CRIMINAL LAW – GOLDMAN FALL 2020
Criminal Act:
· Actus Rea – In order for a DEF to be liable of the criminal act they must have committed an act (or failed to act when they had a duty to act) that caused the harm. 
· Commission
· (1) Any Intentional act (or words) can potentially qualify as a criminal act if harm is intended or reasonably foreseeable. 
· [HYPO] scaring someone to death by intentionally yelling at them when you know they have weakened heart can be deemed a sufficient intentional criminal act.
· Commonwealth v. Atencio: There was a duty on their part not to cooperate or join with him in "game." They were much more than merely present at a crime. Where there is mutual encouragement in a wanton and reckless joint enterprise, such conduct may be found to be a direct link in the death of another. the court here speaks of "intentional conduct," not to mean the defendant must show to have actually intended to cause the injury, but only that the prosecution must prove the accused intended to engaged in particular conduct the eventually led to an united harm occurring** Nothing could be more reasonable in terms of foreseeable. He might not have played without their encouragement. (2) even though it was an intervening act, it was not a superseding act.
· (2) Some involuntary bodily movements that do not qualify for criminal liability:
· (a) Conduct that is not the product of the defendant’s own volition does not qualify as a criminal act. 
· [HYPO] D is epileptic. Charged w/ assault and battery. Best defense = epileptic seizure is a reflexive/convulsive act. No actus reus here. 
· (b) Watch out, however, for a situation in which the defendant is driving, in spite of knowledge of his dangerous pre-existing condition. 
· [HYPO] defendant might well be at fault for having continued to drive with the knowledge that he was too tired or sleepy to safely continue.
· [HYPO] D is epileptic. Charged w/ assault and battery. Best defense = epileptic seizure is a reflexive/convulsive act. No actus reus here. 
· Decina: Epileptic seizures – D is considered to be unconscious when he killed the 4 children b/c he was suffering a seizure. However, he is held liable for his criminal negligence of entering the car knowing that he is subject to seizures.
· Omission (Failure to Act): Normally, under American criminal law, one is not required to act to prevent harm from being inflicted upon another, However, there are five situations in which the law can, and often does, impose a legal responsibility to act
· (1) Statutes: often impose a legal duty to act and thus require action (Tax Returns)
· (2) Contractual Obligations: failure to fulfill contractual agreements that are relied upon by others can give rise to criminal liability. (Agreements obligating lifeguards, surgeons or air traffic controllers etc., to show up and perform their pre-agreed upon duties in reasonable manner, do impose legal responsibilities.) Criminal liability can arise if foreseeable injuries result from the failure to reasonably perform such duties.
· CASES: Barber v. Superior Court (CA; 1983) (doctors had no duty to continue heroic measures) No legal requirement that prior judicial approval is necessary before any decision to withdraw treatment is made.
· There is no criminal liability for failure to act unless there is a legal duty to act****
· (3) Relationship obligations: Specific familial or special relationship establish a duty of care requirement. (i.e. parent/child, spouses, caregiver/dependent) 
· Williams v. State: Child sick with toothache -> parents did not seek medical treatment and tried different remedies because they were scared of losing child -> child dies – (WA uses a simple negligence standard that uses a reasonable person standard Involuntary manslaughter while most states use criminal negligence standard)
· People v. Philips (CA; 1966) (Prosecution went after Chiropractor for felony murder w/ “grand theft medical fraud” the underlying felony; Parents may have been criminally negligent for failing to provide daughter with adequate medical care).
· (4) Voluntary Assumption of Duty: Criminal liability for the death of another can arise by virtue of a defendant having voluntarily assumed a duty to care for someone, but then having failed to reasonably fulfill that duty.
· [HYPO] Stranger was shot and laying on street. By picking him up, you've voluntarily assumed a duty to act. 
· (5) Misfeasance: D’s conduct created perilous situation in which V finds herself in, and the defendant fails to provide reasonable assistance to the victim. 
· (Even where someone does not cause the initial injury or danger, they can potentially be responsible by undertaking, but then withdrawing assistance at a time and in a manner that causes harm to the victim.)

Mens Rea (Mental States):
· Transferred Intent	
· (1) The intent to commit a crime may be transferred to a different victim than the defendant originally intended. For example, the defendant shot at one person, but missed the intended victim and killed another person
· (2) two separate crimes available for prosecution and conviction. For example, in the case of a defendant charged with murder based upon a theory of transferred intent, the prosecution may obtain convictions of both
· (a) Crime on B
· (b) Attempted Crime on A
· (3) It is not possible to transfer intent between different crimes. For example, it is not possible to transfer the felonious intent to commit a burglary to the crime of arson. This is true even if, while the defendant is committing a burglary, there is an accidental burning down of the dwelling house in which the burglary was taking place. 
· (Felony murder and misdemeanor-manslaughter are technically exceptions to this rule) 
· [HYPO] D wants to set fire to A's house. Fails and accidentally burns down B's house. Intent to commit arson is transferable. 
· [Regina v. Faulkner] D tried to steal rum. Accidentally burns down boat. D's intent to steal is not transferable to crime of arson. ‚à¥ not guilty of arson. 
· MAJOR PREMISE IN THE LAW: *Dead guy on the street - If you commit a crime and someone dies as a result, courts are willing to make an exception and hold you liable by transferring intent. (e.g. felony-murder rule) 
· Strict Liability: 
· These are so-called no-intent-crimes
· Defenses that are said to negate intention cannot be used to defendant against crimes of Strict Liability.
· Examples: (i) Reasonable mistake of fact is a defense when used to negate a request intention, but only when that intent is an element of the charged offense. Therefore, a mistake of fact, even if it is reasonable, can never be a defense to a Strict Liability crime. (ii) The only possible mental defenses to a strict liability crime are insanity, unconsciousness (such as that potentially caused by involuntary intoxication) and possibly the defense of Duress.
· If, when you read the statute, you do not see any adverbs (such as knowingly, willfully or intentionally) then it is probably a (no intent required) Strict Liability crime.
· General Intent:
· (1) Most crimes are General Intent crimes. All crimes not mentioned as falling within any other category of mental state are general Intent crimes.
· (2) In order to obtain a conviction in a ctiminal prosecution of a Geeral Intent crime, the law requires that the prosecution need only prove that the defendant possessed a single mental state at the time he perpetrated the actus reus of the crime. 
· (3) “Reasonable” mistake of fact is a defense to all General Intent crimes. However, “unreasonable” mistake of fact is not.
· Specific Intent:
· 12 Types:
· Solicitation, Conspiracy, Attempt, Larceny, Receiving tolen property, embezzlement, false pretenses, robbery, burglary, forgery, first degree murder, Assault (so long as defined in that jusridication an attempted battery). Under the theory, Assault is a specific intent crime because all attempts are specific intent crimes. In some jurisidctions Assault is defined more narrowly as a threat. Under this latter theory, assault is a general intent crime. Because there are two theories of Assault, he examiners will tell you which ne to use in the question.	Comment by Ruvalcaba, Jacob: in half of jury assault unlike battery is a specific intent crime because it is an attempted battery
if it was complete then merges into it

the other half describe assault as a threat of battery - general intent 
then can be held as separate crime from battery

· Multiple-intent crimes: i.e. actions that require specific further purpose of mind.
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· Defenses:
· In addition to all the defenses available to a defendant who is being prosecuted for a General Intent crime, there are two defenses available to defendants who are charged with a Specific Intent crime.
· Unreasonable mistake of fact.
· Diminished capacity – typically would involve either substantial voluntary intoxication or some significant mental disease or defect. For example, let’s assume that a defendant in an assault case (defined as “attempted battery”) claims he was so voluntarily drunk that he didn’t know anyone was around when he fired his gun. Heavy voluntary intoxication is a defense to the specific intent crime of such an  “assault” (attempted battery) or a specific intent crime such as “assault with intent to kill.” This would not be a defense to the General intent crime of simple battery.
· Malice Crimes: More often than not, these crimes are governed by the same rules that are applied to general intent crimes. There are, however, situations in which malice crimes will be treated as if they were specific intent crimes: (1) Murder (2) Arson
· Defenses:
· Mistake of Fact: 	if the crime is one of malice or general intent, then the general rule is that mistake of fact is a defense, but only so long as the mistake was reasonable.
· In cases involving a Specific Intent crime any mistake, even an unreasonable one, is also an avliable defense.
· Mitskae of fact is never a defense to a Strict Liability Crime.

Mistake of Fact Chart
	Mental State of the Crime Charged
	Application of the Defense

	Specific intent
	Any mistake, reasonable or unreasonable

	General Intent
	Reasonable mistakes only

	Strict Liability
	NEVER

	Malice
	Reasonable mistake of fact-only with the rare exception of a claim of Imperfect self-defense


Intoxication:
· Voluntary Intoxication
· The intoxicant knowingly and voluntarily ingested by someone who reasonably understood it was intoxicant
· Addicts and alcoholics are still voluntarily intoxicated even though they cannot be conivtced for simply being an addict
· This ois not a defense to general intent crimes though it can be a defense to specific intnt crimes and even accepted as a defense in most jurisdictions to malice crimes. Nor is it a defense in most jurisdictions to the crime of reckless or negligent homicide. 

Cause in Fact
1. Cause in Fact
0. The defendant's criminal conduct was a cause of the harm to the victim. In other words, "but for" the acts of the accused, the injuries would not have occurred when and where they did.
0. Every object or event has a seemingly infinite number of preceding "cause in fact" without which the event would not have occurred
0. There are cases in which the defense of an accused rests upon the absence of "cause in fact." For example, consider the situation in which a child dies after having been mistreated by his parents. Assume, however, that the evidence establishes that the child's death was exclusively the result of a disease such as cancer and was in no part caused by the paternal mistreatment. As much as we may want to see the parents held responsible, we are led to the legal conclusion that, though perhaps guilty of child neglect or abuse, they should be found not guilty of the child's death.
1. Proximate Cause
1. Only a tiny percentage of the actual ("but for") causes of an event, however, will be deemed close enough (proximate) to that event to give rise to the criminal responsibility. These are refereed to as the "proximate" or "legal causes" of the event.
1. If a Defendant's wrongful conduct is the "direct and final;" cause of the harm to the victim, then that defendant's behavior will always be deemed the proximate cause of that harm. This will be true even if anther cause, separate and distinct form that of the accused, combines it a defendant's actions to cause that ultimate injury. 
1. For example, assume that the victim's death is the result of a combination of injuries inflicted by both the defendant as well as injuries later inflicted in a completely separate incident caused by a completely different preparator. Also assume that the victim did not die solely from the injuries inflicted by either of the two attacks upon him, but rather dies because of the combination of injuries suffered. Under such a circumstance, both independent actors are deemed to be the direct and final cause of the victim's death.
1. If, however, a defendant's wrongful conduct is not the direct and final cause of the ultimate harm to the victim, then that defendant may or may not be deemed the proximate cause of that eventual injury. The defendant's liability will be dependent upon whether the intervening event that caused that ultimate harm was reasonably foreseeable.
2. If the intervening event, such as negligent medical treatment, would have been reasonably foreseeable to the defendant at the time he inflicted the injury upon the victim which caused the need for the medical treatment, than the defendant is still deemed to have been the proximate cause of the ultimate harm to the victim. 
2. If the intervening event, such as gross and outrageous medical malpractice, would not have been reasonably foreseeable to the accused at the time he inflicted the injury upon the victim which caused the need for the medical treatment, then it is deemed to be a superseding as well as intervening event. Superseding events cut off the liability of all prior causes.
1. It should always be remembered, however, that simply because someone is a proximate (legal) cause of the harm to another, does not necessarily mean that a crime has been committed. For example, a person who shoots someone is clearly the legal (proximate) cause of the injuries they have inflicted. If, however, the shooter's conduct was "justified" or at least legally "excusable," the conduct would not be criminal. 
· CASES:
·  Burrage v. United States (S. Ct. 2014 – DEF not liable for overdose death of V b/c court failed to establish the heroin DEF provided V was the “but-for” or “results-from” causation after med expert testified V may have died even w/o the heroin)
· Syndey Barranger hypo: pushes sydney off with no net, sixth floor is shot, hits the ground. And only after hitting the ground does he die. If the victim dies exclusively from one of two wounds inflicted, without reference to the other, they are not the proximate cause of the death.
· Commonwealth v. Atencio: There was a duty on their part not to cooperate or join with him in "game." They were much more than merely present at a crime. Where there is mutual encouragement in a wanton and reckless joint enterprise, such conduct may be found to be a direct link in the death of another. the court here speaks of "intentional conduct," not to mean the defendant must show to have actually intended to cause the injury, but only that the prosecution must prove the accused intended to engaged in particular conduct the eventually led to an united harm occurring** Nothing could be more reasonable in terms of foreseeable. He might not have played without their encouragement. (2) even though it was an intervening act, it was not a superseding act.
· Stephenson v. State: Proximate cause. Entire basis of reasonable foreseeable. defendant engaged in the commission of a felony such as rape or attempted rape and inflicts upon his victim both physical and mental injuries, the natural and probable result of which would render the deceased mentally irresponsible and suicide followed. Engaged in conduct that was criminal. Her suicide was a foreseeable event. ALSO, not only was it foreseeable that she would take her own life but she was still trying to escape further suffering. As such a captive, rather than continuing to suffer.
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HOMICIDE:
A. Types: 
· Murder – at common law not degrees of murde
· 1st degree murder
· 2nd degree murder – common law murder
· Voluntary Manslaughter – murder with mitigation
· Involuntary Manslaughter – criminally negligent homicide (exception WA state where can be liable for VM for simple negligence; Williams v. State (WA; 1971 – parents found guilty of VM b/c they were negligent in failing to seek medical help for child’s mouth infection in a reasonable time period)


SECOND DEGREE MURDER: 	Comment by Ruvalcaba, Jacob: Second degree murder is codified/statutory murder that is committed without premeditation and deliberation. Essentially, it encompasses what was common law murder (except for the treatment of felony murder). This means that the defendant must have acted with malice, meaning that the defendant must have intended to kill (but without premeditation and deliberation), to inflict great bodily injury, to commit a felony (assuming the FMR is not covered under first degree murder), or the defendant must have acted with a reckless disregard for the value of human life (depraved heart murder).

· Mention what is said about common law.
· for a homicide to be murder requires malice aforethought or malice intent – established in 4 ways:
1. Intent to kill.
· Intent to kill w/ premeditation and deliberation = 1st degree murder
· Intent to kill w/o premeditation and deliberation = 2nd degree murder
· Intent to kill w/o premeditation and deliberation and a defense/mitigation = voluntary manslaughter
· You intend to kill absent premeditation & deliberation. 
· In jdxs where "instantaneous" premeditation & deliberation is accepted, could still be 1st degree intent to kill. 
· In a case that's clearly an "intent to kill," prosecution can also claim "gross recklessness" b/c every time you shoot someone, you're engaging in reckless disregard of human life. 
· !  Majority Rule: Prosecution can choose to charge (D) under "intent to kill" or "gross recklessness" theory. Sometimes, we want to pursue both b/c under "gross recklessness" theory, intoxication can't be used as a mitigating defense. 
· !  Minority Rule: "Gross recklessness" only applicable when there's no intent - the two theories cannot overlap. 
· Elements: (1) Act (2) Causation (3) Malice: Intent to Kill	Comment by Ruvalcaba, Jacob: If the defendant acted with the intent to kill, but without premeditating or deliberating prior to
killing the victim, the defendant may be convicted of second degree murder.
· CASE:
· People v. Caruso: concluded that an honest, but unreasonable, heat of passion does not reduce murder to voluntary manslaughter, but does prevent the formation of cool and deliberate so as to preclude a conviction for first-degree premediated and deliberated murder, rendering the defendant guilty of second-degree murder. any unlawful intentional killing that is not premediated or deliberate (an instantaneous killing) with no reasonable provocation. A “heat of passion” killing
· People v. Wolff: CA; 1964 – sociopathic son kills mother and turns himself in; Jury found him legally sane and guilty of 1st degree murder; CA Supreme Court determined DEF mental illness diminished his capacity to fully deliberate and appreciate the consequences of his actions.) just short of insanity. Wolff says there is no evidence here that would justify finding the defendant guilty of voluntary manslaughter because he had an intent to kill, no provocation, and his state of mind would not justify  voluntary manslaughter because no evidence existed to mitigate
· Gibson v. State : If the defendant did it to kill others in an attempt to make an escape, an actual intent to kill. If he was trying to kill himself --- if you are trying to kill yourself and there are other people in the car, if crash is enough to kill you its clear it can kill someone/if not everyone in the car. IT is not just reckless behavior on your part, that it is viewed at the equivalent as the intent to kill.  If the defendant did it to kill others in an attempt to make an escape, an actual intent to kill. 
2. Intent to do serious bodily harm:	Comment by Ruvalcaba, Jacob: If the defendant acted with the intent to inflict great bodily injury, he may be convicted of second degree murder

· when one intends to inflict serious bodily harm on a victim; may not have consciously desired to cause V’s death, but V dies are a result of the bodily harm. (Ex: A stabbed B in the arm, and B as a result of the injury bled to death.)  (Examples of serious bodily harm – shooting, stabbing, swinging a bat, breaking bones)
· If a weapon is used to cause the seriously bodily harm that is deemed deadly then intent to kill may be implied
· No malice intent if the V had a particular condition that made them more vulnerable to serious injury in the DEF was unaware of condition; Malice if the DEF was aware of the condition (Ex. DEF punches a person with hemophilia that causes the V to die of internal bleeding – malice if known; no malice if DEF was unaware). – if unaware involuntary manslaughter??
· Elements: (1) Act (2) Causation (3) Malice: Intent to commit bodily harm
· CASES:
· Gibson v. State: If he was attempting to ram car to cause bodily injury to make an escape, this too could be seen as murder of the intent to commit bodily injury variety.
3. Malignant Heart/ Depraved indifference/ Wanton and Reckless – this is defined as the defendant having engaged in the intentional performance of a grossly reckless act that is subjectively understood by him to entail a substantial likelihood or causing death or great bodily injury. Thus the prosecution is required to prove both the defendants gross recklessness plus his awareness of the high risk/substantially likely of serious harm to others created by that grossly reckless conduct.	Comment by Ruvalcaba, Jacob: If the defendant acted with a reckless disregard for human life, and a killing of another human being resulted, the defendant may be convicted of second degree murder. 
	Comment by Ruvalcaba, Jacob: What are the elements?
· CASES: Commonwealth v. Malone PA; 1946 – “Russian Poker Case” pulled trigger thinking it wouldn’t go off but was such reckless conduct should have know pulling trigger of a loaded gun against the head of another created substantial and unjustified harmful risk.)
· PEARS v. State: 2nd degree 20 year concurrent sentences is excessive. Pears while driving intoxicated killed two of the occupants and injured another when colliding and running through two red lights. Criminal negligence is provided by the simple fact he was under the influence of alcohol. Pears was stopped and warned by police to not drive any further and still continued. Malignant heart depraved murder. This is what separates murder from mere involuntary manslaughter on the reckless scale. 
· Commonwealth v. Welanksy: The defendant "caused or permitted or failed to reasonably to prevent defective wiring, the installation of inflammable decorations, the absence of fire doors, and the absence of proper means of egress properly maintained, and sufficient proper exists and overcrowding." Fire in a place of public resort is an ever present danger. The court claims to be requiring reckless or wanton conduct but they’re not. This was just a criminal negligence case but since this charge doesn’t exist in Massachusetts, the Defendant was guilty of manslaughter. Massachusetts did not have a wanton and reckless conduct murder, they required such for involuntary manslaughter. Objective awareness is required for criminal negligence for involuntary manslaughter. Objective standard will not satisfy wanton and reckless conduct because it requires subjective awareness. Came to the same conclusion as other jurisdictions just labeled it differently. Massachusetts requires ONLY objective awareness.
· People v. Phillips: IF the doctor actually knew that he was running a fraud and making it up, just to get money from the parents without concern of what it might be doing to the child ---- depraved heart murder -blatant disregard to the real significant possibility that great bodily injury would result. Why didn’t the prosecution the logical thing of filing for statute of fraud and then filing for reckless/depraved heart murder?
· Elements: (1) Act (2) Causation (3) Malice: a) Intent to engage in gross recklessness w/ (b) subjective awareness of danger 
· 
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4. Felony Murder	Comment by Ruvalcaba, Jacob: In most jurisdictions, a defendant may be convicted of first degree murder pursuant to the FMR if the killing occurred during the commission of an inherently dangerous felony. Additionally, the commission of the felony must be proved at trial, the felony must be independent of the killing, and death must be a foreseeable result of the felony.

· The intent to commit the felony creates, in the mind of the defendant felon, the “malice” required in order to make any foreseeable homicide occurring during the perpetration of that felony murder. This is the single major exception to the general prohibition against allowing the mens rea of one crime to be used as the requisite mental state for a completely different crime.
· Underlying felony must be independent from the homicide itself. One CANNOT file assault with a deadly weapon charge against the DEF and attempt to get felony murder if that very assault resulted in the V’s death. It would require another felony separate from the assault and ultimate homicide to apply the felony murder rule. CASE: People v. Sears (CA; 1970 – DEF could not be charged with felony murder for committing a burglary w/ intent to assault ex-wife b/c the assault of the ex-wife was an integral part of the homicide of his stepdaughter citing Ireland Rule). 
· Must be inherently dangerous; see People v. Phillips – DEF chiropractor not liable for felony murder of death of sick child b/c grand theft medical fraud is not inherently dangerous)
· Merger doctrine: only non- assault based felonies are subject to felony murder
· Assault-based felonies are not subject to felony-murder rule. Can only use non-assault underlying felony (sale of dangerous drugs)
· Burglary is a fill-in-the-blank intent felony. If the intent is assault, then can’t use burglary to get perpetrator for felony murder. If it’s based on something else, you can use it.
· Ireland Rule*: Only felonies that are inherently dangerous to human life are subject to felony-murder.
· *Mayhem is the only assault-based felony allowed under this rule
· Limits the “Merger Doctrine” (Needs to be non-assault AND inherently dangerous)
· Look at the crime committed and determine with foresight if it’s inherently dangerous. (Theft isn’t dangerous to humans – it’s dangerous to property. Even if someone died in perpetration of theft, you can’t use felony-murder.)
· CASES:  People v. Sears (CA; 1970 – DEF could not be charged with felony murder for committing a burglary w/ intent to assault ex-wife b/c the assault of the ex-wife was an integral part of the homicide of his stepdaughter citing Ireland Rule -- The court here is saying burglary is fill in the blank crime with something that is not really an assaultive crime then you have a burglary that is not an assaultive based in its actual definition and can use the doctrine if someone dies
· People v. Sarun Chun: Second degree felony murder is to be applied only when the felony is inherently dangerous and it is not assaultive based. Shooting at an occupied vehicle under section 246 is assaultive in nature and hence cannot serve as the underlying felony for purposes of the felony-murder rule.
· There are five defenses to felony murder:
· If the defendant has a defense to the underlying felony then he has a defense to the charge of felony murder
· The underlying felony must be something other than the killing itself. In other words, you cannot convert an assault that results in a homicide, or the homicide itself, into a felony murder simply because the homicide or assault was a felony. Felony murder requires the perpetration of a felony other than and in addition to the assault which caused homicide, or the homicide itself. 
· The deaths must be foreseeable. A bolt of lightning would not be reasonably foreseeable, though a heart attack suffered by a victim during the middle of a robbery would seem to be foreseeable.
· Though deaths caused by the felons while they are fleeing from the commission of a felony are felony murders, once the defendants reaches some point of temporary safety (spends the night at mom’s house) any deaths they may cause thereafter can no longer be a felony murder based upon the original felony. (That original felony ended before the deaths and occurred).
· A homicide committed by someone other than one of the felons might not be a felony murder
· A defendant is typically not liable for the death of a co-felon at the hands of a third party such as the victim or the police. This is based upon an agency theory. Under this theory a felon is responsible for the behavior of his or her co-felons, but not for the actions of third parties such as the police. In some jurisdictions, however, the defendant might still be held liable if he (or under some circumstances his accomplice) grievously escalated the danger which resulted in the death of a co-felon. In these latter jurisdictions, the courts emphasize the (proximate) causation theory over the agency theory by concluding that the felon’s dangerous conduct caused the third-party’s deadly response.
· In a few agency theory jurisdictions if, while trying to prevent a robbery or apprehend the robbers, an innocent party such as a store owner or a police officer kills an innocent third party, the robbers are found guilty of felony murder. For purposes, of the final exam, however, you should treat these deaths of innocent parties the same as you would treat the death of a co-felon. In other words, only find culpability for felony murder if one of the felons fired the fatal shot (or inflicted the death and some other intentional manner) or the defendant participated in escalating the dangerous conditions beyond those of the base underlying felony (such as robbery) itself. Such escalation can result from the taking of hostages, the use of human shields and in a small number of jurisdictions when perpetrators fired the first shots.
· Proximate Cause Theory: Liable for CO-FELON’s death if death was reasonably foreseeable
· If there’s a proximate cause b/t co-felon’s death and the perpetrated felony (aka, the death was foreseeable,) felony- murder applies
· People v. Washington (CA; 1965 – DEF not held liable for the death of a co-felon who was shot by victim b/c the DEF nor co-felon initiated the gun battle nor took any egregious steps to escalate the situation. Even if the pointing of the gun was reckless in itself, was it the other felon an aider and abettor // was it part of the common design. Washington is an a effort to limit the application of the felony murder rule by limiting the degree of proximate cause to only those actions that can be said to have been in furtherance of the felons' common design.
· Agency Theory / Redline Rule (Majority): Liable for death of CO-FELON if YOU or Co-Felon fired the shot
· If an agent dies in perpetration of a felony, the surviving felon can only be convicted if you/ another co-felon fired the shot. (Rejects proximate cause theory – even though it’s reasonably foreseeable that co-felon would die in committing a felony)
· If police shot the fire, you’re not responsible.
· CASE: Commonwealth v. Redline (PA; 1958 – DEF not liable for the death of co-felon shot by police during an attempted robbery; “death must be a consequence of the felony . . . and not merely a coincidence”; shooting of a felon in the course of a robbery by a police officer is a “justified homicide” how can a person be criminally responsible for lawful conduct of a police officer?) Redline seems to be creating an exception to the felony murder rule intended to apply only when the sole person killed was an accomplice. They decided to change the proximate cause rule to the agency rule: agency means that the actual death must be truly caused/the bullet being fired by one of the agents/felons
· Washington Rule (Minority/CA): Liable for death of ANYONE if you ESCALATED the situation
· Modified the proximate cause theory and rejected agency theory
· If someone (co-felon, police, bystander) dies during the perpetration of a felony, you’re responsible for that death if you escalated the situation by doing something outlandish and dangerous to human life/safety (e.g. initiating gun battle)
· **In CA, 1st degree felony murder results only when D is actually guilty of 2nd Degree Murder (Intent to Kill, Commit Serious Bodily Injury or Depraved/Malignant Heart) committed during the perpetration of one of the listed felonies.


1st Degree Murder: 	Comment by Ruvalcaba, Jacob: First degree murder is codified; a person commits first degree murder when he kills another after premeditation and deliberation. (In other words, the person must reflect on the idea of killing, even if for a moment.) First degree murder also requires a specific intent to kill. Additionally, modern first degree murder statutes often include killings committed during the course of a felony as first degree murder. 
	Comment by Ruvalcaba, Jacob: Conclusion The jury could not properly find Dan guilty of first degree murder, given that he did not premeditate or deliberate and did not commit a felony within the meaning of the FMR. 

· An un lawful WILLFUL, DELIBERATE and PREMEDITATED killing of another
· Occurs in two ways:
· (1) Premeditated and deliberated intent to kill murder
· Elements: (1 Act, 2 Causation, Premeditation & Deliberation, 4 Malice: Intent toKill
· (1) Someone died 
· (2) As a but-for and proximate result of your actions 
· (3) You "premeditated" aka thought about and planned killing 
· (4) You "deliberated" aka acted w/ cool-headed & rational state of mind 
· *Malice doesn't require ill-will. Motivation doesn't matter if you premeditated and deliberated. (Husband shot wife to put her out of pain - 2nd shot was definitely planned 1st Degree Murder)  Mercy killing case**
· CASE: Gilbert v. State: Gilberts act of commission where he argues mercy killing but under law there is no mercy killing. No consideration of mitigating circumstances =/= not justified. Law imposes a duty to not affirmatively kill people** Very possible that Gilbert did not possess the dictionary definition of malice. It does not stop something from being malicious in the term of art definition. She was not even terminal yet.
· Premeditation: Homicide was thought out and planned (ex. “lying in wait.”)
· Cases?? CASE: People v. Berry (CA; 1976 – husband killed wife, claimed had been provoked over a long period of time, though 3 days after a fight and violent assault the DEF returned to shared apartment and waited for estranged wife to return and ultimately killed her)
· Deliberate = Homicide committed by a DEF in a “cool-headed” and rational state of mind and the DEF has weighed the consequences of their actions (unintended consequence of this standard is sometimes the most heinous murders are downgraded to lesser crime b/c DEF appears unhinged in the throws of passion)
· CASE: People v. Wolff (CA; 1964 – sociopathic son kills mother and turns himself in; Jury found him legally sane and guilty of 1st degree murder; CA Supreme Court determined DEF mental illness diminished his --- D is unable to "maturely reflect" b/c of age, mental capacity etc. (Wolff / 15 yr old killed mom to take pictures of naked girls) 2nd Degree Intent to Kill (Abolished in CA) 
· **in CA all murder committed with destructive/explosive device, weapon of mass destruction, poison, lying in wait or torture are considered P & D and therefore 1st Degree**
· GENERAL RULE for P & D – a DEF CANNOT premeditate and deliberate instantaneously
· CA minority and has established P & D can occur relatively instantaneously
· (2) Felony Murder: a REASONABLY FORESEEABLE homicide that occurs during the perpetration or attempted perpetration of a statutorily listed felony will constitute 1st degree murder. Felonies (BARKRM – burglary , arson, robbery, kidnapping, rape, mayhem) 
· A homicide that occurs during the perpetration of non-listed but inherently dangerous felony will typically be classified as 2nd degree murder

MANSLAUGHTER	Comment by Ruvalcaba, Jacob: Voluntary manslaughter is a killing that would be murder but for the existence of adequate provocation or Diminished Capacity. 

· Voluntary Manslaughter: This will always be the result of the mitigating to the crime of manslaughter a homicide that would otherwise have been a murder of the intent to kill or intent to commit serious injury variety. NEGATES MALICE
· any homicide that would otherwise have been murder under intent to kill or intent to commit serious bodily harm that has a mitigation will result in voluntary manslaughter
· Elements: Act, causation, intent to kill/commit serious bodily injury, No malice but (1) provocation or (2) diminished capacity
· Provocation -- In order for provocation to mitigate an intent to kill or intent to commit serious bodily injury murder to voluntary manslaughter, all four of the following factors must be present:	Comment by Ruvalcaba, Jacob: Provocation is adequate if there is a sudden and intense passion in the mind of an ordinary person that would cause him to lose control, the defendant was in fact provoked, there was not sufficient time for cooling off, and the defendant did not in fact cool off between the provocation and the killing. 

· A reasonable person would actually have been provoked into a heat of passion by the conduct of the victim. In other words, this must be a killing as a result of passion created by something the victim did that would have enraged a reasonable person. Such situations would include, but are not limited to, the discovery of adultery or the victim having just struck the defendant with a staggering blow.
· USE CASES HERE TO DESCRIBE WORD/DESCRIPTION provocation of a reasonable person
· The victim's behavior, which would have also provoked a reasonable [person], actually provoked the defendant into a heat of passion
· At the time the defendant lashed out and killed the victim, a reasonable person would not yet have cooled from the passion they had been thrust into by the victim's behavior. 
· At the time the defendant lashed out and killed the victim, that defendant had not yet personally cooled from the passion the victim's behavior had thrust upon him.
· The Caruso Case concluded that an honest, but unreasonable, heat of passion does not reduce murder to voluntary manslaughter, but does prevent the formation of cool and deliberate so as to preclude a conviction for first-degree premediated and deliberated murder, rendering the defendant guilty of second-degree murder. Thus while a subjective, though not reasonable, heat of passion works to eliminate (mitigate away) the specific intent crime of 1st to murder, it does not mitigate the malice crime of murder (2nd) down to the general intent crime of voluntary manslaughter as would have been the case if full legal provocation had existed. 
· CASES:
· Holmes v. Dir of Public Prosecutions: Holmes killed his wife altered being told that she was cheating on him and that she knew he was also cheating on her. He alleges that he lost control of his temper and struck her on the head with a hammer-head. Mere words would not reduce murder to ,manslaughter is to be understood.
· People v. Berry: D's testimony chronicles a two-week period of provocatory conduct by his wife Rachel that could arouse a passion of jealousy, pain and sexual rage in an ordinary man of average disposition such as to cause him to act rashly from this passion. Conclude that words (MERE DESCRIPTION) alone could be sufficient to constitute provocation, and that provocation did not have to be sudden but could have occurred over a long period of time.
· It is not saying mere words were enough to give him a mitigation, but it merely can in any case be sufficient to let the jury consider the mitigation of provocation.
· People v. Harris: Defendant was beaten for no reason. After a Lapse of time, he returned back to the tavern with a gun. When Ellis reached for his gun that is when my gun went off. That was when I fired one shot. However, witnesses swear he was talking at the bar with his friends. Alleges did the not go to intended to shoot someone, the court actually provided instructions to both accidental shooting and the right of self-defense are the his request. What constitutes a sufficient "cooling-off" period depends upon the extent to which the passions have been aroused and the nature of the act which caused the provocation. Sliding scale = the more horrific the victim did to the defendant then the longer the heat of passion might last
· Diminished Capacity -- In many jurisdictions, though not California, the defendant's diminished capacity can be used to reduce murder to voluntary manslaughter. The capacity may been diminished by either:
· Voluntary intoxication or
· D knowingly and voluntarily consumed an intoxicant 
· Heavy voluntary intoxication is generally a defense to specific intent crimes b/c incapable of forming complicated mens rea. (Doesn't apply to general intent) 
· MAJORITY JDX: Viable defense to crimes of murder, EXCEPT the gross recklessness variety 
· People v. Register NY; 1983 – DEF brought loaded gun to bar, got drunk shot and killed multiple people; gov’t sought reckless/malignant heart conviction b/c Voluntary Intoxication/diminished capacity not a mitigating defense
· Refer to voluntary intoxication section for majority/slight minority rule int erms of viable defenses.
· Mental disease or defect of the mind but less than insanity
· D is unable to “maturely reflect” upon the gravity of the crime b/c of age, mental capacity etc. (Wolff / 15 yr old killed mom 1st D was knocked down to 2nd
· Mature and meaningful reflection is a subcategory of deliberation
·  “Mature” does not have to do w/ age. It’s where someone, although not insane, lacks a true understanding of the consequences of his crime

Involuntary Manslaughter: This will always be the result of an unintentional homicide. There are two theories of involuntary manslaughter. 
1. Criminal Negligence:
· Elements: Act, Causation, No malice and no intent, but criminally negligent
· (1) someone died, (2) as a but for and proximate result of your actions (3) no malice and no subjective awareness of danger, but a reasonable person would have known acts were reckless
0. Common examples of criminal negligence involuntary manslaughter would include (but are not limited to) a victim dying as a result of injuries caused
0. When the defendant fell asleep at the wheel or
0. By the defendant's careless handling of a firearm 
0. A criminal negligence involuntary manslaughter would have been a Depraved Heart Murder, but for one or both of the following:
1. Though the defendant's behavior, which resulted in the death of the victim, may have been criminally negligent it was not sufficiently reckless to qualify as murder. Had the behavior involved recklessness of a more outrageous nature, it might have satisfied the first of the two prongs necessary in order to have constituted the more serious crime of murder in the 2nd degree under a Depraved Heart Theory
1. "Subjective awareness" of the creating of a high degree of risk to human life or safety, while not necessary in order to establish liability for criminal negligence involuntary manslaughter, is required for Depraved Heart Murder
· Cases: 
· Williams v. State: Child sick with toothache -> parents did not seek medical treatment and tried different remedies because they were scared of losing child -> child dies – (WA uses a simple negligence standard that uses a reasonable person standard Involuntary manslaughter while most states use criminal negligence standard)
· [HYPO] 90 mph hour down a city street. Saving someone live on the strete in a hit and run. Intending to save the life of a person. No subjectiveness. The jury would be instructed if the motives were good then he might be guilty of involuntary manslaughter. He did not have the statement of mind that concludes malice.
· Commonwealth v. Atencio: There was a duty on their part not to cooperate or join with him in "game." They were much more than merely present at a crime. Where there is mutual encouragement in a wanton and reckless joint enterprise, such conduct may be found to be a direct link in the death of another. the court here speaks of "intentional conduct," not to mean the defendant must show to have actually intended to cause the injury, but only that the prosecution must prove the accused intended to engaged in particular conduct the eventually led to an united harm occurring** Nothing could be more reasonable in terms of foreseeable. He might not have played without their encouragement. (2) even though it was an intervening act, it was not a superseding act.
· Massachusetts follow a minority position by asserting (at least verbally) that it requires "wanton or reckless conduct" must exist before there can be a conviction for even involuntary manslaughter.
· Commonwealth v. Welanksy: The defendant "caused or permitted or failed to reasonably to prevent defective wiring, the installation of inflammable decorations, the absence of fire doors, and the absence of proper means of egress properly maintained, and sufficient proper exists and overcrowding." Fire in a place of public resort is an ever present danger. The court claims to be requiring reckless or wanton conduct but they’re not. This was just a criminal negligence case but since this charge doesn’t exist in Massachusetts, the Defendant was guilty of manslaughter. Massachusetts did not have a wanton and reckless conduct murder, they required such for involuntary manslaughter. Objective awareness is required for criminal negligence for involuntary manslaughter. Objective standard will not satisfy wanton and reckless conduct because it requires subjective awareness. Came to the same conclusion as other jurisdictions just labeled it differently. Massachusetts requires ONLY objective awareness.
1. Misdemeanor Manslaughter: Many jurisdictions limit this type of involuntary manslaughter to cases in which the death occurred during the perpetration of an inherently dangerous misdemeanor; though a few jurisdictions also include non-inherently dangerous felonies as the basis for conviction of a misdemeanor manslaughter.
· Act, Causation, No Malice and intent to commit an inherently dangerous misdemeanor
· (1) Someone died, (2) As but-for and proximate result of your perpetration / attempt to perpetrate an inherently dangerous misdemeanor, (3) No Malice, (4) No intent to kill, but the intent is transferred to satisfy this element.
· majority of jdx limit InVM to deaths that occurred during the perpetration of an “inherently dangerous” misdemeanor; minority will apply InVM to deaths that occur during the commission of even non-dangerous misdemeanors. (Ireland Rule/Merger Doctrine DOES NOT APPLY)
· *Foreseeability is easier to prove under this theory. It’s much more foreseeable that someone will die during the perpetration of a misdemeanor (as it is during perpetration of a felony)
· The DOES allow assault-based misdemeanors (unlike the Merger Doctrine/Ireland Rule under Felony-Murder Rule)


THEFT CRIMES:
Larceny: the wrongful or fraudulent taking and carrying away of the goods/property known to be that of another, w/o consent and w/ the intent to permanently deprive. Elements:
· Trespassory: when DEF takes property w/o consent of the rightful possessor of the property (includes obtaining property through fraudulent means = larceny-by-trick)	Comment by Ruvalcaba, Jacob: Possession?
· Larceny-by-trick – DEF obtains possession of property (not title) through fraudulent means; Victims consent is void if obtain under fraudulent means
· CASE: 
· Taking: this requires an exercising of complete dominion and control by the would-be thief.
· E.g.: if attempted thief picks up an object which is still chained to the rightful possessor’s wall, it is not yet a completed taking until the chain is cut
· Carrying Away: the asportation of the property by the DEF (property needs to physically be moved) – slightest movement for the purpose of taking it away can satisfy this element
· Believed to be the personal property of another: crime can only be committed against a rightful possessor (not necessarily owner) of the property – CANNOT commit larceny against another thief b/c not a rightful possessor
· E.g.: Owner dropping car off at mechanic can commit a larceny if in secrecy takes his car back
· Without consent: consent obtained by fear (duress = robbery) or fraud (fraud = larceny-by-trick) does NOT constitute valid consent
· With Intent to permanently deprive: DEF has intent to deprive the rightful possessor of the property permanently. DOES NOT mean DEF does not intend to ever return property
· RISKY BEHAVIOR - Use of property in an inherently dangerous or risky way that created a likelihood the property would be damaged would constitute intent to permanently deprive. (true even if property is returned undamaged) 
· Ex. Taking money to gamble in Vegas and paying V back after DEF won money would still constitute intent to permanently deprive because gambling money in Vegas is a dangerous and risky use that had a high likelihood of losing the property.
· Intent to PD must occur concurrently with trespassory taking - If DEF takes property w/o consent (trespassory) with the intent to use responsibly and handle carefully and then return soon (no intent to PD). 
· Even if the property is ACCIDENTALLY destroyed/damaged before that return this WOULD NOT meet the intent to permanently deprive prong.
· Intent to PD can change as long as the TRESPASSORY CONTNUES – If DEF originally intended to care for the property and return it after using it responsibly, but then changes their mind or decides to use it in a risky/dangerous manner this will satisfy the intent to permanently deprive prong. (true even if property is returned undamaged)
· ACCIDENTAL TRESPASS:
· Majority Rule: if DEF accidentally takes someone else’s property and later, upon learning of their mistake, decides to keep it, DEF not guilty of larceny
· Minority Rule: whether initial trespass was intentional or accidental is irrelevant if the DEF decides to permanently deprive the property then a larceny has occurred
· Exception: if DEF makes reasonable effort to return property, but is unable to find rightful owner/possessor, the DEF is NOT guilty of larceny if they decide to keep property.
· Mistake of Fact – taking an item the DEF believes to be their own property in NOT larceny. A complete defenses as long as it is a question of fact and not a question of law.
· CASES:
· United States v. Rogers (4th Cir; 1961 – DEF walks out of bank with more money than he was supposed to have b/c of teller mistake; DEF claimed since $ given voluntarily by V there was no trespassory; Court held “if transferee, knowing of the transferor’s mistake, receives the good w/ the intention of appropriating them (permanently deprive), [their] receipt and removal of them is a trespass and [their] offense is larceny.”)
· Graham v. United States (DC Cir; 1950 – Def (lawyer) asked for $2200 dollars from client - $200 for services fee and $2000 to bribe police to drop charges, but had no intention of ever passing the money onto police; Ct determined larceny-by-trick b/c V did NOT hand over title of $2000 to DEF.)

EMBEZZLEMENT: The fraudulent conversion of the property of another by one who was, at the time of the misappropriation, in lawful possession. Elements:
· LAWFUL POSSESSION: In order for a crime to be embezzlement the alleged embezller must have had  lawful possession at the time they improperly converted the property for their own purposes (ex: a trustee stealing or even inappropriately borrowing from the trust).
· If an employee acquires the property, on beheld of his employer, directly from a third party, then the employee is said to have obtained “possession” If an employer hands property to his employee , that employee is said to have retained and not have transferred “possession” of that property – merely custody. If only custody then larceny. Also, if received from third party as an employee, it will be embezzlement as long as he maintains possession for a brief time. However, if put it in a safe for longer than brief then it constitutes larceny at that point.
· CONVERSION must take place: physical carrying away is not an element here. The law demands that the prosecution show that the alleged embezzler did something more than merely pick up and carry away the alleged embezzled property. Inappropriate use of the property by employee, especially when there is an effort to conceal the use, often constitutes a “conversion.” 
· FRAUDALENT INTENT: a converter is not guilty of the crime if they have the intent and the substantial ability to return the particular misappropriated piece of property and do not intend to treat the property in a risky manner – lack required intent to defraud (does not count when convert a painting and think of giving back equivalent value due to the fact that there is not really a substantial ability to restore non-fungible objects).
· Fraudulent intent to permanently deprived. Typically satisfied by dealing converting/using it in a risky manner even if you have intent to return it.	Comment by Ruvalcaba, Jacob: Is this actually required? Minority/majority?
· NO BENEFIT REQUIRED/IRRELEVANT
· TITLE NOT REQUIRED – if title acquired it is false pretenses or no crime at all 
· CASES: See Commonwealth v. Ryan (Defendant received money from a third party while employed at a liquor store. Dropped it momentarily or putting it somewhere that is not the true possession of the owner(like a safe) is embezzlement). See People v. Talbot: (Defendant uses funds openly from his corporation for the purpose of his self-gain- although contended it was for the stabilization of the company)

FALSE PRETENSES: the willful misrepresentation (with fraudulent intent) of a fact in order to acquire property (possession and title) from another; occurs when DEF misrepresents a material fact that induces the owner of property to pass title of the property over to the DEF under false pretenses. ELEMENTS:
· Obtaining title of another’s property – requires the DEF to acquire the property and title from rightful owner 
· By an intentional (or knowingly) false statement – rightful owner must be induced to transfer title and property through false pretenses (a lie)
· Majority Rule – false statement must be about a past or present fact (NOT FUTURE FACT)
· Minority Rule (Model Penal Code) – false pretenses could be established even when the DEF’s misrepresentation or false statement deals with a future fact.
· The false statement or misrepresentation must be material to other party’s decision to transferring property and title. It “need not be the sole inducing cause.” See People v. Ashley (CA 1954; minority rule—defendant lying about owning land of the theater plus talking about the future promise of the worth of the land/theater investment and their investment being secured)
· With intent to defraud – DEF must have made false misrepresentations or statements for the purpose of fraudulent obtaining the title and property from the rightful owner
· If the misrepresentations and false statements are made by DEF thinking they are false, but by happenstance they turn out to be true, the DEF CANNOT be guilty of false pretense
· CASES: Graham v. United States (DC Cir; 1950 – Def (lawyer) asked for $2200 dollars from client - $200 for services fee and $2000 to bribe police to drop charges, but had no intention of ever passing the money onto police; Ct determined false pretenses because handed over title of $200 to DEF.)

LARCENY BY TRICK
·  ONLY obtain possession by deceitful means. IF obtains title, then it is guilty of false pretenses. once title has been transferred to DEF, false pretenses is the ONLY criminal charge available
· CASES: see Graham v. United States
ROBBERY (Robbery= larceny + assault): All the element of a completed Larceny must be presented in order for a completed robbery to have occured	Comment by Ruvalcaba, Jacob: CA Hybrid???
· Trespassory
· Taking from person; by
· Means of physical harm; or
· Only small amount of force or violence necessary to constitute robbery. (ex. Ripping a chain off a woman’s neck b/c force being applied to victim’s neck).
· Pick pocketing or a simple snatching of a purse from an unaware victim is larceny, unless there was some added physical/violent component
· Fear/Threat of imminent bodily harm to a human being
· Fear/Threat of imminent bodily harm to a human being (“money or your life”)
· Threat must be one of imminent harm to a person, NOT an animal or property
· Threats to commit future harm do not constitute robbery.
· Carrying Away; of the
· Property of Another (rightful possessor);
· Without Consent
· With the intent to permanently deprive

EXTORTION (Blackmail) – use of malicious threat or force in order to obtain property or effect the victim’s conduct
· Distinction from Robbery:
· Extortionist does NOT have to take anything from the person or in the presence of the person
· Threats can be of FUTURE rather than imminent harms
· Threatened harm does not have to be against a person; threats against pets or other property satisfy malicious threat element
· Threat does not have to be of a physical harm 
· Can be a demand the V do (on not do) something under the threat of public humiliation or having secrets exposed
· Allowable Threats: 
· Someone who has been the victim of another’s wrongful or criminal conduct, such as the victim of a theft, may threaten to have the wrongdoer prosecuted unless they return the stolen property. The individual threatening such prosecution is not guilty of extortion
· Though it is acceptable for the alleged victim to demand that the alleged thief not only return the property taken, but also pay reasonable collateral expenses incurred by the victim as a result of the theft, one cannot use the threat of criminal prosecution in order to obtain unreasonably more money than the value of the property taken
· The majority of modern jurisdictions also provide the accused extornist with a defense if they possessed a reasonable good faith, even if erroneous, belief that the alleged wrongdoer had in fact committed the theft in question 
· Threat cannot be outrageous or unrelated to restitution being requested – cannot threat to denigrate or ruin B’s character or reputation unless there is a “DIRECT NEXUS” b/w threat and debt owed
· CASES: See State v. Burns (WA; 1931 – DEF hired to collect money the victim embezzled from his employer; DEF did not ask for more than was owed so their threat of criminal prosecution DID NOT meet the standards of extortion;  holding one may demand the return of money embezzled by another, and, if restitution is refused, may threaten them with criminal prosecution, w/o violating the extortion statute); see State v. Pauling (WA; 2003)Cannot threaten to publish or expose embarrassing photos unless victim repays an owed unrelated debt.; E.g.: a photographer who took photos of the victim, but has yet to have been compensated for their work, may threaten to sell the photos for publication if the victim does not pay what is owed.
RECEIVING STOLEN PROPERTY: one who knowingly receives property, which they know to be illegal taken.
· Elements
· Receive property
· Knowing property was taken illegally
· Additional Information:
· DEF not guilty of theft of property unless they part took in the taking of the property
· If a crime is ongoing and someone joins mid way through, then they still become a member/perpetrator of that crime.
· CASES: (People v. Robinson: where the asportation of a crime has already passed, the defendant is guilty by receiving stolen property of wheels and tires)


INSANITY:
· Insanity is a defense to all crimes, including strict liability crimes.
· Affirmatice defense that must be raised by the defendant
· 4 Tests:
· M’Naghten Rule (Majority Rule/Right v. Wrong Test) - At the time of the crime and as a result of his mental impairment, DEF either: (1) did not appreciate the nature and quality of their act; or (2) did not know that the act they were doing was wrong. (understand)
· **This is a cognitive test – it looks at the person’s understanding; it does not look at the ability to resist.
· Irresistible Impulse Test (Minority Rule) - If DEF b/c of mental defect lacks capacity for self-control.  (Ex: A person who hears voices in his head)
· **This is a volitional test - it looks at whether you are able to control yourself.
· ** Unable to conform your behavior to the requirements of the law as a result of a mental illness or defect.
· Durham/ New Hampshire Test (Minority Rule) - If DEF behavior was the product of a mental illness or defect.
· **This is a very broad standard b/c it’s much easier to satisfy this test.
· American Law Institute (ALI) or Model Penal Code Test – A DEF is not responsible for criminal conduct if at the time of such conduct, as a result of mental disease or defect, he lacks ‘SUBSTANTIAL CAPACITY’ either to (1) appreciate the criminality (wrongfulness) of his conduct or (2) conform his conduct to the requirements of law.
·  put together all three past tests into one called ALI: Lacks substantial (product test here, not complete but a SIGNIFCIANT problem to understanding what is right or wrong) capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct (impulse) to the requirement
	Test
	Definition
	Type

	M’Naghten
	B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong	Comment by Ruvalcaba, Jacob: The traditional M’Naghten rule provides that a defendant is entitled to an acquittal if the proof establishes that a (1)  disease of the mind  (2) caused a defect of reason such that the defendant lacked the ability at the time of his actions to either know the wrongfulness of his actions or understand the nature and quality of his actions. Traditionally, it is irrelevant that the defendant may have been unable to control himself and avoid committing the crime. Loss of control because of mental illness is no defense.


	Cognitive test

	Irresistible Impulse
	Crime caused by insane impulse that overcame D’s will	Comment by Ruvalcaba, Jacob: Under the irresistible impulse test, a defendant is entitled to an acquittal if, because of mental illness, he was unable to control his actions or to conform his conduct to the law. This inability need not come upon the defendant suddenly. 

	Loss of control test/ volitional

	A.L.I. Test
	B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law	Comment by Ruvalcaba, Jacob: Under this test, the defendant is entitled to an acquittal if the proof shows that he suffered from a mental disease or defect and as a result lacked substantial capacity to either: (i) appreciate the criminality (wrongfulness) of his conduct; or (ii) conform his conduct to the requirements of law. This test combines the M’Naghten and the irresistible impulse tests by allowing for the impairment of both cognitive and volitional capacity

	Combination of cognitive & loss of control tests

	Durham (NH) Test
	Crime was a product of D’s impairment/ mental illness	Comment by Ruvalcaba, Jacob: Under the Durham test, a defendant is entitled to an acquittal if the proof establishes that his crime was the “product of mental disease or defect.” A crime is a “product of” the disease if it would not have been committed but for the disease. In this way, the Durham test is broader than either the M’Naghten or irresistible impulse tests.


Here, a jury could properly find Dan insane under the Durham test, assuming there is some linkage between the crime and the mental disease. 


	Causation test



· Different types of uses in insanity as a defense
· Montana/Minority: Guilty but mentally ill. Go to a hospital until they are cured then to prison. Insanity is NOT allowed to be used as a separate defense to a crime. Just b/c you don’t have the constitutional right to something doesn’t mean that a state can not give you that right. //// 
· Before trial, evidence presented to show that the defendant is not fit to proceed at trial. During trial, evidence of mental disease or defect is admissible when relevant to prove that, at the time of the offense charged, the defendant did not have the state of mind that is an element of the crime charged, e.g. that the defendant did not act purposely or knowingly. At the dispositional stage following the trial and conviction, the sentencing judge must consider any relevant evidence presented at the trial, plus any additional evidence presented at the sentencing hearing, to determine whether the defendant was able to appreciate the criminality of his acts or to conform his conduct to the law at the time he committed the offense for which he was convicted.
· CASE: Montana v. Korrell – Court held that D does NOT have a constitutional right to raise insanity as an independent defense to criminal charges.  No insanity instruction is allowed to be given, rather it’s a men rea instruction (in which insanity evidence can be used to help negate mens rea).  Court argued that they’re NOT punishing the insane for their disease, but rather b/c they commit a crime during the throes of that disease.
· majority of jxs ALLOW for insanity to be used as a separate defense to a crime: still sent to a mental instiuiton. As long as they no longer qualify, they can go home. -  not guilty by reason of insanity.


COMPENTENCY:
· Definition – not a defense, a question of due process. Look at DEF at time of trial not at time of crime. Only question is if a DEF is competent enough to stand trial or sentencing.
· Elements: In order to be deemed competent to stand trial a DEF:
· (1) Must understand the nature of the proceedings against him
· (2) must be able to aid in their own defense (i.e. If D cannot communicate with his lawyer in preparation for trial.
· To civilly commit – must be mentally ill and dangerous.
· Cannot keep somebody locked up indefinitely. demand that D’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future. **D cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he can’t be held longer than the punishment provides for the crime).
· **If it’s no longer reasonable that D will become competent, then he can NOT be held any longer and must be released.
· Rule(IS this majority???):
· if a person is found unfit to stand trial, he should be considered mentally ill unless his unfitness is due to a solely physical condition. 
· Lang case simply says mental illness and dangerousness. Both don’t have to be connected but if they live simultaneously then lock him up
· People v. Lang – D was a deaf, illiterate mute who was arrested for murder.  Court held that D was not competent to stand trial b/c of his physical disabilities and b/c he was incapable of assisting counsel in his defense.  When D was later sent back for trial the primary witness had died and the trial could not proceed; D was released.  D was later re-arrested again for murder.  D was still unable to communicate, and the court did not want to let him get away again so they civilly committed him for being a danger to others, however, there was a problem w/ this b/c Lang was not found to be mentally ill.  Court struggled w/ this b/c they did not want to release a double murder back out onto the streets, but at the same time D could not be held for a conviction that was unconstitutional.  **RULE – You cannot lock someone up on the prediction that they will commit crimes in the future.
· CA RULE: CA demands a nexus between unfitness show that the mental illness is the cause of his dangerousness. 
· If cure mental defect, we cure dangerousness 
· Created a structure that you can be confined for 72 hours, then after 72 hours they have to give you an other evaluation then two weeks and go on to annually. 

PREPATORY CRIMES / ATTEMPT

· All attempts, even attempts to commit general intent or strict liability crimes, are, specific intent crimes (THUS YOU HAVE ALL DEFENSES AVALIABLE TO SI CRIMES)
· Mere preparation is insufficient to constitute an Attempt. Rather, in order to constitute the crime of Attempt, two things are needed. 
· Traditional was a prospective test, how much is left to be done before the crime is completed. --- the substantial test the exact opposite, instead of looking how close they were getting, the better way to figure out is how much they have done already.
1. Specific intent to complete the target offense, and 
2. Depending on which of the following two rules a jurisdiction follows – either,
a. (more than half jrxd) A “substantial step” must have been taken towards the completion of that target offense; or (looks backward to see what the DEF has already done in furtherance of the crime) 
i. CASES: (State v. Latreverse: D drives to undercover cop’s house while he awaits a grand jury trial with the tools to commit arson for revenge and leaves after cop called for backup – considered substantial step)
b. (in a similar number of other jurisdictions)- The would-be perpetrator must have come within “dangerous proximity to success.” (looks forward to see how close DEF was to completion) 
i. CASES: (People v. Rizzo: Court held D not guilty of robbery in first degree when he had the intention to rob someone and drove around looking for that particular person and in the end could not find him- court required prosecution to prove dangerous proximity)
c. In all Jdx’s more than mere preparation is needed to constitute an attempt
· DEFENSES TO ATTEMPT CRIME (RARE EXCEPTION in Crim law here)
· Voluntary Abandonment (VA) – not in all jdxs
· Majority Rule: VA is a complete defense – even if DEF has exceeded mere preparation, they may not be liable for an attempt if the voluntarily abandon their plans
· not available in “dangerous proximity” JDXs and some “substantial step” JDXs 
· Minority Rule (CA/Common Law): NOT a defense at ALL – once DEF has taken enough overt actions to constitute attempt CANNOT put genie back in the bottle; see People v. Staples (CA 1970) (math teacher plots to burglarize from bank by renting out the office above it and gives up on his plans due to fear. Is guilty of dangerous proximity because of CA broadness in terms of DP but does not have VA available even if CA was a substantial step jurdx because it was done out of fear/evidence of landlord noting of the tools)
· Involuntary Abandonment
· When DEF is forced to abandon plans b/c of difficulty in completing the crime, b/c of increased risk or b/c stopped by intervening party. NEVER A DEFENSE.
· abandonment or renunciation is not complete and voluntary if it is motivated because either (a) the defendant has failed to complete the attempt because of unanticipated difficulties unexpected resistance, or circumstances that increase the probability of detection or apprehension or (b) the defendant fails to consummate the attempted offense after deciding to postpone his endeavors until another time or to substitute another victim or another but similar objective.
· Legal impossibility: (EVERY CRIME REQUIRES MENS REA AND ACTUS)
· If a DEF takes steps to complete an act they think is illegal, but is NOT actually illegal then the DEF CANNOT be found guilty of an attempted crime. Complete Defense (Not in federal courts). Failing of meeting Actus Rea.
· is said to occur where the physically intended acts, even if completed, would not amount to a crime. It applies to those circumstances where: 
· (1) motive, desire and expectation is to perform an act in violation of the law; 
· (2) there is intention to perform a physical act; 
· (3) there is a performance of the intended physical act; and 
· (4) the consequence resulting from the intended act does not amount to a crime.
· CASES: United States v. Berrigan(smuggling letters through a prison with the wardens consent for 7 out of the 8 letters because they were caught after the first. Can only be guilty of the first crime because of legal impossibility of not meeting the illegality of the statute)
· Factual Impossibility:
· is said to occur when extraneous circumstances unknown to the actor or beyond his control prevent consummation of the intended crime even though he has taken all the necessary steps to commit that offense (e.g. STILL GUILTY the man who puts his hand in the coat pocket of another with the intent to steal his wallet and finds the pocket empty."
· NEVER A DEFENSE
· Solicitation – asking someone to commit a crime.
1. The crime of solicitation is completed when the question is asked -- does not require the other persons agreement, simply asking completes the crime (Typically not for misdemeanors but for all serious felonies)
2. The crime of solicitation merges into the crime of conspiracy. Thus, if the person solicited actually (subjectively) agrees to the criminal proposal, then the crime is generally a conspiracy and should not also be considered a solicitation. 
a. The practical effect of the merger is that a defendant cannot be convicted of, and sentenced, for both the crimes of Solicitation and the Conspiracy.
3. CA Rule/Evidentiary Requirement – solicitation requires at least two witness to the alleged solicitation or one witness with corroborating evidence (i.e. a tape recording or written communications); see People v. Lubow (NY 1971) (jewlers who owes a dude $30,000 tries to get him on a scheme but dude goes to DA and gets a wire – meets this rule and therefore solicitation) 


VICARIOUS LIABILITY – branches into accomplice liability and conspiracy
ACCOMPLICE LIABILITY (aiding & abetting)
Aiding & Abetting: A person is criminally liable for a crime committed by another if he knowingly and intentionally aids, advises, hires, counsels, or conspires with or otherwise procures the other to commit the crime. The guilt of a defendant may be established without proof that the accused personally did every act constituting the offense charged… Whoever willfully causes an act to be done which if directly performed by him or another would be an offense is punishable as a principal. **** A culpable purpose is essential. 
· DEF must KNOWINGLY and INTENTIONALLY aid, abet, assist or encourage the PRINCIPALS (perpetrators of the actual crime) in the perpetration of the crime in order to be criminally liable for that substantive crime.
· UNKNOWINGLY aiding and abetting does NOT make DEF guilty or liable under accomplice liability theory
· Elements to consider: (when trying to determine if DEF is an accomplice to the substantive crime)
· Level of relationships/associations – how connected is the alleged accomplice with the principal perpetrators of the crime
· Proximity to substantive crime – how close temporally or physically was the allege accomplice’s role in the perpetration of the crime
· Knowledge of the crime being committed – how much did the alleged accomplice actually know about the crime
Common Law Degrees of Participants:
· Principals in the 1st Degree (P1) – persons who actually engage in the act or omission that constitutes the substantive criminal offense (i.e. the guy who points gun and says “stick em’ up”)
· Principals in the 2nd Degree (P2) – Persons who aid, command, or encourage the principals in the 1st and are present at the crime scene (i.e. a lookout guy, getaway driver, or person egging on a fight yelling “hit em’ again”)
· Simply being present at a crime or watching a crime occur w/o taking action does not establish accomplice liability – the central question is “did the person proximately assist in the crime?”; 
· see Bailey v. United States (DC Cir. 1969 – DEF simple presence at the scene of a crime after being seen early talking and playing craps w/ alleged perpetrator was not enough to establish DEF was an accomplice to the crime, nor was the fact the DEF ran from the scene enough to prove he was an accomplice. guilt MUST be predicated upon a firmer foundation than a combination of unelucidated presence and unelucidated flight.)
· State v. Parker: 3 guys rob a law student. Three defendants piled up on law student although he offered to give them a ride. D contends he was merely there and did not do anything. HOWEVER, if he did something, which the evidence suggests by merely being there, maybe by intimidating or was there for a particular purpose)	Comment by Ruvalcaba, Jacob: People v. Marshall: (Defendant William Marshall has been found guilty of involuntary manslaughter of decedent. McClary traveled wrong direction into expressway and killed decedent. At time of accident, Defendant was sleeping. He had voluntarily given his keys to McClary, with the knowledge that he was drunk. Preemption in the law already for this type of offense. Don’t want to convict someone of a crime especially when they do not aid and abet.)
· Aiders and Abettors Before the Fact (BF)– persons who aid, abet, or encourage principals prior to the crime, but are NOT present at the time takes place. (i.e. providing blueprint, guard shift schedules, vehicles or weapons)
· Aiders and Abettors After the Fact (AF) – persons who assist principals after the substantive crime has been committed (i.e. providing a hiding place); NO LONGER LIABLE for the substantive crime but only for a misdemeanor (historically were under common law)
Liabilities
· P1, P2 and BF all guilty of substantive crime; AF NOT guilty of substantive crime, but may be guilty of local Jdx’s designated crime for aiding and abetting after the fact.
· P1, P2 and BF only criminally liable if they contribute/encourage in furtherance of the substantive crime
· MAJORITY RULE: Accomplices only guilty of crimes that were REASONABLY FORESEEABLE (majority rule) a person is accountable for all criminal violations actually committed by another if he assists another in the commission of a single criminal violation. In all furtherance until the crime is complete.
· MINORITY RULE: Means that where one aids another in the planning or commission of an offense, he is legally accountable for the conduct of the person he aids; and that the word conduct encompasses any criminal act done in furtherance of the planned and intended act. "where defendants have a common design to do an unlawful act, then whatever act any one of them does in furtherance of the common design is that act of all and all equally guilty" specific intent to commit a crime is the only way a person can be held accountable. In the furtherance of the crime, but a natural consequence.  Not really a transfer of intent but a culpability of aiding and abetting in that natural furtherance.(this was kind of transferring intent of a crime which is only possible in murder); 
· see People v. Kessler (IL 1974 – (minority rule; dissent = majority rule) getaway driver for a planned burglary could be held liable for attempted murder b/c P1s ended up getting into an unexpected gun fight with police when they were surprised by the owner of business they were burglarizing was unexpectedly present and armed.)
Providers of Goods and Services – a provider of a good or service may be liable for crimes committed by their customers under accomplice liability if they have:
· (1) Knowledge goods/services being used for criminal purposes (will be enough if it is a inherently dangerous felony)
· (2) Provider has a “stake in the outcome” – evidence a provider has a stake in the criminal enterprise include:
· Overcharging the customer (b/c provider knows good/service will be used for a criminal purpose)
· Nature of the relationship – does the provider have long and continuous relationship with the customer
· Quantity of Sales – how much of the providers overall business relies on these criminal customers?
· Encouragement – does the provider take any steps to encourage the customers criminal ventures?
· Nature of the Good – if the good/service is inherently dangerous may be sufficient to establish accomplice liability.
· People v. Lauria: (Lauria ran a telephoning company where he would take messages. He was aware that certain prostitutes were using his services. No proof of inflated charges. No furnishing/promoting of the services. No evidence of any unusual volume. NO STAKE IN OUTCOME)

CONSPIRACY (GROUP LIABILITY)	Comment by Ruvalcaba, Jacob: A conspiracy is an agreement between two or more persons to accomplish some criminal or unlawful purpose, or to accomplish a lawful purpose by unlawful means. It requires (i) an agreement between two or more persons; (ii) an intent to enter into the agreement; and (iii) an intent by at least two persons to achieve the objective of the agreement. A majority of states require an overt act in furtherance of the conspiracy.

Definition: an agreement b/w two or more persons to accomplish an unlawful purpose (or lawful purpose in an unlawful way) is a conspiracy
· Actus Rea: is the agreement to commit an unlawful act.
· Mens Rea: (SI crime w/ 2 intents) (1) intent to make agreement; (2) with further intent to commit the agreed upon crime.
· *** The crime of Conspiracy does not merge into the substantive offense being conspired. Thus, a defendant can be convicted and sentenced for both the crime of conspiring to commit a robbery, as well as the substantive crime of having attempted or completed the robbery itself.
Elements:
· An express or implied agreement: must be an agreement b/w 2 or more persons
· Agreement DOES NOT have to be expressed and persons   can be part of the same conspiracy w/o ever meeting or knowing about each other. 
· Federal Rule (Pinkerton Rule) – all that is required to establish persons are in the same conspiracy is that they are aware they are part of a ‘CRIMINAL ENTERPRISE’ with other people participating in that same enterprise. Under the PINKERTON RULE – All conspirators are liable for all substantive crimes committed by their co-conspirators if (1) the crimes are committed in furtherance of the conspiracy (‘criminal enterprise’); and (2) the crimes were REASONABLY FORESEEABLE. 
· See Pinkerton v. United States (S. Ct 1946 – DEF imprisoned at the time substantive crimes were committed by their brother found guilty of conspiracy and some of the substantive crimes. The Court determined DEF past agreement with brother was enough to hold him liable for the crimes of his brother despite no evidence DEF participated, aided or abetted those crimes in any way, but b/c DEF failed to withdrawal from the conspiracy before the crimes were committed DEF was liable)
· Slight “overt act”: some slight foreseeable overt act must be performed in furtherance of the conspiracy by one of the co-conspirators. Can be a slight act such as purchasing necessary equipment to commit the crime. DOES NOT need to as substantial the physical conduct required to establish accomplice liability, NOR does it need to meet the “substantial step” requirement to establish an “attempted” crime in some Jdxs (Some # jurx do require substantial step).
· Co-conspirators must have a meeting of the mind – (Majority Rule: Conspiracy REQUIRES a subjective meeting of the minds - all parties have to be in full agreement and understanding of what has been agreed to and of the illegality of the act) (Minority Rule: it is sufficient for the alleged conspirator to simply ask someone, even an undercover cop, to assist in a criminal enterprise, because such a request is said to have made the asker not only guilty of solicitation, but also guilty of conspiracy once the person asked says they agree)	Comment by Ruvalcaba, Jacob: No express agreement is required; it may be inferred from the joint activity of the parties. 

There may not be a need to establish that words expressly communicating the criminal agreement were exchanged between the alleged co-conspirators. It can indeed be inferred from the facts and circumstances of the case.	Comment by Ruvalcaba, Jacob: For example, one cannot be found guilty if they ask an undercover to conspire and the undercover cop falsely promises to participate in a criminal enterprise)
· One CANNOT be a co-conspirator if they lack the intent to pursue an unlawful purpose (lack mens rea) (ex. DEF would not be guilty of conspiracy to steal if they honestly believed they were merely helping A regain property that was rightfully A’s; The DEF lacks criminal intent)
· DEF must join conspiracy BEFORE it ends to be guilty of conspiracy; 
· see McDonald v. U.S. (8th Cir. 1937 – DEF laundered money for group of kidnappers after they received ransom payment for a kidnapping V and had released the V; despite joining the “conspiracy” after the substantive kidnapping was complete DEF found guilty of conspiracy b/c ct. determined the kidnapping conspiracy had not ended with the receipt of the ransom and release of V, instead conspiracy would only be viewed ‘completed’ once the conspirators received payment of clean money which they could use.) see Krulewitch v. U.S.
· Persons not legally competent (ex. Children in a statutory rape case) CANNOT be part of a conspiracy 
· GERBARDI RULE: Victims of a crime CANNOT be part of a conspiracy (ex. DEF cannot be charged for conspiracy to commit statutory rape b/c the underage participant is NOT a co-conspirator; if a 3rd party helped facilitate the statutory rape, then a conspiracy may be found b/w 3rd party and adult perpetrator) 
· See Gerbardi v. US (S. Ct. 1932): evidence from which the court could have found that the petitioners had engaged in illicit sexual relations in the course of each of the journeys alleged; that man purchased the railway tickets for both petitioners for at least one journey; and that in each instance the woman had consented to go and did so voluntarily for specified immoral purpose. No evidence of anyone else conspiring.
· WHARTON’s RULE – persons CANNOT be convicted of conspiracy for participating in a crime that as an element of that crime requires an agreement b/w the two (or more) perpetrators. NO MERGE HERE. (most common examples adultery and dueling; a conspiracy b/w participant in those crimes is built in to the crime itself; however if a 3rd party helps facilitate these type of crimes could result in a conspiracy charge b/w 3rd party and perpetrators of the substantive crime).	Comment by Ruvalcaba, Jacob: There can be cases in which both Wharton’s rule and the principle laid out in Gebardi case may both be applicable.
· Assisting in the conspiracy: TIRE MODEL / CHAIN THEORY	Comment by Ruvalcaba, Jacob: Lauria could also be guilty of conspiracy if she met the circumstances that were discussed in vicarious liability. 
· Agreement does not have to be express(no written or spoken words are needed): Under the federal rule, it is possible for several people to be members of a single conspiracy  even if they have never directly communicated with each other. All that is required is that they be aware of each other’s participation in the overall criminal enterprise in which they are participating. Each conspirator is liable for all the crimes of their co-conspirators, so long as the crimes are committed in furtherance of the conspiracy, and were reasonably foreseeable. 
· CHAIN THEORY: One overriding conspiracy that consists of an ongoing and continuous relationship b/w the parties. Although the parties did not know each other, the court held that they were all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stage.
· Example: smuggle heroin from Mexico into the US to a particular central figure who employs a newtwork of local dealers in SF & Oakland. Smugglers – Middleman – Street dealers. Guilty of each other;s crime as long as they were members of the conspiracy at the time those crimes were committed.
· See U.S. v. Bruno (86 persons connected with a smuggling, distribution and selling of drugs in NY and TX we said to be all of the same conspiracy despite majority of the members not knowing other members under the chain theory because of evidence that they knew there was someone on the other side)
· WHEEL & Hub Theory: Central hub distribution conspiracy where a central person or group distributes a fungible product to individual distributors or sellers. Said to be part of a wheel and hub conspiracy, needs to be more than just a connection with central hub; co-conspirators making up the wheel must be benefiting from the criminal conduct of other co-conspirators on the wheel. 
· Example: meth lab in the Bay being made by a manufacture then employs street sellers to distribute those drugs in Oakland. Any one of the street dealers selling in SF could be a co-conspiracy of the enterprise. The manufacture is the hub and the sellers are the spokes. They would be liable for all sales made.
· (see Blumenthal v. U.S. (S. Ct. 1947) – whiskey enterprise = conspiracy because it was an actual continuing enterprise; but see Kotteakos v. U.S. (S. Ct. 1946) – housing fraud = no conspiracy because it was not on going but an end all be all type of operation)
· Duration of the conspiracy:
· Government cannot just claim that co-conspirators were involved in an implied conspiracy to evade punishment. If so, anything said would still be in furtherance of the conspiracy and would be an exception ot the hearsay rule. This is rejected. ONCE the central criminal purpose of the conspiracy has been attained, a subsidiary conspiracy to conceal may not be implied from circumstantial evidence showing merely that the conspiracy was kept secret in furtherance of conspiracy.
· **Hear-say rule. Once you have been arrested your participation in the conspiracy is over and anything you say is not in furtherance of the conspiracy. Therefore it is not admissible under the exception. For example confessions to the police are not admissible due to this. See Krulewitch v. U.S.
· Mcdonald CASE *** HERE – case where you may get alleged co-conspirators to last beyond the completion of the primary intended criminal act – although a court might not rule as such now.
Withdrawal and Abandonment:
· Notification: 
· Conspirator must inform ALL of his co-conspirators intent to withdraw
· Withdrawal must have been understood by a ‘reasonable person’
· Notice must be given with enough time for co-conspirators to abandon their criminal plans
· Liability: 
· In Jdx which require an ‘overt act’ to have been taken to establish the crime of conspiracy, a DEF who withdraws prior to any ‘overt act’ occurring in furtherance of the conspiracy will escape criminally liability for the yet to be completed conspiracy (majority rule) (hybrid of the voluntary abandonment doctrine and legal impossibility doctrines)
· A DEF who withdraws from an established conspiracy will STILL BE LIABLE for any REASONABLY FORESEEABLE crimes that have already been committed; however, once withdraw a DEF is NOT liable for any future crimes committed in furtherance of the conspiracy.
Recap on - Conspiracy Rules/ Scope of liability: 
· Pinkerton Rule (federal rule) – need subjective agreement (‘meeting of the minds’) to established a conspiracy; once established any conspirator may be held liable for all substantive crimes committed by other co-conspirators as long as (1) substantive crimes are in furtherance of the conspiracy; and (2) those crimes were foreseeable.(govt not required to establish a DEF aided or abetted substantive crime in any way; membership in the conspiracy is sufficient to establish liability)
· Model Penal Code Rule  – does NOT have to establish a ‘meeting of the mind’ requirement to show conspiracy; once established conspirator may only be held liable for a substantive crime committed by a co-conspirator if it can be shown the DEF had liability under an accomplice theory of aiding and abetting the perpetration of the co-conspirator’s substantive crime. Just being part of the larger conspiracy NOT ENOUGH to establish liability.
· Liability Rule: Rule: if you join an ongoing conspiracy, you are guilty of the ongoing conspiracy even if part of the criminal enterprises has been committed. You are not guilty of the crimes that happened prior to you joining. But you may be guilty of crimes subsequent to you joining the conspiracy. See: McDonald. 

A conspiracy is an agreement between two or more persons to accomplish some criminal or unlawful purpose, or to accomplish a lawful purpose by unlawful means. It requires (i) an agreement between two or more persons; (ii) an intent to enter into the agreement; and (iii) an intent by at least two persons to achieve the objective of the agreement. A majority of states require an overt act in furtherance of the conspiracy. No express agreement is required; it may be inferred from the joint activity of the parties

Traditional common-law rule: requires proof of the agreement for a conviction
Majority rule: requires proof of the agreement for a conviction and some slight overt act
· Few jurdx require a substantial step in furtherance of the conspiracy	Comment by Ruvalcaba, Jacob: Strongly corrbative of the actor’s criminal purpose.
· Meeting of the mind can be done through communication or a mere tacit of understanding is suffienct to establish a pre-existing agreement.
MPC: does not require meeting of the minds. Under this approach, it is sufficient for the alleged conspirator to simply ask someone, even an undercover agent, to assist in an enterprise – guilty once they agree.

Federal (Pinkerton):
· No meeting of minds is technically required because you can establish it through the fact that individuals can conspire without ever having any direct communication or dealings with each other.

Scope of conspiracy 
· Pinkerton states that you will be guilty for any overt act acts committed in furtherance of the conspiracy from others as would an actual aider and abettor.
· However, in a number of jurdx (supported by MPC), a co-conspirator does not auto become responsible for all crimes committed in furtherance of the conspiracy unless they actually provided material assistance to those who commit substantive crime.






Self-Defense
Self-Defense (and Defense of Others): 
1. Non-Deadly force by a victim:
a. A person who is not an initial aggressor may use non-deadly force in self-defense any time that person reasonably believes that force is about to be used against themselves or another.
b. A person who is an initial (original) aggressor cannot claim a right of self-defense for the use of even non-deadly force unless:
i. The original (initial) aggressor has withdrawn and, at some point told or in some manner communicated to the victim something like; “I ‘m all done now!”
ii. The initial aggression used non-deadly force, and is not defending against a deadly response.

Deadly Force:
· Rule covering the situation in which deadly force is used by a victim who was not an initial aggressor falls into two broad categories, both which must be understood applied.
· Majority Rule: A victim (a non-initial aggressor who possess the legal right of self-defense) is permitted to use deadly force is about to be used against him and that their response is reasonably needed in order to stave off the attacker. 
· Minority Rule: Prior to using deadly force in self-defense, the victim of a deadly attack must first “retreat to the wall” if it is safe to do so.
· Three exceptions to the minority rule’s duty to retreat:
· A victim of a deadly attack does not have to retreat if they are in their own home
· The victim of violent felony such as rape or robbery does not have to retreat even if one is safely available.
· Police officers have no duty to retreat
· Even these jurisdictions do not demand retreat if it would not be safe
· Imperfect Claim of self-defense (Minority Rule/CA): if a jury concludes that a defendant had a reasonable, as well as honest, belief that the force they used against an apparent assailant was needed in order to defend themselves or others from unwarranted attack then that would constitute complete self-defense and should result in an acquittal.
· If the defendant’s belief in the need for self-defense was honest but unreasonable, then that would not be a claim of “complete” self-defense.
· In some jurisdictions, such as California, an  honest though unreasonable belief in the need for self-defense gives rise to a claim of ‘imperfect” self-defense. If a jury finds that a defendant had a legitimate claim of “imperfect” self-defense at the time they killed the victim, then that accused should not be convicted of the malice crime of murder but reduced to the general intent crime of voluntary manslaughter. (don’t confuse this with unreasonable provocation which eliminates/mitigates from1st to 2nd.)

Initial Aggressor:
· An initial (original) aggressor cannot claim a right of self-defense, unless you are told in the question that:
· (1) non-deadly and a deadly response. Regifted the right of self-defense.
· (2) Initial aggressor has withdrawn. even if a deadly attack but retreats peacefully. Then an initial aggressor can reclaim the right of self defense.
· IF THEY HAVE COMMUNICATED THAT THEY ARE RETREATING.- ALL JURISDICTIONS. Even under the majority rule; which generally does not require retreat for one who has a right of self-defense, someone who was the initial aggressor must retreat if a safe avenue of retreat is available and known to them.
Self-Defense and Arrest:
· a person may not use force to resist any arrest, lawful or unlawful, except that he may use reasonable force to defend life and limb against excessive force; but if it should be determined that resistance was not justified, the felony of battery upon an officer will apply when the arrest is lawful, and if the arrest is determined to be unlawful the defendant may only be convicted of a misdemeanor (batter).
· If it turns out officer did not possess probable cause, if the defendant then resisted but resisted with phsyical violence then they do have a mitigation. Because officers were not lawful duties, they were acting beyond the scope of a proper officer and the D would be found guilty of misdemeanor A&B
· So if it’s an unlawful arrest, you can’t be charged w/ felony battery of an officer, but can be charged w/ misdemeanor battery. If lawful arrest, you can be charged w/ the felony assaulting an officer. In either case, in the instance of police brutality, you can respond w/ necessary force and it’ll be a complete defense.

Defense of a property:
· Deadly force may never be used solely to defend your property.
· This must be distinguished from a burglary committed when the occupant is present and may reasonably believe that force is needed to protect herself and/or others in the house.


















Talk about giving jury instructions // double jeaopardy /proceedings
Two things happened that would have required a mistrial/retrial: (1) allowing the wide of the doctor who had no materiality upon the issues, which appealed to prejudice. (2) asking about the citizen or had applied for naturalization was also not asked in good faith by the State.


















DEFENSES:
· PUBLIC POLICY – We want to punish people who are evil, and since insanity is an illness, it wouldn’t be appropriate to punish someone b/c of their illness. Not just isnanity but for everything.
· PUBLIC POLICY: Goal of Crim Law is to punish people for acting with a criminal intent.  It doesn’t make sense to have society pay their tax dollars towards people who act honestly and reasonably since a normal law-abiding member of society would have acted the same way in the same situation.
· 
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1. Insanity
· Definition: Insanity is a complete defense that will entitle Ds to an acquittal b/c of the existence of an abnormal mental condition at the time of the crime.  It is a legal term, rather than a psychiatric or medical one.  The cause of a D’s mental illness or insanity is irrelevant in determining the legal consequences.
· Insanity is an affirmative defense - the D must raise it for jury instructions 
· Majority Rule: Insanity is a complete defense for all crimes including strict liability 
2. Incompetence
3. Unconsciousness
· Voluntary or involuntary unconsciousness is a defense to all crimes b/c you’re unable to form the requisite intent to commit the crime. 
· Rule: As long as you were unconscious, voluntarily or involuntarily, you are said to NOT have the capacity to form the requisite intent to commit a crime and are entitled to an acquittal.
· Decina: Epileptic seizures – D is considered to be unconscious when he killed the 4 children b/c he was suffering a seizure. However, he is held liable for his criminal negligence of entering the car knowing that he is subject to seizures.
· Newton: D shoots a police officer after having been shot in the stomach. Claims unconsciousness b/c he doesn’t remember what he did and medical expert supports the contention that D could have been in a state of total shock & lost consciousness.
· "A trial court is under a duty upon diminished capacity, in the absence of a request and upon its own motion [instructions of unconsciousness], where the evidence so indicates" - jury instructions on the effect of both will be required where evidence supports the finding of either!
4. Involuntary intoxication
· Rule: Involuntary intoxication acts as a complete defense when it negates the requisite intent of the specific crime.  D must be severely intoxicated for this defense to apply.  Intoxication is involuntary only if it results from the taking of an intoxicating substance (i.e. alcohol, drugs, and medicine) and:
· (1) Without knowledge of its nature;
· (2) under direct duress imposed by another; or 
· (3) pursusant to medical adice while unaware of the substances’ intoxicating effect.
· Defense to all crimes on the books
· Examples:
· If you have a tablet of LSD that you were made to believe was a heartburn pill, and you end up killing someone b/c of your intoxication
· D ingested an intoxicating substance, unaware of the potential side effects (e.g. Ambien / sleepwalking case)
5. Diminished capacity: Voluntary Intoxication
· Intoxication is voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating, without duress.  The person need not have intended to become intoxicated.  It is offered as a defense to establish that DEF was so intoxicated as to lack the ability to form the requisite intent.
· In Common Law, it is a defense to a specific intent crime, but NOT to a general intent crime or a crime requiring malice (generally), recklessness, negligence, or strict liability.
· **CA got rid of ALL of diminished capacity as a defense, which would have allowed a partial defense (mitigation) to a specific intent crime, a mitigation from 1st degree to 2nd degree murder under the Wolff Standard, and mitigation from murder to manslaughter.	Comment by Ruvalcaba, Jacob: So not a defense, but you can consider it for intent? Is this a defense for general intent crimes in other jurisidctions? Or what exactly are you getting at here
· **Diminished capacity can mitigate specific intent crimes to general intent crimes (i.e. burglary  trespass), 1st degree to 2nd degree murder, and murder to manslaughter (it all depends on the level of diminished capacity).
· **If someone voluntary intoxicates themselves to the point they are unconscious, they will not be allowed to use unconsciousness as a defense – rather, they will be, at the least, charged with involuntary manslaughter b/c they will be considered criminally negligent by allowing themselves to drink to the point where they are unconscious.
· You may consider evidence, if any, of the defendant’s voluntary intoxication only in a limited way. You may consider that evidence only in deciding whether the defendant acted with an intent --- CA does NOT accept voluntary intoxication as a defense if you claim that the only reason you are not guilty is b/c you lacked intent, and that the only reason you lack intent is b/c you were intoxicated.
· People v. Hood – DEF is intoxicated and forces his way into ex-girlfriend’s house.  Police respond and during the course of the arrest DEF grabs the officer’s gun and shoots him in the legs.  DEF is charged w/ assault w/ intent to murder.  The issue was whether DEF’s intoxication made him.  Court allowed him to argue voluntary intoxication b/c if he proved that he was incapable of forming the requisite intent or was unable to engage in goal-directed behavior, then it should have been presented to the jury, since the jx accepted voluntary intoxication as a defense. 
· State v. Stasio – Court held that even though they don’t accept the voluntary intoxication as a defense under normal circumstances, they will allow him to argue it b/c he claimed that he didn’t even remember committing the act (actus reus).  It may be that he never committed it, not just b/c he was so drunk that he couldn’t remember it.  Thus, it’s more of an argument against the act than the intent to commit the act.  This was enough to allow a jury to hear the case and decide for themselves.
· D gets drunk at a bar. Comes back armed with knife and tries to steal from the cash register. D claims that he was so drunk that he was in a “comatose” state that he doesn’t even remember committing the crime. -  Voluntary Intoxication does negate intent. (Dissent it should not be restricted because it is illogical).
· People v. Register NY; 1983 – DEF brought loaded gun to bar, got drunk shot and killed multiple people; gov’t sought reckless/malignant heart conviction b/c Voluntary Intoxication/diminished capacity not a mitigating defense)
· The slight majority of jurisdictions say that the risk of getting drunk and risk of excessive drinking should be added to the risks created by the conduct of the drunken defendant for there is no social or penological purpose to be served by a rule that permits one who voluntarily drinks to be exonerated from failing to foresee the results of his conduct if he is successful at getting drunk
· ******Significant minority rule : number of jurisdictions that the disentitling judge -- a person who acts without an awareness of the risks involved, due to intoxication or other wise, will be punished for manslaughter, while a person who acts in a way which he knows is substantially certain to cause death, although not intending to kill, will be treated the same as a person who intentionally kills. Legislature requires a conscious awareness to get to depraved malignant heart murder.
6. 
7. Provocation
8. Honest & Reasonable mistake of fact
· Rule: When DEF honestly (subjectively) made a mistake, and a reasonable (objective) person in the same circumstances would have also.  (Ex: Def honestly and reasonably believed that someone was going to attack him, and so Def attacked him first causing him harm)
· Applies to all crimes except strict liability 
· Cultural differences will never be considered a complete defense, but it may be allowed as a partial mitigating defense.
· **Mistake or ignorance of the law is NOT a defense.
· Hypo: You rent a car from Hertz and park it and go to the market.  When you go back to get in the car, you accidentally get in another car that is the same as yours and has the keys on the chair and you drive off with it.  You didn’t mean to though.  
· Half jurisidiction call this a strict liability crrime, other half including california label this as a general intent crime. But staturoty rape only applies when the person is 14 to 18 years of age. Under that age it is child molestation.
9. Honest & Unreasonable mistake of fact
· Rule: When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have.  D will only be punished for the lesser included general intent crime of the specific intent crime.  
· Ex: Kobe case - if he honestly thought that every girl always consents to him b/c of who he is.  This is honest, he really thinks it, but it’s not reasonable.  But he would still NOT have a defense b/c rape is a general intent crime, not a specific intent crime.
· Only a defense to specific intent crimes
10. Self-defense
11. Imperfect self-defense
12. Defense of others
13. Defnse of property
14. Necessity
15. Duress
16. Consent 
17. Entrapment


In Re Joseph G.
· Is there sufficient evidence to hold a defendant liable of first degree murder if the one who controlled the instrument of death survives in a suicide pact?
· The controller of death instrument in a suicide pact cannot be held liable for first degree murder. 
· "Every person who deliberately aids, or advises or encourages another to commit suicide, is guilty of a felony." (Pen. Colde, § 401)
· The court uses the anomaly of classifying the minor's actions herein as murder is further illustrated by consideration of Jeff's potential criminal liability had he survived- which would be only §401 aiding and abetting. This distinction, according to the court, to distinguish liability for 1st degree murder and 401 serves no rational purpose. Illogical distinction. "It would be discreditable if any actual legal consequence were made to hinge upon such distinctions."
· Genuine suicide pact and act was simultaneous, not one person doing it then the other
· There was no difference between the two? No Rational purpose?
· Have no idea what would've happened if Jeff would've driven - would he have pulled out?
· Goldman does not agree with this "no rational purpose"
· Proximate cause – cause in fact? – sounds like first degree murder suicide pact mitigation .

People v. Kevorkian
· Whether the murder statute applies to the conduct of a physician who assists another in voluntarily committing suicide.
· Yes, the legislation/statute does not avoid the penalty imposed for a physician in this case.
· At common law, suicide is a form of murder. If suicide is murder, then one who is an accessory to or aided and abetted in the suicide is criminally liable.
· There is no basis in either the statutes or common law for an exception for physicians who aid and abet suicide. Take the application of the literal statute and nothing less, because it is up to the legislature to decide whether to avoid a harsh murder pursuant. 
·  Chose Michigan because they did not have an assisted suicide provision
· "a defendant merely is involved in the events leading up to the death, such as providing the means, the proper charge is assisting in a suicide" and not murder.
· Suicide -  aiding & abettin
Gibson v. State: Reckless murder (think of this case when you are reading register), if they did any murder, defendant has the availably of diminished capacity. IF believed. 
PEARS v. State: 
· depraved or malignant heart - enough to make you eligible for murder - degree of negligence has to be at the HIGH END to get over to the murder category. SECOND<, the KEY is subjective awareness. It is not an objective standard. 

Is the DEF Cause-In-Fact? (the "but for" cause)


NO - DEF is NOT LIABLE nor the PC of the harm


YES - Was there in an INTERVENING EVENT?


YES - Was the Intervening Act Forseeable?


NO - DEF is the PC of the harm and LIABLE


YES - Intervening act is NOT superceding and DEF is PC and Liable


NO - Intervening act is SUPERSEDING, breaks causal chain and DEF is NOT PC nor  LIABLE
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