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1) Elements of a Crime

i) CRIME = MENS REA + ACTUS REUS + CAUSATION + HARM – DEFENSES
(1) Actus Reus: Culpable conduct required for all crimes
(2) Mens Rea: Culpable mental state required for all crimes except strict liability 
(3) Concurrence: Required mental state must occur at time of doing prohibited act, required for all crimes except strict liability
(4) Causation: D must be both the cause in fact and proximate/legal cause of the harm done.
2) Actus Reus
a) Commission
i) Rule: any intentional act (including words) may lead to criminal liability if harm is intended or reasonably forceable. The act must be VOLUNTARY
(1) Acts that are NOT voluntary
(a) Conduct that is not the product of the actor’s determination
(i) A shoves B into C, and C falls to his death. B is not liable for C’s death

(ii) The car breaks / steering wheel failed just before collision

(b) Reflexive or convulsive acts

(c) Acts committed while unconscious

(2) The fact that conduct is done under pressure does not make it involuntary
b) Omission (Failure to Act)

i) Rule: No duty to act when it’s dangerous for you to help someone
(1) An omission in the absence of duty CANNOT be said to be the cause of death
(2) Exam tip: Key to omission analysis: you must find a duty to act

ii) 5 exceptions where law imposes a legal duty to act 

(1) Statutory duties
(2) Contractual / Employment Agreements: if foreseeable injuries result from failure to reasonable perform duties as lifeguard, surgeon, etc.
(a) Failure to fulfill K obligations and duties may create duty to act. (i.e. lifeguard)– Criminal liability may arise for foreseeable injuries that occur due to the DEF failure to REASONABLY perform K duties. A Doctor has a duty to provide treatment while in a hospital, but no criminal liability for a doctor deciding just not to be a “good Samaritan” outside of the hospital.
(i) In CA: there is a do not resuscitate rule which eliminates the doctor’s duty to provide care in those specific situations
(b) NO legal duty to act: AKA the exception to legal duty above
(i) Barber v. Superior Court: Dr took comatose patient off life support (at family’s request). There is no legal duty for Dr. to provide heroic lifesaving medical services, so taking off life support was merely an omission of treatment
(ii) There was no legal duty to provide heroic lifesaving medical service b/c of the special circumstances of the case. His family no longer asked for it (they actually wanted him off life support), nothing would have been gained by keeping him on life support, he was just going to stay in vegetative state almost indefinitely. There was even some small evidence that the patient didn’t even want to stay in this vegetative state. Thus, Dr’s omission is not an intervening act b/c no duty
(3) Special Relationships (children/elderly parents)

(a) Specific familial or special relationship establish a duty of care requirement. (i.e. parent/child, spouses, caregiver/dependent)

(b) State v. Williams. D were the child’s parents. They had a legal duty to provide the child with proper medical care. Their negligence was an omission and they were liable for the child’s death
(4) Voluntary Assumption of duty

(a) D can liable for the death of another if they voluntarily assumed the duty of care for the person and then fails to REASONABLY fulfill that duty.
(i) Ex: You pick someone up who was just shot but you drive extremely slowly and they die on way to the hospital. You are criminally liable b/c you take on the duty to help by picking up the victim and now your duty is to act as a reasonable person would in providing help to this person – AKA driving at a normal speed to the hospital
(b) Commonwealth v. Welansky: Club owner should have taken necessary precautions to make sure his establishment wouldn’t trap everyone in during a fire. He could be liable for an OMISSION because he failed to do so and people died
(5) D was the creation / source of the peril

(a) If D’s conduct created the perilous situation or risk of harm for the victim, then D has a duty to provide reasonable assistance to the victim

(b) Stephenson v. State: D kidnapped and raped a woman – the woman then poisoned herself in D’s “care.” D did not take her to the hospital after finding out. D placed the victim in a perilous situation and didn’t provide her with reasonable care in a reasonable amount of time
3) MENS REA

a) Rule: Mental state necessary to commit a criminal act, which includes any of the following: general intent, specific intent, strict liability, and malice
b) General Intent (GI)
i) Rule: D possessed a single mental state at the time he perpetrated the actus reus of the crime. Acting with intent to commit the act (not necessary they intended the result)
(1) Easier to convict a person of a GI crime rather than SI crime because you only need to prove one intent and because GI has  less defenses available 

(a) Ex: A commits an assault on B, requires he only intended to commit the physical act
ii) GI Crimes: Rape, battery, false imprisonment/kidnapping, extortion, voluntary/involuntary manslaughter, and assault in jdxs that define it as “threat of bodily injury” 
(1) Battery is a general intent crime – and unreasonable mistake of fact is not a defense

iii) Defenses

(1) Reasonable mistake of fact

(a) A person reasonably commits a battery against another, under the circumstances, because he thought he was being attacked

(b) Unreasonable mistake of fact is NOT a Defense

(2) Involuntary Intoxication

(a) When the intoxicant was not knowingly and voluntarily ingested, or at least the effects of the intoxicant were not reasonably known to the defendant

(b) Voluntary intoxication is NOT a Defense
(c) People v. Hood D claims voluntary intoxication defense. When Police attempted to arrest him, D grabbed the officer’s gun and shot him once in each leg. D says that the trial court gave conflicting instructions on the effect of intoxication and they did not understand that sufficient intoxication could be used as a defense to the crime because assault can be classified either as general or specific intent crime.

(i) Holding: Court decided assault was a GI crime, so voluntary intoxication is not a defense.
(ii) **assault used to be categorized as general intent but the definition changed to qualify it as a SI crime. ½ of jurisdictions including CA now define it as an attempted battery which makes it specific. 
(3) Unconsciousness

(a) Complete Defense to all crimes: If someone is found to be unconscious, that means they could NOT have the capacity to form the intent to commit a crime
(b) Unconsciousness – doesn’t need to be a coma, it’s when one physically acts in fact but is not, at the time, conscious of acting. 

(4) Insanity
(5) Self-Defense
c) Specific Intent

i) RULE:  Requires the individual to have the desire to commit the act, as well as an intent to achieve a specific result. Double Mens Rea
(1) Two thoughts going on in the persons mind at same time – Double Mens Rea. Dual intents must be found for specific intent crime convictions. The law determines whether crime is specific or general intent, not the crime itself - depends on the syntax of the statute.
ii) SI Crimes

(1) Assault = act + commission of battery, battery is unwanted touching (SI when jdx define assault as “attempted battery” ((II) Battery = is an unlawful application of force to the person of another resulting in either bodily injury or an offensive touching.) 
(a) 2nd definition is general intent crime: “the act of inducing fear in someone by virtue of an action”​​​​ California Ruling)
(2) Attempt = acts taken + commission of target crime

(3) Burglary = breaking & entering + felony or theft – can be mitigated down to trespassing 
(4) Conspiracy = conspire + target crime

(5) Embezzlement = actual conversion + personal use

(6) False Pretense = intent to take + defraud

(7) Larceny = taking and carrying away + permanently deprive

(8) Murder (1st Degree) = treat like specific intent even though Malice

(9) Robbery = larceny + assault
(a) Assault merges into robbery – assault is an element of robbery

(b) Battery does not merge into robbery
(10)  Solicitation = asking + intent to conspire (“attempted conspiracy”)
(11) Receiving Stolen Property

(12) Forgery

iii) Defenses (Besides Unconsciousness + Reasonable Mistake of Fact)
(1) Exam tip: When you have a partial mitigating defense to a SI crime, you will be allowed to use it as a complete defense against that specific intent crime, but you will be held responsible for the lesser included general intent crime that you committed 
(a) (i.e. burglary decreased to trespassing), 1st degree to 2nd degree murder, and murder to manslaughter (depending on level of Diminished Capacity or Honest/Unreasonable Mistake of Fact) 
(2) Diminished Capacity (partial mitigating defense)

(a) Voluntary Intoxication: voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating, without duress.  The person need not have intended to become intoxicated.  
(i) Partial Mitigating Defense - It acts only as partial defense b/c your intoxication is progressive, which delineates your reckless behavior to continue to get drunk.
(ii) It is offered as a defense to establish that D was so intoxicated as to lack the ability to form the requisite intent.
(b) State v. Stasio D found guilty of assault with intent to rob (an SI crime). Court held that even though they don’t accept voluntary intoxication as a defense under normal circumstances, they will allow him to argue it b/c he claimed that he didn’t even remember committing the act (actus reus).  It may be that he never committed it, not just b/c he was so drunk that he couldn’t remember it.  
(i) Thus, it’s more of an argument against the act than the intent to commit the act. Used Mens Rea D to contend Actus Reus 
(c) Mental Illness (Not insanity): (neurosis, obsessive compulsiveness, or dependent personality)
(i) People v. Wolff 1st degree murder is not a specific intent crime, it’s a malice crime, but it is so analogous b/c all the rules for SI crimes apply to 1st degree murder that we treat it as though it is. Here, D was guilty of Murder 1 – but court ruled he had mental illness diminished his capacity to fully deliberate and appreciate the consequences of his actions.
(d) NO DIMINISHED CAPACITY DEFENSE IN CA 

(i) CA does NOT accept voluntary intoxication as a defense if you claim that the only reason you are not guilty is b/c you lacked intent, and that the only reason you lack intent is b/c you were intoxicated.
(3) Honest/Unreasonable Mistake of Fact (partial mitigating defense)
(a) When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have.  D will only be punished for the lesser included general intent crime of the specific intent crime.
(4) Reasonable mistake of fact

(5) Insanity
(6) Self-Defense
d) Strict Liability

i) Rule: D’s state of mind (intent) is irrelevant. The act itself is enough to be guilty – don’t need to show intent
(1) Regina v. Prince: Statutory rape is a strict liability crime, so it does not matter that D had a reasonable and honest belief that the girl was over 18
(2) Accomplice liability and strict liability: If a person helped the D arrange a date with the minor, that person could only be charged with being an accomplice to statutory rape if he knew the girls was underage

ii) Defenses

(1) Unconsciousness (including involuntary intoxication) (complete defense)
(2) Every state: Reasonable mistake of fact is NOT a defense – even if meet at bar, can’t claim you thought she was over age. 
(3) CA: Reasonable mistake of facts IS a defense for statutory rape as long as the girl is 14 old or above. CA simply does not treat the crime as a strict liability crime. If the girl is under 14, it is a child molestation case which is then a strict liability crime
(4) Insanity
(5) Duress
(6) Self-Defense
e) Malice

i) Rule: Where a person recklessly disregards an obvious or high risk that a particular harmful result will occur. Malice only applies to murder and arson, and is not SI or GI crime 
(1) 4 types: (1) Intent to kill, (2) Intent to commit serious bodily injury or harm, (3) Felony murder, and (4) Malignant/depraved heart (gross recklessness/negligence
(2) WRITE THIS TO START FOR MENS REA FOR MURDER: Murder is the unlawful killing of another human being with malice aforethought. This consists of the actus reus of an unlawful killing and the mens rea of malice aforethought. 
(3) Here, malice aforethought can either be expressed or implied and there are four scenarios where malice aforethought is present at common law; (1) intent to kill, (2) intent to inflict great bodily injury, (3) a depraved heart or a reckless murder, (4) intent to commit a felony/felony murder. At common law all murders are second degree unless the prosecution is able to prove any of the following which brings the murder up to the first degree, (1) premeditated and deliberate killing, or (2) a killing that occurs during the commission of a specifically enumerated felony; Burglary, Arson, Robbery, Rape, Kidnapping.
(4) See Murder Elements Below
ii) Defenses
(1) Often treated as “general intent” crimes, but sometimes apply “specific intent” defense rules. Determined by facts for whether or not to apply diminished capacity
(2) Reasonable Mistake of Fact: Unreasonable Mistake of fact only available under Imperfect Self-Defense (battered spouse/child defense)
(3) Insanity
(4) Self-Defense
(5) Unconsciousness – Defense to all crimes if determined that the only crime committed was at the time the person was unconscious 
(a) People v. Decina: Epileptic man suffers a seizure while driving and kill children. Tried to claim unconsciousness at time of attack, b/c epilepsy was involuntary
(i) HOWEVER reckless behavior doesn’t have to be at the moment the injury took place.  Actus reus here was him getting in the car. Mens Rea is getting in the car recklessly b/c he should have known it was dangerous when he has epilepsy. D found criminally negligent. 

(ii) Negligence and reckless behavior (while conscious) can replace the requisite intent for committing a crime - it need not be the moment the crime took place. 
(iii) Law can look backward for when the reckless intent happens

(b) People v. Newton: Facts: Defendant appeals judgment for voluntary manslaughter. D shot and killed a police officer after he was shot in the stomach. D said that he was in a state of shock and was unconscious during the shooting because he had just been shot
(i) Holding: Court said that the instruction on unconsciousness should have been given and he was entitled to the defense—it wasn’t unreasonable given the circumstances for him to be legally unconscious from shock
(6) Voluntary Intoxication (Partial Defense)
(a) Majority of court say this is a defense that will negate the premeditation and deliberation element of 1st degree murder to be reduced to 2nd degree charge
(b) There is a split among jurisdictions, but majority view is that intoxication is NOT a defense nor mitigation to malignant heart/depraved indifference/reckless or negligent homicide 

(i) People v. Register dissent and minority jurisdiction: The law does not say there will be any exception to the requirement that D must have subjective awareness to a high degree of risk that they are taking. Dissent argued the majority ignored the fact that Register did nothing that the law didn’t say he had a right to do. 

f) Transferred Intent 

i) Rule 1:  When a person’s requisite intent to commit one crime is transferred to his committing the SAME crime but on another person, during the commission of the intended crime.  Transferred intent can only occur if the two crimes occur at about the same time.  (Ex: A tries to shoot B, but strikes C instead; A’s intent to harm B will be transferred to the attack on C)
(1) Rule 2: Transfer intent DOES apply to attempt crimes (Ex: D has intent to burglarize A’s apartment, but mistakenly goes to B’s apartment next door and tried to jimmy open the lock before hearing the cops and fleeing, then D will be charged with attempted burglary of B).
(2) Attempted murder – A tries to shoot B and misses and kills C so A is liable for transferred intent to kill C and attempt to kill B

(3) When this sort of transferred intent crime takes place, there will always be two separate crimes available for prosecution and conviction. For example, in the case of D charged w/murder based on transferred intent, prosecution may obtain conviction of both:
(a) Murder of person actually killed, as well as

(b) Attempted murder of person originally fired upon but missed
ii) Rule 3: Criminal Intent CANNOT be transferred b/w DIFFERENT crimes. Ex. Burglary > Arson
(1) Regina v. Faulkner: D attempted to steal rum off a ship and inadvertently ended lit the whole ship on fire. D could not be charged with arson b/c D only had criminal intent to commit burglary and men’s rea could not be transferred from burglary to arson. 
iii) Rule 3 Exception: Transferred Intent applies to different crimes when death is a consequence of another crime (Felony Murder)
(1) ONLY  TIME when transferred intent will apply to different crimes – 
(a) transferred intent allows that the intent you had to commit a felony when a killing occurred constitute one of the malice aforethought states of mind for murder.
(2) Felony Murder cannot be used to transfer intent from a felony to attempted felony murder (See People v. Kessler)
4) Causation
a) Cause in Fact

i) Rule: D’s criminal conduct was a cause of harm to the victim. “But-for” the acts of the accused, the injuries would not have occurred when and where they did. D’s conduct NEED NOT BE the sole cause of the V harm, only need to establish that conduct was a link in the chain of causation.
(1) Burrage v. United States: D not liable for victim’s overdose death b/c court failed to establish the heroin D provided Victim was the “but-for” or “results-from” causation after med expert testified Victim may have died even w/o the heroin)
(a) If can’t show that the drug D sold actually played a part in causing victim’s death – then he is not a cause in fact of that death and thus can’t go to next step of proximate cause either.
(2) Scalia Hypo from Burrage: If the actions of both X and Y are declared as the cause of death – both X and Y are liable
b) Proximate cause 
i) Note: Pretend D was cause of death in order to do the homicide (i.e., if murder 1, 2, VM, or IVM analysis) and then use proximate cause almost like a defense.
ii) Rule: To have a proximate cause (a legal claim), you first to prove cause in fact
iii) Yes Proximate Cause

(1) If D is DIRECT and FINAL cause of the harm (example: shooting someone) OR

(2) D is the initial cause in fact and there is a foreseeable intervening event that was the actual final and direct cause of the injury

(a) D is liable if cause in fact and then the intervening and superseding event was foreseeable
(b) Ex: An ambulance’s failure to help out a bleeding victim is not an intervening act – it’s the absence of an act. If the victim died as a result of the injury (loss of blood) inflicted on him by the shooter, then the paramedic’s failure to treat does not matter, therefore the shooter becomes the proximate cause of death
(i) b/c bleeding out is such a foreseeable event and you can’t legally assume anyone will come to their aid. But there is an argument that such reckless conduct by ambulance but for most part it wouldn’t cut off the D’s liability

(c) Note: Accelerating the inevitable (arguing he was going to die anyway in a few seconds/minutes) is not a defense b/c all murder does is accelerate the inevitable 

iv) No Proximate Cause

(1) There is cause in fact BUT the superseding and intervening act that was the direct and final cause of harm was NOT FORESEEABLE
v) Cases

(1) Commonwealth v. Atencio: Friend play Russian roulette and 1 dies. Ds were found to be the proximate cause.  First, they were the cause-in-fact since but for their participation, the victim would not have played.  Next, the intervening act (victim shooting himself) was considered to be reasonably foreseeable, therefore their liability was not cut off, making them the proximate cause and guilty of involuntary manslaughter.
(a) D had no intention to kill and didn’t even pull the trigger, but the game involves conduct of such a high degree in which substantial harm will result to INVM
(i) D had a duty to not encourage – the encouragement to play the game led to the victim’s death. Encouraging someone to play Russian Roulette and victim shoots himself, his death is a foreseeable intervening act b/c of the encouragement
(b) Exam tip: Encouragement to participate in a dangerous activity is sufficient to create causation

(i) The amount of dangerous involved in the activity is also important.

(2) People v. Kevorkian: D, doctor who assisted people in suicides, was found to be the cause-in-fact b/c but for his help and his suicide machines the terminally ill patients who request to die would not have died.  Also, D was found to be the proximate cause b/c, although he was not the direct and final cause (the 2 patients were technically the final acts of the suicide), it was reasonably foreseeable that the patients would use the machines and commit suicide (intervening act).

(3) Stephenson v. State: D, kidnapped and brutalized a women in an attempted rape. She poisoned herself as a result.  D was the cause-in-fact b/c but for his kidnapping and torturing of the victim, she would not have committed suicide.  Although he was not the direct and final cause of death, he was still the proximate cause b/c the intervening act (her taking the poison) was reasonably foreseeable given the circumstances, thus not a superseding act, because D’s dangerous actions and reckless disregard for the victim’s safety rendered her in a position where it was reasonably foreseeable that she would attempt to kill herself.  
(a) He was engaging in conduct for which the suicide of the victim was reasonably foreseeable
MURDER
5) Intent to Kill Murder: 1st Degree v. 2nd Degree vs. Voluntary Manslaughter

a) 1st Degree Intent to Kill – Premeditated and Deliberate

i) If easy – throw in causation and dispose of it

(1) Darlene's apparently voluntary -- un coerced, conscious and non-reflexive act of shooting multiple shots at Chris satisfies the act requirement. Causation is also straightforward. But for these shots Chris would not have died and death was caused directly by the shots -- indeed in exactly the way that Darlene had the purpose or was reckless as to. The big issues are mens rea and self-defense. 

ii) Rule: When the killing was premeditated and deliberate. Premeditated means that you thought about the killing in advance and planned it out (ex. Lying in wait), even for a short period of time.  Deliberate means that you were cool-headed and in a rational state of mind during the killing (vs. in the heat of passion during the killing), and you weighed the consequences.  
(1) This is a subjective question b/c it looks at D, not a reasonable person.
(2) Premeditation and deliberation distinguishes between 1st degree murders and 2nd degree murders.
(a) Premeditation and Deliberation CANNOT be instantaneous – EXCEPT IN CA
(b) Prof saying CA court were lenient to definition of premeditation and so in substance held in a number of cases that the amount of time could be them reloading and firing again - so could be very quick
(i) In such jdx - Caruso premeditated stabbing of dr after he chocked him
(ii) Prof unclear if that will continue - some very brief period of time can satisfy for CA and has for a while but prof not sure CA thinks like that anymore
(3) In CA: all murder committed with destructive/explosive device, weapon of mass destruction, poison, lying in wait or torture are considered Premeditated and Deliberate and therefore 1st Degree Murder
iii) Defenses for Mitigation: (Similar to Specific Intent Crimes)
(1) Diminished Capacity Voluntary Intoxication – mitigates to 2nd degree or VM depending on different degree of how judge instructs and how the jury decides
(a) (Voluntary Intoxication) generally a defense to premeditation
(i) Scale depending on level of intoxication. Need some level of DC to go from 1st to second, but need an even higher degree of DC b/c of intoxication or mental illness to go from 2nd to VM. The degree of DC is a question for the jury.

(2) Diminished Capacity Mental Illness - mitigates to 2nd degree or VM depending on different degree of how judge instructs and how the jury decides

(a) Wolff Standard: Mitigation from 1st to 2nd degree murder: If you are unable to maturely reflect as a result of some diminished capacity (age, mental capacity, intoxication, blow to the head), then you can NOT be found guilty of a specific intent crime OR of 1st degree murder.
(i) Maturely reflect is not simply b/c of young age. Can be 45 and have a court deem them not able to maturely reflect. It simply means that according to a court someone simply doesn’t have the ability to truly reflect the way we think the law should demand for premeditation or deliberation.
(b) No Wolff standard of diminished capacity in CA – they but do allow insanity

(i) CA Definition of insanity: Do you know the difference b/w right and wrong at the time the crime was committed – if you don’t, it needs to be b/c of a defect of the mind or a mental disease
(c) People v. Wolff: D, 15-year old boy, killed his mother with an axe to get her out of the way so he could use the family home to rape women. Although it was premeditated and deliberate since he chased her around the house and beat her to death, D had a real mental problem short of insanity. Court says b/c of his mental disability he doesn’t even have the mental capacity to amount to premeditation and deliberation the way the law demands. D simply lacked the capacity to truly have a cool and deliberate planned murder the way the Courts says the law wants to reach that high level of premeditation and deliberation The Caruso standard did NOT apply here b/c his subjective belief was not due to any provocation.  
(i) Holding: Court held that D himself subjectively did NOT, at the moment that he killed, possessed the ability to maturely reflect to a degree sufficient to qualify for a murder of premeditation and deliberation b/c he was immature due to his age (15) and had some mental disability. D was allowed to mitigate from 1st degree to 2nd degree murder.
(d) Even if not legally insane, might be able to show that there is a mental illness that diminishes your capacity so great (more than Wolff standard) that it’s mitigated down to manslaughter. Wolff was decided at a time when DC wasn’t expanded enough to the point where he was so diminished that it was VM – that’s why it was only reduced from 1st degree to 2nd degree. As the years progress, more common for drunk people / people with mental illness to mitigate it all the way down to VM and the net result was VM punishment went up so then CA got rid of DC

(e) Diminished capacity is purely a matter of degree for how far you can mitigate it (from 1 to 2 or 2 to VM)

(i) Need certain degree of DC to go from 1 to 2, you need an even higher degree of DC to go from 2 to VM, and the greatest degree of incapacity would be insanity / unconsciousness that you have a complete defense

(ii) The worse the mental problem the better defense D has 
(3) Insanity
(4) Self-Defense
(5) Imperfect Self Defense – mitigates to VM
(6) Reasonable provocation – mitigates to voluntary manslaughter
(7) Unreasonable provocation – Caruso Standard – mitigates to 2nd degree 
(a) Caruso Standard (Applies in CA): Mitigates from 1st to 2nd degree murder when someone has a subjective and honest provocation, but where that provocation would NOT provoke a reasonable person (aka not enough to mitigate down to VM). Look to see if D was honestly provoked, but NOT reasonably provoked.
(i) Would a reasonable person have been provoked  (for VM this must be yes)

(ii) Was D in fact provoked 

(iii) Would a reasonable person have cooled by the time D acted? (for VM this must be no)

(iv) Had D not yet cooled off? (Was he still in a heat of passion): How soon after the provocation did D respond? Did D leave the scene and come back? Or was it soon thereafter that D attacked?
(8) People v. Caruso:  D’s six year old son was ill and he called the doctor. Dr. came and gave him a prescription and said he would be back in the morning. The child died and D believed that the death was a result of the doctor wrongly administering the medication (subjectively thought the dosage was too high), a commission, and then failing to come back when called, an omission for failing to show up to treat the child when he was supposed to. When the Dr. finally did return D was provoked by his subjective belief that the Dr. killed his son and that the Dr. allegedly laughed when told the child died. D first strangled the Dr. and then grabbed a knife from the closet and slit his throat. 

(a) Holding: There was not sufficient premeditation and deliberation to be 1st degree murder and was not felony-murder, but there was not enough to take away the malice because he did intend to kill. No deliberation b/c he wasn't cool headed- rather he was in a frantic state - he was irrationally and unreasonably provoked into this heat of passion. It was an instantaneous killing. Therefore, honest but unreasonable mistake of fact mitigates to 2nd degree murder. He was subjectively thrown into a heat of passion so was not cool-headed enough for 1st degree, but it was not objectively reasonable to be in that heat of passion so not manslaughter.
(b) Caruso says he believed Dr laughed and jury has right to hear this b/c if all the circumstances Caruso he believed happened then maybe could prove provocation

(i) Would a reasonable person have been provoked – No (for VM this must be yes)

1. Caruso’s interpretation of the facts was not reasonable. Court says it’s a jury question to decide – here the court believed Caruso’s testimony of events that he was in the heat of passion and it wasn’t premeditated or deliberate

(ii) Was D in fact provoked – Yes – that’s why his testimony about Dr. laughing was allowed b/c trying to show D was provoked. Caruso was in a subjective heat of passion 

(iii) Would a reasonable person have cooled by the time D acted? Yes (for VM this must be no)

(iv) Had D not yet cooled off? (Was he still in a heat of passion) - Yes
(9) Euthanasia/“mercy killing” is NOT a defense nor mitigating factor to premeditated murder and malice aforethought does not require ill-will or improper feelings

(a) Gilbert v. State: D was convicted of 1st degree murder for killing his wife.  In an attempt to stop her suffering (mercy killing) due to Alzheimer’s (but she wasn’t terminal), D shot her from behind.  However, D mistakenly assumed that she was still alive, so he went back to the store and bought more rounds and came back shot her again.  Court held that D was guilty of 1st degree murder b/c it was an intentional killing that was premeditated (he had time to think about it) and deliberate (no evidence of heat of passion). No mitigating factors

(i) Firing the second shot really proves premeditation and deliberation

(ii) Just b/c D believed he killed his wife for “the right reason” is not a form of defense to mitigate Murder 1 to murder 2

(10) Suicide Pact: Rule: If a suicide pact is truly voluntary, simultaneous, and without fraud, the survivor shall be convicted of aiding and abetting suicide and not murder. Every state (including CA) has a statute that makes aiding and abetting a suicide a crime
(a) Suicide pacts are suspect when 1 survives and they’re the 1 who handled the instrument

(i) In Re Joseph G: Minor and 16 y/o friend made a suicide pact to drive off a cliff together. D was the driver and survived but his friend died. Traditionally, a suicide-pact survivor was guilty of murder, because surviving presented a suspicion that the survivor entered the pact in bad faith, only trying to induce the other person to end his own life. However, in this case, those concerns do not apply – evidence of a sincere and voluntary pact b/w the minors. There were also no fraud concerns because of the manner of the attempted suicide. The potential for injury or death was the exact same for both boys, as they drove off the cliff in the same car, at the same time.
(b) Exam tip: you are guilty of a crime of aiding and abetting the suicide the minute you engage in that behavior and nothing you do after stops you

(i) If a reasonable person knowing the risk encourages someone and caused the person to kill themselves then no matter what they try to do and absolve themselves of that encouragement if it can be said the encouragement played a part in assisting the suicide.

b)  2nd Degree Intent to Kill

i) Rule: Any unlawful intentional killing that was NOT premeditated and deliberate (i.e. an instantaneous/spontaneous killing). A catchall category for intentional killings that have insufficient evidence of premeditation to be considered 1st degree murder and insufficient evidence of provocation to be excused as voluntary manslaughter.  If the jury finds that D knowingly (intentionally) killed another, by default D will be guilty of 2nd degree murder.
ii) Mitigating Defenses: to go down to Manslaughter
(1) Diminished Capacity (See discussion above about sliding scale depending on degree)

(a) Voluntary Intoxication

(b) Mental Illness 
(2) Reasonable provocation – mitigates to voluntary manslaughter
(a) Reasonable person would have also been provoked and also would not have cooled off by the time D acted

(b) If defendant originally premeditated and deliberated the intent to kill, but by the time he got to the scene he was actually provoked – make sure you explain that

(i) PROSEUCTION – WILL ARGUE KILLING B/C PREMEDITATED AND DELIBERATE INTENT TO KILL – then do P and D analysis

(ii) MEANWHILE, DARLENE WILL ARGUE SHE ORIGINALLY HAD THE MENS REA INTENT TO KILL, BUT BY THE TIME SHE GOT THERE – THE MENS REA INTENT TO KILL WAS BECAUSE OF A PROVOCATION – now do provocation or even a DC analysis if have one

(3) Imperfect Self Defense – mitigates to VM

(4) Mercy killing is NOT a mitigating circumstance
c) Intent to Kill murder mitigated to VM

i) Rule: Always the result of mitigating a homicide that would have otherwise been murder if not for some mitigating factor that reduces murder to Voluntary Manslaughter. D still had intent to kill or commit serious bodily injury/harm, but there is a mitigating factor (Imperfect Self-Defense, Provocation or Diminished Capacity) to eliminate malice down to VM
ii) Provocation: (Heat of Passion) Allowed in CA: D can only use provocation as a mitigation defense towards the person who created the provocation, not some third party. Must have ALL 4 of the following elements: 
(1) Victim’s behavior (not 3rd party) actually provoked the D into a heat of passion killing
(2) A reasonable person would have been provoked into a heat of passion by victim’s conduct
(a) Note: reasonable person is assumed to have self-control in most situations. A reasonable person wouldn’t have actually killed, but they would have been provoked to want to kill. Need a reasonable person to have been provoked
(i) Examples of heat of passion: being severely beaten, seeing your family member severely beaten or raped, and witnessing adultery. 

(ii) Not example of reasonable heat of passion: Watching someone steal your bike, slapping someone is not provocation – would need to be harder than that
(iii) Reasonable person would have been provoked but no self-defense claim b/c maybe initial aggressor surrendered or maybe the amount of force you respond with is not proportional and thus no SD claim either
(b) Holmes v. Dir. Of Public Prosecution: D was convicted of murdering his wife.  After hearing his wife confess to adultery, he suddenly lost control and strangled her to death. Court said verbal confession of adultery not enough for provocation to mitigate to VM, must have found them in the act of adultery.
(i) Verbal confession not enough to count as provocation to mitigate to VM- Need descriptive language. (See Berry) 
(c) People v. Berry: D’s wife continuously taunted D over 2 weeks that she was in love with another man, would seduce D sexually and then refuse him. Wife described her cheating in detail over time. Court says that the victim’s taunting and psychological games were provocation.  

(d) Words MAY be enough for provocation. Insulting language alone can NEVER qualify as reasonable provocation, language must be descriptive or dangerous to qualify – 

(i) Descriptive language alone may be enough for provocation – if descriptive enough where a reasonable person would say it is as if they watched the victim do the act

(ii) Dangerous language also counts b/c then it’s viewed as a threat of an attack and justified as self-defense. Example: “I am going to use this knife and kill you.”

(3) D had not yet personally cooled from passion

(4) Reasonable person would not yet have cooled off from passion at the time of act. A reasonable person could be provoked, but then there could be enough time where a reasonable person cooled off

(a) Cooling Off Period –No set amount of time – sliding scale Reasonable cooling off period is longer based on intensity of provocation. Must be proportional to the provocation. The worse the behavior of the victim, the longer the provocation goes on. The more horrific the victim’s act was, the longer the heat of passion might last

(b) People v. Harris— D went to a bar and bouncer severely beat D. D left bar and returned 30 minutes later and killed the bouncer. Court held charge is VM b/c D had not yet cooled since he was still bleeding and didn’t even remember shooting the victim since he was in such a heat of passion. D’s injuries were severe enough that a reasonable person would still have been in a heat of passion.
(i) D was appealing because he didn’t want the trial judge to have instructed on manslaughter because then based on his defense of provocation he would have been completely acquitted of murder. Court ruled that manslaughter instructions were valid because it is a judge’s duty to give proper instructions even when not requested.
(ii) D also had a complete defense of unconsciousness b/c he claimed he didn’t even remember shooting the victim b/c he was in such a heat of passion
(c) Berry: Provocation does not need to be one instance, can be over time (if enough strung together over time) 
(i) Berry: Heat of passion - you can have repeated small aggressions that add up to one reasonable provocation and since a reasonable person might have wanted to kill we give that some consideration as to their punishment
(ii) D wasn’t provoked 2 weeks earlier, but that he was slowly provoked over the course of time and the final and 1 act pushed him over the edge
6) Intent to cause serious bodily harm/injury: 
a) Only 2nd degree murder (or mitigated to VM), NOT 1st degree murder
i) Rule: Intends to inflict serious bodily harm on a victim; may not have consciously desired to cause death, but victim dies as a result of bodily harm. Ex: of serious bodily harm – shooting, stabbing, swinging a bat, breaking bones
(1) Ex: A stabs B in the arm, and B dies as a result of bleeding to death

(2) If a weapon used to cause serious bodily harm is deemed a deadly weapon – then intent to kill may be implied and intent does not matter

(a) a bat to the knee won’t count under this exception even though a bat may be considered deadly if used a certain way.
(3) If Victim has particular medical condition that makes them more vulnerable to serious injury – then only Malice if D was aware of the condition.
(a) Example: If D punches a hemophiliac and D’s punch causes victim to die of internal bleeding. Malice if D knew victim was hemophiliac. No malice if D was unaware
(4) HYPO:  Assume A slaps B upside the head b/c of an insult.  He intended only to embarrass him and insult his integrity.  However, B ends up being the “egg-shell-thin-skulled-P” where his head was crushed causing his death.  Is A guilty of murder?

(a) No, b/c he did NOT intend to inflict serious bodily harm since he didn’t know that B had a thin skull.  He just intended to embarrass him. However, he will be guilty of involuntary manslaughter.
ii) Mitigating Factors: Can be mitigated to VM if malice is eliminated

(1) Imperfect Self-Defense

(2) Provocation

(3) Diminished Capacity

iii) Complete Defense

(1) Insanity
(2) Self-Defense
7) Malignant Heart/Depraved Indifference/Wanton and Recklessness 

a) Only 2nd degree murder (or mitigated to IVM Criminal Negligence), NOT 1st degree murder
i) Rule: Wanton and reckless disregard for human life and safety.  One acts grossly reckless when they are aware their conduct is SUBSTANTIALLY LIKELY to cause death or great bodily harm, but they consciously disregard that risk and act anyway.
(1) Elements: [1] The conduct of D exposed a high degree of risk to human life and safety, [2] No/little social value of the conduct, [3] D intentionally engaged in the reckless conduct, and [4] D must subjectively have been aware that his intentional conduct had a high degree of risk to human life and safety.

(a) Subjective standard that requires that the actor personally realize the risk and personally disregard it.  (Ex. Driving 100 mph down city streets and kills)
(i) Some jurisdictions give different labels to this (i.e. recklessness).
(ii) Gross recklessness/negligence does NOT apply outside of homicide
(2) Note: When the recklessness degree is so great a jury might even conclude there was intent to kill. Ex: Putting a bomb on a plane - A jury will conclude that there was an intent to kill b/c it’s certain that death will result. 

(a) Sometimes prosecution doesn’t like to make every argument available and might only give instructions about 2nd degree reckless and nothing about intent to kill b/c they don’t want to confuse the jury too much where they don’t convict on anything

(b) Ex; if you drive up on the sidewalk would probably give intent to kill instructions too. Depends on how fast you were going and whether or not people could jump out of the way when you did it. Must be a very high standard of likelihood to kill
(3) Exam tip: the higher the percentage of the risk of harm that D exposes others to, the more likely that a jury will find D guilty of 2nd degree murder because malice is present instead of manslaughter 
(4) Commonwealth v. Malone: D convicted of 2nd degree murder for killing another boy while playing “Russian Poker.”  D put bullet in gun and then held gun up to the victim’s side. D pulled the trigger 3 times - the third shot killed the victim.  Court held that even though D honestly believed that the gun would not go off, his conduct (playing Russian Poker) exposed such a high risk of serious injury that he was considered grossly reckless. 

(a) D’s conduct was so grossly negligent and it was enough that he knew the conduct included a high risk of death – even though he didn’t intend to kill

(i) D is guilty not because he intended to kill, but because he intended to engage in the reckless act that ended up guilty and b/c he was subjectively aware of the high risk of danger he was creating

(b) NO intervening act - D was the one who pointed the gun at the victim’s side and pulled the trigger 3 times making him the final and direct cause (proximate cause).  High chance of death.
ii) Rule: The degree of risk that you expose to human life and safety – the higher the percentage of the risk of harm that D exposes others to, the more likely that a jury will find D guilty of 2nd degree murder instead of manslaughter
(1) See Pears v. State below 
(2) Gibson v. State: D was convicted of murder for the killing of a police officer.  While arrested and placed in the backseat of a police car driving down the highway, the car collided with another car causing the death of the police officer who was driving.  There were 4 different scenarios of what actually happened: On exam, would have to go through all 4 theories of accepted facts and what the legal outcome would be if using Gibson v. state in analysis
(a) D did not do anything.

(i) Here, D is not guilty.

(b) D acted in the throes of heroin withdrawals – giving him a physical convulsion making him lunge forward and unintentionally grab the steering wheel and cause the accident.

(i) Jury must find Defendant is either criminally/grossly negligent and unconscious. It could be argued that Defendant voluntarily took the drugs ( The more likely that D was going through withdrawals, the more likely that he will be criminally liable of manslaughter, and not 2nd degree murder.

(ii) However, it can be argued that although D didn’t voluntarily get in the car, he did voluntarily take the drugs and thus should be criminally liable despite that he may have been unconsciousness - by using the drugs, it is reasonably foreseeable that he may endanger others. 

(c) D wanted to escape by crashing the car.

(i) Here, he could be held liable of felony murder or even gross recklessness.  He’s more culpable b/c he’s trying to achieve something – he had an intention to crash – thus he had a depraved heart.

(ii) However, a jury could also find him liable for just criminal negligence b/c he just wanted to escape, he did not intend kill or even commit serious bodily injury.

(d) D wanted to commit suicide, so he tried to crash.

(i) Here, D could likely be held guilty of either 2nd degree murder (acting grossly reckless). This was a jdx that didn’t allow voluntary intoxication to mitigate 2nd degree reckless murder down to involuntary manslaughter. 

(ii) He actually had the intent to kill (trying to kill himself).  He wants to crash the car SO badly that someone will die (even though its himself).  However, in the one above, he didn’t have intent to kill (he just wanted to crash just badly enough to allow him to escape).
(iii) If trying to kill yourself and in a car – trying to crash a car – if your intent is to kill yourself then you have to believe the crash is enough to kill you, then it’s clearly enough to kill someone else in the car and therefore it becomes more like putting a bomb on an airplane b/c you want to kill 1 person – reasonably foreseeable and clear it’ll kill other people. 

(3) Court finds sufficient evidence to conclude guilty of gross recklessness (2nd degree), did not find his mental state diminished enough to mitigate away subjective awareness of what he was doing

(a) In the Gibson case, is the jury more likely to find D guilty of 2nd degree murder if they believed that D was trying to commit suicide OR if they believed that D was just trying to escape?

(i) It’s more likely that the jury will find him guilty of 2nd degree murder under the suicide scenario b/c there he is actually trying to cause a fatal accident where someone dies, regardless if that someone is himself.  Whereas in the escape scenario, he is not intending to kill anyone, he just wants to escape.

(ii) However, you can only transfer the intent to commit a CRIME, and if suicide is not a crime, then his intent to kill himself that may end up killing someone else will NOT be transferred to the other death.
iii) Drunk Driving as 2nd Degree Murder Rule: Normally the standard crime for drunk driving is involuntary manslaughter but sometimes when drinking reaches such a level or is in such situation where it becomes the kind of grossly reckless behavior that will be deemed sufficient for murder. 
(1) Rule: 2 reasons that escalate drunk driving from manslaughter to 2nd degree murder: 
(a) Repeated drunk driving offenses: 

(b) They know they’re drunk and should be more careful (i.e. have been put on notice)
(2) Pears v. State: D was convicted of 2nd degree murder for killing two people in an accident while driving drunk even though he had never previously been convicted of drunk or reckless driving. D was drunk and warned by police not to drive but did so anyway and killed someone
(a) 2nd Degree Murder b/c there was malice - objective and subjective awareness - D was engaging in conduct that had a high degree of risk to human safety

(b) Objective Awareness: getting drunk and getting behind the wheel is dangerous and speeding through traffic lights is dangerous (but this alone is only IVM)

(c) Subjective Awareness: D put on notice by cops he was too drunk, but decided to drive and speed through lights anyway
(3) Ex: of Reckless acts to move you from IVM to 2nd Degree Murder

(a) Driving through a bunch of red lights – but you need some subjective knowledge that the prosecution can prove that D knew he was creating a great risk to human life/safety but consciously ignored it 

(b) Just have to prove they had malice: D actually knew (subjective awareness) they were creating a high degree of risk to human safety and yet did it anyway. 

(i) Don’t have to prove D thought he would injure anyone – just that D knew he was taking a real risk 

iv) Mitigating Factors: 2nd Murder: 

(1) Majority Rule: Voluntary Intoxication does not mitigate Reckless Murder
(a) People v. Register:– D brought gun to bar and got drunk.  After his friend got into an argument with someone, D shoots and kills 2 people. Charged with Murder 2 Malignant heart – no premeditation and deliberation.
(b) Holding: Although this jdx said intoxication mitigates intent to kill murders and intent to commit bodily injury – intoxication does not mitigate reckless murder;  

(c) Court finds that the act of drinking excessively is itself reckless, should not take away but add to culpability. 

(i) Majority jdx (more than ½ states): says can’t argue you are not guilty of reckless murder b/c you were so drunk you didn’t (subjectively) realize you were creating a danger to human life or safety. If you are voluntarily drunk, then you are engaging in reckless conduct b/c you have no idea what you might do when you get drunk 

(ii) Dissent and minority jurisdiction: The law does not say there will be any exception to the requirement that D must have subjective awareness to a high degree of risk that they are taking. Dissent argued the majority ignored the fact that Register did nothing that the law didn’t say he had a right to do. 

(iii) Dissent (Minority): A person who acts without an awareness of the risks involved, due to intoxication or otherwise, will be punished for manslaughter, while a person who acts in a way in which he knows is substantially certain to cause death, although intending to kill, will be treated the same as a person who intentionally kills. 
(d) Policy reason for punishment: It doesn’t matter if you don’t perceive reality of risk because you’re drunk. There is no social benefit for allowing this reckless behavior so the intent goes back to when he chose to get drunk.
(2) Need objective and subjective test = High degree of criminal negligence + subjective awareness that you are creating great risk to human safety.
(3) Objective: establish there is a high degree of risk (high degree of criminal negligence)

(a) The degree of risk that you expose to human life and safety – the higher the percentage of the risk of harm that D exposes others to, the more likely that a jury will find D guilty of 2nd degree murder instead of manslaughter.
(b) A high degree of risk will NEVER be 1st degree murder b/c that crime requires premeditation and deliberation, which the other forms of homicide do not.
(4) Subjective: D must have known of risk. (look to the circumstances - jury could conclude that a D actually didn’t know there was risk involved,  if so then go to involuntary manslaughter)

(a) D need NOT INTEND to kill or seriously injure the victim. It is enough that he KNEW his conduct involved an unacceptably high risk of death and did it anyway.

(b) If you can establish Objective awareness, but NOT subjective then Manslaughter

(i) Dummy argument: Under this logic, you can claim that D understands that an average person would have realized he was creating a great degree of risk, but D didn’t subjectively know b/c he is dumb and although he shouldn’t have been dumb, the law doesn’t punish someone for being a dummy, they have to be an evil dummy (AKA be subjectively aware).

(ii) Another example: In Phillips case, D wasn’t charged with reckless murder b/c prosecution worried D actually believed he could help the child and thus his conduct could have been mitigated to IVM

(5) A certain percentage may be guilty of manslaughter, but not of 2nd degree murder.

(a) A 1 in 6 chance will probably be liable for manslaughter, (Atencio) but a 3 in 6 chance begins to get into 2nd degree murder (See Commonwealth v. Malone)
b) Criminal Negligence Involuntary Manslaughter

i) Criminal Negligence Rule: D’s conduct may have been so egregious and reckless to meet the first 2 prongs of Malignant/Depraved Heart implied malice, BUT D lacked the subjective awareness their conduct was so reckless and created a substantial and unjustified risk to others. A substitute for intent
(1) D’s conduct was reckless enough to cause the death of the Victim, but not so egregiously reckless to meet the standard of Malignant/Depraved Heart for 2nd Degree Murder. 

(a) Common examples of criminal negligence involuntary manslaughter

(i) When the D fell asleep at the wheel or 

(ii) By the D’s careless handling of a firearm

(b) Criminal negligence is when someone is not subjectively aware of the high likelihood of harm, but a reasonable person would have been. 
(i) HYPO:  While in a crowded room, D is showing off his new gun, and hands it to someone else where it falls on the floor and goes off and kills someone.  Gross reckless?

(ii) No, b/c though engaging in a dangerous activity, it was negligent, and D didn’t think it was dangerous.  Here, D was only criminally negligent.
(2) Acting with a social value means you have NO malignant heart.
(a) Ex: D shoots in a crowded room and kills someone, but he only meant to let people know someone in the room had a knife. Guilty of 2nd degree murder?
(i) No, b/c although the degree of risk to human life and safety was high, the reasoning behind the shooting was socially valuable – to protect others in the room from the guy with the knife.  This will prevent it from being murder, and instead make it involuntary manslaughter since he was criminally negligent
(b) Ex: Speeding on the freeway going 80 mph in the rain to get someone to the hospital and accidentally running over a pedestrian

(i) Probably can argue you’re committing an act to do something w/ great social value and thus it’s mitigated down to involuntary manslaughter 

(3) Williams v. State Parent’s negligence was failure to act. Judge concludes a reasonable person would have known to get their child medical care within the crucial 5 day period. Criminal negligence b/c the parents failed to act the way the law required and in a reasonable manner. Expert testimony showed the child’s medical condition was so bad that a reasonable person would have recognized it.

(a) Williams was a cause in fact argument not a proxime cause case
(4) Commonwealth v. Welansky: D was a club owner, and while he was in the hospital his employee accidentally started a fire. The decorations were flammable and the fire quickly spread and The exit doors were jammed b/c they opened in. 500 people died. Prosecution failed to establish the 4th requirement of malignant heart – D lacked subjective awareness b/c at the time there were no regulations for fire safety in clubs) however, jury found he subjectively should have known of the risk and that objectively a reasonable person would have known they were creating a danger. The negligence was still substantially higher than tortious negligence though and manslaughter doesn’t require subjective awareness. 
(a) Convicted of IVM even though not physically present →look back to find the actus reus, left club in unreasonably dangerous state. Commission (put up dangerous stuff) or Omission (failed to make safe).
(i) At the time – there were no regulation for fire safety in clubs – this case changed that 

(b) Dummy argument is not applicable under IVM under criminal negligence allows you to charge someone even if D didn’t subjective know his action was inherently dangerous – just need to prove a reasonable person would have understood that action was reckless conduct. 

8) Felony Murder

a) 1st Degree and 2nd Degree Felony Murder

i) Rule: Any (reasonably foreseeable) killing that occurs during the perpetration or attempt to perpetrate an inherently dangerous felonies to life (Majority jx), such as Burglary, Arson, Abduction (kidnapping) Robbery, Rape, mayhem (causing a permanent disfigurement). Mayhem/Rape are assault-based felony allowed under the FM rule b/c they were specifically passed by the legislature and they are not fill in the blank crimes. If it’s listed and is inherently dangerous – 1st degree murder. 
(1) IN CA: felony that is inherently dangerous also lists carjacking and train wrecking in addition to BAARR under penal code section 189

(2) Death must have been in furtherance of the felony (does it help you get to your goal of completing the underlying felony. If no – i.e., just a lightning strike – no FM)
(a) If during a robbery, out of nowhere one of your co-felons goes off and rapes and kills someone, probably not in furtherance of the felony of robbery

(3) Murder Listed inherently dangerous felonies = 1st degree murder

(4) Felony Murder cannot be used to transfer intent from a felony to attempted murder (See People v. Kessler) 

ii) 2nd Degree Felony Murder: California Rule: any murder that occurs during an inherently dangerous felony to life that is NOT listed under 1st degree felony murder. (not a crime made by legislature – judicially created crime) Ex: injecting someone with a dangerous drug (Levinson 2017 Exam: giving someone a drug that’s not approved by FDA would be inherently dangerous – “they pose a health hazard to public”)
(1) Inherently dangerous to life felony means there is a danger to life as stated by law every time that felony takes place (i.e. kidnapping). Trespassing, Larceny, and grand theft ARE NOT inherently dangerous to life

(2) People v. Phillips: D committed grand theft, making misrepresentations that he could cure the child to get the parents’ money, and the child eventually died having never received proper treatment.  

(a) D charged with FM2 not reckless murder b/c prosecution worried D might have actually believed he could help the child and then it would be mitigated to IVM. Prosecution wanted to get as long of a sentence as possible. Prosecution thought D was a real danger to people by spreading medical misinformation 

(3) Holding: D was charged with 2nd degree FM but not convicted b/c CA court followed the traditional majority view that requires a felony to be INHERENTLY DANGEROUS for felony-murder to apply and grand theft/fraud is not inherently dangerous.
(a) Policy Reason: Majority Rule and CA say you can’t argue a felony was inherently dangerous b/c there was a death – then FM would be easy to prove since you never have to show intent. Thus, CA and majority jdx create a Rule that only felonies inherently dangerous to life (outside of those listed under FM1) are applicable

(i) Note: trespassing is inherently dangerous to property, but not to life

(4) Jim Belushi Case – Injecting someone with an inherently dangerous substance (speed) is an inherently dangerous felony is NOT listed as a 1st degree FM.  Thus, D was found guilty of 2nd degree felony murder.
b) Defenses to Felony Murder:

i) When D has a defense to the underlying felony (Most common defense) 
(1) If D complete defense against the felony (i.e. honest and reasonable mistake of fact), then it prevents the felony murder doctrine from being applied

ii) If the death in perpetration of a felony was not foreseeable (Fails Proximate Cause Theory & causation element) 
(1) Ex: lightning strike during robbery NOT foreseeable – but heart attack is (think proximate cause)
iii) If the original felony ended before deaths occurred (Get to Mom’s Rule) 
(1) Once D reaches a “POINT OF SAFETY” (ex. slept at home after committing a burglary) the initial felony will be seen to have ended any future homicides CANNOT constitute felony murder based on the original felony.
(a) Felony starts when D begins preparations for the crime and does not end until they are in custody or have reached a position of “apparent safety.”
iv) Someone other than the co-felons committed the homicide (depends on which jurisdiction you’re in) 
(1) Redline jdx: not an agency so not responsible

(2) Washington jdx: D responsible if him or co-felon escalated the situation first and then that lead to 3rd party shooting and killing someone 

(3) When enough space and distance is placed between co-felons, one may NOT be responsible for the acts of the other co-felon (i.e. if a co-felon starts a gun battle and is killed 6 blocks away, the other co-felon is not responsible for the death).
(4) Redline Rule / Agency Theory: (Significant Minority JDX) Unless the bullet that killed the victim or the bystander was fired by the felon, then it’s not an agent who murdered. Even if the cop shoots a co-felon during the perpetration of a felony. Redline limits FM and applies to just those who are agents or if D uses a human shield. 

(a) D will NOT be liable for the death of a co-felon at the hands of a 3rd party such as police or armed store clerk under the theory that D is only responsible for their behavior and conduct and the behavior and conduct of their co-felons (agents), but not the independent actions of 3rd parties.
(i) D liable if he or co-felon kill someone OR if they use someone as a human shield b/c malice is implied b/c it’s so express

(b) Just b/c agency theory doesn't mean foreseeability is not at all at play. The cause of the death still has to be proximately caused by the agent. If death not caused by reasonably foreseeable act then can’t even apply FM under agency jdx 

(i) Ex: if robber is asymptomatic for COVID-19 and robs someone, then gives the cashier COVID-19 and they die – not reasonably foreseeable 
(c) Commonwealth v. Redline: D started shooting and then police returned fire and killed co-felon. D not liable for the death of co-felon shot by police during an attempted robbery; “death must be a consequence of the felony . . . and not merely a coincidence”; shooting of a felon in the course of a robbery by a police officer is a “justified homicide” how can a person be criminally responsible for lawful conduct of a police officer?) 

(i) Prof: Broad exception to FM b/c says no felon will ever be guilty of FM when a 3rd party kills anyone unless the person who did the shooting was the an agent/ working with the D the co-felon

(ii) Conduct causing death must have been in furtherance of the felony

(5) Washington Rule (Majority/CA): D is liable for the death of a co-felon or a 3rd party if D or the co-felon’s conduct led to an egregious escalation of the inherent danger of the crime with led to the victim’s death. A felon is guilty for ANY killing, including that of his co-felon, ONLY if he or his co-felon escalate the situation outside the normal act of committing the crime. Must act with reckless disregard 
(a) People v. Washington: D not liable for the death of co-felon who was shot by intended victim during robbery of gas station b/c D nor co-felon initiated the gun battle nor took any egregious steps to escalate the situation

(i) Only applies when there is an intervening act (killing committed by someone other than the felon) that kills anyone

(ii) Under Washington, if the robbers do nothing that escalate the situation and a 3rd party kills a 3rd party – neither D nor co-felon are liable
(b) If A and B go rob a store and B starts shooting and the police officer kills B, then the surviving party (A) is guilty for Felony Murder under Washington
(i) But if A and B rob a store and just hold up a gun and a police officer kills someone, neither are guilty under FM
(c) Rule: Creates a danger to human life or safety (i.e. initiating gun battle, using a victim as a human shield, and threat of death beyond the normal “stick ‘em up!”). Merely pointing a gun is NOT enough. 
(i) Uses the Proximate Cause Theory: Did the felon / co-felon set in motion the acts which resulted in the 3rd party’s death 
(ii) Problem with Washington: Over time CA expanded the definition of what constituted “recklessness / creating a dangerous outside of committing the normal felony” so much that it was so easy to convict under FM whenever anyone dies. 

(d) Broadens the scope of Redline and narrows it: 

(i) Broaden: allows D to be guilty even when the killing was committed by 3rd party if D or co-felon escalated the crime by creating a danger to human life or safety

(ii) Narrower: Unless there is something “more” by the felons, just b/c a death occurs during a felony will not allow for FM to always apply
(6) CA Statue Narrowing Washington Rule: D is only guilty for any killings that occur during the felony as long as he himself has done something beyond the normal commission of the felony that creates a danger to human life or safety. Not guilty if the co-felon escalated it
(a) Washington Rule started to expand and it was easy to convict for FM b/c court started expanding what counted as D creating a reckless environment. Washington Rule expanded so much that we were back to theory in place before Redline – any death taking place during felony would qualify as FM

(b) CA statute: If a co-felon engages in reckless behavior where someone dies – only that co-felon is liable. The D on trial must be the felon that engaged in reckless behavior, if it was the co-felon who engaged in reckless conduct then D is not liable unless D encouraged or added to the reckless behavior.

(i) Statue now even more restrictive – b/c reckless under Washington was by any defendant – but now Statue is that it must be that particular defendant did the reckless conduct

(ii) Ex: maybe in advance D said to co-felon to fire a gun near someone’s foot. If that started a gun battle and someone dies, D can be held liable under FM

(iii) HYPO: If co-felon kills a 3rd party, then D guilty of FM under Washington, but under new CA statute, it depends if D himself did something reckless like say “shoot him” or agree to shoot people beforehand
v) Underlying felony is an assault that results in a homicide (Violates the Merger Doctrine/Ireland Rule) 
(1) Ireland Rule: Felony murder can only be applied where the underlying felony is independent of the killing. Assault-based felonies do NOT apply to FM. Felonies that are inherently dangerous but where assault on a person is an element of the crime: VM, assault with a deadly weapon, assault with intent to commit great bodily injury, and attempted murder CANNOT BE FM. (No manslaughter converted to felony murder b/c crime for felony is the same crime as for the murder and then all voluntary manslaughters would then be raised to murder un FM)
(a) Rationale: purpose of FM is to use independent felonies, otherwise it would be illogical b/c it would eliminate all manslaughter and give the prosecution too much power to always file the case on a FM theory

(b) People v. Sara Chun: D was not the actual shooter that killed victim, but he shot out of car at another car but claims not to hit anyone. the court held that a drive by shooting is an assault-based crime (assault with a deadly weapon), so cannot be used for the basis of felony murder.
(i) Would have been 1st degree FM if he did the shooting, but b/c D wasn’t the 1 who killed anyone prosecution went to 2nd degree FM, but then it couldn’t b/c it’s an assault based crime and there is no statute describing 2nd degree felony murder to include a drive by shooting
(ii) If assault with a deadly weapon was under FM- then every assaultive crime could be charged easily with FM. Provocation that could mitigate murder to manslaughter would always stay murder under FM if assault felonies were allowed.

(c) Chapman Error: says must prosecution must prove beyond a reasonable doubt the error was harmless. 
(i) Chun given FM instruction, and CA is following a looser definition of harmless error and has allowed a lot of cases to have a conviction stand in spite of bad jury instruction error b/c CA labels them as harmless errors. 

(ii) Vast majority of jdx would have said retry the case b/c it was wrong to give a FM2 jury instruction.
(2) Burglary and Felony Murder Rule: Burglary is a fill in the blank crime and if the blank is filled in with Assault – then Ireland Rule applies and can’t use it b/c assault is the underlying crime is an exception to FM. If Fill in blank with non-assault crime – then can use FM 
(a) People v. Sears: Man convicted originally based on the theory that he was engaged in a burglary at the time he killed step-daughter and injured wife, entering with intention to commit assault. Burglary = breaking into a house with an intent to a _____. Fill in the blank felony. Here, the actual crime was breaking into a house with an intent to commit assault and assault-based felonies do not apply to FM. 
c) Involuntary Manslaughter Misdemeanor Manslaughter

i) Misdemeanor Manslaughter: a killing that occurs during the perpetration of an inherently dangerous misdemeanor is IVM under misdemeanor manslaughter theory. Ex: shooting off a firearm and accidentally killing someone OR a DUI accident that accidentally kills OR eggshell-thin-skull victim OR brandishing a weapon that accidentally goes off
(1) Most common Ex: Simple Assault – D hits person, they fall and hit their head and die
(2) Exam Tip: Transferred Intent is allowed here just like Felony Murder

(a) Like what criminal negligence is to reckless murder, misdemeanor manslaughter is to felony murder

(3) The criminal act committed was a misdemeanor but D would be convicted of a felony called IVM through the misdemeanor manslaughter theory

(4) Majority of jdx limit InVM to deaths that occurred during the perpetration of an “inherently dangerous” misdemeanor; minority jdx will apply InVM to deaths that occur during the commission of even non-dangerous misdemeanors. Ireland Rule/Merger Doctrine DOES NOT APPLY

(5) Assault-based misdemeanors CAN be used under the misdemeanor manslaughter Rule.  This is b/c we wouldn’t have to eliminate all of manslaughter with the misdemeanor manslaughter, whereas we do with the assault-based felonies since manslaughter is itself a felony.
(a) Example: Simple Assault – D hits person, they fall and hit their head and die. 

9) Theft Crimes (All theft crimes are SI Crimes) Exam tip: Theft crimes don’t overlap
a) Larceny
i) Rule: The trespassory caption (taking) and asportation (carrying away) of personal property known to be that of another, with intent to permanently deprive
(1) Taking: exercising exclusive dominion and control

(a) Attempting to steal a statue but can’t b/c it’s connected to the wall by a cord not larceny b/c could not exercise dominion or control over the statute

(2) Carrying it away:  Moving it for the purposes of not giving it back

(a) Move it a foot counts, but if get behind wheel put never move it – then only attempted larceny b/c don’t move the car

(i) Stealing an item off the shelf counts – even if you don’t make it out of the store

(3) Actus Reus: Taking away another’s property w/o consent
(a)  It is possible to commit larceny of your own property if another person, such as a bailee, has a superior right to possession of the property at that time.
(4) Mens rea: intent to permanently deprive them of their property
(5) Examples—A pickpocket has to take hold of a person’s watch and move it in order to be guilty.  Similarly, a thief exercising dominion and control over a TV but unable to take the TV because it is still connected to the wall, has not committed a larceny.
ii) Rule: To be guilty of larceny, the D must be involved from the beginning and know about or take part in the initial trespassory taking and carrying away.
(1) However, a D that learns of larceny while it is in progress cannot avoid liability if he then gets involved

iii) Innocent Taking Rule: Must have a wrongful intent at the time of taking to have a larceny. If you don’t know it’s a wrongful taking (aka innocent taking) it cannot lead to continuing trespass under traditional majority rule (however still could be liable civilly) 
(1) Continuing Trespass: occurs when the intent to take comes after the actual trespass.

(a) D must take the property from the custody / possession of the rightful owner in a trespassory manner – i.e., without the consent of the rightful owner
(b) Criminally trespassory taking: Knowingly taking something that belonged to another

(2) Majority Rule: 
(a) An innocent taking could never become a larceny even if D developed the intent to permanently deprive the rightful owner at a later stage it time. Then it can only be handled civilly

(i) Can be honest and unreasonable mistake of fact – taking the wrong car home from a concert b/c you think it’s your car
(b) A knowing wrongful taking (even with the intent to return later) could become larceny at a later point in time if that person actually decides to keep in and not return it

(3) Minority Rule: Model Penal Code: If innocent taking – D CAN be criminally liable of larceny if at the moment he discovers the mistake he decides later on to permanently deprive the rightful owner. (This would NOT be the correct answer on a multiple choice question unless he specifies minority JDX).

(a) Even an innocent trespass is a continuous trespass and if you continue on and decide to permanently deprive you are guilty of larceny at that moment
(4) U.S. v. Rogers: D left bank with more money than he was supposed to have b/c of teller mistake; D claimed since $ given voluntarily there was no trespassory; Court held “if transferee, knowing of the transferor’s mistake, receives the good w/ the intention of appropriating them (permanently deprive), [their] receipt and removal of them is a trespass and [their] offense is larceny.”);
(a) Larceny from a bank = bank robbery

(b) Court Held D was guilty of larceny b/c at the time he took the money, he knew it was wrong and it wasn’t his money. It was a wrongful trespass b/c he wasn’t the rightful possessor and he didn’t bring the money back

(c) Not a robbery: Robbery requires a violent threat or violent action. Not a robbery if threaten to shoot a 3rd party. Threat to take property in immediate presence of another person, but none of this is in this case

iv) Rule: You can only commit larceny against the rightful possessor (not a thief)
(1) People v. Robinson: A stolen car missing its wheels and tires was found with defendant's fingerprints on the car. He said that he was aware his friends stole the car the night before and only helped remove the wheels and tires after the theft had occurred. Court held that the crime of the taking away of the vehicle had ceased prior to D’s involvement, and he therefore could NOT be held liable for larceny since he committed it against a thief, which wasn’t the rightful possessor.
(a) Receiving stolen property is a separate crime
(2) Dissent: The goal was just to steal the tires and they moved the car just to steal the tires. The crime didn’t occur until the tires were stolen b/c the intent was to permanently take ownership of the tires, so until they were removed the crime of larceny continue
(a) This matters b/c if the crime is continuous and ongoing then when someone joins the criminal enterprise they become a member and perpetrator of that crime. They are not a member of the crime if they only join after the crime has taken place

(b) Majority disagreed with dissent b/c intent was never even an issue at trial. Majority decided that there didn’t seem to be enough evidence of D’s involvement in the taking and carrying away of personal property with intent to permanently deprive
v) Larceny By Trick Rule: D obtains possession (NOT TITLE) from a rightful possessor by trick or fraudulent means. Even if the defendant gains possession through consent, the consent is NOT valid because it was induced by a misrepresentation. The trick must be intended at the very beginning to be considered larceny by trick. If D develops the intention to trick later on after D already obtained possession with permission, then it’s embezzlement
(1) If you trick someone into giving your property – you never took lawful possession of it. It’s not embezzlement b/c you tricked the rightful possessor to give you the property. 
(a) Under the law: you are culpable the same as someone who physically stole 

(b) Exam tip: larceny by trick is not a separate crime – it’s just the theory by which we reach larceny
(2) Graham v. United States: D told client he would help bribe police officer, but instead keeps $ Not embezzlement or false pretenses since because he ‘tricked’ client into giving him $, he never technically had rightful possession because he misrepresented the purpose for which he was going to be using the funds. If you are given money simply to pass to someone else, then no title has been passed to recipient intermediary
(a) The money was meant to bribe the police officer – so D just had possession of it for the moment. However, it’s larceny and not embezzlement b/c D always had the intent to keep it (never truly intended to bribe, that was a rouse) 
(b) D guilty of larceny (through theory of larceny by trick) b/c he intended from the beginning to permanently deprive the money and he obtained by money by fraudulent means. He obtained the $ by misrepresentation
(i) Exam tip: If title is passed, then it is no longer larceny by trick and becomes false pretenses.

(ii) D didn’t obtain title for the bribe $ b/c the purpose was to pass it on but since D had no intent to bribe – he only obtained possession by trick – so larceny
(iii) If at the beginning never had any intent to pass it on – that’s what makes it larceny by trick – if he takes title then false pretense

vi) Defenses:

(1) If title is acquired by the perpetrator, the crime cannot be defined as either a larceny or embezzlement, but may lead to a cause of action for false pretenses.

b) Embezzlement
i) Rule: The fraudulent conversion of the property of another by one who was, at the time of misappropriation, in lawful possession. A theft by a rightful possessor who’s been entrusted with property that of another and misappropriates it for his own purposes.
(1) Fraudulent Conversion: D must handle or use property in a manner that is inconsistent with or beyond the legal scope of their lawful right to possess that property

(a) Carrying away is unnecessary (unlike in larceny), but need conversion of property 
(b) Conversion: requires more than slight movement of property; requires some concealment or inappropriate use of the property

(i) Inconsistent with the trust arrangement pursuant to which he holds it
(2) Property of another: tangible personal property (real property does not count)

(3) By a person in lawful possession of that property: D must have had lawful possession at the time they improperly converted the property into their possession (Ex. Employee pocketing a sale w/o ringing it up – Commonwealth v. Ryan) or (company executives using company funds for personal reasons – People v. Talbot).
(4) Actus Reus: Misappropriation of goods to which the D had been entrusted

(5) Mens Rea: intending to permanently deprive the owner of their goods
(6) Commonwealth v. Ryan: Shop owner, Sullivan, sent two detectives to his store with marked money. The defendant put the money in the cash register which was open for another sale. He never registered the sale and minutes later took the money out of the drawer. He was convicted of embezzlement but he appeals saying it should be larceny.
(a) Holding: The money was not in the cash register long enough for it to become legally possessed by the storeowner. D was still the rightful possessor at the time b/c as an employee of the shop, D had lawful possession of the cash register. D never put the money in any place he didn’t have access. D was convicted of embezzlement not larceny
(b) Professor: However, if the money remains in the cash drawer for more than a brief period of time, the employer and not the employee is said to be the lawful possessor. Same if it were placed in a secure safe, then removed by employee later. Therefore, if the employee misappropriates these funds, her crime would be a larceny and not embezzlement. 

(i) the longer it’s in the register, the more likely it will be deemed a larceny, shorter, more likely to be determined it was just handed to you and it was embezzlement
(ii) Alternatively – if Ryan put the money directly in his pocket and takes it away – more clearly embezzlement b/c he is entrusted with receiving customers’ money by the store-owner, which makes him the rightful possessor.
ii) Rule: intent to return the property is not a defense for embezzlement. Even if you returned $ before anyone noticed, still not a defense (although the prosecutor might be more hesitant to bring the case). No crime can be undone, once completed you can be charged. 
(1) People v. Talbot: D openly used corporate funds to invest in the stock market, lost all the money, and didn’t pay the company back.  Court held that D was guilty of an embezzlement b/c he was trusted with the funds given his job, therefore the money was in his rightful possession when he misappropriated it.  
(a) Holding: Talbot had the rightful possession of the money but not for that particular purpose. Even if he had gotten lucky and was able to return the money, he was guilty of embezzlement the moment he took the money and intended to use it for this dangerous and risky activity. Guilty of embezzlement the moment he took the money and intended to use it for risky and dangerous activity
iii) Embezzlement v. Larceny: When the funds/item are taken, is taker in rightful possession? If so, embezzlement. If not, Larceny.
(1) Exam tip: Cannot be guilty of both embezzlement and larceny – only 1

(2) Trespass: No trespass in embezzlement – D was given the right to temporarily possess the property whereas in Larceny the rightful possessor is always someone else 

(3) State of Mind: Both require intent to permanently deprive and crime of embezzlement is committed the moment takes place. If, like in Talbot, there is no intent to permanently deprive, that can be replaced by the use of the property in such a risky way that there is a high probability you won’t return it. Talbot is an example of how crime of embezzlement is not committed the moment it takes place (if no intent to permanently deprive) but is committed once D uses the property in such a risky way.
(a) Talbot: Intent to permanently deprive can be replaced by the use of the property in such a risky way that there is a high probability you won’t be able to return it.
(b) Ex: No larceny when you take someone’s jewelry and intend to wear it for a day and then bring it back – b/c no intent to permanently deprive (might be civilly liable)
(c) Crime of embezzlement is committed the moment D decides to permanently deprive / uses $ in a risky way like in Talbot. If D decides later on to give the $ back, then that doesn’t clear your criminal record. The moment the crime of larceny is committed depends on if it was an innocent or wrongful taking / majority v. minority jdx 
(i) Majority jdx: if innocent taking – then never a larceny even if D developed the intent to permanently deprive at a later stage 

(ii) Minority jdx – innocent taking can be larceny if D decides to permanently deprive

(iii) Both majority and minority jdx: wrongful taking but no intent to permanently deprive is not larceny until the moment D decides they are keeping it and permanently depriving the rightful owner 

(4) The trick must be intended at the very beginning to be considered larceny by trick. However, if you develop the intent to trick later on after you already obtain possession with permission, then it’s embezzlement (See Graham v. United States)
(a) State of mind matters: If D tried to bribe the policeman, but he wouldn’t accept the money and then D decides to keep it – then D is guilty of embezzlement

iv) Defense: 

(1) If title is acquired by the perpetrator, the crime cannot be defined as either a larceny or embezzlement, but may lead to a cause of action for false pretenses.
c) False Pretenses 
i) Rule: When D’s intentional or knowing misrepresentation of a past or present (not future) fact induces the rightful possessor to transfer possession and title of his property (real or personal) to D in reliance on his false statements. D must intend and actually defraud the rightful possessor. When title is taken, theft shift from larceny by trick to false pretenses
(1) Mens rea – with intent to defraud

(a) Jury must believe beyond a reasonable doubt that D actually planned on not returning the funds and obtaining it by a lie

(i) Must have fraudulent intent for false pretenses
(ii) D has defense if jury has reasonable doubt he didn’t have fraudulent intent
(2) Actus reus: taking title to property by misrepresentation 

(a) Title is ownership – doesn’t have to be formal – simply say “here it’s yours” is title passing” 

(i) Title: Ex: When you get a loan – given title to that money with an obligation to repay it or a pink slip for a car. 

(b) The moment you take title to a piece of property then you can no longer be guilty of any theft crime other than false pretenses

(i) Theft crimes don’t overlap: either larceny, embezzlement, receiving stolen property, or false pretenses

(3) Majority Rule: False pretenses must be present or past actions, not future actions. 
(a) D’s promise to do something in the future CANNOT amount to false pretenses
(b) Must know both Old common law Rule and minority Rule for Bar

(4) Minority Rule (CA): It doesn’t matter what you lied about, whether it was about the past, present, or future, you are still guilty of false pretenses if the jury finds without a reasonable doubt that D actually lied (see People v. Ashley)
(a) People v. Ashley: D promised 2 old ladies that if they gave him $, D would use it to build a theater on some property he owned, and promised them trust deeds as security. He did not actually own the property and his corporation was not financially able undertake building a theater. Court adopted the CA minority Rule and held D was guilty of false pretenses b/c he lied about something that was supposed to take place in the future. D obtained possession and title since he was given the $, and b/c he was the person intended to receive the money.

(b) Title passed the same way there is a loan

ii) Exception - Misrepresentation is actually true: if you make even what you believed to be a misrepresentation but it turns out to be true, then you are NOT guilty of false pretenses.
(1) Has to be both an intent to defraud and that the statement is false 
d) Robbery: (Robbery = larceny + assault)
i) Rule: Must prove larceny (a theft) perpetrated by means of force or fear of bodily harm to the victim or some other person
(1) Note if you robber 3 people at the same time, you are charged with 3 counts of robbery even though it’s one act

(2) Robbery is the threat of force of bodily harm to a human being – NOT ANIMALS
(3) A small amount of force or violence will do

(a) Example: yanking a necklace off someone’s neck would be sufficient. 

(b) Picking a pocket or snatching a purse, however, is larceny, and not a robbery if it is accomplished without the victim becoming aware of the taking. 

(4) Putting in fear – threat of imminent harm to a human being (“your money or life”)

(a) Must be imminent threat to physically harm a person
(b) Threats of future harm do not create a robbery

(i) Threat of future harm in order to get the victim to do or not do something would be example of extortion.

(5) Actus Reus: appropriating of property belonging to another accomplished through violence or threat of violence

(6) Mens rea: intending to permanently deprive a person of their property

ii) Defenses: threatening situations which do NOT fall within Robbery definition

(1) Threat of future (rather than imminent) bodily harm is NOT robbery

(2) Threat to destroy property (other than the home) of the victim is NOT robbery

(3) Demanding a victim do or not do something or else they’ll reveal a secret which might humiliate or damage the victim or their reputation (or even their credit) is NOT robbery
(4) The demand that the victim does or does not do something under the threat to publicly accuse them of having committed a crime is NOT robbery

e) Extortion (blackmail)
i) Rule: the use of a malicious threat in order to obtain property or change the victim’s conduct / get them to do something
(1) Malicious Threat: Threats can be of future harm

(2) There is no need to have taken anything from the person you are threatening, and the threat does not have to be of physical harm

(3) The harm or threatened harm does not have to be to a person

(4) Actus Reus: seeking to obtain another’s property by threat of future harm 
(5) Mens Rea: intending to deprive the owner of their property, or to gain the advantage 

ii) Defense: 
(1) Alleged victim is in fact guilty of the crime which the blackmailer threatens to have him prosecuted for, or of the behavior that the blackmailer threatens to expose, but the blackmailer must have good faith reasonable belief that the victim committed the crime they are accusing them of. Then they have an absolute right without being charged with extortion of saying give me my money (or property) back or we will contact the police. 
(a) Sub Rule: Blackmailer can’t demand more than they’re entitled to
(i) Can ask for the amount back + expenses. Would be lawful to say you took $5,000 from me but I spent $1,000 to hire a private investigator – so I want $6,000 back.
(ii) Couldn’t just demand $15,000 

(b) State v. Burns: D charged w/ extortion after threatening person he claimed embezzled funds w/criminal prosecution for larceny. 
(i) Holding: case was remanded to determine if embezzlement did occur. If yes, then no extortion, if not then defendant is guilty of extortion. 

(2) Sub Rule: if there is a Direct nexus – asking for something directly connected to what they owe you and threatening something directly related to it is not a malicious threat for extortion. All extortion demands for culpability
(a) State v. Pauling: D threatens to release ex’s nudes if she doesn’t pay money he was awarded in civil judgement. Issue: Was this extortion b/c it’s his property (she left the photos at his house) and he is requesting something he is entitled to. 

(i) HOLDING: Even though he was legally entitled to funds, guilty of extortion. No direct nexus between release of photos and civil judgement. However, court posits he would have right to threaten to get money that was awarded from civil judgement 

(ii) Problem with Pauling was he didn’t have a direct nexus so his malicious threat was extortion
iii) 4 important differences b/w extortion and robbery
(1) Unlike robbery, extortionist does not have to have taken anything from the person or presence of his victim. 

(2) Threats can be of future harm  rather than imminent harm

(3) The harm or threatened harm does not have to be to a person
(a) To constitute extortion, it is generally not necessary that the property be obtained from the victim’s person or presence (as is necessary for robbery)
(4) It can be, but is not always, a defense to extortion that the alleged victim is in fact guilty of the crime which the blackmailer threatens to have him prosecuted for, or of the behavior that the blackmailer threatens to expose
f) Receiving Stolen Property
i) Rule: One who receives property which they know to have been stolen, is guilty of the crime called “Receiving (or Possessing) stolen Property. 
(1) This type of wrongdoer is not necessarily guilty of the thief of the property unless they play a role in the taking

(2) The theft of a particular piece of property and the receiving of that particular piece of property though 2 separate crimes are normally mutually exclusive

(a) The wrongdoer can be convicted of only 1 or the other, but could NOT be convicted of both the theft of property and the separate crime of having received or possessed that same particular stolen property
10) Insanity
a) Overview
i) Rule: Complete defense TO ALL CRIMES (including statutory liability crimes). 

(1) Insanity is a factual question for the jury to decide
(2) No such thing as plea temporary insanity. Either insane or not 
(a) Once you are found not guilty by reason of insanity – then they are committed to an institution and remain in that mental institution until they are cured of their illness or danger. Again – looks to mental state at time you committed the crime
(b) If jdx says: guilty but insane – first D goes to mental institution until the day they are cured, but the moment they are cured – they are then supposed to go to prison to serve the remainder of their time

(c) In a jdx of not guilty by reason of insanity- once they are released from civil commitment b/c they no longer a danger – they can go home

ii) Rule: There is no constitutional right to an insanity defense – but majority of jdx do allow for insanity to be used as a separate defense to a crime
(1) Montana v. Korrell: Court held that D does NOT have a constitutional right to raise insanity as an independent defense to criminal charges.  No insanity instruction is allowed to be given, rather it’s a men rea instruction (in which insanity evidence can be used to help negate mens rea).  Court argued that they’re NOT punishing the insane for their disease, but rather b/c they commit a crime during the throes of that disease
(a) Montana is in the minority jdx where insanity is not allowed to be used as a separate defense to a crime

(b) Exam tip: Mens rea and insanity might overlap and can bring in insanity evidence to show didn’t have the mens rea

(i) But sometimes they don’t overlap and someone does have the means rea to commit a crime, but they don’t realize what they are doing is wrong b/c of their mental disease 

b) 4 Tests for Insanity


i) M’Naghten (The Right/Wrong Test): CA + Federal Court follows M’Naghten Test: At the time of the crime and as a result of his mental impairment, D either [1] did not know the nature and quality of his act; or [2] did not know that the act he was doing was wrong.
(1) At the time of crime, b/c of mental illness D didn’t know what he was doing or that it was wrong

(a) Hearing voices from G-d would not fall under M’Naghten test
(2) Cognitive test: looks at the person’s understanding  - not his ability to resist/ control himself
(a) Note: a small minority of jdx that follow m’naghten also use the irresistible impulse test – but that’s different from ALI (b/c ALI adds the word substantial)

(b) Do you understand what you’re doing is wrong

(c) Ex: Does D look around before they steal an item off a shelf – shows they know it’s wrong to some degree

(3) Federal Rule: Follow M’Naghten and The defendant has the burden of proof to put forward this affirmative defense with clear and convincing evidence.
(a) Majority follow M’Naghten test again today b/c people were outraged John Hinckley (Ronald Reagan’s attempted assassinator) was found not guilty by reason of insanity under the ALI test. 

(i) Public Policy wanted it to be harder to raise insanity defense and wanted to remove the volitional component under the ALI test

(b) Federal courts require the D to prove insanity by clear and convincing evidence

ii) Irresistible Impulse: If D knows what he is doing is wrong, but he cannot stop or control himself from doing it 
(1) Volitional test: is looks at whether you are able to control it.

(a) Does not look to see if you believe it’s right or wrong. You may understand it’s wrong to kill, but thanks to a mental disease, you cannot control yourself even though you know you will suffer the consequences
(b) Ex: Does D look around before they steal an item off a shelf – shows they D’s impulse was not so irresistible that D would have done it if a security officer / someone else was watching

iii) NH / Product Rule: Only required the D to establish that D’s conduct was the product/ the result of the mental illness or disability 
(1) Very loose and broad standard: a causation test

(2) Difficult to apply with consistency. This test is no longer really followed in this country. It was the easiest for D to satisfy in attempting to establish defense of insanity
iv) ALI /Model Penal Code Test: (Added all 3 together): B/c of D’s mental defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct OR to conform his conduct to the requirements of law
(1) Substantial capacity to appreciate criminality: did D have an emotional understanding of the consequences of her acts. 
(a) Ex: B/c of mental illness saying something like “To heck with the law” and then shooting someone.

(2) “hearing voices from G-d” would probably fall under ALI b/c lacked substantial capacity to appreciate the nature of her acts
(3) Conforming to conduct of the requirements of law – can’t stop doing it  vs. doesn’t even know it’s wrong in the first place

(4) Under ALI – the burden is on the prosecution: - they have a burden of persuasion. 
(a) 3 other jdx have Burden of proof: Presumption of Sanity

(i) All D are presumed sane. The insanity issue is not raised until the D comes forward with some evidence tending to show that he was insane under the applicable test
(b) Under ALI There is a burden of persuasion: In most states, D must prove his insanity generally by a preponderance of the evidence. Under ALI, however, once the issue has been raised, the prosecution must prove the D was sane beyond a reasonable doubt. 
(5) People v. Drew: This was the case that moved CA from M’Naghten to ALI (Note: CA later on had a referendum and now use M’Naghten again) 
	Test
	Definition
	Type

	M’Naghten
	B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong
	Cognitive test

	Irresistible Impulse
	Crime caused by insane impulse that overcame D’s will
	Loss of control test/ volitional

	A.L.I. Test
	B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law
	Combination of cognitive & loss of control tests

	Durham (NH) Test
	Crime was a product of D’s impairment/ mental illness
	Causation test


c) Competency (suspension of trial; criminal commitment)
i) Rule: Not a defense, a question of due process. Look at D at time of trial NOT time of crime. Only question is if a D is competent enough to stand trial. You cannot lock someone up based on a prediction that they will commit crimes in the future, but mental illness is required for insanity
(1) D is unfit to stand trial if he is unable
(a) To understand the nature and purpose of the proceedings against him OR
(b) To assist in his own defense
(2) A finding of incompetence will suspend the criminal proceedings and result in civil commitment until such time as D regains competence.

ii) Rule: No matter how long you want to confine a D to get him ready for trial, can’t keep him any longer than attempt to prepare D for trial and can’t keep him any longer than the maximum sentence that he was on trial for. (SCOTUS decision in Jackson v. Indiana)
(1) People v. Lang: D was a deaf, illiterate mute who was arrested for murder.  Court held that D was not competent to stand trial b/c of his physical disabilities and b/c he was incapable of assisting counsel in his defense. D was released, then re-arrested for a different murder. D was still unable to communicate and the court did not want to let him get away again so they civilly committed him for being a danger to others.
(a) Holding: Unless you can convict him of a crime or have some reason to believe you can make him ready to be tried for the crime, you can't hold him unless you civilly committed him. 
(b) However, for civil commitment you have to prove that he is a danger AND also that there is an illness that makes him dangerous. Here he is clearly dangerous but doctor’s said he doesn’t have a mental illness.

(i) However, While this case was being decided, IL legislature passed a law removing the prerequisite of a mental disorder to be involuntarily committed. Now if a person is found unfit to stand trial, he should be considered to be mentally ill under IL law, unless his unfitness is due solely to a physical condition. Although experts say he doesn’t have mental illness and it’s just a physical condition of him being deaf – court says there is actually a combination of physical and at least in part a mental condition and therefore you can keep him if he satisfies the second condition of Jackson: danger to himself and others
(ii) Since danger to society is no longer for criminal commitment, but civil commitment – it’s considered to be outside the normal Rules for criminal law. Court says they don’t need fully constitutional due process filled jury in order to establish his unfitness. It can be done by hearing in which evidence of his danger is presented and Court says they satisfy that low evidence against him in the proceeding he couldn’t even participate in. So even though it may have been unconstitutional to result in a conviction and imprisonment – it satisfies the minimal civil requirements to conclude he is a danger
(iii) Under civil commitment – there is no term limit on involuntarily committing someone b/c of a mental disease and they are a danger to others. You don’t have to let them out b/c they are not in there for allegedly committing a crime, they are in there b/c they will commit future crimes

iii) CA Civil Commitment Evaluation Test: CA demands a nexus b/w the illness and the dangerousness. Something Illinois in Lang didn’t have to show 
(1) D has a mental illness AND
(2) As a result of the mental illness, D is a danger to himself or others

(a) Lang case said the mental illness and dangerous didn’t have to be connect, just that they exist simultaneously you can convict them civilly.
(b) CA says mental defect has to be the cause of the dangerousness- so if cure the mental defect – then cure the dangerousness

(i) It starts out with a 72-hour observation, and then extends to longer if D is found to still be a danger.
11) Attempt
a) Overview

i) Rule: A criminal attempt is an act that, although done with the intention of committing a crime, falls short of completing the crime.  It requires (1) a specific intent to the commit the crime; and (2) an overt act in furtherance of that intent.  In order to be guilty of an attempt crime, D must go beyond just mere preparation of committing the crime and enter the zone of perpetration. 
(1) Mens Rea: Intend to commit a crime 
(2) Actus Reus: 2 different tests to determine if an overt act is in the zone of perpetration:
(3) Dangerous Proximity to Success Test (Common Law/ CA) (Slightly smaller minority): Acts performed in furtherance of a criminal project do not reach the state of attempt unless they “carry the project forward within dangerous proximity to the criminal end to be attained.” D is within dangerous proximity of success of committing the crime
(a) Dangerous proximity tests looks forward to see how much is left to be done before the crime is completed – D must get pretty darn close to success. How much is left before they actually completed the crime

(i) Theory: you had to get pretty close to actually committing the crime before the court would convict you of attempting to commit the crime. Idea was that people would so often change their mind and not go through with it and they didn’t want to lock people up when they weren’t actually criminals
(b) People v. Rizzo: Defendant and friends planned to rob victim on his way to delivery pay roll money. Defendant and friends had guns, but could not find victim. Ultimately they were caught by police due to their suspicious behavior
(i) D found not guilty b/c he didn’t meet the dangerous proximity test. He wasn’t close enough to committing the crime to be guilty of attempt to commit the crime. 
(ii) Preparation to commit a crime is not sufficient to charge an attempt

(iii) persons arrested while hunting around the city to commit burglary but not knowing the exact location of the building, are not guilty of an attempt

(iv) a man is not guilty of an attempt starting out to find a person he planned to kill but could not find him.
(4) Substantial Step Test/ Model Penal Code: (Slightly larger majority) D must have taken a substantial step toward the commission of the crime.  MPC looks back in time and determines what he has already done and what he was willing to do already.  The rationale is that the more you have done the more dangerous you reveal yourself to be.
(a) Opposite of Dangerous proximity: Looks back. How much has D already done – not how close are they to finishing. Has D taken so many steps already to show that he is a real danger.  
(b) Prof: the MPC use Rizzo as a standard to show an example of what would be a substantial step and they would have found Rizzo guilty for attempt 

(c) CA: CA follows dangerous proximity – but follow it in a way that’s more expansive of who can be guilty than in Rizzo – so very existence of SST has influenced how DP jdx define what DP is

b) Defenses to Attempt Crimes

i) Voluntary Abandonment: (unique to attempt crimes): Voluntarily completely abandoned the cause. Only under Substantial Step. Note: Involuntary abandonment is NOT a defense.
(1) MPC /Minority Rule: Of the half of jdx that follow MPC / substantial step test, only half of those allow voluntary abandonment as an Affirmative Defense (these jdx don’t allow involuntary abandonment as a defense)

(2) Common Law/Majority Rule (CA): Voluntary Abandonment is NOT a defense at all

(a) People v. Staples: D rented an office above a bank, which he wanted to rob, brought equipment into the office, a closet in which to store the tools, and drilled holes in the floor but changed his mind and never robbed the bank.  
(i) CA follows dangerous proximity – but broadened its scope to say what this guy did was enough to fall within dangerous proximity of success. D took enough overt actions to constitute attempt
(ii) CA doesn’t follow substantial step test, but even if they did – this was not a voluntary abandonment -it was involuntary abandonment b/c D knew the Landlord called the cops and that’s when he decided he didn’t want to get caught
ii) Specific Intent Crime Defenses

(1) Attempt crime is a specific intent crime so you can raise the specific intent defenses
iii) Legal Impossibility: (at least half jdx no longer governed by legal impossibility)
(1) Exam tip: Only a defense to attempt crimes – not completed crimes

(2) D cannot be guilty of an attempt to commit a crime if D’s personal physically intended acts, even if completed, would not amount to a crime. (Actus reus is more important than mens rea here) 
(a) Your physical acts even if you did everything you intended to do, does not satisfy the elements of any crime.

(b) The physical acts D intended to do – not the consequences of D’s physical acts

(i) Ex: Drug dealer thinks he is selling drugs but turns out to not be drugs – Drug dealer did everything he intended to physical do (he hands over drugs and gets money)- their hope and belief that they were selling drugs is not relevant b/c intent is not physical act.) Wouldn’t be guilty of crime b/c of legal impossibility
(ii) Ex: D thinks he is smuggling Cuban cigars into the U.S., but the cigars turn out to be from Chicago. The would be smuggler thought he was breaking the law – but we only care about what he physically did – and physically bringing in cigars from Chicago is not violating the law.
(c) CA response to Legal Impossibility: CA technically still follows legal impossibility, but DA can use different theory to convict “would-be drug dealers.” 

(i) “Sale in lieu of” If drugs turn out to not be drugs (just powder), DA can say they want to remove charges of selling drugs and replace them with the welfare and safety code crime “sale in lieu of.” Says it’s a crime to sell any substance you represent as a drug (even if it later turns out to not be drugs) 

(ii) Policy reason: Need for public safety   

(3) Legal Impossibility Jurisdictions:
(a) After Berrigan where Federal jdx said yes LI – then Congress passed modified version of MPC which said no Legal Impossibility for Federal Jdx
(b) LI still a defense in many JDX and much of the time it makes sense for states to have LI and just carve out exceptions like CA’s sale in lieu of crime after a situation comes up where enough people with bad intent who are viewed as dangerous are let go b/c of LI – then could make exceptions to certain situations. 
(4) U.S v. Berrigan: Specific statute says it’s illegal to smuggle letters into a prison without the knowledge or consent of the warden. The crime doesn’t say you have to first believe you have the Warden’s consent, it just says knowledge / consent of warden.

(a) Ds were brothers who smuggled letters in and out of federal prison. They thought the Warden didn’t know (trying to plan a murder), but in reality, the Warden knew the letters were sent into the prison and let them be sent in anyway. 
(b) Holding: Legally impossible to be guilty of attempt b/c Warden knew – so substantive crime elements not met.

c) NOT A DEFENSE TO ATTEMPT CRIMES

i) Involuntary abandonment 

(1) D failed to complete the attempt b/c of unanticipated difficulties, unexpected resistance, or circumstance that increase the probability of detection of apprehension OR
(2) D fails to consummate the attempted offense after deciding to postpone his endeavors until another time or to substitute another victim or another but similar objective

ii) Factual Impossibility: Not a Defense in any Jurisdiction: The actual act D wants to do can’t be done. If D has done everything to commit the crime but the thing you wanted to commit is not there (wallet is gone, bank is closed) – Factual impossibility
(1) Ex: D wants to rob a bank but the bank burned down. They had plans to rob the bank and then discover the bank no longer exists – it’s impossible to rob 
(2) Ex: Try to pick pocket someone to steal their wallet, but their wallet isn’t there
(3) Ex: If Rizzo went to the wrong guy – then it could be factual impossibility, but that’s not what happened 

d) Solicitation crimes (not the misdemeanor of solicitation for prostitution)
i) Rule: It’s a misdemeanor to ask someone to commit a relatively serious crime with you. Asking by itself is the crime. (Ex: soliciting murder, arson, robbery, burglary, rape, mayhem, assault with deadly weapon, and larceny, extortion) Solicitation is a misdemeanor even if you are asking someone to commit a serious felony
(1) Actus Reus: asking /encouraging someone to commit a crime (either for pay or for free)
(2) Mens Rea: You intent that they actually commit the crime 

(a) If you are joking then you don’t have the mens rea

(3) The other person does not have to agree to join you – asking is already a crime

(a) The sentencing is not super long for some of these – b/c it only covers asking not committing the crime and we are still concerned with fact that maybe they won’t go through with it

(4) Attempted Conspiracy – however, CAN’T be charged with both conspiracy and solicitation for the same act. Note: conspiracy is not an attempt crime – it is a separate crime itself
(a) Majority JDX – solicitation merges in conspiracy if the other person agrees to the solicitation – then conspiracy takes places. Now no longer convicted of solicitation – would be convicted of conspiracy.  

(i) Can prosecute for both (like murder and manslaughter) and jury gets instructions on both but just decides 1  

(5) People v. Lubow: D asked Silverman join in on fraud/ pyramid scheme plan. Silverman says no and tells police D solicited him for fraud. D guilty of solicitation.
(a) Even though Lubow was a NY case, the court follows the CA requirement to convict anyway 
(b) Silverman was a witness and he recorded the conversation – which was corroborating evidence

ii) Defense to solicitation: 

(1) If D can show they weren’t serious and didn’t mean it. Even if it was reasonable for someone else to believe D – D just has to show they didn’t really mean it and they weren’t serious.
(2) Requirements to Convict: (CA and most of the country) b/c solicitation is purely oral crime and courts were concerns it was too easily fabricated. Exam tip: No solicitation crime unless the crime is listed in a state’s statute

(a) 2 witnesses to testify to D’s solicitation OR
(i) This standard is only for solicitation
(b) One person’s testimony and corroborating evidence of the solicitation including: 

(i) Tends to connect the defendant with the commission of the crime

(ii) Is independent of evidence given by the witness who testified about the solicitation or independent of the facts testified to by that witness

(iii) Corroborating evidence need not be strong or even enough to establish each element by itself

(iv) Corroborating evidence may include the defendant’s acts, statements, or conduct, or any other circumstance that tends to connect him/her to the crime

(v) Defendant does not have to agree

(3) No other crime requires 2 witnesses or a witness plus corroborating evidence

(4) Legal Impossibility if NOT a defense to solicitation
12) Accomplice Liability 
a) Aiding and Abetting (same thing as Accomplice)
i) Rule: There is no crime labeled Aiding and Abetting. You are an accomplice to a crime (robbery, bribery, rape, murder etc) and if found guilty – then you are found guilty of the actual crime based on the theory of aiding and abetting / accomplice 
(1) Unknowingly aiding and abetting does not make you guilty on accomplice liability theory
(2) If you sell a gun unknowingly to bank robber is not guilty of bank robbery

(3) Actus Reus: 
(a) Did D assist in the commission of the crime and provide assistance in anyway (instrumentality like giving supplies, a gun, or a car, or providing assistance digitally).

(b) Did D provide emotional assistance / encouragement

(c) Can even provide assistance through omission

(i) If wife stands aside while husband abuses child then wife committed the actus reus of accomplice liability by omitting to do something for which you had a legal duty and that omission provides assistance of the crime 

(4) Mens Rea: Did D intend to assist the commission of the crime 2 elements
(a) Intent to actually do what you do – intend to provide assistance and
(b) Intent that the person you assisted commit that crime

(i) Generally – mere knowledge that a crime would result from the aid provided is insufficient for accomplice liability, must also have the specific purpose of having the crime succeed
(ii) Knowledge that the friend might intend harm to another person is not sufficient to establish the intent to kill required for attempted murder (a specific intent crime) 

(c) Mens Rea for Negligent cases requires D (1) had the purpose to assist the principal and (2) was negligent like the principal regarding the results

ii) Rule: A theory in which a person can be found guilty of the substantive crime (i.e. burglary) that someone else committed.  Common law requires that D must knowingly and intentionally aid or encourage the principal in the perpetration of the crime charged in order to be guilty of the substantive crime. 
(1) People v. Kessler: D is the getaway driver for guys who want to steal from closed tavern - but the 2 guys get stopped by the manager who has a gun - gun gets away from him and the robber shoots at him. They charge the 2 robbers with attempted murder. Issue: Can you also charge Kessler who was sitting in the car with attempted murder
(2) Holding (Minority of States Agree with holding): D is guilty b/c he was knowingly involved and agreed to be involved in the attempt to break in for the burglary. Even if D and his friends didn’t plan to shoot anyone, they are guilty of anything that happened in furtherance of that initial burglary. Kessler’s opinion is a product of Pinkerton 
(a) Sub-Rule from Holding: When Ds have a common design to do an unlawful act, all D’s can be held liable for any act done in furtherance of the criminal act.
(i) Opinion doesn’t say it, but essentially Kessler is part of the conspiracy, and therefore he is responsible for all crimes committed in furtherance of the conspiracy even those done by his co-conspirators.
(b) Professor: This really looks like felony murder – D is engaged in this crime and becomes responsible for anything foreseeable that happens b/c of the crime

(i) Professor: Problem: can’t be a FM case b/c there is no dead body – they just injured the manager. No such crime as attempted felony murder on the books
(ii) Opinion doesn’t even say D guilty of attempted FM – they say D participated in the attempted murder b/c he had agreed to the underlying crime and maybe they weren’t expecting it – but it was a foreseeable (P says foreseeable here might be a stretch) consequence of a crime he did agree to engage in
(3) Professor: Attempted murder is a specific intent crime: Must show the intent to further the crime if you’re an accessory. Here, D was sitting outside – so aiding and abetting and culpable on a vicarious liability theory b/c principle in 2nd degree

(a) Dissent: At least 50% jdx would follow dissent analysis: the gist of attempted murder is specific intent to take life - you are aider and abettor and guilty of crime if you specifically aid and abed knowing the goal is to take someone's life. That's the theory of attempt crimes in abstract and since we don't carve out an exception for FM attempted murder anywhere on the books - then we really must rely on general common law - and under CL he is not guilty of more than aiding and abetting the burglary and attempted larceny - he didn't agree to anything else or know anything else would occur- and that’s what we require for specific intent attempted crime. 
(b) In order to get someone on an accomplice liability theory for a specific intent crime you have to establish that part of the agreement or participation by D was that he was there to assist, intentionally and knowingly, in the commission of the crime that he is charged with.
iii) Being charged as an Accomplice if co-felon is found not guilty of the crime

(1) If the crime never actually occurred, then nothing to be vicariously liable for, but could be vicariously liable for an attempt crime. If you're in Rizzo jdx and follow dangerous proximity and D is so far away that can't be guilty of attempted murder or robbery that anyone who helped them get to that point are also not guilty of attempted robbery b/c actual principles not guilty of attempted robbery
(2) Note: Kessler’s case is different from someone completely unknowingly being used to commit a crime. Ex: A asks B to deliver a sealed envelope to a bank teller. Inside the envelope is a note demanding the bank’s money and threatening harm if it is not produced. B is an innocent agent / instrument and not an accomplice, however A would still be punishable as a principal. B is just innocently depositing money for A at the bank.
(a) AKA can still be liable even if your co-felon has a defense whether it’s that they have a mens rea defense or another defense 
iv) Rule: When D provides goods or services with knowledge of its illegal use, the knowledge can be sufficient to hold D criminally liable for substantive crime. Must have a stake in the outcome of a crime to be considered an accomplice.  The more the D benefits from the principal’s actions, the more likely the D acted with the purpose to assist the principal
(1) Knowledge of a serious dangerous crime (not a misdemeanor, i.e. prostitution); AND

(2) Has a stake in the outcome
(a) Overcharging: shown by When he profits from the criminal activity by charging more for the services provided to the criminal(s) (i.e. charging double the price);
(b) Encouragement: He encourages the crime (refers clients to them)

(c) Quantity: When his business depends on it (i.e. 50% of his customers are criminals)
(d) Nature of the good: Seller provides an inherently dangerous item where no legitimate use for the goods or services exist
(3) People v. Lauria—D ran a telephone answering service which he knew was used by several prostitutes in their business ventures. Court held that even though D had knowledge of the criminal activity taking place, he could not be held liable b/c he had no stake in the business venture and was not charging higher prices to the prostitutes.  Also, furnishing telephone services does not imply that it will be used for prostitution b/c it is a service provided for normal business people engaging in legal activities such as doctors or dentists
(a) D knew of criminal enterprise, but didn’t have stake in it

(b) Overcharging: No – D charged prostitutes same amount as other clients
(c) Encouragement: referred clients to them 
(d) Quantity: Prostitutes did not account for majority of his clientele
(e) Nature of good: a call service is not inherently dangerous. Also a lot of the voicemail messages he gave to the prostitutes probably had nothing to do with prostitution, but were just calls from friends  
(i) If this were a more serious crime, like selling morphine for heroin, court would have concluded D’s knowledge and providing assistance was enough to constitute aiding.  But here, the service is not inherently dangerous to life or safety, and since he was not over charging, or getting a percentage that would give him a stake in the outcome, not enough
b) Common Law Degrees of Participants
i) Principals in the 1st Degree (Guilty of Substantive Crime)
(1) Persons who actually engage in the act or omission that constitutes the criminal offense (i.e. a guy who points a gun and says “stick em’ up” or people who go into the bank and demands $).

ii) Principals in the 2nd Degree (Guilty of Substantive Crime)
(1) Persons who aid, command, or encourage the principal and are present at the crime (i.e. a look-out guy, screaming “hit em’ again” or “Yeah” while watching a fight, the getaway driver waiting in front of the bank)
(a) Can still be guilty of substantive crime even if the principal in the 1st degree is not convicted

(i) Ex: Robber, Lookout, and planner work together to rob a bank. Only the lookout is apprehended. So long as the prosecution proves that the robbery occurred, the lookout can be convicted even if his co-participants are never convicted

(b) The above is different if the principal was found not guilty for the substantive crime. If the person who engaged in the crime didn’t commit the substantive crime, then nothing to be vicariously liable for except conspiracy and maybe the attempt crime
(i) If you’re in a Rizzo jdx and follow the dangerous proximity theory and D is still so far away that he can’t even be guilty of the attempt crime, then anyone who helped him get to that point is also not guilty of the attempt crime b/c the actual principle is not guilty of attempt

(2) The principal need not be aware of the accomplice’s acts / help

(a) Ex: Principal robs a store, while principal is taking $ from the store owner, the accomplice, who dislikes the owner, but does not know the principal, cuts the wires of the store’s security system. Even though the principal and accomplice do not know each other and have not coordinated their efforts, the accomplice is guilty of the robbery as an aider and abettor
(3) Rule: Presence (or mere inaction) can be considered participation / aiding and abetting b/c it can be seen to provide assistance by intimidation – making one guilty of the substantive crime. Do not have to be actively involved – but must show that mere presence assisted or was intended to assist in some way
(a) State v. Parker: Plaintiff gave defendant and two others a ride in his car. The passengers robbed him of his wallet watch and car and beat him nearly to death before he was able to escape. The passengers were then arrested by police. Plaintiff says that Parker personally participated in the robbery and assault. Defendant admits to being present during the incident but claims that he simply watched while another passenger assaulted Larry.
(b) Holding: if a person is present during the commission of a crime and does not oppose the crime, it is reasonable for a jury to decide whether this inaction, in addition to all the other surrounding circumstances, signifies that the person agreed with and approved of the crime. People don’t normally hitchhike together without some kind of relationship. Also, Parker was watching the crimes as they occurred in the car but didn’t attempt to stop the activity. His inferred assent supports the conviction. Court found that defendant’s presence was encouragement and intimidation and Guilty of crime through theory of Principal in 2nd degree aiding and abetting.
(4) Limitation: Just being present at the scene of a crime and silently approving of criminal behavior does not mean D will be held guilty of substantive crime through theory aiding and abetting.
(a) Bailey v. US—D is playing dice with a man on the street. Later, that man robs someone on the street while D is standing 10 feet away and the 2 end up running away from crime in the same direction. The man gets away but D is charged with robbery through aiding and abetting. Need some sort of guilty participation, D’s mere presence is not enough.
(i) Could not be liable for robbery b/c his presence alone was not enough to find a reasonable belief that D was knowingly, attempting to assist the robber in the commission of the crime. Circumstantial evidence can be enough to convict people (it was in Parker), but the evidence in this case wasn’t sufficient
(b) Distinguish from Parker—matter of degree. In parker, they were hitchhiking together, people don’t usually do that unless they have some prior existing relationship before they met, whereas in Bailey, D was playing dice with the perpetrator. (Factual suspicious difference). Not unusual for people who don’t know each other to play dice together on the street.  Also, in Parker, D was in the back seat of the car during the commission of the crime.  In Bailey, D was 10 feet away on the street corner. (Proximate issue)
(i) D does run away with the perpetrator, but look at the case of Albert v. US. It is common sense that an innocent person might flee a crime scene out of fear of getting wrongfully blamed 
(ii) Principle Idea: so there’s a principle that just running from the scene of the crime can have an innocent explanation
iii) Aiders and Abettors Before the Fact (Guilty of Substantive Crime)
(1) Persons who aid, abet, or encourage the principal prior to the crime, but are not physically present at the time the crime takes place (i.e. providing blueprints to the criminals prior to a burglary).
(a) They provide sufficient and do so with knowledge their aide will be used in commission with the crime

(2) Limitation: If a person facilitates a misdemeanor (like drunk driving), he is not necessarily guilty of all the crimes that subsequently occur. Marshall says criminal negligence is based on what a reasonable person would have believed and what was foreseeable. Can use circumstances to show there was a subjective awareness. The Marshall court – used reasonable foreseeability to substitute subjective awareness and Goldman says this a proximate cause issue to demonstrate reasonable foreseeability. If reasonably foreseeable that by giving keys to drunk person would lead to them killing someone / getting in an accident – then we use we use this reasonable foreseeability to substitute subjective awareness to aid and abet. Lauria didn’t go through this process b/c Lauria told them he was aware
(a) People v. Marshall: D gave his drunk friend the keys to his car, and his friend crashed, killing himself and another driver.  Court found that D could not be held liable for involuntary manslaughter even though he negligently turned his keys over to his friend b/c he did not encourage his friend to get into an accident and kill someone.  D could not be seen as a participant b/c he was at home asleep in bed.  If D had actually been in the car w/ the drunk driver he would be viewed as more negligent and culpable. Michigan Law said it’s a misdemeanor to give a drunk person keys to your car – but didn’t say anything about if the drunk person kills themselves or someone else
(i) Goldman says if person facilitates misdemeanor he is not guilty of crime that subsequently occurred. Goldman also disagrees with majority this doesn’t make sense because he was more dangerous being at home and not in the car and capable of taking action when the accident was occurring.
iv) Aiders and Abettor After the Fact (Not guilty of substantive crime)
(1) Took no part in the crime / assisting people in the crime prior to it being committed – only got involved after crime was committed. Their consent in the criminal enterprise only begins after the fact.
(a) Note: Agreeing before the crime is physically committed that they will then provide a hiding place to D is actually an encouragement that is an aider before the fact

(2) Persons who assist the principal after the crime (i.e. giving a hiding place).
(3) Exception: Not guilty of substantive crime. Guilty of whatever that jdx designates for that crime of aiding and abetting after the fact. No longer liable for substantive crime. (at previous common law he was)

c) Defenses to Accomplice Liability

i) Review

(1) D has common design to do unlawful act

(2) When Ds have a common design to do an unlawful act, all D’s can be held liable for any act done in furtherance of the criminal act. 
13) Conspiracy
a) Overview: 

i) Conspiracy Rule: An agreement b/w 2 or more people to accomplish some crime or some felony or to accomplish a lawful purpose by criminal means. 5 Elements
(1) Express or implied Agreement: People can be part of the same conspiracy w/o ever meeting or knowing about each other.

(2) Agreement must involve a meeting of the minds of 2 legally culpable People
(3) Intent to pursue an unlawful objective / lawful objective through criminal means

(4) Overt Act in Furtherance of the conspiracy – to create the conspirator 
(a) Pinkerton Rule v. Common law rule
(b) How to Abandon Conspiracy

(5) D joins the conspiracy before it ends to be guilty of the crime of conspiracy

(a) Conspiracy to evade justice (escape punishment) is not sufficient to constitute conspiracy

ii) Overview: Conspiracy is a separate crime in itself and does not merge into the substantive crime. A conspirator is only guilty of the crime of conspiracy and not of the substantive crime committed by his co-conspirators unless you’re in federal court and Pinkerton Rule applies
(1) Actus Reus: Agreement to commit unlawful act / series of crimes and under majority jdx D must do an overt act in furtherance of the crime (can be relatively minor)
(a) There is no conspiracy to commit / engage in a gross reckless crime

(b) Can find D guilty of gross recklessness in their own behavior but not b/c of agreeing to do it

(2) Mens Rea: You do so and make an agreement with the intent to commit the target crime 
(3) Can be guilty of both a conspiracy to commit X and the substantive crime of X
(4) Conspiracy is a crime that exists in a handful of jdx based on old common law that just by agreeing to the conspiracy – b/w D and someone else – the conspiracy begins there

(5) Today, a majority of states require an overt act in furtherance of the conspiracy, but mere preparation will usually suffice

(a) Note: If there is an initial agreement among the parties to engage in a series of criminal conduct all constituting the same crime (planning 10 separate robberies), then there is only one conspiracy.
(6) Exam tip: Hearsay bars an out of court statement being offered for the truth of the matter asserted. Co-conspirator Exception to the Hearsay Rule – All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.  This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their chances since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.
(a) Limitation: Once you have been arrested your participation in the conspiracy is over and anything you say is not in furtherance of the conspiracy. Therefore it is not admissible under the exception. For example confessions to the police are not admissible due to this.
(b) prior to trial, prosecution asks judge, by preponderance of the evidence that there was in fact a conspiracy. If judge agrees, then prosecution may use exception to the hearsay rule
iii) Difference b/w Accomplice Liability v. Conspiracy

(1) If your co-conspirator commits another crime to satisfy the overt act requirement in conspiracy then it just consummates the conspiracy crime – you’re not automatically liable as well for substantive crime (unless Pinkerton jdx).

(a) Once Prosecution can establish you’re a co-conspirator, in order to convict you of criminal charges for substantive crimes (outside of conspiracy) that you’re co-conspirators committed (AKA any substantive crimes you yourself did not commit) then must use the accomplice liability analysis

(2) Can use Lauria factors (knowledge and stake in outcome) to show conspiracy mens rea if you make an agreement with intent to commit the target crime. Using Lauria factors to show implied agreement. 
(a) Lauria had no stake in outcome and since minor crime Lauria was not viewed as being a conspirator 

(3) Can use Lauria factors (knowledge and stake in outcome) to show accomplice liability mens rea of intent that the person you assisted the commission of that crime and can use Lauria factors to show liability for gross recklessness
(a) Can also show encouragement 

(b) If specifically told they are it’s being used for illegal purpose and you knowingly provided assistance for serious dangerous criminal act to take place then no need to go through Lauria b/c obvious there is accomplice liability 

(4) Example of Conspiracy but no accomplice liability

(a) L and W agree to blackmail D, But L is in jail so W blackmails D alone. 

(b) L is liable for conspiracy b/c there is an agreement with intent to commit blackmail

(c) Is there accomplice liability for L – well did she help W b/c she was in jail 

(i) One might argue that her agreement to commit blackmail was encouragement for accomplice liability

(ii) But could argue that b/c she was in jail and didn’t help with planning or execution it’s not enough to provide assistance for accomplice. So arguable that co-conspirator is not liable as accomplice b/c didn’t provide needed assistance that’s key for accomplice liability

(5) Ex of accomplice liability but not conspiracy

(a) W wants to blackmail D- but also wants to protect L from liability so W hides fact he is blackmailing D. But L actually knows – so b/c she knows W wants to blackmail D and she secretly wants W to blackmail D. So, L gives W paper and ink to write blackmail letter. W doesn’t know L is helping him but L is assisting him with intent W commits blackmail.

(i) L not liable for conspiracy – they never had agreement – W and L did not have meeting of minds to blackmail D

(ii) Accomplice liability: is L liable for blackmail as accomplice – yes. Even though no agreement – L provided assistance with intent the crime is committed

b) Express or Implied Agreement
i) Overview

(1) Can show implied agreement if knowledge of crime and stake in outcome see Lauria factors to show implied agreement + intent to commit unlawful crime
(2) Chain Theory and Wheel and Hub Theory are only available to Federal Jdx
(3) Common Law does not follow chain theory or wheel and hub theory

ii) Chain Theory Chain Theory Rule: One overriding conspiracy that consists of an ongoing and continuous relationship b/w the parties. Everyone on the chain is considered to be part of one conspiracy and can be charged with all of the substantive crimes committed by the conspirators even if all the parties don’t actually know each other. Generally a chain of product passing b/w all conspirators helps us link them together. THE PRODUCT IS THE MOST IMPROTANT THING – WITH DRUGS YOU NEED EVERYONE INVOLVED TO CARE ABOUT WHETHER OTHER PEOPLE IN THE CHAIN DO THEIR JOB.  Everyone has a vested interest in the success of one another’s illegal conduct
(1) Exam tip: This Rule applies when you reasonably should have known others were involved in the ongoing relationship and you thus become responsible for their crimes, even if they are on the same level as the conspiracy and even when they do not know each other.
(a) This is b/c the operation is dependent on all of them doing their individual parts

(i) Especially note when it’s an ongoing relationship while in Kotteakos it was just Brown doing the same thing over and over again with different people

(b) Can potentially be guilty of limitless # of crimes b/c 1 co-conspirator is considered connected to every crime committed. Theoretically, 1 person could end up with multiple life sentences. This gives prosecutors the opportunity to get plea deals and get people to turn on each other

(2) There is generally a chain of product passing between all of the conspirators that helps us link them together.

(a) All that is required is that they be reasonably aware of each other’s participation in the overall criminal enterprise in which they are participating- don’t need to know each other/speak to each other
(3) U.S. v. Bruno: 86 people connected with a smuggling, distribution and selling of drugs in NY and TX were said to be all of the same conspiracy under the chain theory despite majority of the members not knowing other members 
(a) Although the parties did not know each other, the court held that they were all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stage. 
(i) A single conspiracy existed b/c each participant knew that he was a necessary link in the chain of the drug distribution scheme
(ii) The distributors knew someone had to bring it in, and the middlemen knew someone would be selling it

(4) Blumenthal v. United States: Selling whiskey at prohibited prices. Parties didn’t know each other, but all part of 1 conspiracy b/c they knew others were part of the distribution plan at other stages

(a) One overriding conspiracy that exists b/w ongoing 
iii) Wheel and Hub theory: One participant may enter into a number of sub-agreements, each involving different persons. All of the agreements are similar in that they have 1 common member. However, if it is established that the sub-agreements are reasonably independent of each other (ex: the members of each agreement, other than the common member, have little or no interest in whether the other agreements succeed) the situation will be regarded as involving numerous different and independent conspiracies. The common member can be characterized as the “hub” of the wheel and each sub-agreement as a spoke. The common member is, of course, a member of each conspiracy. But the members of each “spoke’ conspiracy are not members of the other “spoke” conspiracies and have not conspired with the members of those conspiracies. 
(1) You cannot link the outer spokes as you did in the chain theory. It is distinguishable because they are not dealing in the same product (product is not passing through all of them and there is no interdependency between the spokes. 

(a) Opposite of Pinkerton where one person would be guilty of crimes of all of the others regardless of knowledge.

(i) The common member (the hub) is part of each conspiracy, but the individual members have not conspired together and therefore cannot be linked in a common conspiracy
(2) Kotteakos v. United States: Several persons including Kotteakos conspired to obtain loans from the FHA by means of applications that fraudulently misrepresented the uses to which the borrowed money would be put. Eight distinct transactions occurred, each involving defendants who had no connection with the other loans. The only connecting element was that all the loans were obtained through the services of a single broker named Brown, who pleaded guilty and testified against all others.
(a) Holding: court Ruled that they could not use testimony of others involved because it was not one overarching conspiracy. It is not an inherent part of the act to involve others and each act could exist independently and one person had no vested interest in the success of the others. 
(b) IT WAS NOT A SINGLE OVERRIDING CONSPIRACY B/C THEY WERE NOT LINKED TOGETHER LIKE IN BLUMENTHAL – THEY DON’T CARE ABOUT WHETHER THE OTHER PEOPLE GET THE FRAUDULENT LOANS 

(i) There must be something that links all of them together, even if the accountant told all of them he was getting fraudulent loans for other people, that’s not enough to link them together
(ii) Exam tip: try to see if some business relationship connects all of them together 
c) Agreement must involve a meeting of the minds of 2 legally culpable people

i) Subjective Standard (Majority jdx): in order for a conspiracy to exist, it requires a subjective meeting of the minds. Cannot conspire with someone who is not legally culpable for conspiracy.
(1) Not conspiracy b/c not conspiring with someone who can be guilty of the crime. If they can’t be guilty of the crime, then can’t be guilty of conspiring with them. Need 2 people

(a) Exam tip: If 2 co-conspirator and they are tried on separate trials - if 1 found not guilty- if they are acquitted- then it precludes the conviction of conspiracy for the other alleged conspirator. You must have both of them involved in a conspiracy. 

(2) People who cannot legally conspire: children and victims of a crime

(a) Persons not legally competent (children) CANNOT be part of a conspiracy

(i) HYPO: If 25 y/o and a child agree to steal from store. 25 y/o will be guilty of substantive crime, but can’t be guilty of conspiracy too b/c no meeting of the minds of 2 legally capable people b/c child cannot be part of conspiracy
(b) Victims of a crime cannot be convicted of the crime that victimized them and since they can’t be convicted of the crime, then Victims of a crime CANNOT be part of the conspiracy. (Gebardi v. US) 

(3) Model Penal Code and Minority jdx: Does not require subjective meeting of the minds, requires a reasonable manifestation. If D and undercover agent agree to commit a crime – D is still guilty of conspiracy to commit crime with undercover agent. 

(a) This could not be true in majority jdx b/c the undercover agent is not subjectively agreeing (b/c undercover agent) – so only 1 person subjectively agreeing 

ii) Wharton’s Rule: If agreement is a critical element of a certain crime, then you cannot convict someone for both the substantive crime and conspiracy to commit that crime
(1) Adultery: both must agree to sex, otherwise it’s rape. Dueling: Both have to agree to the duel, otherwise when you kill someone it’s murder. 

(2) Wharton said you shouldn’t be allowed to convict someone of the crime and conspiracy if the agreement to engage in the crime is part of the definition of the crime itself. Otherwise it’s almost double jeopardy

(3) Wharton’s Rule is NOT the same as Gebardi (must be a legally punishable person to conspire with for you to be culpable for conspiracy)

(a) Exception: Wharton’s Rule is limited to the minimum # of people required to commit a crime. 

(i) If a law says the minimum number of people is 5 people to agree to commit a crime and then 5 people do the crime, they cannot be tried for both conspiracy and the crime. However, if a 6th person joins, then they can all be convicted of both conspiracy and the crime

d) Intent to pursue an unlawful objective

i) Rule: Must have actual intent to pursue unlawful objective / lawful goal though unlawful means
(1) If 3 people (A, B, and C) – A and B tell C they are going to retrieve A’s stuff from D’s yard. C goes with them to retrieve what he mistakenly believe is A’s property. A and B know they are actually stealing D’s stuff. C is not a co-conspirator nor is he guilty of larceny bc he was not knowingly and subjectively intending to permanently deprive another of property. His mistake of fact gives him a defense to larceny and conspiracy. A and B can be guilty b/c both of the crime and conspiracy were aware of facts and their minds met and only need 2 people 
(a) C had no actual intent to pursue an unlawful objective

(b) Unreasonable mistake of fact is a defense to conspiracy

e) Overt Act in in furtherance of the conspiracy
i) New Majority Jdx: At common law, the conspiracy was complete when the agreement with the requisite intent was reached. This is still true in some states, however most states require an overt act in furtherance of the conspiracy. The overt act only needs to be done by any one of the co-conspirators 
(1) Overt Act: Not like attempt crimes (where it’s either substantial step or dangerous proximity) here anything slight committed by any of the co-conspirators in furtherance of the illegal activity. Mere preparation counts. 
(a) Ex: Walking by the bank to see what the hours are like, arranging a getaway car

(b) Can even be as slight as efforts to acquire equipment

(i) Policy: The secret activity in conspiracy cases is potentially more dangerous to society and, since a group is involved, it is more difficult for one person to stop the activity once the agreement has been made

(2) Furtherance of illegal activity: If co-conspirator steals a getaway car to use for the robbery. Stealing the car is overt act and it’s in furtherance b/c it’s to help them successfully rob the bank. It may not be enough to get you liable for attempting to rob (not dangerous proximity or substantial step), but it’s enough to say done in furtherance of crime b/c it’s typical for people to use stolen cars for getaway cars and that is reasonably foreseeable so it’s imputed to ALL co-conspirators. 

(a) DOES NOT need to be as substantial as the physical conduct required to establish accomplice liability, nor does it need to meet the “substantial step” requirement established for “attempted” crimes in some jdx 
ii) Common law conspiracy outside of Pinkerton: (CA and most states follow) Co-conspirators were guilty of substantive crimes not b/c they were part of some conspiracy of agreeing to do it, or if 1 other co-conspirator did an overt act in furtherance of the conspiracy, but ONLY IF they actually themselves did something that would make them guilty of substantive crimes through aider and abettor theory. 
(1) Ex: they provided the getaway car of the guns. Or they checked out the bank hours before a robbery. D did something under accomplice liability that they are one of the accomplices beyond just that conspiracy charge of agreeing. Changed after Pinkerton 

(2) Common law: If you want to hold someone guilty for substantive crime on vicarious liability theory – you must use aiding and abetting theory and be an accomplice. D must do something that assists in the commission of the targeted offense. Simply saying yes to the agreement is not enough. D must knowingly did something else other than agreeing to further the crime. If you didn’t do anything else, you are guilty of just the crime of conspiracy

(a) Under Common law – could not be guilty of FM if the only crime you commit is conspiracy and do not do anything else to make you guilty of whatever substantive crime that occurs where the murder happens

iii) Pinkerton rule: Federal rule and minority jdx: Do not use if question says use only common law All co-conspirators are automatically held responsible for any and all reasonably foreseeable substantive crimes (any overt act) committed by any of their fellow conspirators in furtherance of the conspiracy (unless they withdraw). Exam tip: The very act of conspiracy has made you guilty of the substantive crimes committed by those co-conspirator unless you affirmatively abandon.
(1) The mere act of agreeing to join the conspiracy and being guilty of the crime of conspiracy is enough to make you guilty of everything you would have been guilty of if you were an aider and abettor and physically assisted. 
(a) Gov now has more leeway in terms of being able to prosecute people for crimes even though they weren’t physical involved. If they were part of the conspiracy, they can be charged with the substantive crimes committed.

(i) Under Pinkerton, simply by being a member of the conspiracy you can be charged with FM too if that happens b/c then you’re guilty as an accomplice

(b) Pinkerton now makes every co-conspirator an aider and abettor simply by joining the conspiracy

(i) Makes them responsible as if they were an aider and abettor 

(2) Withdrawal conspiracy: Everyone can abandon conspiracy or 1 member of conspiracy could leave an ongoing conspiracy. 

(a) Withdrawing from the conspiracy relieves you of any culpability for any substantive acts done in furtherance of the conspiracy AFTER you leave. 

(b) It does NOT eliminate your culpability of any crimes you committed before you left the conspiracy – only saves you from future actions not from any past actions or the actual crime of conspiracy itself. 

(c) How to withdraw: D must communicate his intent to withdraw and renunciate the conspiracy with sufficient time before the conspiracy takes place so that other co-conspirators have a reasonable time to abandon the crime completely
(i) Must communicate to EVERY co-conspirators

(ii) Probably not abandoning in time if you say you abandon at front door of bank before going in. 

(3) Pinkerton v. U.S.: D and his brother conspire to commit violations against the IRS, but then D goes to prison for something unrelated. While D is in prison, the brother carries out the substantive crime. D is liable for his brother’s substantive crimes b/c he failed to withdraw. D is liable for any reasonably foreseeable substantive crimes committed in furtherance of the conspiracy by fellow conspirators. Membership in the conspiracy is sufficient to establish liability

(a) Dissent: Professor agrees with dissent that majority opinion sets a dangerous precedent. Essentially allowing double jeopardy. They convict someone for the same offense twice – punishing for the conspiracy and then punishing for the substantive crimes in furtherance of the conspiracy 

f) D must join the conspiracy before it ends in order to be guilty of the crime of conspiracy.
i) Key to McDonald: A conspiracy can go on longer than actual overt crime if there is considered to be another purpose to it that has not yet ended. Anyone joining is then liable for the conspiracy – they are not liable for crimes committed earlier, but depending on jdx they might be liable for substantive crimes afterwards.
(1) Rule: Can be guilty of conspiracy even after the target crime has already taken place if it can be shown that the conspiracy involved more than just the crime, but also the criminal events after the initial crime – shows the conspiracy lingered on
(2) McDonald v. U.S: A victim is kidnapped and held for ransom. Once the money is paid, the kidnappers take it to D, where D agrees to launder the $ for kidnappers (for a fee) 

(a) Holding: Court did find D guilty of conspiracy b/c he joined in before the conspiracy was over- the goal of the crime was to divide the money up after it is laundered so it cannot be traced. 

(b) D guilty of conspiracy to commit kidnapping, even though kidnapping was over, ransom received, and victim released.  Court viewed this as 1 long ongoing conspiracy which they say doesn’t end until clean money that is spendable is acquired. Since D was essential to getting the money cleaned, he joined the ongoing conspiracy and thus not merely to launder, but to kidnap b/c joined during course of conspiracy and before end which doesn’t end until kidnappers got useable $. However, D not guilty of physical crime of kidnapping since that took place before D ever joined the conspiracy. 
(c) Even under McDonald Rule, he gained liability for conspiracy to kidnap – but did not gain liability for the actual crime committed by the conspirator before he entered. Crime committed by co-conspirators after you join depends on if you’re in Pinkerton Rule jdx or common law jdx.
(i) Not guilty of substantive crime before he joined, but guilty of the conspiracy b/c court determined in this case that the conspiracy didn’t end. 

(ii) Prof: Court did a broad interpretation in saying conspiracy continued on until they got what they intended to get out of it – the clean cash. 
ii) Conspiracy to evade justice (escape punishment) is not sufficient to constitute another conspiracy / be used as evidence to establish the original conspiracy . 
(1) Once you have been arrested your participation in the conspiracy is over and anything you say is not in furtherance of the conspiracy. Therefore it is not admissible under the exception. For example confessions to the police are not admissible due to this and evading justice is not in furtherance of the conspiracy b/c the conspiracy is over and otherwise it would never end
(2) Krulewitch v. US: D and another woman convinced a 2nd woman to go to FL for the purpose of prostitution.  They were charged w/ conspiracy to commit the crime based on a hearsay conversation that took place after they were arrested.  
(a) Sub-Rule: A statement by a co-conspirator to be admissible (as an exception to hearsay so that conspiracy can be established) against a D in court must be made in furtherance of the conspiracy

(i) Efforts to conceal a conspiracy is not another conspiracy

(ii) The conspiracy was ongoing because concealment and evasion of justice were a key part of sentencing, her statements dealt with the subject matter hence admissible
(b) Holding: Conspiracy ends upon arrest – so any conversations after the arrest cannot be added as evidence to the conspiracy

(i) Evasion of justice can NOT be the last element that the conspirators are carrying out, b/c the evasion could theoretically go on forever, which would make the conspiracy go on forever. There is an end to every conspiracy.
(ii) the conspiracy ended when they completed the transportation of the woman and when they were arrested so it cannot be admitted as evidence.

14) Defenses
a) In general

i) Before discussing any defense, discuss causation (if applicable) to show they are responsible for the killing
b) Self Defense (Complete Defense) Overview
i) Rule: If a reasonable person under the circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack (of death or great bodily harm), then you are justified to use self-defense. This is a complete defense, even if you’re mistaken – as reasonable / objective mistake.  However, you are only allowed to use force that is proportional to the imminent attack (i.e. a punch for a punch).
(1) Objective standard: We do NOT place the reasonable person in the same shoes as D (psychologically), rather only in the same proximity. The psychological makeup of D, such as being an abused child, does NOT provide objective circumstances, they are subjective 

(a) We take into account who the attacker is and who the victim is, their physical condition, the circumstances of the situation, etc.
(b) Difference b/w provocation and self-defense

(i) Reasonable person would have been provoked but no self-defense claim b/c maybe initial aggressor surrendered or maybe the amount of force you respond with is not proportional and thus no SD claim either
(2) But there is even a subjective test included - if a reasonable person looking at the circumstances would have thought there I had a right to self-defense - but actual D happens to know the gun that he is pointing at the eventual victim is empty - if they subjectively know that - then they don't have a self-defense claim even though a reasonable person watching would say has self-defense reasonable claim

(a) So need objectively reasonable belief - but also must be an honest (so kinda subjective belief) required as well 
(3) Must also have a reasonable and honest belief that the amount of force is needed to protect yourself. You cannot escalate the violence to an unnecessarily high level.

(a) If you do, then you don’t have a claim of SD

ii) Exception to Majority Common law rule that you must have both objective and subjective standard to have a complete defense
(1) Minority/ CA Rule: Imperfect Self-Defense: allows a D to argue I honestly believe this and if jury concludes the D did honestly believe but a reasonable person wouldn't have - then CA instructions say the jury is to acquit of murder and find D guilty of voluntary manslaughter b/c D doesn’t possess malice. A subjective standard
(2) Smaller Minority (Florida): Stand your ground rule: A completely subjective belief for the need for self-defense results in an acquittal
(3) State v. Simon: D is an elderly man who claimed all Orientals know martial arts. He felt threatened by his Asian neighbor so he shot at him. The court held that D was acquitted b/c the court only required a subjective standard – not objective Standard
(a) But court changes their opinion so that when they apply the opinion to future cases it has a different outcome (but D remains acquitted)

(4) Jahnke v. Wyoming: Son, D, who waited for, shot, and killed his father after years of abuse, and after his father told D not to be there when he returned, does not have a claim of self-defense because the father did not put D in imminent threat of death or serious bodily injury.  Won’t tailor the defense to the battered child characteristics of D because that would make this a subjective standard, and court follows an objective, reasonable person standard.  A reasonable person would not have perceived a threat of imminent bodily harm or death.
(a) Battered Women Syndrome does not constitute a reasonable claim unless the victim is being beaten or hurt within the moment that the victim fights back
(b) here, could have argued imperfect self-defense, diminished capacity (not in CA), or provocation
(i) However, here Janke didn't get benefit of that instruction b/c Wyoming doesn't have imperfect self-defense on the books, but the judge (prof says maybe as a mistake or maybe out of compassion) gave manslaughter instruction
(ii) So Jahnke would have had the same outcome if it was a CA case. The only way there would have been a different outcome is if the jury said Jahnke was reasonable b/c then complete self-defense
iii) Non-Deadly Force by a Victim: 

(1) A victim (a non-initial aggressor who possesses the legal right of self-defense) may use non-deadly force in self-defense any time that victim reasonably believes that force is about to be used against them
iv) Deadly Force by a Victim: Exam tip: On an essay exam question you must mention both majority and minority views. 
(1) Majority Rule: (CA) A victim is permitted to use DEADLY force in self-defense any time that they reasonable believe that deadly force is about to be used against them and their response is necessary to combat the attacker
(a) There is no responsibility to attempt to retreat
(2) Minority Rule: prior to using deadly force in self-defense, the victim of a deadly attack must first “retreat” only if it is safe to do so. NO DUTY TO RETREAT IN CA UNLESS INITIAL AGGRESSOR
(a) Three exceptions to minority Rule:

(i) A victim of a deadly attack does not have to retreat if they are in their own home / on their property 
(ii) The victim of a violent felony such as rape or robbery does not have to retreat even if one is safely available

(iii) Police officers have no duty to retreat
(3) A person who is not the initial aggressor may use non-deadly force in SD any time that they reasonable believe that force is going to be used against them or another victim

v) Deadly Force by Initial Aggressor: Generally, one who is at fault for starting a confrontation has no right to use force in her own defense during that confrontation. But an aggressor can “regain” her right to use force in self-defense in 2 ways
(1) Exam tip: Insulting words do not make someone an initial aggressor

(a) The initial aggressor is the first one to use physical violence or to threaten imminent use of physical violence when the instrumentality of such violence is immediately present

(i) One punch is almost never seen as deadly force
(2) Withdrawal or Retreat: An aggressor who, (in good faith, attempts to remove herself from the fight, and communicates to the other person her desire to remove herself, regains her right to use force in self-defense- tells victim “I’m all done now”
(a) Even if the initial aggressor started the fight with initial deadly force i.e shot at victim but missed) as long as they withdraw and retreat – then if the intended victim comes at them with deadly force they can use self defense

(b) Rowe v. United States: D is a Cherokee Indian and the deceased was white. D says he never tried to speak with the decedent but witnesses say he attempted to have a conversation and the decedent refused to acknowledge him. The decedent went out into the lobby and after a short time was followed by D. The decedent then said a racially derogatory comment to D who then kicked him on the leg and then backed away. The decedent then sprang at him with a knife and cut him in 2 places on the face. D then drew his pistol and killed decedent.

(i) Holding: Because Rowe backed up to the bar, he surrendered the fight and then had the right to respond to deadly force (being slashed in the face with a knife) with other deadly force.

(3) Sudden Escalation: if the victim of the initial aggression suddenly escalates a “minor” fight into one involving deadly force and does so without giving the aggressor the change to withdraw or retreat, the aggressor may use deadly force in her own defense
(a) Exam tip: Even if in a majority jdx and no duty to retreat, if you are initial aggressor then you must retreat if a safe avenue of retreat is available and known to them
(b) State v. Abbott: The Scarano's son insulted Abbott, and a fist fight ensued. Abbott got the first hit in and knocked Scarano to the ground. Then, Scarano's father came outside with a hatchet in hand and his wife behind him holding a carving knife and a large fork. All of the Scarano's were hit by the hatchet. The son received severe head injuries and Abbot says he was also injured.

(i) Holding: court adopted the minority Rule which requires that any D using deadly force must first seek an avenue of retreat if possible and safe to do so

c) Defense of Resisting Arrest

i) Rule: Can resist an unlawful arrest by a police officer by non violence – complete defense
ii) Rule: Can resist an unlawful arrest with violence if a police officer uses excessive force
(1) CL: can use force to resist an unlawful arrest

(2) CA: can only use force to resist an unlawful arrest where the police officer is using force that threatens your life
(a) CA resisting an unlawful arrest = misdemeanor battery
(b) CA: resisting lawful arrest = felony battery against a peace officer
(3) Common Law Rule: D can resist an arrest using physical force if the arrest was unlawful
(4) CA Rule: If a police officer does not use excessive force but D does and then later on it was determined to be an unlawful arrest (aka no probable cause), the CA compromise is that it’s not a felony of the battery of a police officer – it’s a misdemeanor of battery on a normal person
(5) CA Rule: If a police officer does not use excessive force but D does use excessive force to resist arrest but it is concluded that the arrest was lawful b/c there was probable cause – then it’s a felony battery of a police officer (so felony b/c battery on police officer)
(6) It is risky because you don’t know if the police officer is lawfully arresting you because criminals don’t know what information the police officers have so theoretically you always have to submit to arrest and then sue later if you think it was unlawful. 

(a) People v. Curtis: D was arrested on suspicion of burglary bc he had a vague recollection of what the perpetrator looked like. D resisted the arrest because he said he was innocent. 

(i) Holding: Curtis’s arrest was not lawful so he does have the right to resist but not to use force. Normally it is a felony to assault a police officer while engaged in lawful duty. Because the police officer was not engaging in lawful duty, it would be reduced to a misdemeanor.
d) Defense of Others: Complete Defense
i) Rule: Right to come to someone’s else’s aid even if that person is a stranger 
(1) Alter Ego Rule: (Traditional common Law/ Minority): When you come to someone’s defense, you step into their shoes and you gain no greater rights than the person you’re aiding (i.e. if the victim can’t use a gun, then you can’t either).  However, you have to be right and cannot be mistaken.

(b) I.e. even if you reasonably thought they were in danger, but the intended victim subjectively knew they were not in danger / did not have a right to SD then you have NO defense
(2) Reasonable Test Rule (Modern/Majority Rule/CA Rule): So long as you acted honestly (subjective) and reasonably (objective, even if you’re wrong), you have a right to a complete defense of SD to protect the victim
ii) Fleeing Criminal Garner Rule: (Police)
(1) Garner Rule: Based on 4th amendment, police are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably  believe that they have probable cause AND the felon is physically dangerous to human beings and society 
(a) i.e. armed robbery, rape, assault with a deadly weapon, murder, kidnapping…)
(2) if there was no other way to prevent a felon from getting way and it was reasonable then the police can use deadly force.
(3) Problem: private citizens can still use deadly force against non-dangerous felons so long as they are right
(a) This gave private citizens more rights than police because the 4th amendment only applies to force used by the government
(b) Thus the Couch rule change it so that private citizens didn’t have more rights than police to apprehend a fleeing criminal
iii) Fleeing Criminal Couch Rule: majority rule (Private Citizens): A private citizen can only use deadly force against a fleeing felon when they reasonably belief the felon poses a threat of serious physical harm to himself or others. (The threat does not have to be imminent). 
(1) Must have a reasonable belief this is a fleeing felon AND that reasonably believe that the felon is dangerous to human life

(a) People v. Couch – D drew his gun and shot and killed a fleeing felon who he saw was trying to steal his car radio.  Court adopted the modern rule and held that D, a private citizen, was not allowed to use deadly force against the criminal who was not considered a dangerous felon.
(b) In some jdx-  have to be right the person fleeing is felon. But majority no – just a reasonable belief they are a fleeing felon

(2) Rationale: before couch – the rule was a strict liability crime – only had to be right the victim was actually a felon – otherwise no defense. 
(a) Now the problem was that Garner was based off the 4th amendment and that only applied to the police. Now private citizens had more rights than the police b/c only had to be right they were a felon, said nothing about believing they were dangerous to society. 

(b) Now private citizens do not have more rights to shoot felons than cops. This helps prevent vigilantism
(3) Note: can also shoot a felon if you’re put in a situation of imminent danger under the self-defense theory – as long as you were honest and reasonable. Then you don’t have to be right about them actually being a felon or not
e) Defense of Property
i) Nondeadly force: 
(1) Can use nondeadly force – to tackle someone who stole property (chattel) and claim defense of property

(2) Hitting someone in the knees w/ a bat is not deadly force (whereas, shooting them even in knees is deadly, and hitting with a bat on head is deadly force)

ii) Deadly force:  is permitted when in D’s dwelling, if D reasonably believes that the use of force is necessary to prevent a personal attack. (but will be under another defense theory i.e. self-defense/defense of others)
(1) Can use deadly force against someone who stole property (chattel) based fleeing felon rules 
(2) Can use deadly force against someone breaking into house based on SD rules

(a) CANNOT use mechanical devices for deadly force for trespasser and then claim defense of property / SD
(3) Mechanical Devices Rule (Common Law) – You are not allowed to set up deadly mechanical devices (i.e. spring guns) to defend your property.  Where the manner and character of the burglary do not reasonably create a fear of great bodily harm, you are not allowed to use deadly force. You cannot use deadly force to solely protect property.

(a) Spring-loaded guns may never be used to defend property b/c the lack of discretion to discrimination against its target

(i) A spring gun cannot discriminate or make a value judgment before shooting, which may lead to accidentally killing a cop, fireman, child - the risk of a mistake is too high.
(b) The law values life over property, including the life of a burglar.
(4) People v. Ceballos – D was suspicious of burglars so he set up a spring gun (trap) in his garage so when someone would try and break in, they would be shot.  A burglar broke in and was shot in the face.  Court held that since D was not present when the burglary took place, there was no threat of death or serious bodily harm, thus D was not justified in using deadly force to defend his property.  
(a) Exam tip: The important thing to focus on is whether there is a risk to human life and safety and the problem with a mechanical device is that it doesn’t assess the risk to human life or safety, it will just automatically shoot no matter the person
f) Necessity (Complete Defense)
i) Rule: D commits a crime out of necessity b/c it’s the lesser of 2 evils. You found yourself in a circumstance in which case a greater harm (like assault) can be avoided by the commission of a lesser crime. 
(1) An objective test.

(2) Affirmative defense – D has burden of proving all the elements

(3) 5 elements
(a) D is faced w/ 2 bad choices

(b) There are no legal alternatives 

(c) There is an imminent threat

(d) D chooses lesser harm

(e) D did not create necessity

(4) People v. Carradine: D refused to testify as a witness to a homicide claiming the necessity defense.  She was afraid of serious injury or death to her and her family from the gang that she would be testifying against. Note: not duress defense b/c it was not a specific current threat coming from a specific person, rather she claimed an environmental threat of in general she is in danger from the gang. Court says still guilty of contempt even if D is reasonable in her belief of a threat to her safety.  Not a valid reason not to testify because the government can provide her and her family protection.

(a) Civil Contempt: An indefinite amount of time for punishment. D is locked up for as long as they are withholding testimony that is of value (or if trial is over)

(i) Civil contempt is “holding the keys to your own cell” b/c all you have to do is testify and you will be let out 

(b) Criminal Contempt: A definite amount of time for the punishment

(i) Typically for not following court orders or disrespecting the court

(c) Her argument: the greater harm of assault by the gang could be avoided by contempt of the court

ii) Necessity Application to prison Escape – the Lovercamp Rule (CA)
(1) Specific threat of death, serious bodily harm / sexual attack

(2) No time for complaint to authorities or history of futile complaints that render complaining an illusory remedy

(3) No time or opportunity to resort to courts

(4) No evidence of force, violence or injury to prison personnel or other innocent persons during the escape

(5) Prisoner immediately reports escape to proper authorities when he reaches a point of safety

(a) Prof: This last requirement makes the defense pretty much a fiction b/c most D’s would never turn themselves in b/c they would probably just get sent back to the same prison anyway.
(b) State v. Reese— While in prison, D feared forcible sexual assault.  He reported this to his counselor but to no avail.  Thus, he escaped from prison.  He got about 8 miles away, but then was caught about 24 hours later.  D claimed a defense of necessity.  Court held that D did NOT have the defense of necessity b/c he went 24 hours after escaping without reporting himself to the authorities, and that was too long.
iii) Exception: Necessity is NOT a defense to homicide
g) Duress (Complete Defense)
i) Rule: When 1 person coerces another or attempts to coerce another into committing a criminal act b/c there was an immediate threat of death or serious bodily injury either to you or a family member. Modern trend is that the threat can be to any person
(1) Has to be that there is no reasonable way of getting out of the situation other than the crime and that D is not at fault for bringing about the situation
(2) Exception: There is no defense of duress if D commits a homicide

(a) Duress NOT available to D seeking to avoid testifying in judicial proceedings out of fear for personal safety, b/c then the system wouldn’t work

(3) Distinguish from Necessity: Threat is from another person, not external circumstance

h) Consent: Complete Defense
i) Rule: Defendant has a complete defense when the injured victim consented to the harm caused ONLY when:
(1) The consent was voluntarily and freely given (without duress)

(2) The party was legally capable of consenting

(a) No consent for statutory rape

(b) The more physical and severe the attack the less consent the victim matters

(3) Also there must be no fraud involved in obtaining consent 

(4) Note: once a crime has occurred the power to file/ bring an action is not up to the victim, it’s up to the state. 

(a) Even if a victim of domestic abuse says they don’t want to press charges, it’s not up to them – it’s up to the state to decide whether to prosecute

ii) Limitations: Consent is NOT a defense to the infliction of great bodily injury or aggravated assault
(1) People v. Samuels: D produced several films which depicted bound individuals being whipped. D said that he used make-up and camera tricks to make the injuries look severe but did not actually whip him. D argued consent b/c victim consented to the beating in exchange for $. Expert testimony said there were no splices in the film and the injuries got worse throughout the film.

(a) Holding: Rejected consent defense b/c the beating was so severe and a normal person in full mental capacities would not have given consent – thus someone who gives consent like this is mentally incompetent and not legally capable of consenting. 
(i) Goldman agrees with conclusion, but not analysis. Prof emphasizes difference between this type of film and a sport (i.e. boxing) there is no referee or regulations and the court should consider social acceptance as well.
i) Entrapment: Complete Defense
i) Rule: Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing a prosecution against the person. If the government (or cops) went too far and made the crime too inviting, then D can claim that he was entrapped to committing the crime. This is an affirmative defense. (The D has to ask for it)
(1) Constitutional Defense of Entrapment: If a state does not have a statute covering entrapment, then there is constitutional defense of entrapment. There is a constitutional right to the defense of entrapment. If you can’t find yourself fitting within the state’s entrapment law, can say the government went too far under a constitutional argument. 
(a) There may come a point in time where the government has done too much and made it SO inviting to commit a crime that it is fundamentally unfair to find the defendant guilty of the crime since it would violate due process
(b) U.S. v. Russell: D was found guilty of manufacturing and selling speed after undercover agents provided necessary ingredients to making the drug.  D claimed the a constitutional defense of entrapment, arguing that he only participated b/c the government made it so inviting for him to do so, and without which he would never have committed the crime.  Court held that since D could have been able to have gotten the ingredient on his own, he had a predisposition to committing the crime anyway, thus he was not able to use the defense of entrapment.
(2) Common Law Defense: 
Majority Rule /Federal Rule (Predisposition Rule)– Subjective Standard: looks into D’s mind to see if he was predisposed to or had the intent to commit the crime even without government inducement. 

(a) This defense is only available to innocent people instigated or lured into the crime by the government, where the innocent person would not have done so otherwise. So, “it is only when the government’s deception actually implants the criminal design in the mind of D that the defense of entrapment comes into play”
(b) By using the entrapment defense, D’s criminal history is automatically allowed to be heard in trial – and that can be very incriminating to a jury


(3) Common Law Defense: CA/Minority/Model Penal Code: “Objective Government Conduct” test which focuses not on D’s subjective predisposition, but rather on whether the government’s conduct was likely to induce a normally law-abiding citizen to commit the offense. D’s state of mind is irrelevant.

(a) This test looks to see if the law enforcement conduct has created some motive for the crime other than ordinary criminal intent, as where the crime is made unusually attractive by some collateral benefit.
(i) CA/ Minority jdx dispenses with predisposition as a factor 

(ii) Objective test also is distinguished from the constitutional rule. Here, D does not have to show that the government violated his due process rights to show entrapment

(b) Impacts of this rule
(i) Prevents the government from engaging in behavior just because a person might have done something in the past; AND
(ii) It makes inadmissible the person’s criminal history, which makes it easier for a defendant with a criminal history to successfully raise this defense 
(c) People v. Barraza: The defendant sold heroin to an undercover narcotics agent and claimed entrapment because she kept calling and harassing him until he agreed. He had a criminal history but was in a rehab program and worked at a rehab center and said he only sent her to his contact to get her off his back and didn’t even know if the person had drugs to sell. 

(i) Holding court held that Barraza could use the defense of entrapment because the police officer went too far and they did not allow evidence of his criminal past to be considered. 
15) KIDNAPPING

i) Rule: Any person who unlawfully by means of force or fear, holds or detains another person w/o consent and moves them in a substantial or significant way is guilty of kidnapping. 
(1) Movement/Asportation – a central component/requirement of kidnapping, to determine if movement is substantial or sufficient to establish the crime of kidnapping look at:
(a) The distance – how far was the V moved by D
(i) Slight, trivial or merely incidental movement likely insufficient

(b) Risk of harm – did the movement increase the risk of harm (physical or psychological) to the V (compare risk of harm of original location to risk of harm at new location)

(c) Concealment – did the movement of V help D avoid detection?

(2) California/Majority Movement Standard

(a) Movement must not be merely incidental to the commission of the other underlying lesser crime; OR

(b) Movement must SUBSTANTIALLY increase risk of harm beyond that inherent in the underlying crime.

(3) General Rules

(a) Traditional Kidnapping ​– ordinary kidnapping is typically for the purposes of extortion (ransom) – movement requirement easier to satisfy

(b) Kidnapping for other purpose – if kidnapping for another crime (i.e., assault, robbery, rape), then movement must be shown to be beyond what would be expected for the underlying crime (more than merely incidental to the other crime.) see People v. Chessman (CA 1951 – DEF found guilty of kidnapping b/c moved V 22ft to DEF car for the purpose of raping V; Ct. held 22 feet was enough to satisfy strict kidnapping statute of CA; CA later established modern rule that requires greater scrutiny when satisfying the movement requirement)

ii) Rule: In the vast majority of cases some significant movement of the victim is typically necessary in order to satisfy the requirements of kidnapping. The movement must be more than merely incidental to any underlying crime, such as kidnapping for purposes of robbery.
(1) A typical way of determining whether the movement was sufficient may be resolved by whether the movement increased the risk of harm, either physically or psychologically, to the victim.

(a) For example, courts are likely to find that moving the victim to a remotely secluded location is deemed not merely incidental to the commission of some other offense because it has increased the potential of danger to that victim. 

(2) In addition, so long as there has been some movement, that movement will not have to be a very far distance if the victim was confined in a so-called “secret” (hidden) location.

(a) For example, if the victim is moved from a living room to a basement, this is often considered sufficient for a kidnapping to have occurred. 

16) False Imprisonment

i) Rule: To hold someone by force or fear
(1) Lesser offense to kidnapping

