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CRIMINAL LAW OUTLINE
CRIME = ACTUS REUS + MENS REA + CAUSATION + HARM – DEFENSES
ACTUS REA

Commission

Voluntary act?
Any intentional act (or words) can potentially qualify as a criminal act. Even scaring someone to death by intentionally yelling at them when you know they have a weakened heart can be deemed a sufficient intentional criminal act.

Some bodily movements that do not qualify for criminal liability:


Conduct that is not the product of the defendant’s own volition does not qualify as a criminal act. Reflexive or convulsive acts such as epileptic seizures do not involve an “act” under criminal law, because they are committed involuntarily. 

Watch out, however, for a situation in which the D is driving, in spite of knowledge of his dangerous pre-existing condition. 

For example, while an act performed while unconscious or asleep (i.e., sleep walking) does not give rise to a criminal act in and of itself, this will not be true for every D who falls asleep at the wheel. Here the D might well be at fault for having continued to drive with the knowledge that he was too tired or sleepy to safely continue.

PEOPLE V. DECINA: A criminal defendant who ignores the possibility of a medical condition causing unconsciousness or involuntary actions can be found guilty of Reckless Driving and homicide.

D’s conduct was reckless when he made conscious decision to get into the car knowing he was susceptible to seizures. 
Degree of recklessness can be based on how often he had seizures. 
Dissent: No crime bc at the time he caused the harm he was unconscious and Prosecution is trying to move it back in time. 
Omission (Failure to Act): Normally, under American criminal law, one is not required to prevent harm from being inflicted upon another. However, there are 5 situations in which the law can, and often does, impose a legal responsibility to act.

Statutes often impose a legal duty to act and thus require action. 

For example, on April 15 anyone with income in the preceding year above a certain level must file an income tax return, or they must at least request and extension.

The failure to fulfill contractual agreements that are relied upon by others can give rise to criminal liability. 

Agreements obligating lifeguards, surgeons or air traffic controllers, etc., to show up and perform their pre-agreed upon duties in a reasonable manner, do impose legal responsibilities. Criminal liability can arise if foreseeable injuries result from the failure to reasonably perform such duties.

In the real world the most common example of criminal liability being imposed as a result of an omission arises out of the relationship between the parties.

For example, parents have a responsibility to protect the minor children in their care.

WILLIAMS V. STATE: The failure to obtain medical care for the child is enough to support a conviction of statutory manslaughter.

D argues a reasonable person would not have been able to save child, thus there is no negligence or omission of duty to care.

Criminal liability for the death of another can arise by virtue of a D having voluntarily assumed a duty of care for someone, but then having failed to reasonably fulfill that duty. 

BARBER V. SUPERIOR COURT: There is no criminal liability for failure to act unless there is a legal duty to act. Omissions, rather than an affirmative action, without duty are not a “cause in fact” of a patient’s death. 
There is no legal duty for Dr. to provide heroic lifesaving medical services because no one was asking for it, so taking off life support was merely an omission of treatment. An omission in the absence of duty CANNOT be said to be the cause of the death. 

If there is a legal duty to act, then the omission of life saving care can be an intervening event. If this interrupts causation then would the charge just be an attempt?
Failure to fulfill K obligations and duties may and duties may create duty to ac (i.e., lifeguard) – Criminal liability may arise for foreseeable injuries that occur due to the D’s failure to REASONABLY perform K duties. 
GILBERT V. STATE: D committed an affirmative act to kill as opposed to Barber where doctors omitted to act. 

The D’s conduct created the perilous situation in which the victim finds herself in, and the D fails to provide reasonable assistance to the victim. (Even where someone does not cause the initial injury or danger, they can potentially be responsible by undertaking, but then withdrawing assistance at a time and in a manner that causes harm to the victim.)

MENS REA (MENTAL STATE)

Transferred Intent
The intent to commit a crime may be transferred to a different victim than the D originally intended. (Can transfer intent between 2 victims of the same crime)
For example, the D shot at one person, but missed the intended victim and killed another.
When this sort of transferred intent crime takes place, there will always be 2 separate crimes available for prosecution and conviction. For example, in the case of a D charged with murder based upon a theory of transferred intent, the prosecution may obtain convictions of both:

The murder of the person actually killed, as well as

The attempted murder of the person originally fired upon but missed.

It is not possible to transfer intent between different crimes. 

For example, it is not possible to transfer the felonious intent to commit a burglary to the crime of arson. This is true even if, while the D is committing a burglary, there is an accidental burning down of the dwelling house in which the burglary was taking place. (Felony-murder and misdemeanor-manslaughter are technically exceptions to this rule).
REGINA V. FAULKNER: The act must be intentionally and willfully committed to be guilty of a felony. 
Felony Murder Rule is an exception for allowing the transfer of intent. (So is reckless murder)
You can transfer intent for attempt crimes 
Strict Liability 
These are so-called no-intent-crimes.
Defenses that are said to negate intention cannot be used to defend against crimes of Strict Liability.
Examples:
Reasonable mistake of fact is a defense when used to negate a requisite intention, but only when that intent is an element of the charged offense. Therefore, a mistake of fact, even if it is reasonable, can never be a defense to a Strict Liability crime.
The only possible mental defenses to a strict liability crime are insanity, unconsciousness (such as that potentially caused by involuntary intoxication) and possibly the defense of Duress.
If, when you read the statute, you do not see any adverbs (knowingly, willingly, or intentionally) then it is probably a (no intent required) strict liability crime. 
Complete Defenses:
Insanity
Involuntary Intoxication/Unconsciousness
Duress
Small minority allow “reasonable and honest mistake of fact” as defense to stat rape. 
REGINA V. PRINCE: stat rape victim told D she was over 18. D is criminally liable even though he reasonable and honestly believed she was of age. (In Ca, this defense is accepted.)
General Intent
Most crimes are General Intent crimes. All crimes not mentioned as falling within any other category of mental state are General Intent crimes.
In order to obtain a conviction in a criminal prosecution of a General Intent crime, the law requires that the prosecution need only prove that the D possessed a single mental state at the time he perpetrated the actus reus of the crime. The most commonly tested GI crimes on the Bar are Battery/Rape.
“Reasonable” mistake of fact is a defense to all GI crimes. However, “unreasonable” mistake of fact is not a defense to GI crimes. 
Sometimes courts decide behavior is so negligent or harmful that the D had criminal intent. 
Defenses:
Reasonable Mistake of Fact
Involuntary Intoxication/Unconsciousness
General Defenses (insanity, self-defense, duress, necessity, consent, defense of property, entrapment)
Specific Intent

SI crimes will always involve 2 or more separate mental states which are supposed to be taking place at the same time, unlike GI which is one single act. 
The following crimes are the only Specific Intent crimes:
Solicitation
Conspiracy
Attempt
Larceny
Receiving stolen property
Embezzlement
False pretenses
Robbery
Burglary
First degree murder
Extortion (not in Goldman’s list?)
Assault (so long as defined in that jurisdiction as an attempted battery). Under this theory, Assault is a specific intent crime because all attempts are specific intent crimes. In some jurisdictions Assault is defined more narrowly as a threat. Under this latter theory, assault is a general intent crime. Because there are 2 theories of Assault, you will be told which in exam. 
Lack of intent is a defense for all specific intent crimes?
Defenses:
In addition to all the defenses available to a D who is being prosecuted for a GI crime, there are 2 defenses available to D’s who are charged with a Specific Intent crime. (Neither of these 2 defenses are available when defending against a GI crime).
Unreasonable mistake of fact. (Not nearly as strong as reasonable and will probably lose if it is unreasonable.)
D cannot be guilty of SI theft if believed property was his. 
Voluntary Intoxication/Unconsciousness
Diminished capacity – typically this would involve either substantial voluntary intoxication or some significant mental disease or defect. 
For example, let’s assume that a D in an assault case (“attempted battery”) claims he was so voluntarily drunk that he didn’t know anyone else was around when he fired his gun. Heavy voluntary intoxication is a possible defense to the Specific Intent crime of such an “assault” or a specific intent crime such as “assault with intent to kill.” This would not be a defense to the GI crime of simple battery.
PEOPLE V. NEWTON: Doctrine of diminished capacity allows a California D to argue that his mental condition at the time of the killing was such that he could not form the “malice afterthought” required for a conviction of murder. 
PEOPLE V. HOOD: An intoxicated person must have specific intent to commit a crime of Assault with Intent to Commit Murder. 
Malice Crimes: More often than not, these crimes are governed by the same rules that are applied to general intent crimes. There are, however, situations in which malice crimes will be treated as if they were specific intent crimes.
Murder
Arson
You can be guilty of a malice crime just based on pure recklessness. 
Always important to have a substitution for the state of mind for the intent to kill.
Mistake of Fact
If the crime is one of Malice or General Intent, then the general rule is that mistake of fact is a defense, but only so long as the mistake was reasonable.
In cases involving a Specific Intent crime any mistake, even an unreasonable one, is also an available defense. 
Mistake of fact is never a defense to any (no intent) Strict Liability crime.
	Mental State of the Crime Charged
	Applications of the Defense

	Specific Intent
	Any mistakes, reasonable or unreasonable

	General Intent
	Reasonable mistakes only

	Strict Liability
	NEVER

	Malice
	Reasonable mistake of fact only (with the rare exception of a claim of Imperfect Self-Defense)


Intoxication 
Voluntary Intoxication:

The intoxicant knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant.

Addicts and alcoholics are still voluntarily intoxicated even though they cannot be convicted for simply being an addict. 

This is not a defense to general intent crimes, though it can be a defense to specific intent crimes and even accepted as a defense in most jurisdictions to malice crimes. Nor is it a defense in most jurisdictions to the crime of reckless or negligent homicide.
PEOPLE V. REGISTER: Voluntary intoxication is not a defense whenever recklessness is an element of the offenses like depraved mind murder.

STATE V. STASIO - Dissent: Intoxication should constitute a defense as the accused may not have possessed the mental state specifically required as an element of the offense. (It is a defense for specific intent crimes)
About half of the jurisdictions, D will not be relieved of criminal responsibility because of voluntary intoxication.

Exceptions to using voluntary intoxication as a defense:

When drugs taken for medication produce unexpected or bizarre results.

If intoxication impairs a D’s mental faculties that he does not possess the willfulness, deliberation and premeditation for murder 1. 

Premeditation means D contemplated it.

Deliberation means to have conceived and executed this with a cool and rational thinking mind. 

Felony homicide will be reduced to murder 2 when intoxication precludes formation of underlying felonious intent. 

The defense of insanity is available when voluntary intoxication results in a fixed state of insanity. (still insane at trial)

Involuntary Intoxication:

Involuntary intoxication occurs if the intoxicant was not knowingly and voluntarily ingested, or at least the effects of the intoxicant were not reasonably known to the D. 

For example, the D was forced to ingest, or was unaware that he was ingesting, an intoxicating substance; or (as in the case of Ambien) the D was unaware of the potential side effects.

Involuntary intoxication has the same legal effect as insanity. It is a defense to all crimes, including the (no intent) strict liability crimes. Of course, involuntary intoxication will only be a defense once if the Trier-of-fact concludes that the D engaged in his criminal conduct because of the intoxication. 

CAUSATION

Cause in Fact
The D’s criminal conduct was a cause of the harm to the victim. In other words, “but for” the acts of the accused, the injuries would not have occurred when and where they did.

Every object or event has a seemingly infinite number of preceding “causes in fact” without which the event would not have occurred.

There are cases in which the defense of an accused rests upon the absence of “cause in fact.” 

For example, consider the situation in which a child dies after having been mistreated by his parents. Assume, however, that the evidence establishes that the child’s death was exclusively the result of a disease such as cancer and was in no part caused by the paternal mistreatment. The legal conclusion is that, though perhaps guilty of child neglect or abuse, they should be found not guilty of the child’s death.

Cause in fact is not enough to make anyone guilty, but is a perquisite for proximate cause. 
Proximate Cause
When the D’s conduct is determined a sufficiently direct cause of the harmful result. 

Only a tiny percentage of the actual (“but for”) causes of an event will be deemed close enough (proximate) to that event to give rise to criminal responsibility. These are referred to as the “proximate” or “legal causes” of the event.
BURRAGE V. UNITED STATES: When the use of a drug distributed by D is not an independently sufficient cause of the victim’s death or serious bodily injury, a D cannot be liable unless such use is a “but-for” cause of the death or injury. 

When there are multiple causes of death, must determine if D’s specific cause resulted in a reasonably foreseeable death. 

Ex: Somebody who leaves somebody unconscious in road during night is still proximate cause if they get run over by truck bc that was reasonably foreseeable.

If a D’s wrongful conduct is the “direct and final” cause of the harm to the victim, then that D’s behavior will always be deemed the proximate cause of that harm. This will be true even if another cause, separate and distinct from that of the accused, combines with a D’s actions to cause that ultimate injury.

For example, assume that the victim’s death is the result of a combination of injuries inflicted by both the D as well as injuries later inflicted in a completely separate incident caused by a completely different perpetrator. Also assume that the victim did not die solely from the injuries inflicted by either of the 2 attacks upon him, but rather dies because of the combination of injuries suffered. Both independent actors are deemed to be the direct and final cause of the victim’s death.

COMMONWEALTH V. ATENCIO: If not for D going to get gun and starting game of Rus. Roulette, the deceased would not have shot himself. After D picked up gun, it was reasonably foreseeable that deceased would pick up gun and play. D failed to discourage victim. D’s were convicted for involuntary manslaughter. 
If you encourage the act, that is enough to make you liable as accomplice. 
IVM may be predicated upon wanton or reckless conduct

D had a duty not to encourage and intervene before V pulled trigger. 
If however, a D’s wrongful conduct is not the direct and final cause of the ultimate harm to the victim, then that D may or may not be deemed the proximate cause of that eventual injury. The D’s liability will be dependent upon whether the intervening event that caused that ultimate harm was reasonably foreseeable. 
If the intervening event, such as negligent medical treatment, would have been reasonably foreseeable to the D at the time he inflicted the injury upon the victim which caused the need for the medical treatment, then the D is still deemed to have been the proximate cause of the ultimate harm to the victim.
If the intervening event, such as gross and outrageous medical malpractice, would not have been reasonably foreseeable to the accused at the time he inflicted the injury upon the victim which caused the need for the medical treatment, then it is deemed to be a superseding as well as intervening event. Superseding events cut off the liability of all prior causes.
STEPHESON V. STATE: Victim’s death was a reasonably foreseeable consequence of the D’s criminal conduct and D had absolute control and custody over her at the time.

It should always be remembered however, that simply because someone is a proximate (legal) cause of the harm to another, does not necessarily mean that a crime has been committed.

For example, a person who shoots someone is clearly the legal (proximate) cause of the injuries they have inflicted. If, however, the shooter’s conduct was “justified” or at least legally “excusable,” the conduct would not be criminal. 
Ex: An ambulance’s failure to help out a bleeding victim is not an intervening act – it’s the absence of an act. If the V died as a result of the injury (loss of blood) inflicted on him by the shooter, then the paramedic’s failure to treat does not matter, therefore the shooter becomes the proximate cause of death. 
Aiding and Abetting
IN RE JOSEPH G: Cannot be guilty of both murder and aid/abetting suicide but you can charge for both. “Every person who deliberately aids, or advises or encourages another to commit suicide, is guilty of a felony.” 

PEOPLE V. KEVORKIAN: It is criminal to aid or solicit another to commit suicide.
STEPHENSON V. STATE: D was engaging in violent conduct for which the suicide of the victim was reasonably foreseeable. Any of 4 murder theories (except for intent to kill) could be argued here.

HOMICIDE

At common law, murder is the unlawful killing of another human being with malice aforethought. 

There are 4 different theories/states of malice aforethought mind required for murder:

Intentional Murder

Intent to commit great bodily injury (Always Murder 2)
Felony Murder

Gross Recklessness Murder (Always Murder 2)
It is still a homicide even if it only briefly shortens the victim’s life.

Remember: If all you are told is that the charge is Murder, then that means we are dealing with a common law murder – which is what today we would call Murder in the 2nd degree. 2nd degree Murder is a malice crime; in some particular factual situations it is treated as if it were general intent crimes.

In order for a homicide to be a murder, it is necessary that at the time of the killing, there exists in the D’s mind one of the following 4 mental states:

Intent to kill – when one intends to cause the victim’s death; only explicitly expressed form of malice. 
Intent to kill w/ premeditation and deliberation = 1st degree murder

Intent to kill w/o premeditation and deliberation = 2nd degree murder

Intent to kill w/o premeditation and deliberation and a defense/mitigation = VM

Intent to do serious bodily harm – when one intends to inflict serious bodily harm on a victim; may not have consciously desired to cause V’s death, but V dies as a result of the bodily harm.
Ex: A stabs B in arm, B as a result of the injury bleeds out. 

If a weapon is used to cause the serious bodily that is deemed deadly then intent to kill may be implied.

No malicious intent if V had a particular condition that made them more vulnerable to serious injury and D was unaware of condition; Malice if D was aware.

A Depraved heart – D’s intentional conduct is so grossly reckless that they are aware they are creating a risk that is SUBSTANTIALLY LIKELY to cause death or great bodily harm. This is defined as the D having engaged in the intentional performance of a grossly reckless act that is subjectively understood by him to entail a substantial likelihood of causing death or great bodily injury. Thus, the prosecution is required to prove both the D’s gross recklessness plus his subjective awareness of the high risk of serious harm to others created by that grossly reckless conduct.
Gross Recklessness:
The more reasonable foreseeability that harm would take place, that they were creating greater risk; D themselves knew it was very dangerous to it. 
The risk of harm is so likely, you can make the argument it is equivalent of intent to kill. There is a real chance people might die.
Mitigates to involuntary manslaughter. 
COMMONWEALTH V. MALONE: D took revolver and suggested playing Russian Poker and put it to head of friend who said “I don’t care. Go ahead.”  Gross Recklessness can be substituted for a malicious state of mind. D’s actions were sign of a depraved or malignant heart. 
If D had subjective awareness of the danger he was creating; a situation of a high probability of death.
Depraved mind murder is normally the exact same as reckless murder
A certain percentage may be guilty of manslaughter, but not of M2
A 1 in 6 chance will probably be liable for manslaughter, (Atencio) but higher than that begins to get into M2 (Malone)
D must have known of risk. (look to the circumstances - jury could conclude that a D actually didn’t know there was risk involved, if so then go to involuntary manslaughter) – distinction from criminal negligence is all based on degree
Elements: 
The conduct of D exposed a high degree of risk to human life and safety;
No/little social value to the conduct;
Although degree of risk to human life or safety was high, reason behind act was socially valuable and would mitigate to criminal negligence IVM
D intentionally engaged in the reckless conduct; and
D must subjectively have been aware that his intentional conduct had a high degree of risk to human life and safety. 
Felony murder:
Rule: Any (reasonable foreseeable) killing that occurs during the perpetration or attempt to perpetrate an inherently dangerous felonies to life (Majority), such as Burglary, Arson, Abduction (kidnapping), Robbery, Rape, mayhem (causing a permanent disfigurement). 
The intent to commit an “inherently dangerous” felony establishes the “malice” required in order to make any foreseeable homicide occurring during the perpetration of that felony a murder. This is the single major exception to the general prohibition against allowing the mens rea of one crime to be used as the requisite mental state for a completely different crime. There are 5 defenses to Felony Murder: 
If the D has a defense to the underlying felony, then he has a defense to the charge of felony murder. (if no underlying felony then no felony murder).
The underlying felony must be something other than the killing itself. In other words, you cannot convert an assault that results in a homicide, or the homicide itself, into a felony murder simply because the homicide or assault was a felony. Felony murder requires the perpetration of a felony other than and in addition to the assault which caused the homicide, or the homicide itself.

If the law permitted the felony murder rule to raise any VM to a murder, then prosecutors would be permitted to use the felony murder rule in order to prosecute any criminal homicide as a murder. The crime of voluntary manslaughter might simply disappear, always to be replaced by the more serious offense of felony murder.

5 most common crimes that jurisdictions will be qualifying for murder 1:

Burglary

Arson

Robbery

Rape

Kidnapping (abduction)
Mayhem
California has carjacking and shooting/killing somebody from vehicle

Felonies not inherently dangerous to life are not applicable to felony murder 1, but are to FM2 – injecting someone with a dangerous drug (trespassing, larceny, and grand theft – felonies not applicable for FM2)
Felony murder can be reduced to IVM if it turns out not to be a felony, and they are still guilty of a misdemeanor. 
The deaths must be foreseeable. A bolt of lightning would not be reasonably foreseeable, though a heart attack suffered by a victim during the middle of a robbery would seem to be foreseeable. 
PEOPLE V. PHILLIPS: Only felonies that are inherently dangerous to human life can support the application of the felony murder rule. 

Tobriner says if not for this ^, you could use rule any time there is death

D charged with FM2 not reckless murder b/c prosecution worried D might have actually believed he could help the child and then it would be mitigated to IVM. Prosecution wanted to get as long of a sentence as possible. Prosecution thought D was a real danger to people by spreading medical misinformation

Though deaths caused by the felons while they are fleeing from the commission of a felony are felony murders, once the Ds reach some point of temporary safety (spends the night at Mom’s house) any deaths they may cause thereafter can no longer be a felony murder based upon the original felony. (That original felony ended before the deaths had occurred).

A homicide committed by someone other than one of the felons might not be felony murder.

Agency Theory (Significant Minority): Generally, a D is not liable for the death of a co-felon at the hands of a third party such as the victim or the police. This is based upon the agency theory. Under this theory a felon is responsible for the behavior of his or her co-felons, but NOT for the independent actions of third parties such as the police.
Agency theory is more broad because it does not necessarily require Ds are acting together in the moment, whereas Washington requires that the D or co-felon are doing something reckless that escalates the situation. 
CA rule requires it is the D himself who did something reckless that escalated the situation. 
But Washington is more broad in the sense that it can even be the cop who is doing the killing.

Proximity still exists as a requirement in these jurisdictions. 
COMMONWEALTH V. REDLINE: Accomplice was killed by police, which court said was justifiable homicide and they can never result in anybody being convicted of murder (even co-felon).

Redline Rule: exception to felony murder, felons are not liable for deaths of co-felons so long as death is caused by victim or police.
Human Shield Cases: felon is charged with felony murder bc malice is so obvious by risking someone’s life.
Agency theory is broader than Redline, but Redline has aspects of agency theory. 

Redline is the first and primary application of the agency theory. 
Any other circumstances the shooting must be fired by felons. 
If D starts shooting, police respond by killing D’s partner, D cannot be convicted bc partner is killed by officer in justifiable homicide

If one D kills V, but other D was not involved
Proximate Cause (Minority): however, the D might still be held liable if her (or co-felon) grievously escalated the inherent danger of the crime which resulted in the death of a co-felon. 
In these jurisdictions, the courts emphasize the (proximate) causation theory over the agency theory by concluding that the felon’s dangerous conduct caused the third party’s deadly response.
Entire scope of the evaluation of culpability is based on proximate cause, these courts don’t look at people acting as agents. 
PEOPLE V. WASHINGTON (slight majority): Adjusts Redline Rule by looking for reckless conduct by D’s AND that conduct proximately caused the death.
Traynor says felony murder should be reserved for those cases in which felon engages in reckless conduct beyond that needed for felony.
If your co-felon commits a reckless murder during robbery and the other felon did not agree or induce it than he cannot be guilty of FM.  
If co-felons (treated as group) escalated things to reckless level, anyone who died as proximate cause of their escalation, including a co-felon, they are liable. D’s really have to recklessly escalate situation. 

Behavior has to be reckless in addition to the crime. 

But if they go guns blazing into robbery, then that can be seen as escalation of regular robbery even if not done during robbery. 

Has to be intervening event caused by the felon in question, with some element of proximity to it. 

CA statute: has to be the D himself that creates escalation
If co-felon dies from D’s escalation, D is guilty but would not be guilty under Redline. 

If D starts shooting, police respond by killing D’s partner, D can be convicted because D starts the shootings, unlike Redline. 
In a few agency theory jurisdictions if, while trying to prevent a robbery or apprehend the robbers, an innocent party such as a store owner or a police officer kills an innocent third party, the robbers are found guilty of felony murder. 

For the purposes of the Final exam, however, you should treat these deaths of innocent third parties the same as you would treat the death of a co-felon. In other words, only find culpability for felony murder if one of the felons fired the fatal shot (or inflicted the death and some other intentional manner) or the D participated in escalating the dangerous conditions beyond those of the base underlying felony (such as robbery) itself. Such escalation can result from the taking of hostages, the use of human shields and in a small number of jurisdictions when the perpetrators fire the first shots.
PEOPLE V. SARUN CHUN: Aiding and abetting of an inherently dangerous crime makes D applicable to the felony murder (2) rule under accomplice liability.

In order for something to be felony murder 2, it has to be something where the definition of the crime would require someone to be physically harmed (or attempted to)

Harmless Error Rule (Chapman Error): it is an error made by the trial court (often instructional) during the trial which is so egregious and harmful to D’s case it must on due process ground be reversed and retried without the same error taking place.
CA has looser definition of what is a harmless error. 

Would have been FM1 if he did the shooting and killed someone. 

PEOPLE V. SEARS: FM2 does not extend to assault bc it is an integral part of the homicide. (Burglary with intent to commit bodily injury is assault based)
Ireland (merger) rule: felony murder instruction may not be given when it is based on a felony that is an integral part of the felony.
If we allowed assault based crimes (like manslaughter) to be used as the basis for felony murder then we would have succeeded in eliminating all mitigation bc every time a crime of murder would be mitigated to manslaughter by virtue of provocation or reasonable mistake of fact (or diminished capacity) prosecutor can file it as a felony murder case instead of intent to kill or commit bodily injury bc all they have to prove is that D assaulted the victim therefore you would eliminate all mitigations for murder. (Bootstrapping)
Rape and Mayhem are assault based felonies allowed as they were specifically included by statute. 
Felony murder issues:

Has to be inherently dangerous felony

It cannot be a felony that was assaultive by definition.

In most jurisdictions it has to be a proximate cause.
Defenses to Felony Murder

Does D have a defense to underlying felony?
If the death was not foreseeable?
Lightning bolt during felony, not liable

Original felony ended before the death occurs (by getting to a point of safety)

Someone other than the co-felon committed the homicide
Redline jdx: if someone else other than co-felon commits murder

Washington: escalation 
Ireland: Underlying felony is an assault that results in the homicide.
1st  Degree Murder:
An unlawful willful, deliberate, and premeditated killing of another.
Common law did not have degrees of murder.
Treated like a specific crime (other murders are malice crimes)
First-degree murder almost always occurs in one of two ways.
Premeditated and deliberated intent to kill murder; OR
Premeditated: homicide was thought out and planned (ex: lying in wait)
Deliberate: homicide committed by D in a “cool headed” and rational state of mind and the D weighed the consequences of their actions.
General rule that a D cannot premeditate and deliberate instantaneously
CA minority has established P & D can occur relatively instantaneously 
1st degree P & D murder treated as SI crime with same defenses to mitigate.
Diminished Capacity (Voluntary Intoxication) generally a defense.
Reasonable provocation – mitigates to VM.
Unreasonable provocation – “heat of passion” a partial defense if D was subjectively provoked but not reasonably provoked; homicide can be mitigated to 2nd degree murder (Caruso)
Felony Murder Rule – a reasonably foreseeable homicide that occurs during the perpetration or attempted perpetration of a statutorily listed felony will constitute 1st degree murder. Normally, these would include only inherently dangerous common law felonies such as burglary, arson, robbery, rape or kidnapping. 
In California, which follows a modified version of the proximate cause rather than agency theory, felony murder in the first degree will result when, but only when, the D is guilty of a “murder” (based upon intent to kill, or intent to commit serious bodily injury or depraved and malignant heart recklessness), which was committed during the perpetration of one of a group of listed felonies.
If the death occurs during the perpetration of a non-assault based inherently dangerous, but not statutorily listed felony, then it will normally be classified as a felony murder in the 2nd degree. 
Conspiracy would count as a felony for felony murder in federal jurisdictions and some states, but would not be allowed as the underlying felony in CA.
Ex: D and V play Rus. Roulette, V points at D’s head and gun doesn’t fire. D points gun at V’s head and it does and V dies. D cannot be convicted of 1st degree murder but can of 2nd degree. 
2nd Degree Murder:

Any unlawful killing that is not murder in the 1st degree and has no mitigations or defenses – requires malice aforethought.

Intent to Kill – any unlawful intentional killing that is not premeditated or deliberate (an instantaneous killing) with no reasonable provocation. A “heat of passion” killing (Caruso)

Intent to cause serious bodily injury – an unlawful killing that occurs when D intended to only cause bodily harm, but assault ultimately leads to unintended killing. 

Malignant/Depraved Heart (Gross Recklessness) – wanton and reckless (unless in MA) disregard for human life and safety. One acts so grossly reckless they are aware their conduct creates a substantial and unjustifiable risk that will cause harm, but consciously disregard the risk.

Common Law Felony Murder – any killing that occurs during the perpetration or attempt of an inherently dangerous felony (not statutorily listed under 1st degree murder)

Must be inherently dangerous

Must abide by Ireland/Merger doctrine rules

Manslaughter:
Voluntary Manslaughter: any homicide that would otherwise have been murder under intent to kill or intent to commit serious bodily harm that has a mitigation will result in VM. Difference from murder is the absence of malice. Mitigations:
Provocation – In order for provocation to mitigate an intent to kill or intent to commit serious bodily injury murder to voluntary manslaughter, all 4 of the following factors must be present:
A reasonable person would actually have been provoked into a heat of passion by the conduct of the victim. (objective standard)
In other words, this must be a killing as a result of passion created by something the victim did that would have enraged a reasonable person. Such situations would include the discovery of adultery or the victim having just struck the D with a staggering blow.
Hot temper not an excuse or relevant, but may allow mitigation of M1 to M2 under theory of unreasonable provocation. 
The victim’s behavior, which would have also provoked a reasonable person, actually provoked the D into a heat of passion. (subjective standard)
At the time the D lashed out and killed the victim, a reasonable person would not yet have cooled from the passion they had been thrust into by the victim’s behavior. (O)
At the time the D lashed out and killed the victim, that D had not yet personally cooled from the passion the victim’s behavior had thrust upon him. (S)
PEOPLE V. HARRIS: What constitutes a cooling off period depends upon extent to which passions have been aroused and nature of the act which caused provocation. Cannot be too long that reasonable person would’ve cooled.
Questions of reasonableness are left up to judge?? 
What is difference between reasonable provocation and complete self-defense?
Bouncer severely hurt D, but did not use deadly force. So distinction is nondeadly force but a deadly response (disproportionate response)
Ex: someone violently assaults somebody else, throws weapon away, sits down, victim pulls out gun and shoots him (but was reasonably provoked)
Ex: of reasonable provocation: being severely beaten, seeing family member reasonably beaten, catching adultery in the act. 
The Caruso case concluded that an honest, but unreasonable heat of passion does not reduce murder to voluntary manslaughter, but does prevent the formation of cool and deliberate so as to preclude a conviction for first-degree premeditated and deliberated murder, rendering the D guilty of second-degree murder. 
Thus while a subjective, though not reasonable, heat of passion works to eliminate (mitigate away) the specific intent crime of murder 1, it does not mitigate the malice crime of murder 2 down to the general intent crime of voluntary manslaughter as would have been the case if full legal provocation had existed.
Law only requires that D reasonably believed provocation. If D was reasonable in mistake, they are allowed benefit of reasonable provocation. 
Half jurisdictions allow premed to exist in very short period of time.
Assume some premed is required and instant premed is minority.
PEOPLE V. BERRY: Mere words can be sufficient to let jury consider provocation to reduce murder to manslaughter. Language must be descriptive or dangerous. 
Provocation does not have to be one thing, but can be over a period of time, slowly but surely.
Diminished Capacity – Your capacity to think was so diminished at the time of the crime that you cannot be charged. In many jurisdictions, (Not CA) the D’s diminished capacity can be used to reduce murder to voluntary manslaughter. The capacity may have been diminished by either:
Voluntary intoxication – if D was intoxicated to the point where they no longer had the capacity to establish the requisite intent to kill or commit serious bodily harm may mitigate down to VM. 
Mental disease or defect of the mind but less than insanity – if D does not have requisite mental capacity to fully appreciate the consequences of their actions or create the intent required may be able to mitigate down to VM. 
PEOPLE V. WOLFF: Sanity defense rarely works bc juries are influenced by danger they feel D presents. Jury found him sane.
1st case to say diminished capacity should apply to murder 1 like any specific intent crime. Did D have mind to deliberate and premed? 
Being able to maturely reflect, but cannot because of some mental illness. 
In order to be insane, at the time of the crime, one must be unable to determine that his actions were wrong due to mental defect. 
D has burden of proof for complete affirmative defense of insanity:

Burden to move forward with evidence, bring it up.
Burden of persuasion: proof beyond reasonable doubt, proof by the preponderance of evidence. 
Diminished capacity is purely a matter of degree for how far you can mitigate (from 1 to 2 or 2 to VM)
Need certain degree of DC to go from 1 to 2, you need an even higher degree of DC to go from 2 to VM, and the greatest of incapacity would be insanity/unconsciousness that you have a complete defense. 
Involuntary Manslaughter: (This will always be the result of an unintentional homicide.) There are 2 theories of involuntary manslaughter: Criminal Negligence and Gross Recklessness.
4 Types of Negligence:
Accident
Civil Negligence
Criminal Negligence
Gross Recklessness
Criminal Negligence Involuntary Manslaughter
Exists where negligence is sufficiently above the level of regular negligence but not so high as to call it recklessness (where strict punishments apply). 
Common examples of criminal negligence involuntary manslaughter would include (but not limited to) a victim dying as a result of injuries caused
When the D fell asleep at the wheel or
By the D’s careless handling of a firearm.
A criminal negligence involuntary manslaughter would have been a Depraved Heart Murder/ Reckless Murder, but for one or both of the following:
Though the D’s behavior, which resulted in the death of the victim, may have been criminally negligent it was not sufficiently reckless to qualify as murder. Had the behavior involved recklessness of a more outrageous nature, it might have satisfied the first of the 2 prongs necessary in order to have constituted the more serious crime of murder in the 2nd degree under a Depraved Heart theory.
“Subjective awareness” of the creating of a high degree of risk to human life or safety, while not necessary in order to establish liability for criminal negligence involuntary manslaughter, is required for Depraved Heart Murder.
Misdemeanor Manslaughter: a killing that occurs during the perpetration of an inherently dangerous misdemeanor is IVM under misdemeanor manslaughter theory. 
 Many jurisdictions limit this type of involuntary manslaughter to cases in which the death occurred during the perpetration of an inherently dangerous misdemeanor; though a few jurisdictions also include non-inherently dangerous felonies as the basis for conviction of a misdemeanor manslaughter. 
Transferred intent is allowed like under FM. 
Most common are negligent handling of firearms, or misdemeanor assault/battery
Not quite bad enough to be felony murders, but bad enough to be punished.
Bootstrapping problem does not exist for misdemeanor manslaughter bc it will have no unintended consequences as there is no lesser crime.
If a person is provoked into slapping someone, it’s misdemeanor assault crime. If he dies, then he can be charged with involuntary manslaughter by way of misdemeanor. 
Assault based misdemeanors can be used as underlying crime. 
Underlying crime is a misdemeanor, but you can be charged for involuntary manslaughter through the theory of misdemeanor manslaughter. 
Majority of jdx limit IVM to deaths that occurred during the perpetration of an “inherently dangerous” misdemeanor; minority jdx will apply IVM to deaths that occur during the commission of even non-dangerous misdemeanors.
Unintentional Killings
GIBSON V. STATE: Degree of intoxication can affect whether a crime can be argued down from murder 1 to 2 or from 2 to VM. 
However, court said homicide is murder when perpetrated by any act imminently dangerous to others and evincing a depraved mind, regardless of human life, although without any premeditated design to effect death of any particular individual.
To lower from 1 to 2, you can say D did not understand or have capacity to understand consequences of their actions so they are not guilty of cool and deliberate mind necessary for murder 1.
Diminished capacity is not defense for gross recklessness
Drunk Driving: 2 reasons that escalate drunk driving from manslaughter to M2:
Repeated drunk driving offenses;
They know they’re drunk and should be more careful (i.e., have been put on notice)
Objective Awareness: getting drunk and behind the wheel is dangerous and speeding through traffic lights is dangerous (but just this is IVM)
Subjective Awareness: D put on notice by cops he was too drunk, but decided to drive and speed through lights anyway
PEARS V. STATE: DUI ended with conviction of murder 2 rather than standard crime of involuntary manslaughter bc he was warned to stop by police, but continued to drive. 
Vehicular manslaughter is a type of manslaughter based on criminal negligence.
2 elements of reckless murder differentiate it from involuntary manslaughter:
Some definable degree of negligence, recklessness not necessary for MS.
Some subjective knowledge that prosecution is able to prove that D knew that he was creating a great risk to human life or safety but consciously ignored the awareness of the danger.
COMMONWEALTH V. WELANSKY: D’s omission in duty of responsibility as owner set tragedy in motion by not fireproofing club. He knew or a reasonable person would have known the danger he was creating and so was criminally negligent for involuntary manslaughter. 
In Mass. Involuntary manslaughter is found through reckless conduct. 
PEOPLE V. REGISTER: You cannot use drunkenness as a mitigation defense for recklessness. Court was influenced by public policy not to allow drunk people to escape judgment
Majority of states follow Register ^. 
Goldman prefers dissent over majority, says dissent is correct in laws. 
Difference between intent to kill and reckless murder:
D cannot use diminished capacity defense for reckless murder.
Majority rule is that you cannot use drunkenness as an excuse for recklessness
Dissent (Minority Rule): A person who acts without an awareness of the risks involved, due to intoxication or otherwise, will be punished for manslaughter, while a person who acts in a way in which he knows is substantially certain to cause death, although not intending to kill, will be treated the same as a person who intentionally kills. 
You have to have a reckless state of mind and be aware of it. 
If he was subjectively aware it would be murder.
If he was not subjectively aware it would be involuntary manslaughter.
THEFT CRIMES

Larceny:

The wrongful or fraudulent taking and carrying away of the goods/property known to be that of another, without consent and with the intent to permanently deprive. 
Actus Reus – Taking away another’s property w/o consent
Mens rea – intent to permanently deprive them of their property
Trespassory – when D takes property w/o consent of rightful possessor of the property (includes obtaining possession by use of a misrepresentation of fact. A so-called “larceny by trick.”)
Joyriding is a trespass to chattel
Knowingly taking something without permission
Taking – this requires an exercising of complete dominion and control by the would-be thief. 
Thus, for example, if the attempted thief picks up an object which is still chained to the rightful possessor’s wall, it is not yet a completed taking until the chain is cut.
Carrying Away – asportation of the property by D (property needs to be physically moved) – slightest movement can satisfy this element. 
Believed to be the person property to another. 
Must be a tangible good and crime can only be committed against a rightful possessor (not necessarily owner) of the property – CANNOT commit larceny against another thief bc not rightful possessor. 
This is a crime against rightful possession and does not require that the property be taken from the rightful owner. This can result in rather strange consequences.
Ex: if an owner’s car is being rightfully withheld from him by a mechanic who is owed for work performed by him on the vehicle, then it might very well constitute a larceny for the owner to secretly retrieve his car without the consent of a mechanic. 
Without Consent – Consent obtained by fear or fraud does not constitute valid consent.
With intent to permanently deprive the rightful possessor.
D has intent to deprive the rightful possessor of the property permanently. Does not mean D does not intend to ever return property. 
Risky behavior – use of property in an inherently dangerous or risky way that created a likelihood the property would be damaged would constitute intent to permanently deprive. (true even if property returned undamaged)
Intent to PD must occur concurrently with trespassory taking – If D takes property w/o consent (trespassory) with the intent to use responsibly and handle carefully and then return soon (no intent to PD). Even if the property is accidentally destroyed/damaged before that return this would not meet the intent to PD prong. 
Intent to PD can change as long as the trespassory continues – If D originally intended to care for the property and return it after using it responsibly, but then changes their mind or decides to use it in a risky/dangerous manner this will satisfy the intent to PD prong. (even if property is returned undamaged). 
Accidental Trespass – Majority – if D accidentally takes someone else’s property and later, upon learning of their mistake, decides to keep it, D not guilty of larceny.
Minority (MPC) – whether initial trespass was intentional or accidental is irrelevant if the D decides to permanently deprive the property or decide to handle in a risky manner then a larceny has occurred. 
Ex: intent to hold something as security for a debt is not sufficient intent to PD bc they intend to return property when debt is paid. 
The taking of an item by someone who mistakenly, even unreasonably, believes that it is their own property is not common law larceny. Such a mistake of fact can provide the taker with a complete defense. If, however, D’s error was the result of a mistake of law there would be no defenses available.

Ex: If someone hunts and kills a white Bengal Tiger not realizing that this type of creature is on the endangered species list and killing it is a crime, this mistake would not be a defense because it would be classified as a mistake of law and not fact.
“If 3 people (A, B, and C) – A and B tell C they are going to retrieve A’s stuff from D’s yard. C goes with them to retrieve what he mistakenly believes is A’s property. A and B know they are actually stealing D’s stuff. C is not a co-conspirator nor is he guilty of larceny bc he was not knowingly and subjectively intending to permanently deprive another of property. His mistake of fact gives him a defense to larceny and conspiracy. A and B can be guilty b/c both of the crime and conspiracy were aware of facts and their minds met and only need 2 people for conspiracy”
Ex: M leaves watch on blanket. J decides to steal it, picks up the watch. Before he could pocket it, M returned and saw J holding the watch and told him to go ahead and keep it. J has committed larceny. 

Embezzlement: 
the fraudulent or unlawful conversion of property of another by one who was, at the time of the misappropriation, in lawful possession. (employee or agent theft) – committed the moment it takes place, unlike larceny which requires permanent deprivation. 
If an employer hands property to his employee, that employer is said to have retained and not to have transferred “possession” of that property.

In such a situation, the employee will have obtained only what is called “custody,” but not actual legal “possession.” If an employee misappropriates property over which he has only “custody” then his crime is larceny and not embezzlement.
However, when an employee acquires the property, on behalf of his employer, directly from a 3rd party, then the employee is said to have obtained “possession” of the property. An employee’s misappropriation of such lawfully “possessed” property is the crime of embezzlement

There are sometimes subtle distinctions between custody and possession.

Ex: if an employee acquires cash from a 3rd party belonging to her employer, places it in the cash register for a very brief period of time before misappropriating it for herself, then employee is said to have still maintained legal possession. In this situation, the employee would be guilty of the crime of embezzlement and not larceny. 

COMMONWEALTH V. RYAN: Holmes said if his intent to take the money was there from the beginning, he never turned the money over to his employer, he is guilty of larceny over embezzlement. 

However, if the money remains in the cash drawer for more than a brief period of time, the employer and not the employee is said to be the lawful possession. Therefore, if the employee misappropriates these funds, her crime would be a larceny.

Actus Reus – Misappropriation of goods to which the D had been entrusted

Mens Rea – intending to permanently deprive the owner of their goods
Fraudulent Conversion – D must handle or use property in a manner that is inconsistent with or beyond the legal scope of their lawful right to possess the property. 

Carrying away unnecessary (unlike larceny), but legal conversion of property is required. 

Legal Conversion – requires more than slight movement of property; requires some concealment or inappropriate use of the property. 

Ex: Since an employee who has lawful possession of her employer’s property might also have physical control of that property, the law typically demands that the prosecution show that the alleged embezzler did something more than merely pick up and carry away the allegedly embezzled property. 

In order to convict a D for embezzlement, as opposed to larceny, it is said that the D must have committed a “conversion.” Inappropriate use of the employer’s property by the employee, especially when there is an effort to conceal the use, often constitutes a “conversion.” Thus, some form of inappropriate use of the property will normally be required in order for the prosecution to prove the crime of embezzlement. 
Property of Another – the property in question must be the legal tangible property of another (does not apply to real property) 

By a person in lawful possession of the property – D must have had lawful possession at the time they improperly converted the property into their possession.

If employer gives employee property – employee not considered in lawful possession of property only has lawful custody over the property. If employee misappropriates custodial property, the crime is larceny and not embezzlement. 

If employee acquires property directly from a 3rd party, on behalf or as an agent for their employer, the employee is said to be in possession and a misappropriation of property in lawful possession is embezzlement. 

The one major distinction between criminal and tortious conversion is that under civil law one who innocently converts property, without fraud, may nonetheless be responsible civilly for the value of the property. On the other hand, though civilly responsible, the convertor would not be criminally guilty if there was no fraudulent intent. 

Ex: A tortious converter is not guilty of embezzlement if they have the intent and the substantial ability to return the particular misappropriated piece of property and do not intend to treat the property in a risky manner. In such a situation, they are considered to have lacked the criminally required intent to defraud. On the other hand, intent to eventually restore that equivalent value non-fungible item (such as the monetary worth of a painting or antique) is not a defense to embezzlement. 

Perhaps the practical reason why the courts have determined that the intent to return the money of non-fungible objects (even if accompanied by the ability to repay) is not a defense to embezzlement is the fact that it is rare for there to be a substantial ability to restore. Thus the courts may simply have decided that it was not worth creating a defense that could be used by only a few innocent people, when such a defense would more likely to be taken advantage of by a large number of the guilty. 

The state of mind at the time of the taking is always crucial.

PEOPLE V. TALBOT: There may be embezzlement where appropriation is openly made and without concealment. The crime takes place at the moment of illegal misappropriation of the funds. The returning of those funds is not itself a defense even if the funds are returned prior to the misappropriation being discovered. 

The alleged embezzler does not have to be shown to have personally benefited from the conversion. Thus, donating the embezzled property to a worthwhile charity is not a defense.

Although there is a jurisdictional split, the more- generally accepted rule is that intent to permanently deprive is an element of embezzlement. (looser definition of permanently deprive than larceny)
 However, this intent to personally deprive is often satisfied even though the alleged embezzler planned on returning the misappropriated property or its equivalent, but intended to deal with the property in a somewhat risk manner, such as buying stocks. 
Embezzlement needs intent to PD, no defense of embezzlement of putting the money, the crime is committed the moment it takes place. However, if you take the money but do not intend to permanently deprive (give it back like Talbot) still can meet intent to PD if you are handling it in risky manner. 
Just like larceny, not only does embezzlement not require the obtaining of title; if title is acquired by the alleged perpetrator, the crime cannot be larceny or embezzlement. It would be false pretenses.
False Pretenses: 

The willful misrepresentation (with fraudulent intent) of a fact in order to acquire property (possession and title) from another; occurs when D misrepresents a material fact that induces the owner of property to pass title of the property over to the D under false pretenses. 
If D believes that she is promising is false, but is later discovered that these facts were actually true, the wrongdoer is not technically guilty of false pretenses. 
Actus Rea – taking title to property by misrepresentation

Title is ownership – doesn’t have to be formal – simply saying “here it is yours” is title passing

Mens rea – with intent to defraud
1) Obtaining title of another’s property – requires D to acquire the property and title from rightful owner.

2) By an intentional (or knowingly) false statement – rightful owner must be induced to transfer title and property through false pretenses.

Majority: false statement must be about a past or present fact (not a future fact)

Under this view, a D’s unfulfilled promise to do something in the future cannot constitute the crime of false pretenses.

Minority (CA): false pretenses could be established even when D’s misrepresentation or false statement deals with a future fact. 

The false statement or misrepresentation must be material to other party’s decision to transfer property and title. It need not be the sole inducing cause (Ashley).

3) With intent to defraud – D must have made false misrepresentations or statements for the purpose of fraudulently obtaining the title and property from the rightful owner.

If the misrepresentations and false statements are made by D thinking they are false, but by happenstance turn out to be true, the D cannot be guilty of false pretenses.
Ex: cannot be guilty if D honestly believes they were entitled to property. 
Ex: a borrower acquires title, as well as possession, to any funds borrowed. If the wrongdoer obtains a loan by means of a false representation made to the lender, then the title to money has passed from that lender to the misrepresenting borrower and the crime committed would be a false pretenses.

On the other hand, if the victim gives property (such as money) to the wrongdoer with the belief that that money will in turn be passed on to a third party, then only possession and not title has been transferred to the wrongdoer. Under these circumstances, the crime committed would be larceny by means of a trick and not the separate (and mutually exclusive) crime of false pretenses. 

GRAHAM V. UNITED STATES: One who obtains money from another upon the representation that he will perform a certain service for the latter, intending at the time to convert the money, and actually converting it to his own use, is guilty of larceny. 

The money used to bribe was acquired by larceny by trick while the fee for his services was false pretenses because he obtained the title to the fee through deceit and trespass by fraud. 
If he had tried to bribe officer and officer rejected it, but lawyer keeps it, it is embezzlement. 
PEOPLE V. ASHLEY: D’s intent must be proved by something more than mere proof of nonperformance or actual falsity. Ordinary criminal defaults will not be the subject of criminal prosecution. Fraudulent intent must be proved, a showing of nonperformance or falsity of a representation will not suffice. Ashley lied about buying the theater, but also his present assets. 
Dissent (Schauer): Court has to add “if the only thing you conclude he lied about was his plans to buy the theater than it is not false pretenses.” No matter how innocent his intentions, he can promise to perform a future act and fail to do so innocently, but D intended not to perform the act at the time he made promise and jury believed that so he’s guilty of false pretenses. 

First case to strike down accepted precedent that only way prosecution could convict somebody of false pretenses was if they showed D lied, not merely about future fact, but also present or past fact. Courts said lying about future fact is not enough. 

Although, Larceny by trick can be lie about present, past or future.

Dissent and old common law: Cannot be a future fact

Majority: not unfair as Schauer states because fraudulent intent that has to be shown can be blocked by D if he can show he did not have intent. 

Jury has to believe beyond reasonable doubt he did not intend to pay back the money or do what he promised.
Title is ownership, it does not have to be formal, simply saying “here, it is yours” is enough to pass title. 

False Pretenses v. Larceny by Trick:

False pretense – obtain title and possession through deceitful means (physical possession not necessarily required)

Once title has been transferred to D, false pretenses is only criminal charge available.

Larceny by Trick – only obtain possession by deceitful means. 

	
	Larceny
	Larceny-by-Trick
	Embezzlement
	False Pretenses

	DEF have consent to have initial possession of property?
	NO
	YES
	YES
	YES

	Is Consent Valid?
	n/a
	NO (consent obtain through fraudulent means)
	YES (legal possessor)
	NO (consent obtain through fraudulent means)

	Is the title conveyed to DEF?
	NO
	NO
	NO
	YES

	Is physical possession of property required?
	YES (carrying away requirement)
	YES (carrying away requirement)
	YES (legal conversion requirement)
	NO

	Intent Required
	Intent to permanently deprive
	Intent to permanently deprive
	Intent to legal convert property
	Intent to defraud


Robbery (larceny + assault):
The taking of personal property from the immediate presence of another person by force or intimidation with intent to permanently deprive victim of their property; must be a forced taking against the person, not just the property.

Actus reus – appropriating of property belonging to another accomplished through violence or threat of violence

Mens rea – intending to permanently deprive a person of their property
Trespassory
Taking from person; by
Means of physical harm; or
Only small amount of force or violence necessary to constitute robbery.

Ex: ripping necklace off neck bc force being applied to V’s neck

Pickpocketing or snatching purse from unaware V is larceny, unless there was some added physical/violent component.

Fear/threat of imminent bodily harm to a human being
Putting in fear = threat of imminent harm to human (i.e., money for your life scenario) 
Threat must be one of imminent harm to a person, not an animal or property.

Threats to commit future harm do not constitute robbery. A threat of future harm in order to get victim to do something is extortion.
Can be charged with multiple counts of robbery if there are multiple people threatened. 
Carrying away; of the 
Property of another (rightful possessor);
Without consent
With the intent to permanently deprive
All the elements of a completed larceny must be present in order for a completed robbery to have occurred.

There must be a taking from the person or from their immediate presence. 

Presence however, is interpreted somewhat broadly and could, for example, cover the tying up of a farmer in his barn and then taking things from his house.

Extortion (blackmail): 
Use of malicious threat in order to obtain property or effect the victim’s conduct

Actus reus – seeking to obtain another’s property by threat of future harm

Mens rea – intending to deprive the owner of their property, or to gain the advantage
Malicious Threat – does not have to be an imminent threat can be a threat to commit future harm

Requiring the victim to do something not directly connected to the threat
Someone who has been the victim of another’s wrongful or criminal conduct, such as the victim of a theft, may threaten to have the wrongdoer prosecuted unless they return the stolen property. The individual threatening such prosecution is not guilty of extortion. 

Though it is acceptable for the alleged victim to demand that the alleged thief not only return the property taken, but also pay reasonable collateral expenses incurred by the victim as a result of the theft, one cannot use the threat of criminal prosecution in order to obtain unreasonably more money than the value of the property taken.

The majority of modern jurisdictions also provide the accused extortionist with a defense if they possessed a reasonable good faith, even if erroneous, belief that the alleged wrongdoer had in fact committed the theft in question. 

An alleged victim cannot command something different from the alleged thief other than the actual item taken or its monetary value. 

Ex: Thus, it is extortion to demand payment of even a legitimately owed debt (or any other form of conduct or consideration) by maliciously threatening to disseminate embarrassing or harmful information unless there is a direct nexus between the debt and the threat. 

Ex: one cannot threaten to expose another’s extramarital affair, or publish embarrassing photographs in exchange for settling an unrelated civil debt. However, a photographer who is legitimately owed money by a person for photographs taken may inform he photographed subject that if the photographer is not properly paid the reasonable amount for their work, they may sell them. 

STATE V. BURNS: If alleged extortioner reasonably and honestly believed that person they are threatening with imprisonment did thing they are accusing them of, then they have the absolute right under law to say give us our money back (+expenses) or we will contact the police.

STATE V. PAULING: Malicious threat must be directly related to the remedy (like in Burns). When there is no nexus to the threat, then it is malicious & extortion under common law.

It does not matter under the law he has the right to property, and the right to publish something, if you try to extort funds in exchange (even if you are legally entitled to those funds).
Differences b/w Robbery and Extortion

	
	Robbery
	Extortion

	Trespassory Taking in presence of victim?
	YES
	NO

	Threat?
	YES (or physical harm)
	YES (malicious)

	Threat of imminent harm?
	YES
	NO (can be threat of future harm)

	Does threat have to be directed at a person?
	YES
	NO

	Is the threat of a physical harm to a person?
	YES
	NO (threat does not have to refer to a physical harm)


Receiving Stolen Property: 

One who knowingly receives property which they know to have been stolen, is guilty of the crime of Receiving (or Possessing) Stolen Property. 
This type of wrongdoer is not necessarily guilty of the theft of the property unless they played a role in the taking. The theft of a particular piece of property and the receiving of that particular piece of property, though 2 separate crimes, are normally mutually exclusive. The wrongdoer can be convicted of only one or the other, but could not be convicted of both the theft of property and the separate crime of having received or possessed that same particular stolen property.
Receive Property
Knowing property was taken illegally 

ATTEMPT

Mere preparation is insufficient to constitute an Attempt. Rather, in order to constitute the crime of Attempt, 2 things are needed:
A specific intent to complete the target offense, and

An overt act in furtherance of that intent (even split in jurisdiction for standards)
A “substantial step” must have been taken towards the completion of that target offense; instead of look how close like DP, MPC says look backwards and see how much they have done; or (in a similar number of other jurisdictions),
The would-be perpetrator must have come within “dangerous proximity to success.” Prospective test to see how much is left to be done before the crime is completed
The bigger the crime, the less close you need to be to committing the crime. 

Mens rea – intend to commit a crime

Actus Rea – 2 different tests to determine if an overt act is in the zone of perpetration.
All attempts, even attempts to commit general intent or strict liability crimes, are specific intent crimes.

Defenses to Attempt Crimes
Voluntary Abandonment – not available in all jurisdictions
Majority (MPC): VA is a complete defense even if D has exceeded mere preparation, they may not be liable for an attempt if they voluntarily abandon their plans.

Not available in dangerous proximity JDXs and some substantial step JDXs

Minority (CA/Common Law): not a defense at all – once D has taken enough overt actions to constitute attempt cannot put genie back in the bottle. 

Involuntary Abandonment – when D is forced to abandon plans bc of difficulty in completing the crime, bc of increased risk or bc stopped by an intervening party. NEVER A DEFENSE

PEOPLE V. STAPLES: D engaged in conduct sufficient to constitute an attempt, no defense of voluntary abandonment in CA. acts reached such a stage of advancement they can be classified as attempt as substantial evidence found D’s acts of drilling had gone beyond preparation. D’s awareness landlord had resumed control over office and turned D’s equipment and tools over to police was the equivalent of an interception.

Legal Impossibility – If a D takes physical steps to complete an act they think is illegal, but is not actually illegal then D cannot be found guilty of an attempted crime. 
If you had done everything you planned on doing, and no crime still occurred. 
Thus, legal impossibility would apply (in half jurisdictions) in circumstances where

1) There is motive, desire and expectation to perform an act in violation of the law;

2) There is intention to perform a physical act;

3) There is performance of intended physical act; and

4) The consequence resulting from intended act does not amount to a crime. 

Intent in this connection must be distinguished from motive, desire, expectation

Substantive crime is not committed crime when there is legal impossibility. 

It is a complete defense (not in federal courts)

Seen as failing to meet the required actus rea – there can be no criminal act towards committing a crime when there is no crime to be committed.

If it is legally impossible for D to commit a crime, then D cannot be found guilty of attempting to commit that legal impossibility.
Attempting to buy drugs, that are not actually illegal but you believe them to be illegal is still a criminal offense. 
UNITED STATES V. BERRIGAN: D’s cannot be guilty of crime when legal impossibility is a defense. Taking or attempting to send anything from prison without the knowledge and consent of the warden or superintendent of such federal penal or correctional institution is prohibited – but the warden knew in this case. 

Factual Impossibility – If D had taken all the necessary steps to complete the target offense and the crime would have occurred if not for a mistake in fact. NEVER A DEFENSE.

Still guilty of attempted pickpocketing even if pocket was empty. 

PEOPLE V. RIZZO: D’s not guilty of attempt to commit robbery bc they did not find or reach presence of purported victim. Prosecution must establish D was within dangerous proximity to success – set standard

STATE V. LATRAVERSE: to constitute a substantial step, conduct must be “strongly corroborative of the actor’s criminal purpose.” Police never gave D chance to commit crime, thus unclear whether D ever abandoned his intentions of committing the crime. Must allow D to present abandonment defense. 

Classic elements of common law are intent to commit crime, execution of an overt act in furtherance of intention, and failure to consummate the crime. – fails to indicate how far conduct must go. 

If police are force to become involve, that is enough for an attempt. 

Solicitation (misdemeanor)
Asking another person to commit a serious crime is a crime in itself

Actus rea - Asking or encouraging someone to commit a crime 
Mens rea - With actual intent to commit the crime

The crime of Solicitation is completed when the question is asked.

The crime of solicitation merges into the crime of conspiracy. Thus, if the person solicited actually (subjectively) agrees to the criminal proposal, then the crime is generally a conspiracy and should not also be considered a solicitation. 

PEOPLE V. LUBOW: solicitation does not require any overt act, complete when solicitation is made and its immaterial object of solicitation is never consummated, or no steps take. Communication itself with intent the other person engage in unlawful conduct is enough, it needs no corroboration. 

CA rule requires evidence from either 2 witnesses or 1 witness + some form of corroboration. 

§ 653. Soliciting commission of certain offenses; punishment; degree of proof. Effective: 2012

(a) Every person who, with the intent that the crime be committed, solicits another to offer, accept, or join in the offer or acceptance of a bribe, or to commit or join in the commission of carjacking, robbery, burglary, grand theft, receiving stolen property, extortion, perjury, subornation of perjury, forgery, kidnapping, arson or assault with a deadly weapon or instrument or by means of force likely to produce great bodily injury, or, by the use of force or a threat of force, to prevent or dissuade any person who is or may become a witness from attending upon, or testifying at, any trial, proceeding, or inquiry authorized by law, shall be punished by imprisonment in a county jail for not more than one year or pursuant to subdivision (h) of Section 1170, or by a fine of not more than $10,000, or the amount which could have been assessed for commission of the offense itself, whichever is greater, or by both the fine and imprisonment. 

(b) Every person who, with the intent that the crime be committed, solicits another to commit or join in the commission of murder shall be punished by imprisonment in the state prison for three, six, or nine years. 

(c) Every person who, with the intent that the crime be committed, solicits another to commit rape by force or violence, sodomy by force or violence, oral copulation by force or violence, or any violation...

ACCOMPLICE LIABILITY (AIDING AND ABETTING)

Aiding and Abetting – not a crime in of itself, if person knowingly and intentionally assists, aids or abets others in the completion of a crime, that person can be found criminally liable for that crime and charged as such. 

D must knowingly and intentionally aid, abet, assist or encourage the principals (perpetrators of the actual crime) in the perpetration of the crime in order to be criminally liable for that substantive crime. 

Unknowingly aiding and abetting does not make D guilty or liable under accomplice liability theory.

Elements to consider (when trying to determine if D is an accomplice to the substantive crime)

Level of relationships/associations – how connected is the alleged accomplice with the principal perpetrators of the crime.

Proximity to substantive crime – how close temporally or physically was the alleged accomplice’s role in the perpetration of the crime.

Knowledge of the crime being committed – how much did the alleged accomplice actually know about the crime. 

Actus reus – Did D assist in the crime? (even if you support it)
Can come in form of omission.
Mens rea 

The intent to assist (by doing what you actually did)
The intent that the person you assisted commit the crime

Purpose is required, not just knowledge. 
Indifference or a mental state of recklessness is NOT sufficient to be an accomplice.
If it was reasonably foreseeable other crimes would occur in commission of crime, aider is liable for those crimes.
The alleged accomplice must have assisted the actual perpetrators in some significant way, with knowledge that that assistance would be used in order to commit a crime. 

The less foreseeable the less culpable they would be and balance that with how significant their contribution to the substantive crime is to determine liability. 
Common Law Degrees of Participants
Principals in the 1st Degree (P1) – persons who actually engage in the act or omission that constitutes the substantive criminal offense (i.e. the guy who points gun and says “stick em’ up”) (commits at least one actus reus)

Principals in the 2nd Degree (P2) – Persons who aid, command, or encourage the principals in the 1st and are present at the crime scene (i.e. a lookout guy, getaway driver, or person egging on a fight yelling “hit em’ again”)

Simply being present at a crime or watching a crime occur w/o taking action does not establish accomplice liability – the central question is “did the person proximately assist in the crime?”; see Bailey v. United States (DC Cir. 1969 – DEF simple presence at the scene of a crime after being seen early talking and playing craps w/ alleged perpetrator was not enough to establish DEF was an accomplice to the crime, nor was the fact the DEF ran from the scene enough to prove he was an accomplice.)

Liable for both crime committed and any reasonably foreseeable crimes

Aiders and Abettors Before the Fact (BF) – persons who aid, abet, or encourage principals prior to the crime, but are NOT present at the time takes place. (i.e. providing blueprint, guard shift schedules, vehicles or weapons)

Liable for both crime committed and any reasonably foreseeable crimes

Aiders and Abettors After the Fact (AF) – persons who assist principals after the substantive crime has been committed (i.e. providing a hiding place); NO LONGER LIABLE for the substantive crime (historically were under common law)
Liabilities

a. P1, P2 and BF all guilty of substantive crime; AF NOT guilty of substantive crime, but may be guilty of local Jdx’s designated crime for aiding and abetting after the fact.

b. P1, P2 and BF only criminally liable if they contribute/encourage in furtherance of the substantive crime

c. Accomplices only guilty of crimes that were REASONABLY FORESEEABLE (majority rule); Minority accomplices may be liable for all crimes committed in furtherance of the original planned crime; see People v. Kessler (IL 1974 – (minority rule; dissent = majority rule) getaway driver for a planned burglary could be held liable for attempted murder b/c P1s ended up getting into an unexpected gun fight with police when they were surprised by the owner of business they were burglarizing was unexpectedly present and armed.)
d. Rule: A theory in which a person can be found guilty of the substantive crime (i.e. burglary) that someone else committed. Common law requires that D must knowingly and intentionally aid or encourage the principal in the perpetration of the crime charged in order to be guilty of the substantive crime.

a. (1) People v. Kessler: D is the getaway driver for guys who want to steal from closed tavern - but the 2 guys get stopped by the manager who has a gun - gun gets away from him and the robber shoots at him. They charge the 2 robbers with attempted murder. Issue: Can you also charge Kessler who was sitting in the car with attempted murder

b. (2) Holding (Minority of States Agree with holding): D is guilty b/c he was knowingly involved and agreed to be involved in the attempt to break in for the burglary. Even if D and his friends didn’t plan to shoot anyone, they are guilty of anything that happened in furtherance of that initial burglary. Kessler’s opinion is a product of Pinkerton
i. (a) Sub-Rule from Holding: When Ds have a common design to do an unlawful act, all D’s can be held liable for any act done in furtherance of the criminal act.

1. (i) Opinion doesn’t say it, but essentially Kessler is part of the conspiracy, and therefore he is responsible for all crimes committed in furtherance of the conspiracy even those done by his co-conspirators. 
ii. (b) Professor: This really looks like felony murder – D is engaged in this crime and becomes responsible for anything foreseeable that happens b/c of the crime

1. (i) Professor: Problem: can’t be a FM case b/c there is no dead body – they just injured the manager. No such crime as attempted felony murder on the books

2. (ii) Opinion doesn’t even say D guilty of attempted FM – they say D participated in the attempted murder b/c he had agreed to the underlying crime and maybe they weren’t expecting it – but it was a foreseeable (P says foreseeable here might be a stretch) consequence of a crime he did agree to engage in

c. (3) Professor: Attempted murder is a specific intent crime: Must show the intent to further the crime if you’re an accessory. Here, D was sitting outside – so aiding and abetting and culpable on a vicarious liability theory b/c principle in 2nd degree

i. (a) Dissent: At least 50% jdx would follow dissent analysis: the gist of attempted murder is specific intent to take life - you are aider and abettor and guilty of crime if you specifically aid and abed knowing the goal is to take someone's life. That's the theory of attempt crimes in abstract and since we don't carve out an exception for FM attempted murder anywhere on the books - then we really must rely on general common law - and under CL he is not guilty of more than aiding and abetting the burglary and attempted larceny - he didn't agree to anything else or know anything else would occur- and that’s what we require for specific intent attempted crime.

ii. (b) In order to get someone on an accomplice liability theory for a specific intent crime you have to establish that part of the agreement or participation by D was that he was there to assist, intentionally and knowingly, in the commission of the crime that he is charged with.

d. (4) Note: Kessler’s case is different from someone completely unknowingly being used to commit a crime. Ex: A asks B to deliver a sealed envelope to a bank teller. Inside the envelope is a note demanding the bank’s money and threatening harm if it is not produced. B is an innocent agent and not an accomplice, however A would still be punishable as a principal.

i. (a) AKA can still be liable even if your co-felon has a defense whether it’s that they have a mens rea defense or another defense

In order to be guilty of a substantive crime on the basis of an accomplice liability theory, the defendant must have actually done something with the intent to assist in the criminal enterprise.

In other words, the alleged accomplice must have assisted the actual perpetrators (principals) in some significant way, with knowledge that that assistance would be used in order to commit a crime.

The principles need not actually use the assistance provided, such as the guns or a getaway car, for the person who provided the items to be held liable as an accomplice.

Provider of Goods and Services – a provider may be liable for crimes committed by their customers under accomplice liability if they have 

Knowledge goods/services being used for criminal purposes
Provider has a “stake in the outcome” – evidence a provider has a stake in the criminal enterprise include:

Overcharging the customer (bc provider knows good/service will be used for criminal purpose)

Nature of the relationship – does the provider have long and continuous relationship with the customer.

Quantity of Sales – how much of the provider’s overall business relies on these criminal customers?

Encouragement – does the provider take any steps to encourage the customer’s criminal ventures?

Nature of the Good – if the good/service is inherently dangerous; may be sufficient to establish accomplice liability. 

If the items or services supplied have no or little legitimate legal purpose, the provider can more easily be found criminally responsible for substantive crimes committed, than in a situation where he is providing something which could equally be used to fulfill a lawful goal
This applies to misdemeanors, but it is left open whether this test can be used for felonies. 
Just because someone is present at the scene of a crime and silently approves of the criminal behavior, does not mean they will be held to accomplice liability. 

They can only be found culpable for the substantive crime committed if they knowingly assisted the perpetrators by their presence. Such assistance can be found if the accused was aware their presence was encouraging the principles to continue in their criminal behavior, or if they were aware their presence was intimidating the victim. 

STATE V. PARKER: person is criminally liable for crime committed by another if he intentionally aids, advises, hires, counsels, or conspires with or otherwise procures the others to commit the crime. Guilt of D may be established without proof accused personally did every act constituting the offense. Whoever willfully causes an act to be done which if directly performed by him or another would be an offense is punishable in principle. 
D getting into the vehicle was seen as encouragement to constitute accomplice liability. 
BAILEY V. UNITED STATES: Just being there without more is not enough, a culpable purpose is essential. In Parker evidence connects him to the group, not enough evidence in this case. 

PEOPLE V. MARSHALL: D voluntarily gave keys to man he knew was drunk. Criminal negligence is based on what a reasonable person would have believed and what was foreseeable. 

Court focuses D’s guilt based on physical proximity to driver, rather than concentrating on degree of D’s recklessness. Goldman thinks he would be less negligent going with him bc you can supervise. 

Sitting in passenger seat does not make him any more of proximate cause, its proximate cause to give him the keys in the first place. 

Nothing about this rule demands physical proximity, it is legal proximity to the commission.

But physical proximity may still be of some import in vicarious liability. 

You don’t find people guilty of aiding unless they actually knew they were aiding, but you can use circumstances to show there was subjective awareness. Marshall court used reasonable foreseeability to substitute subjective awareness, did not need it in Lauria because he told them he was aware. 

PEOPLE V. LAURIA: No proof D took any direct action to further, encourage or direct call girl activities; no excessive charges, no furnishing of services without legitimate use, nor unusual quantity of business with call girls. Both knowledge of illegal use of goods and intent to further that use must be present for supplier.

In felonies, knowledge alone is sufficient to impute criminal responsibility to supplier who has duty to disassociate himself with enterprise, this case however concerned a misdemeanor charged. 
Can use the Lauria factors for both.

Showing an agreement took place is not always easy to prove just bc they acted in concert, so prosecutors instead just file aiding and abetting charge to make them guilty of substantive crimes. 

When does someone become part of ongoing conspiracy by providing neutral legal service?

Usually only applied to serious and violent crimes instead of misdemeanors

If provider is knowingly assisting in some serious crime that is enough for conspiracy.

If provider also has a stake in the outcome they are part of a conspiracy for lesser crimes like misdemeanors.

If the crime had been dangerous enough and the provider was aware, then stake in the outcome is not needed for culpability. 

If D has stake in the outcome, argue D has an implied agreement and intent because he is benefitting from criminal actions and is liable for conspiracy. 

Aiding and abetting but not conspiracy ex: CA requires evidence of actual meeting of the minds (fed is easier, doesn’t even require people have met – Bruno), so if there is no evidence they ever met or interacted, or maybe they used a middleman then there is no conspiracy but aiding and abetting. 

CONSPIRACY
An agreement between two or more persons to accomplish an unlawful purpose (or lawful purpose in an unlawful way) is a conspiracy. (only apply conspiracy to serious crimes)
Express or implied agreement

Chain and wheel theory (only federal jurisdictions)
Can look at Lauria factors to show implied agreement

Common law have to establish an actual agreement (tape or working back from circumstantial evidence), cannot imply it by virtue of vast enterprise like in Pinkerton

Agreement between 2 legally culpable people must involve a meeting of the minds

Majority: Subjective standard – subjectively say yes to conspiracy

MPC: Objective

Wharton’s Rule: if agreement is part of actual crime. 

Intent to pursue unlawful objective
Ex: since it is not normally a crime to retrieve one’s own property, D would not be guilty of conspiracy to steal if he believed he was merely helping a friend retrieve that friend’s property.

Under such circumstances, D would have had no actual intent to pursue and unlawful object. Even an unreasonable mistake of fact is a defense to the specific intent charge of conspiracy.

Overt act in foreseeably performed in furtherance of the conspiracy by one of the would-be co-conspirators. 
D has to join conspiracy before it ends
Note: if there is an initial agreement among the parties to engage in a series of criminal conduct all constituting the same crime (10 separate robberies), then there is only one conspiracy.

Actus rea – agreement to commit an unlawful act or a series of unlawful acts

Mens rea – you make this agreement with the intent to achieve the object of the agreement
Cannot have a conspiracy to engage in a reckless crime. 
Elements:
Expressed or implied agreement must involve an actual meeting of the minds, except in Minority that follow MPC.
Agreement does not have to be expressed and persons can be part of the same conspiracy without ever meeting or knowing about each other.
Cannot meet minds with undercover agent, but can be guilty of soliciting them. 
Federal (Pinkerton) Rule: all that is required to establish persons are in the same conspiracy is that they are aware they are part of a criminal enterprise with other people participating in that same enterprise. Under the Pinkerton rule, All conspirators are liable for all substantive crimes committed by their co-conspirators if:

The crimes are committed in furtherance of the conspiracy (criminal enterprise), and

The crimes were reasonably foreseeable (even if they didn’t actually know)
PINKERTON V. UNITED STATES: D was in prison for most of brother’s substantive crimes. Court says D did not ever actually abandoned the conspiracy which would require sending notice to brother he was. 

Dissent: ruling sets a dangerous precedent convicting for another’s crime or punishing the man convicted twice for same offense. No evidence he counseled, advised or had knowledge of acts. 

Rejected by MPC, but adopted in several jurisdictions. Majority of states do not follow Pinkerton, but follow common law.

Normally, in many jurisdictions, liability for criminal acts committed by other must be founded upon, not merely having been a member, but must be founded upon an aiding and abetting theory. This liability must be based upon D having knowingly provided some actual aid or assistance towards completion or attempted completion of a crime. Merely having joined a conspiracy to eventually commit a crime, without more, would be deemed too attenuated and insufficient a connection to have provided sole basis for finding D guilty of substantive crime committed by others. 

Pinkerton rule, however, expanded criminal liability in federal jurisdictions so all co-conspirators could automatically be held responsible for any and all reasonably foreseeable substantive crimes committed in furtherance of conspiracy by fellow conspirators.

Thus, membership in a conspiracy would be sufficient, in and of itself, to establish criminal liability for substantive crimes without requiring the gov to establish a D aided and abetted eventual perpetrators or attempted perpetrators of the crime.

While asking the undercover agent to participate may constitute Solicitation, do not find it a conspiracy to have existed if an undercover agent falsely promises to participate in enterprise. 

Intent to pursue an unlawful objective/lawful objective through criminal means
An overt act in furtherance of conspiracy– some slight foreseeable overt act must be performed in furtherance of the conspiracy by one of the co-conspirators. 

Overt act can be something as slight as efforts to acquire equipment needed for eventual commission of planned crime. 

Overt act need not be as substantial as the physical conduct normally required to establish liability based on theory of aiding and abetting; nor needed to be sufficient to constitute the “substantial step” necessary to establish an “Attempt” in those jurisdictions that such a test. 
An overt act that is not a substantial step may be casing a store by driving past it
Co-conspirators must have a meeting of the mind 
Majority: Conspiracy requires a subjective meeting of the minds

All parties have to be in full agreement and understanding of what has been agreed to and of the illegality of the act.

One cannot be a co-conspirator if they lack the intent to pursue an unlawful purpose (lack mens rea – Ex: stole property D honestly believed they were merely helping co-conspirator to regain property that was rightfully theirs). 
Exam tip: If 2 co-conspirator and they are tried on separate trials - if 1 found not guilty- if they are acquitted- then it precludes the conviction of conspiracy for the other alleged conspirator. You must have both of them involved in a conspiracy. 

D must join conspiracy before it ends to be guilty of conspiracy.

MCDONALD V. U.S.: the purpose of the conspiracy was for illicit gain that could be used in a form by conspirators without detection and arrest. Thus, it was an ongoing conspiracy which did not end until clean, spendable money was acquired. 

Since D was essential for getting clean money, he joined ongoing conspiracy, therefore he is involved in conspiracy not just to launder, but also to kidnap.

However, D is not guilty of substantive crime of kidnapping because it took place before he joined the conspiracy. 

A defendant entering an already existing conspiracy, though potentially guilty of that conspiracy, is not guilty of the substantive crimes committed in furtherance of the conspiracy before this particular defendant entered. 

Persons not legally competent cannot be part of a conspiracy

Gebardi Rule: Victims of a crime cannot be part of a conspiracy. 

Ex: in statutory rape, adult D cannot be charged with having conspired with the minor victim. However, the presence of any 3rd party who agrees to assist in helping arrange illegal sexual relationship could result in conspiracy charge between them. 

Do not confuse this with Wharton’s Rule.

Wharton’s Rule: persons cannot be convicted of conspiracy for participating in a crime that as an element of that crime requires an agreement between the 2 or more perpetrators.

Clearest examples is old crimes like dueling or adultery.

However, the presence of any 3rd party who agrees to assist in helping to arrange a duel or adulterous relationship could result in a charge of conspiracy between 3rd party and the perpetrator(s).

D joins the conspiracy before it ends to be guilty of the crime of conspiracy
In CA, just being part of the conspiracy does not automatically make you an accomplice, you need to do something extra, but under the Pinkerton rule, just the conspiracy makes you liable for accomplice so then you can be liable for FM. 

However, the agreement does not have to be express. No written or spoken words are needed. Various people can be part of a conspiracy even if they have never met and do not personally know each other. – U.S. V. BRUNO: presence of common conspiracy is possible as the one group can have foreseen participation of other group for criminal enterprise to be successful. (retailers knew of smugglers, etc.) 

Under the Federal rule, it is possible for several persons to be members of a single conspiracy even if they have never directly communication with each other. All that is required is they be aware of each other’s participation in the overall criminal enterprise in which they are participating. 

Each conspirator is liable for all the crimes of their co-conspirators, so long as the crimes are committed in furtherance of the conspiracy and were reasonably foreseeable. 

Ex under Fed rule: meth manufacturer producing drugs in Bay who employs street sellers to distribute, any of dealers in SF could be a co-conspiracy of enterprise’s dealers selling in Oakland. They are sometimes said to be connected by single “wheel” conspiracy. Manufacturer is hub, sellers are its spokes. Every one of dealers in Oakland would be criminally liable for all sales made by SF dealers and vice versa.

KOTTEAKOS V. U.S: outside of using same agent, group had no connections. 

If enterprise involved smuggling heroin into US and delivering to central figure who employs network of dealers, all would be guilty of one large conspiracy and every crime committed by every other member of conspiracy so long as they were members of conspiracy at time those crimes were committed. – “Chain” conspiracy, smugglers at one end of chain, sellers at other end, both connected conspiratorially by middleman acquiring drugs and giving to sellers.

BLUMETHAL V. UNITED STATES: D can be convicted of belonging to a single conspiracy even if they only interacted with intermediaries. All knew of and joined in overriding scheme intending to aid owner to illegally sell whiskey. All sought common end and knew there was more whiskey being sold, thus they were aiding larger plan, thus becoming party to it.

Justice Robert Jackson: “after the central criminal purpose of the conspiracy has been attained, a subsidiary conspiracy to conceal may not be implied from circumstantial evidence showing merely that the conspiracy was kept a secret and the conspirators took care to cover up their crime in order to escape detection and punishment.”

KRULEWITCH V. U.S: exception to hearsay rule is out of court statement a conspirator made while participating in conspiracy may be introduced in evidence against co-conspirators – cannot be extended to include implied but uncharged conspiracy of evading detection and punishment. 
Concurrence: Gov’s theory of “implied” conspiracy has no logical limit and radically expands exception, could conceivably hold co-conspirator liable for actions of others including perjury/bribery of witness

Goldman: prior to trial, prosecution asks judge, by preponderance of evidence that there was in fact a conspiracy. If judge agrees, then prosecution may use exception.

Effect of this rule is gov is allowed to use (against any co-conspirators) in order to satisfy trial burden of proof beyond reasonable doubt otherwise inadmissible statements spoken by any co-conspirators.

While culpability for the crime of “attempt” normally “merges” into the completed crime, the crime of Conspiracy does not merge into the substantive offense conspired. Thus, D can be convicted and sentenced for both the crime of conspiring to commit a robbery, as well as substantive crime of having attempted or completed the robbery itself.

Withdrawal

Everyone can abandon conspiracy or 1 member of conspiracy can leave ongoing conspiracy.

Withdrawing from the conspiracy relieves you of any culpability for any substantive acts done in furtherance of the conspiracy AFTER you leave.

It does NOT eliminate your culpability of any crimes you committed before you left the conspiracy – only saves you from future actions not from any past actions or the actual conspiracy itself. 
Notification:
Conspirator must inform ALL of his co-conspirators of intent to withdraw

Withdrawal must have been understood by a reasonable person

Notice must be given with enough time for co-conspirators to abandon their criminal plans.
Probably not abandoning in time if you say you abandon at front door of bank
Liability:
In majority jdx which require an overt act to have been taken to establish the crime of conspiracy, a D who withdraws prior to any overt act occurring in furtherance of the conspiracy will escape criminal liability for the yet to be completed conspiracy (majority) (hybrid of vol. abandonment doctrine and legal impossibility doctrines)

A D who withdraws from an established conspiracy will still be liable for any reasonably foreseeable crimes that have already been committed; however, once withdrawn a D is not liable for nay future crimes committed in furtherance of the conspiracy.

Difference b/w Accomplice Liability v. Conspiracy

If your co-conspirator commits another crime to satisfy the overt act requirement in conspiracy then it just consummates the conspiracy crime – you’re not automatically liable as well for substantive crime (unless Pinkerton jdx).

Once Prosecution can establish you’re a co-conspirator, in order to convict you of criminal charges for substantive crimes (outside of conspiracy) that you’re co-conspirators committed (AKA any substantive crimes you yourself did not commit) then must use the accomplice liability analysis

Can use Lauria factors (knowledge and stake in outcome) to show conspiracy mens rea if you make an agreement with intent to commit the target crime. Using Lauria factors to show implied agreement. 
Lauria had no stake in outcome and since minor crime Lauria was not viewed as being a conspirator 

Can use Lauria factors (knowledge and stake in outcome) to show accomplice liability mens rea of intent that the person you assisted the commission of that crime

Can also show encouragement 

If specifically told they are it’s being used for illegal purpose and you knowingly provided assistance for serious dangerous criminal act to take place then no need to go through Lauria b/c obvious there is accomplice liability 

Example of Conspiracy but no accomplice liability

L and W agree to blackmail D, But L is in jail so W blackmails D alone. 

L is liable for conspiracy b/c there is an agreement with intent to commit blackmail

Is there accomplice liability for L – well did she help W b/c she was in jail 

One might argue that her agreement to commit blackmail was encouragement for accomplice liability

But could argue that b/c she was in jail and didn’t help with planning or execution it’s not enough to provide assistance for accomplice. So arguable that co-conspirator is not liable as accomplice b/c didn’t provide needed assistance that’s key for accomplice liability

Ex of accomplice liability but not conspiracy

W wants to blackmail D- but also wants to protect L from liability so W hides fact he is blackmailing D. But L actually knows – so b/c she knows W wants to blackmail D and she secretly wants W to blackmail D. So, L gives W paper and ink to write blackmail letter. W doesn’t know L is helping him but L is assisting him with intent W commits blackmail.

L not liable for conspiracy – they never had agreement – W and L did not have meeting of minds to blackmail D

Accomplice liability: is L liable for blackmail as accomplice – yes. Even though no agreement – L provided assistance with intent the crime is committed
Conspiracy Rules

e. Pinkerton Rule (minority rule/federal rule) – need subjective agreement (‘meeting of the minds’) to establish a conspiracy; once established any conspirator may be held liable for all substantive crimes committed by other co-conspirators as long as (1) substantive crimes are in furtherance of the conspiracy; and (2) those crimes were foreseeable.(govt not required to establish a DEF aided or abetted substantive crime in any way; membership in the conspiracy is sufficient to establish liability)
f. Common Law/Model Penal Code Rule (Majority rule) – does NOT have to establish a ‘meeting of the mind’ requirement to show conspiracy; once established conspirator may only be held liable for a substantive crime committed by a co-conspirator if it can be shown the DEF had liability under an accomplice theory of aiding and abetting the perpetration of the co-conspirator’s substantive crime. Just being part of the larger conspiracy NOT ENOUGH to establish liability.
a. Co-conspirators were guilty of substantive crimes not bc they were part of some conspiracy of agreeing to do it, or if 1 other co-conspirator did an overt act in furtherance of the conspiracy, but ONLY IF they actually themselves did something that would make them guilty of substantive crimes through aider and abettor theory. 
g. Co-conspirator Exception to the Hearsay Rule – All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.  This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their chances since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.

**Once you have been arrested your participation in the conspiracy is over and anything you say is not in furtherance of the conspiracy. Therefore, it is not admissible under the exception. For example, confessions to the police are not admissible due to this. See Krulewitch v. U.S.
(i) prior to trial, prosecution asks judge, by preponderance of the evidence that there was in fact a conspiracy. If judge agrees, then prosecution may use exception to the hearsay rule

h. CONSPIRACY MODELS (only available in Fed jdx)
a. Chain Theory Rule: One overriding conspiracy that consists of an ongoing and continuous relationship b/w the parties. Although the parties did not know each other, the court held that they were all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stage. See U.S. v. Bruno (86 persons connected with a smuggling, distribution and selling of drugs in NY and TX we said to be all of the same conspiracy despite majority of the members not knowing other members under the chain theory)
b. This rule applies when you reasonably should have known others were involved in the ongoing relationship and you thus become responsible for their crimes, even if they are on the same level as the conspiracy and even when they do not know each other. 
i. Operation is dependent on all of them doing their individual parts. 
1. Especially note when it is an ongoing relationship while in Kotteakos it was just agent doing same thing over and over with different people.
ii. Can potentially be guilty of limitless # of crimes bc 1 co-conspirator is considered connected to every crime committed. This gives prosecutors the opportunity to get plea deals and get people to turn on each other. 
c. All that is required is they be reasonably aware of each other’s participation
 SHAPE  \* MERGEFORMAT 



d. Wheel and Hub Theory:  Central hub distribution conspiracy where a central person or group distributes a fungible product to individual distributors or sellers. Said to be part of a wheel and hub conspiracy, needs to be more than just a connection with central hub; co-conspirators making up the wheel must be benefiting from the criminal conduct of other co-conspirators on the wheel. (see Blumenthal v. U.S. (S. Ct. 1947) – whiskey enterpise = conspiracy; but see Kotteakos v. U.S. (S. Ct. 1946) – housing fraud = no conspiracy)
i. Cannot link outer spokes as in chain. It is distinguishable bc they are not dealing in the same product
ii. Opposite of Pinkerton where one person would be guilty of crimes of all the others regardless of knowledge. 
iii. Kotteakos was not a single overriding conspiracy bc they were not linked together like Blumethal – they don’t care about whether the other people get the fraudulent loans.
1. There must be something that links all together
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A Primer on Conspiracy (235)

· Most jurisdictions require proof that some overt act in furtherance of the conspiracy was committed.

· A few jurisdictions require this to be a “substantial step” toward commission of the crime. 

· However, in most jurisdictions this requirement can be fulfilled by virtually any act performed in furtherance of the conspiracy.

· It should also be remembered that, unlike “attempt,” “conspiracy” does not merge into the completed (conspired) crime. 

· Model Penal Code does not require actual “meeting of the minds” (subjective agreement between co-conspirators)

· Under this minority approach it is sufficient for the alleged conspirator to simply ask someone, even an undercover agent, to assist in a criminal enterprise, because such a request is said to have made the asker not only guilty of criminal solicitation, but also conspiracy once the person asked says they agree.

· Under the majority position, however, it is not possible to “conspire” with an undercover agent.

· One cannot conspire with someone who is not legally competent, such as a child, nor with a victim (Gebardi) 

· But a third party who agrees to assist could result in a criminal conspiracy.

· Wharton’s Rule: precludes a conviction of the crime of conspiracy when, for example, one of the elements of the crime itself requires an agreement between 2 or more people in order for the crime to have been committed. 

· Ex: Dueling, adultery – they can’t be convicted of conspiring with each other. 

· This common law rule grew out of same rationale as Double Jeopardy Clause. 

· But the existence of third party who agrees to assist can result in conspiracy (for adultery, dueling, etc.) – thus there can be cases where both Wharton’s and the Gebardi principle may both be applicable. 

· Assisting in the Conspiracy:
· Even in majority of jurisdictions which require a meeting of the minds, the requirement of actual communication is often easily satisfied – courts commonly hold a mere tacit understanding is sufficient to establish a pre-existing agreement. (agreement can be inferred from facts/circumstances instead of words)
· “Yet, in the federal system, we find this ability to infer the existence of a conspiratorial meeting of the minds even more broadly applied than in the significant majority of state courts.”
· Under federal law, while gov must establish each alleged member had intent to achieve the same particular criminal purpose, it’s possible for individuals to conspire without ever having had any direct communication or dealings with each other (Bruno).

· On the other hand, simply because individuals have together committed a certain criminal act does not necessarily mean they have participated in a conspiracy to commit that crime. 

· Ex: robbers may not be guilty of conspiracy to commit felony murder if death was not part of prior criminal agreement or understanding (Redline, People v. Washington)

· Ex: 3 people agree to take another’s property, but one is under impression that property rightfully belongs to one of the other cohorts, then that person is not part of the conspiracy to commit larceny.

· Ex: if one co-conspirator is found innocent, then the other sole co-conspirator is as well. 

· The seriousness of the crime can be a determining factor as to whether the supplier of otherwise neutral items or services is part of the conspiracy by virtue of their knowledge their goods or services will be used to assist in the criminal enterprise.

· Ex: In Lauria, a conspiracy might have existed if a more serious crime (such as providing communication for an extortion scheme) had been involved rather than prostitution. 
· Knowingly assisting in the commission of even a “non-serious” crime can still result in a conviction for conspiracy, if in addition to knowledge, the provider of the goods has gained a stake in the enterprise. 

· The duration of the conspiracy:
· Krulewitch: If court had agreed with theory that co-conspirators were involved in an implied conspiracy to evade punishment, then statements made by any alleged co-conspirator, even after crime had been uncovered and D’s arrested, could be admitted under co-conspirator exception to the hearsay rule.

· Court feared circular reasoning of prosecution could lead to conspiracies potentially being found to continue until conviction, acquittal or the SOL had run. 
· Court said in order for statement by alleged co-conspirator to be admissible in court against all alleged co-conspirators it must have been made in furtherance of the conspiracy. 

· “after the central criminal purpose of the conspiracy has been attained, a subsidiary conspiracy to conceal may not be implied from circumstantial evidence showing merely that the conspiracy was kept a secret and the conspirators took care to cover up their crime in order to escape detection and punishment”

· It is possible however, there could be situations in which the understanding between alleged co-conspirators can result in a conspiracy lasting beyond the completion of the primary intended criminal act.

· McDonald court held the conspiracy in that case continued until after ransom money was clean. 

· Ruling may be different today, but conspiracy outlived the substantive crime which the conspiracy was created to commit. 

· The scope of the conspiracy:
· Pinkerton produced rule that equates conspiratorial liability with accomplice liability.

· Under this theory, a co-conspirator gains same responsibility for any acts committed in furtherance of the conspiracy as would an actual aider and abettor. (Federal Rule + many states)

· However, a number of jurisdictions (supported by MPC) have not gone as far as Pinkerton and don’t equate conspiracy as the equal to the responsibility gained by aiding and abetting.

· In these latter jurisdictions, a co-conspirator does not automatically become responsible for all crimes committed in furtherance of conspiracy unless they actually provided material assistance to those who commit substantive crimes. (KNOW BOTH RULES)

· In Kotteakos, gov alleged a single agent was center of single overall conspiracy. Court disagreed, said each loan was an end in itself. Although similar in nature, all were separate and distinct criminal enterprises and not part of a single larger scheme.

· However, it is possible to prove the creation of a single large conspiracy by showing that an individual(s) at hub of a criminal enterprise conspired with others in a “wheel” or “rim”.

· A single “wheel” conspiracy is more likely to be found when there is continuing/ongoing relationship (as in Blumethal), rather than a series of individual transactions (as in Brown)
· An agreement to commit crime which violates several statutes can, however, be seen as one conspiracy rather than several different ones. 

· Bruno: though gov’s evidence did not establish any communication/cooperation between smugglers and retailers, a single conspiracy was found to have existed between 2 groups.

· Court held there was a “chain” stretching from smugglers through middlemen and then to retailers. Conspiracy existed because despite never meeting, smugglers and retailers knew they each must exist and were needed in order for enterprise to succeed. Success of each part of this conspiracy was dependent on success of the whole, establishing 1 conspiracy.

· Withdrawal and abandonment:
· Generally accepted view is that no conspiracy is presumed to have him occurred if, during a significantly long period of time after the agreement, no party to the conspiracy has committed any overt act to further the substantive objectives of that conspiracy. 
· If however, after there has been an agreement and an overt act has taken place, then abandonment is not a defense to the charge of conspiracy itself, but it can be a defense for those abandoning conspirators to any substantive crimes committed by any former conspirators after the abandonment.

· In order to withdraw from an already formed/ongoing conspiracy, withdrawing co-conspirators must inform all the other confederates they no longer intend to cooperate or assist in it. 

· Communication of this must be done in a way that withdrawal would be understood by a reasonable person.

· It must also have occurred far enough in advance of the intended substantive crime so that other co-conspirators have sufficient time for all the co-conspirators to entirely abandon their target offense. 

· This latter requirement does not demand that other remaining co-conspirators abandon their planned criminal enterprise, but only that the withdrawing co-conspirator has left his fellow conspirators with sufficient time so that others could abandon. 

· To repeat, withdrawal cannot absolve a co-conspirator from criminal responsibility for an already formed conspiracy (one in which an overt act has already been performed in furtherance of criminal agreement), nor can it absolve co-conspirators for criminal liability that may have attached to them for substantive acts committed in furtherance of the conspiracy while they were still members. However, a withdrawal might relieve the conspirator from responsibility for the crime subsequently committed in furtherance by the non-withdrawing co-conspirators.

KIDNAPPING

Any person who unlawfully by means of force or fear, holds or detains another person w/o consent and moves them in a substantial or significant way is guilty of kidnapping. 
Movement/Asportation – a central component/requirement of kidnapping, to determine if movement is substantial or sufficient to establish the crime of kidnapping look at:
The distance – how far was the V moved by D
Slight, trivial or merely incidental movement likely insufficient
Risk of harm – did the movement increase the risk of harm (physical or psychological) to the V (compare risk of harm of original location to risk of harm at new location)
Concealment – did the movement of V help D avoid detection?
California/Majority Movement Standard

Movement must not be merely incidental to the commission of the other underlying lesser crime; OR
Movement must SUBSTANTIALLY increase risk of harm beyond that inherent in the underlying crime.
General Rules

Traditional Kidnapping ​– ordinary kidnapping is typically for the purposes of extortion (ransom) – movement requirement easier to satisfy
Kidnapping for other purpose – if kidnapping for another crime (i.e., assault, robbery, rape), then movement must be shown to be beyond what would be expected for the underlying crime (more than merely incidental to the other crime.) see People v. Chessman (CA 1951 – DEF found guilty of kidnapping b/c moved V 22ft to DEF car for the purpose of raping V; Ct. held 22 feet was enough to satisfy strict kidnapping statute of CA; CA later established modern rule that requires greater scrutiny when satisfying the movement requirement)
In the vast majority of cases some significant movement of the victim is typically necessary in order to satisfy the requirements of kidnapping. The movement must be more than merely incidental to any underlying crime, such as kidnapping for purposes of robbery.
A typical way of determining whether the movement was sufficient may be resolved by whether the movement increased the risk of harm, either physically or psychologically, to the victim.
For example, courts are likely to find that moving the victim to a remotely secluded location is deemed not merely incidental to the commission of some other offense because it has increased the potential of danger to that victim. 
In addition, so long as there has been some movement, that movement will not have to be a very far distance if the victim was confined in a so-called “secret” (hidden) location.
For example, if the victim is moved from a living room to a basement, this is often considered sufficient for a kidnapping to have occurred. 
False Imprisonment

To hold someone by force or fear

Lesser offense to kidnapping

RAPE

Non-consensual sex
The slightest penetration completes the crime of Rape.
Rape, along with simple battery, is the most commonly tested General Intent crime on the exam.
Since it is a GI crime, mistake of fact is a defense (typically regarding V’s consent) available to the accused so long as that mistake of fact was reasonable. The Bar never tests on close questions as to whether a defendant’s behavior was or was not reasonable.
STATUTORY RAPE

Sex with a minor. 
This is a strict liability crime (majority). 
CA and some other jdxs divide the crime between strict liability and general intent crime.
Under 14 = strict liability
Over 14 = GI – Reasonable Mistake of Fact available defense. 
Consent of victim is not a defense.
Mistake of fact is not a defense in those jurisdictions in which, unlike CA, this is a strict liability crime. 
Reasonable mistake of fact is, however, a defense in those jurisdictions that label statutory rape a general intent crime.
BATTERY

An unlawful application of force to the person of another resulting in either bodily injury or an offensive touching

A.
completed assault – a harmful or offensive touching of the V (GI crime)
B.
unreasonable mistake of fact is not a defense to battery, but reasonable mistake of fact is. 

C. 
most common example of misdemeanor manslaughter (someone falls hits head and dies)
BURGLARY

Trespassory breaking and entering of a dwelling house of another at night, with the intent to commit a felony or theft therein.
This is a Specific Intent misdemeanor.
Burglary is committed the instant you enter, thus it does not merge with ensuing larceny which occurs once property is taken. 
Trespassory – entering w/o consent (uninvited) or by means of trick or fraud (claim to be repair man)
Entry must be accomplished by some use of force, threat or fraud
Breaking

Entering home through a wide opened door or window is not breaking
Pushing open a slightly ajar door or sliding a window further open is breaking
Entering – person or instrument of the secondary crime must enter the dwelling.
If secondary felony was to murder then fire a bullet or throwing a bomb through a window would satisfy entry. Instrument must be the crime D intended to commit once inside. 
F. 
Dwelling house – any place where people live, even if not a permanent domicile, even if no one is present at the time of entry (abandoned homes do not count)

G.
Nighttime – 30 minutes after sunset and 30 minutes before sunrise

H. 
Intent to commit a felony or theft inside – This intent to commit a felony once inside the dwelling must have existed at the time of the breaking and entering. 
ARSON

The malicious burning of the dwelling house of another.

Elements:
Burning: the majority rule requires charring due to fire, though “material wasting” is not necessary. If the damage done was solely a result of smoke or the water used to put the fire out, it is not sufficient for common law arson.
Dwelling House. Where someone lives (even if there is not someone living there currently) On the essay portion of the exam you should discuss this as a common law requirement. On the multi-state, any structure will suffice for arson.
Of Another: At old common law, if someone burned down the dwelling they owned and lived in, it was not arson.
DEFENSES

INSANITY (complete defense)
Insanity is a complete defense that will entitle Ds to an acquittal because of the existence of an abnormal mental condition at the time of the crime. It is a legal term, rather than a psychiatric or medical one. The cause of a D’s mental illness or insanity is irrelevant in determining the legal consequences.

It is an affirmative defense that D has to raise.
Mens rea and insanity might overlap and can bring in sanity evidence to show didn’t have the mens rea. 

Question for the jury.

No such thing as a plea of temporary insanity, you either are insane or not. 

If jurisdiction says guilty but insane, they go to mental institution until they are cured. But the moment they are cured they are then supposed to go to prison to serve the remainder of their time.
If jurisdiction says not guilty by reason of insanity, once they are released from civil commitment bc they no longer a danger – they can go home. 

Public Policy – Courts want to punish people who are evil, and since insanity is an illness, it would not be appropriate to punish someone because of their illness. 

Insanity is a complete defense to all crimes, including strict liability crimes. There are 4 tests:

M’Naghten Test (CA/Majority Rule/Right vs. Wrong Test):
At the time of his conduct, as a result of a mental defect, the defendant (1) lacked the ability to know the wrongfulness of his actions or (2) could not understand the nature and quality of his acts.

This is a cognitive test (looks at person’s understanding, not ability to resist)
Very high standard for D to meet, must show by clear and convincing evidence.
Irresistible Impulse (Minority):
The defendant, as a result of a mental defect, lacked the capacity for self-control and free choice. (Ex: person who hears voices in his head)
This is a volitional test. (whether it was of his own will)
Does D look around before they commit act?

If you check to see people are there, impulse is not so irresistible because they would not have done it if someone was watching and they know it is wrong to some degree. 
Durham/New Hampshire Rule (Minority):
If the defendant’s behavior a “product” of a mental illness or defect. 
No longer of much practical importance, this test would be the easiest (though most vague) for defendants to satisfy in attempting to establish the defense of insanity.

Very broad standard and much easier to satisfy.

Model Penal Code (ALI):
A D is not responsible for criminal conduct if at the time of such conduct, as a result of mental disease or defect, he lacks the “substantial capacity” either to (1) appreciate the criminality (wrongfulness) of his conduct or (2) conform his conduct to the requirements of the law. 

This test combined the primary elements of M’Naghten’s cognitive test and Irresistible Impulse’s volitional test, and even a little of the Durham rule in its use of the phrase “substantial” capacity. 

Jurisdictions vary on who has burden, defense has burden to raise the question of insanity as it is an affirmative defense. Once raised does not necessarily mean they have burden of proof – most jurisdictions, burden of proof on preponderance of evidence on D. 
Under ALI – the burden is on the prosecution: they have a burden of persuasion
Burden of proof: Presumption of Sanity

All D are presumed sane. The insanity issue is not raised until the D comes forward with some evidence tending to show that he was insane under the applicable test.

Under ALI there is burden of persuasion: In most states, D must prove his insanity generally by a preponderance of the evidence. Under ALI, however, once the issue has been raised, the prosecution must prove the D was sane beyond a reasonable doubt. 

Under M’Naghten, you do not know masturbating in public is wrong but irresistible impulse you know it is wrong, but you cannot control yourself.

How would insanity defense help under conspiracy or aiding and abetting simply because of encouragement. Is it that he didn’t know encouraging a crime was wrong under Mnaghten and that irresistible impulse he could help himself from encouraging a crime? Or do you analyze it by looking at the substantive crime he encouraged the co-conspirator to commit?
Analyze it in reference to the act of encouragement or agreeing to commit the crime. 
	Test
	Definition
	Type

	M’Naghten
	B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong
	Cognitive test

	Irresistible Impulse
	Crime caused by insane impulse that overcame D’s will
	Loss of control test/ volitional

	A.L.I. Test
	B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law
	Combination of cognitive & loss of control tests

	Durham (NH) Test
	Crime was a product of D’s impairment/ mental illness
	Causation test


PEOPLE V. DREW: Court discards M’Naghten for ALI, but jury instructed under M could reasonably find D failed to prove he was unaware of the wrongfulness of his conduct. The purpose legal test for insanity is to identify those who owing to mental incapacity should not be held criminally responsible for their conduct. 

Half of the jurisdictions (and Fed) today use M’Naghten while other half uses ALI.
CA goes back to M’Naghten after Hinkley gets off from ALI test. 
MONTANA V. KORELL: Montana’s abolition of insanity defense neither deprives D of his right to due process nor proscription against cruel and unusual punishment. No constitutional right to plead insanity. 

D’s who do not know difference between right/wrong and cannot control themselves may still possess intent to kill or requisite mental state prosecution needs to prove guilt beyond reasonable doubt.

Dissent: Montana’s treatment of insanity defense is unconstitutional bc it deprives D of due process of trial by jury for each element of crime and invades D’s right against self-incrimination.

Jury never gets to determine if D acted bc of mental aberration or whether he lacked substantial capacity to appreciate criminality of his conduct or whether he is unable to conform his conduct to the requirements of the law.

COMPENTENCY

Not a defense, a question of due process. Look at D at time of trial not at time of crime. Only question is if a D is competent enough to stand trial or sentencing. 

Elements – in order to be deemed competent to stand trial a D:

Must understand the nature of the proceedings against him;

Must be able to aid in their own defense (if D cannot communicate with lawyer)

Finding of competency will suspend the criminal proceedings and result in criminal commitment until such time as D regains competence. 

Constitution may demand that D’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future.

D cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he cannot be held longer than the punishment provides for the crime).

PEOPLE V. LANG: court found substantial evidence concerning dangerous traits which Lang possessed and concluded he had “clearly manifested dangerous behavior.” Testimony supported this conclusion and coupled with fact that trial had established he committed brutal homicide, is sufficient to support involuntary commitment.

To be committable, person must be afflicted with mental disorder but also as result of that disorder person must be reasonably expected to be a danger to himself or others. 

If person is found unfit to stand trial, he should be considered mentally ill unless his unfitness is due to a solely physical condition. If person also meets dangerousness requirement, he is subject to involuntary admission.

Illinois doesn’t, but California demands a nexus between mental illness and dangerousness.

Rule: you cannot lock someone up on the prediction that they will commit future crimes.
You can civilly commit them if they might be danger to society.
UNCONSCIOUSNESS (complete defense)

Rule: As long as you were unconscious, voluntarily or involuntarily, you are said to not have the capacity to form the requisite intent to commit a crime and are entitled to an acquittal. 

Defense applies to all the crimes (CA allows this defense). 

People v. Decina: Epileptic man goes out driving and suffers a seizure behind the wheel causing an accident that killed people.  The D was considered to be unconscious when he killed the people b/c he had suffered an epileptic attack.  But since he knew that he was susceptible to such attacks and still chose to get in the car and drive, which made him reckless, he was not allowed to use unconsciousness as a defense.  Hence, he was still guilty.
People v. Newton: D, after being shot in the stomach, shot and killed a police officer.  D could have argued either diminished capacity or unconsciousness due to his being in a state of shock, but he chose unconsciousness b/c he was given the impression by the court that he could only choose one.  The judgment was reversed b/c the court should have also allowed the unconsciousness defense since it is a complete defense which negates the capacity to commit any crime at all.

INVOLUNTARY INTOXICATION (complete defense)

Rule: Involuntary intoxication acts as a complete defense when it negates the requisite intent of the specific crime. D must be severely intoxicated for this defense to apply. Intoxication is involuntary only if it results from the taking of an intoxicating substance and:

without knowledge of its nature;

under direct duress imposed by another; or

pursuant to medical advice while unaware of the substances’ intoxicating effect.

Complete defense to all crime if the crime was committed as a result of the intoxication.

Hypo: tablet of LSD you were made to believe was heartburn pill, and you end up killing someone bc of your intoxication, can you assert any defense?

Yes, involuntary intoxication bc you did not intend to be intoxicated and did not have opportunity to prevent it. Thus, once you became intoxicated, you did not know what you were doing when you committed murder. 

HONEST AND REASONABLE MISTAKE OF FACT (complete defense)

Rule: When D honestly (subjectively) made a mistake, and a reasonable (objective) person in the same circumstances would have also made that mistake. 

Applies to all crimes except strict liability. 

Cultural differences will never be complete defense, but it may be allowed as partial mitigating. 

Public Policy – goal of crim law is to punish people for acting with criminal intent. It does not make sense to have society pay tax towards people who act honestly and reasonably since a normal law-abiding member of society would have acted the same way in the same situation. 

Hypo: rent a car and park it. When you go back to get in car, you accidentally get in another car that is the same and has the keys on the chair and drive off with it. You did not mean to though. Were you acting reasonably?

Yes, that was acting honestly and reasonably bc it was the same type of car as yours. 

HONEST AND UNREASONABLE MISTAKE OF FACT (partial mitigating defense)

Rule: When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have. D will only be punished for the lesser included GI crime of the SI crime. 

Complete defense only to SI crimes. However, a person can be held liable for the lesser GI crime. 

Hypo: Using Hypo above, assume you drove off with a Maserati instead of another Toyota like yours?

Then its an honest and unreasonable mistake bc it was a very different car than yours. But still counts as a defense since it is larceny (SI crime)

DIMINISHED CAPACITY (partial mitigating defense)

Rule: As a result of a mental defect short of insanity or intoxication, D did not have the requisite mental state required for the crime charged. There are 2 types of diminished capacity defenses:

Voluntary Intoxication
Mental Illness (just short of insanity)
CA got rid of all diminished capacity as a defense, which would have allowed a partial defense (mitigation) to a SI crime, a mitigation from M1 to M2 under Wolff Standard, and mitigation from murder to manslaughter. 

DC can mitigate SI crimes to GI crimes (burglary to trespass), depending on the level of DC.

Voluntary Intoxication (partial mitigating defense): If someone voluntarily intoxicates themselves to the point they are unconscious, they will not be allowed to use unconsciousness as a defense – rather, they will be, at the least, charged with involuntary manslaughter bc they will be considered criminally negligent by allowing themselves to drink to point where they are unconscious.

Rule: Intoxication is voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating without duress. The person need not have intended to become intoxicated. It is offered as a defense to establish that D was so intoxicated as to lack the ability to form the requisite intent. 
Voluntary intoxication cannot be used for a crime of recklessness like reckless murder. (majority of jdx)
Mitigation from M1 to M2: if you are unable to maturely reflect as a result of DC (age, mental capacity, intoxication, blow to the head), then you CANNOT be found guilty of a SI crime or M1.

DC is purely a matter of degree for how far you can mitigate it (from 1 to 2 or 2 to VM)

Need certain degree of DC to go from 1 to 2, need even higher degree to go from 2 to VM and the greatest degree of incapacity would be insanity/unconsciousness that you have a complete defense. 
In common law, it is a defense to SI crimes, but not GI crimes or crimes requiring malice, recklessness, negligence, or strict liability.

It acts only as partial defense bc your intoxication is progressive, which delineates your reckless behavior to continue to get drunk.

CA does not accept vol intoxication as a defense if you claim the only reason you are not guilty is bc you lacked intent, and the only reason you lacked intent is bc you were intoxicated. 

People v. Hood – DEF is intoxicated and forces his way into ex-girlfriend’s house.  Police respond and during the course of the arrest DEF grabs the officer’s gun and shoots him in the legs.  DEF is charged w/ assault w/ intent to murder.  The issue was whether DEF’s intoxication made him.  Court allowed him to argue voluntary intoxication b/c if he proved that he was incapable of forming the requisite intent or was unable to engage in goal-directed behavior, then it should have been presented to the jury, since the jx accepted voluntary intoxication as a defense.
State v. Stasio – Court held that even though they don’t accept the voluntary intoxication as a defense under normal circumstances, they will allow him to argue it b/c he claimed that he didn’t even remember committing the act (actus reus).  It may be that he never committed it, not just b/c he was so drunk that he couldn’t remember it.  Thus, it’s more of an argument against the act than the intent to commit the act.  This was enough to allow a jury to hear the case and decide for themselves.
Mental Illness (just short of insanity)
Rule: a mental illness just short of insanity (i.e., neurosis, obsessive compulsiveness, or dependent personality)
if D does not have requisite mental capacity to fully appreciate the consequences of their actions or create the intent required may be able to mitigate down to VM.
Deciding factor for if injury caused unconsciousness or is just diminished capacity is whether he is subjectively aware of what is going on. 
Self-Defense (complete defense)
Rule: If a reasonable person under the circumstances would have believed that you were under imminent attack and you yourself honestly believed that you were under imminent attack (of death or great bodily harm), then you are justified to use self-defense. This is a complete defense, even if you’re mistake. However, you are only allowed to use force that is proportional to the imminent attack. 

Objective Standard – we do not place the reasonable person in the same shoes as the D, rather only in the same proximity. Psychological makeup of D, such as a syndrome (abused child) does not provide objective circumstances, they are subjective.

Initial aggressor – There are 2 types of initial aggressors: 

Aggressors that use deadly force, and 

Aggressors that do not use deadly force. 

Self-defense applies to other crimes as well, such as battery. Honest and reasonable belief is a defense to battery, but honest and unreasonable is not a defense to battery bc it’s a GI crime. 

Deadly Force: 
Majority Rule (Common Law/CA) – before using deadly force, one has a duty to retreat if the opportunity arises to escape without harm. Two requirements:

There must be a safe avenue of retreat, and

You must have known about it

These elements are both subjective and objective.

No duty to retreat if on your own property.

If you may suffer minimal injury by escaping (i.e., jumping out of the window and suffering a broken ankle), you may still be required to do so.
When examining situation in hindsight, we give benefit of doubt to person being attacked (when it is a close call) bc you cannott always expect people to have cool thoughts in those situations. 

Common Law Rule (Majority) – both objective and subjective standard – if a reasonable person under the circumstances would have believed that you were under imminent attack and you yourself honestly believed that you were under imminent attack, then you are justified to use self-defense. This is a complete defense, even if you are mistaken. 

Minority Rule (Stand your Ground/MPC) – one does not have a duty to retreat or escape if the opportunity presents itself. Instead, once can stand their ground and use non-deadly force if it is reasonable, however, one can use deadly force and kill the attacker when it is reasonable (if your life is threatened or serious bodily injury). However, if you are the initial aggressor, then you do have a duty to retreat. 
Imperfect Self-Defense (Minority Rule (CA)) – when you only have a subjective belief, but not an objective belief, that you are under an imminent attack, then you have an imperfect claim of self-defense which makes you guilty of only the lesser included offense (i.e., if you honestly but unreasonably kill, then you will be found guilty of only voluntary manslaughter instead of murder). You are said not to possess malice (Jahnke). 
Difference from Stand Your Ground is it is not a complete defense. 
Self Defense and Arrest
Historic Common Law Rule – resisting a lawful arrest is a crime, but resisting an unlawful arrest is not a crime but could be used as a complete defense since it was an equivalent to an unlawful physical force. D can use force to resist the arrest. An arrest without probable cause (specificity) is unlawful and against the Constitution.

Modern Majority (CA) Rule – Cannot physically resist a lawful or unlawful arrest, unless arresting officer is using force that threatens the D’s life they can use reasonable force to protect their own life. 

Resisting an unlawful arrest = misdemeanor battery
Resisting lawful arrest = felony battery against a peace officer

Initial Aggressor
Majority Rule – a D that is the initial aggressor loses the right to claim self-defense unless:

D surrenders, retreats or gives up, regardless of whether he was using deadly force or not (i.e. if his hands are in the air, and you try to shoot him, he then has a right to use deadly force against you); 

D used non-deadly force, but V overreacts and retaliates with deadly force, D has right to Self-Defense against the deadly force.
ROWE V. U.S.: if person under provocation of language, assaults speaker, but in such a way to show there is no intention to do serious bodily harm, and then retires as to show he does not intend anything more and in good faith withdraws, his right of self-defense is restored when the person assaulted pursues him with a deadly weapon and seeks to take his life or do him great bodily harm.  
STATE V. ABBOTT: D only has duty to retreat before use of deadly force and only when he knows he can do so with complete safety. 

If D was initial aggressor, he would have requirement to retreat before using deadly force.

All jurisdictions say you have duty to retreat if you are initial aggressor. 

It is not the nature of force defended against which raises issue of retreat, but rather the nature of the force which accused employed in his defense. 

If he does not resort to deadly force, one who is assailed may hold his ground whether the attack upon him is deadly or not. 

Many states adopted stand your ground by eliminating the need of objective reasonableness, while keeping only subjective fear of great bodily injury. 

Today, the country is divisible into 3 types of jurisdictions with respect to the need to establish both an objective basis as well as subjective belief in order to such successfully claim complete self-defense.

· The majority of jurisdictions require both honest and reasonable belief in the need for self-defense.

· Under this majority view, if the accused succeeds in persuading the trier of fact that at the time of the alleged crime they possessed both the objective and subjective need for self-defense then their case should result in a complete acquittal.

· Imperfect: In addition, there is a large minority of jurisdictions, such as CA, that follow the majority rule, except they also provide those who have an honest subjective (but not an objectively reasonable) claim of self-defense with a mitigation of the malice crime of murder by reducing it to the general intent crime of voluntary manslaughter.

· The 3rd group represented by a minority of jurisdictions, like Florida, only demand a D show they subjectively believed self-defense was necessary in order to have their case result in a complete acquittal.

Defense of Others (complete Defense)

Rule: you have a right to come to someone else’s aid even if that person is a stranger.

This is the same right as you have to defend yourself.

Alter Ego Rule (Traditional Common Law/CA/Significant Minority) – When you come to someone’s defense, you step into their shoes and you gain no greater rights than the person you’re aiding (i.e. if the V cannot use a gun, then you cannot either). However, you have to be right and cannot be mistaken. 

If you were reasonable to aid, but the person you aided did not have the right to aid herself, then you have no defense
Reasonable Test Rule (Modern/Majority) – so long as you acted honestly (subjective) and reasonably (objective), even if you are wrong, you have a right to a complete defense of self-defense. 

Fleeing Criminals
Garner Rule (peace officers) – 4th Amendment: Cops are only allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believe that they have probable cause (reasonable belief) and the felon is dangerous to human beings and society (i.e. (armed robbery, rape, assault with deadly weapons, kidnapping, murder). Threatens serious physical harm. However, if there is no other way to prevent the felon from getting away, and it was reasonable, then the cop can use deadly force. Here, private citizens are still allowed to use deadly force against non-dangerous felons, so long as they are right (probable cause is not sufficient). 
Problem – this rule gave private citizens more rights than cops bc 4th Amendment only applies to the government. 

Couch Rule (Modern Private Citizens) – a private citizen can only use deadly force when they reasonably believe the felon poses a threat of serious physical harm to himself or others. (it does not have to be imminent) – private citizens have the same rights as police do now. 

Felons not considered dangerous – drug dealers, check forgers, theft criminals. 

The allowable use of deadly force by a private citizen in making a valid arrest can be divided into 2 categories:

The use of deadly force when the person making the arrest is met with force from the person who is to be arrested, and

The use of deadly force when necessary to prevent the person who is to be arrested from fleeing. 
Non-deadly force by a victim:
A person who is not an initial aggressor may use non-deadly force in self-defense any time that person reasonably believes that force is about to be used against themselves or another. 
A person who is an initial (original) aggressor cannot claim a right of self-defense for the use of even non-deadly force unless:
The original aggressor has withdrawn and, at some point told or in some manner communicated to the victim something like; “I’m all done now!”
The initial aggressor used non-deadly force and is now defending against a deadly response. 
The rules covering the situation in which deadly force is used by a victim who was not an initial aggressor falls into 2 broad categories:
Majority Rule: A victim (a non-initial aggressor who possesses the legal right of self-defense) is permitted to use deadly force in self-defense any time that victim reasonably believes that deadly force is about to be used against him and that their response is reasonably needed in order to stave off the attacker. 
24 jurisdictions follow a relatively extreme version of this rule what is known as “stand your ground” which sometimes requires only honest and not necessarily reasonable belief in order to qualify for self-defense.
In addition, a few other jurisdictions follow a reasonableness rule of self-defense but they do not demand retreat before using deadly force when reasonably confronted with a deadly assailant. 
STATE V. SIMON: D must show they acted not merely as they subjectively believed to be appropriate, but also as an objective/reasonable person would have. 
A reasonable belief implies both a belief and the existence of facts that would persuade a reasonable man to that belief. 
A reasonable person and the defendant themselves would have understood they needed to use force to protect themselves. 
Also must have reasonable and honest belief the amount of force you are using is needed to protect yourself, you cannot escalate the violence to an unnecessarily high level, else lose claim to self-defense. 
Minority Rule: Prior to using deadly force in self-defense, the victim of a deadly attack must first “retreat to the wall” if it is safe to do so. There are 3 exceptions to minority’s duty to retreat:
A victim of a deadly attack does not have to retreat if they are in their own home.

The victim of a violent felony such as rape or robbery does not have to retreat even if one is safely available. 

Police officers have no duty to retreat.

Even these jurisdictions do not demand retreat if it would not be safe. 
JAHNKE V. STATE OF WYOMING: victim of abuse is not entitled to kill abuser, to permit it upon a subjective conclusion that prior acts and conduct of deceased justified killing would be a leap towards anarchy. 

Blend of provocation with self-defense, bc of that D reasonably perhaps irrationally feared for a need of self-defense, but threat must be imminent. Father also was not armed. People are not supposed to take law into hands, should contact authorities. 
If Jahnke subjectively thought he was going to be imminently attacked, then you could extend that to Simon thinking he was as well. 

If you were an abused child, then would you believe this behavior reasonable, if definition of objective starts to use subjective traits of D, then its no longer objective. So courts are hesitant to take on particularities of D and their state in objective standard. 

Concurrence (Brown): No one at trial to speak for deceased, could say what they want about him and not be contradicted. Waiting hour for victim is not self-defense.
Dissent (Rose): psychiatrist’s testimony should be included because as battered child, he reasonably believed himself to be in immediate danger. If we include this, then is it not longer objective standard, are we including subjective beliefs within definition of reasonableness?
Dissent (Cardine): how abused child perceive situation for self-defense is appropriate subject for expert testimony and important element of his defense. 

Use of force by an initial aggressor:

An initial aggressor cannot claim a right of self-defense unless you are told in the question that:

The original (initial) aggressor has withdrawn and, at some point told or in some manner communicated to the victim something like; “I’m all done now!”
The initial aggression was of non-deadly force, and is now that initial aggressor defending against a deadly response.

Even under the majority rule, which generally does not require retreat for one who has a right of self-defense, someone who was the initial aggressor must retreat if a safe avenue of retreat is available and known to them. 

Where an individual has a right of self-defense, retreat is not required before a victim may defend by using non-deadly force. 

Insulting words do not make someone an initial aggressor. Rather the initial aggressor is the first one who used physical violence, or to threaten imminent use of physical violence when the instrumentality of such violence is immediately present.

A threat to shoot at a time when the weapon is in close proximity to threatening party

One punch is almost never seen as deadly force, unless there is disproportionate strength or skill separating the attacker and the victim. 

Defense of Others – Majority does not require a pre-existing relationship with the person aided.

Majority rule is that reasonable mistake of fact is a defense, just as it is for self-defense. 

Significant Minority of jurisdictions follow what has been known as the Alter-Ego rule which says that when you come to the aid of anyone else, you have no legal rights greater than those of the person to whose aid you have come. 
Under this standard, only if the person to whose aid you are coming had a right of self-defense do you have a right to defend them.

Unreasonable Mistake of Fact – Imperfect Self-Defense
If a jury concludes that a defendant had a reasonable, as well as honest, belief that the force they used against an apparent assailant was needed in order to defend themselves or others from unwarranted attack then that would constitute complete self-defense and should result in an acquittal. 

On the other hand, if the defendant’s belief in the need for self-defense was honest but unreasonable, then that would not be a claim of “complete” self-defense.

In some jurisdictions, (CA), an honest though unreasonable belief in the need for self-defense gives rise to a claim of “imperfect” self-defense. 

If a jury finds that a defendant had a legitimate claim of “imperfect” self-defense at the time they killed the victim, then that accused should not be convicted of the malice crime of murder. Instead, their offense would be reduced to the general intent crime of voluntary manslaughter. 

Consequences of a successful claim of imperfect self-defense as opposed to a claim of unreasonable but honest provocation:

Imperfect self-defense (unreasonable mistake of fact as to the need for self-defense or the degree of force needed to be used) mitigates the malice crime of murder to the GI crime of voluntary manslaughter.

A legitimate claim of an honest but unreasonable provocation does not mitigate away the malice crime of murder, but only succeeds in preventing that murderer from having been cool and deliberate, thus eliminating conviction for the specific intent crime of 1st degree murder. 

Honest + reasonable mistake of fact = perfect self-defense, which is complete defense to GI crimes, as well as SI crimes (in every jurisdiction)
Honest + unreasonable mistake of fact = imperfect self-defense, for SI crimes, mitigates murder down to voluntary manslaughter (in only half jurisdictions)
PEOPLE V. CURTIS: under general common law rule in most states, an unlawful arrest may be resisted reasonably, and excessive force used by officer during arrest may be countered lawfully. 
If a resisting D commits offense; but if arrest is ultimately unlawful, D can be validly convicted of only misdemeanor assault or battery (not felony of battery on police officer)

In unlawful arrest, but no excessive force, you can resist by not cooperating or delaying the arrest non-physically.

If lawful arrest, you can be charged with felony battery of officer. 

In either case, in the instance of police brutality, you can respond with necessary force and it will be a complete defense. 

If something is needed to effect an arrest, then it is not excessive. If lesser violence would have worked than it is excessive and D can resist. 

Courts say it is wrong to resist at all – but whether arrest is lawful or not determines how wrong in terms of misdemeanor or felony. Curtis says you should go through judicial remedies.

Defense of a Dwelling (complete defense):

Rule: nondeadly force may be used to defend property in one’s possession from unlawful interference. With real property, this means entry or trespass; with personal property, this means removal or damage. The need to use force must reasonably appear imminent. Thus, force may not be used if a request to desist or refrain from the activity would suffice. In addition, the right is limited to property in one’s possession. 

Deadly force may never be used solely to defend your property.

For example: if you are given a question in which the defendant sets up a spring gun in her home while on vacation, she will not be able to claim a defense if someone is killed by that spring gun while they are trespassing.

The spring gun scenario however, must be distinguished from a burglary committed when the occupant is present and may reasonably believe that force is needed to protect herself and/or others in the house. 

PEOPLE V. CEBALLOS: person is not justified in using deadly force to protect property from burglary. Defense of property justification not applicable where D is not even present to be in any way threatened by invasion of the intruder.
Allowing persons to employ deadly mechanical devices imperils the lives of children, firemen, policemen acting within scope of job. Where actor is present there is possibility he will realize deadly force is not necessary, but mechanical devices are without mercy or discretion. They deal death to innocent as well as criminal. 
Can use nondeadly force – to tackle someone who stole property (chattel)

Can use deadly force against someone who stole property (chattel) based on fleeing felon rules. 
Can use deadly force against someone breaking into house based on SD rules

CANNOT use mechanical devices for deadly force for trespasser and then claim defense of property/ SD

Tackling someone is nondeadly/ hitting the knee with a bat is nondeadly

Hitting over the head with a bat/ shooting someone ANYWHERE is deadly 
Duress/Necessity (complete defense):
Ex: D claims she committed a robbery only because someone was threatening to shoot her or others at the time and told her that if she did not rob the bank she or others would be killed. 
Duress is a defense available to all crimes except homicide. A defendant may not successfully claim the defense of duress even if that defendant had been credibly threatened with their own or a loved one’s death if they fail to commit the demanded homicide of another.  
D can use duress as a defense to committing a bank robbery, where a co-felon kills somebody, but the defense may not be successful. 
Necessity is the defense when it is not a person but the accused’s circumstances that justify committing a lesser crime to avoid a greater harm. Just as with duress, this is a defense to all crimes except homicide. A person is not guilty of a crime when he engages in an act otherwise criminal when:  
Act charged as criminal was done to prevent an immediate harm or imminent evil – a threat of bodily harm to oneself or to another person.

If there was no legal alternative to the act;

The reasonably foreseeable harm was not disproportionate to the harm D caused;

A greater harm was to be prevented;

That belief was subjectively and objectively accurate; and

D did not substantially contribute to the condition 

This is the CA rule and an objective test. (affirmative defense on D to prove all)
This defense has been held to cover even prison escapes. However, this defense can only be successfully raised to the crime of escape when no one was harmed during the commission of the escape. 

STATE V. REESE: A limited defense of necessity is available if the following conditions are met:

The prisoner is faced with a specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future;

There is no time for a complaint to the authorities or there exists a history of futile complaints which make any result from such complaints illusory;

There is no time or opportunity to resort to the courts;

There is no evidence of force or violence used towards prison personnel or other innocent persons in the escape; and

The prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat. 

Minority Rule: the burden of proof on the defenses of self-defense, alibi, insanity, entrapment, and intoxication should rest upon the State to disprove the defense beyond a reasonable doubt after the defense is properly raise by defendant. 

Dissent: requiring prisoner to turn himself in once out, on possibility that conditions in prison will be different when back is unrealistic and unwarranted. 

PEOPLE V. CARRADINE: perpetrators will not be brought to justice unless citizens testify, and fear is not a valid reason for not testifying. There are 2 completely distinct types of contempt:

Criminal Contempt: someone is held in criminal contempt of court for a singular particular thing they have done, they have acted contemptuously towards to court.

Civil Contempt: can be locked up an indeterminate amount of time until you abide by the court’s order. 

Can have either in criminal or civil cases. 

Consent (complete defense):
not a defense to the infliction of either great bodily injury or homicide. Almost never the correct answer on the bar exam.

PEOPLE V. SAMUELS: a normal person…. 

Entrapment (complete defense):

Rule: Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing a prosecution against the person. If the government (or cops) went too far and made the crime too inviting, then D can claim he was entrapped to committing the crime. (affirmative defense).

Majority/Federal (Predisposition) Rule – Subjective Standard: inducement by government official or informant and D was not predisposed to commit the crime (then you have a defense).

Fed courts look to D’s predisposition to commit the crime; often making past criminal history relevant to the determination (very prejudicial against D, hard to win Fed entrapment).

Minority (CA/MPC) Rule – Objective Standard: inducement by government official or informant and government conduct would have likely induced a reasonable law-abiding person to commit a crime. Matters of predisposition are not looked at to determine whether entrapment occurred. (2 effects)

This prevents government form engaging in behavior just bc the person may have done it in the past; and

It makes inadmissible the person’s criminal history.

This is a very narrow defense because the defendant’s predisposition to commit the crime negates the defense.

Entrapment is almost never a correct answer (just as in real life) because predisposition on the part of the defendant to commit the crime typically exists and is obvious.

California Rule dispensed with predisposition as a factor by considering only the police conduct in convincing the defendant to commit the crime. 

The defense of entrapment may be successful in a CA state court irrespective of whether the defendant did or did not have a predisposition to commit the crime.

UNITED STATES V. RUSSELL: D’s concession there was evidence to support jury’s finding that he was predisposed (the principal element) to commit the crime was fatal to claim of entrapment. 

Fed Rule: entrapment defense prohibits law enforcement from instigating a criminal act by persons otherwise innocent in order to lure them to its commission and to punish them. Focus on the intent or predisposition of the defendant to commit the crime. (apply subjective test to D)

Dissent (CA rule): D with prior record of poor conduct is at disadvantage when official attempts to entrap them. 

California

· No diminished capacity

· Premed and deliberation can be instantaneous
· Civilly committed there has to be a nexus between mental illness and dangerousness
Middleman: has connections on both sides, but each side is dependent on the other to achieve the ultimate goal of making a profit.





Retailers: without the drugs to sell could not make a profit, to then turn over to buy more drugs to sell. 





Middlemen: receive profit made by retailers from last batch of drugs and buy more drugs with it. 





Smugglers: get the drugs into the country. Is dependent on the middleman and the retailer to sell the drugs in order to have the capitol to buy more drugs





Ongoing and continuous relationship with same product








