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Test Procedure:
I. Take note of Objectives of Crim Justice System and remember them throughout
II. Go through 3 elements of legality principle
III. Actus Reus
IV. Mens Rea
V. Mistake of fact/law/strict liability
Gregory Alonge
Criminal Law Outline (Prof. Yxta Murray)
Policy Analysis Tools
I. Slippery Slope
A. Look at the possibility of a rule being implemented in a given way, and look at what can happen down the line.
Regina v. Dudley and Stevens:  Court used a slippery slope rationale to hold that the defendants were guilty partly because they did not want to set a new standard that would lead to excusable offenses out of necessity, which would undermine the protection of private property and public safety.
II. Floodgates Problem
A. If we allow certain defenses, like a liberal allowance of mistake of law defenses, large swaths of people will raise that same defense and potentially cripple the justice system’s ability to function.
III. Perverse Incentives
A. When a result of a policy decision leads to undesirable incentives.
B. For example, allowing mistake of law defenses to be used frequently may incentivize people not to learn the law. 
IV. Reasonable Person Test
A. This is an objective test often implemented in calculating legal standards.  The question in such tests often surrounds how much tailoring should be allowed in the calculation of a reasonable person.
1. For example, both the adequate provocation test for heat of passion in Vol Man, and the honest and reasonable belief test for self defense are objective tests that tend to allow for some tailoring.
V. Public Safety/Public Policy 
A. When we adjust the law or carve out exceptions in favor of public policy objectives.
1. For example, the 4th factor in testing for GCN in Invol Man is the benefit to society the act has.  This is there because we want to give more leeway to people like doctors and emergency service workers when calculating GCN, because otherwise, if we criminalized the mistakes of such people, that would lead to perverse incentives of people being afraid to become doctors and being thrown in jail for Invol Man when they made a mistake.
2. Another example is that the honest and reasonable belief test for self defense must be at least fundamentally objective.  Otherwise, people would be allowed to assert self defense so long as they had a subjective belief that they were at risk of great bodily harm, no matter how unreasonable those beliefs were.  This would lead to undesirable policy outcomes, where people could pretty much kill at will and assert self defense, which also falls under the category of perverse incentives.
VI. Constructive Notice
A. Do most people know the law?  No.  Does anyone, even lawyers, no most or all of the law?  No.  So then how can people be convicted of crimes of which they are unaware?  The problem is that if we allowed people to assert a defense based on ignorance of the law, the law itself would be rendered completely ineffective.  To get around this problem, we employ the idea of “constructive notice,” meaning that so long as laws are properly promulgated, all citizens within that law’s jurisdiction are given constructive (effective) notice of those laws.  But, for the purposes of this class, that has at least two fundamental caveats:  1) the law must satisfy the legality principle, so if a law violates any of its three tenants (legislature made, prospective, and not vague) then constructive notice is not fulfilled.  2) Under the mistake of law category of entrapment by estoppel, we have the case Lambert v. California, which held that M/L defense could be asserted when the D was not given proper notice that he needed to register with the city because of past convictions. The reason why this situation was different was because Lambert's violation of the Los Angeles ordinance was entirely passive (act by omission), as it criminalized merely being in the city without registering if you were previously convicted of a felony.  In other words, Lambert didn’t actively or voluntarily do anything, and to be convicted of such a passive crime would require more robust notice than mere constructive notice.  However, there is a good argument to be made that this offense could very well have been classified as strictly liable, because it was low punishment ($250 fine), low stigma, and arguably a risk to public safety (it was asking for registration of convicted felons after all.)  To decipher which outcome is best, fall back on OCJS.  I would argue that retribution wouldn’t make sense here for a conviction because the guy didn’t really do anything wrong, certainly not malum in se.  A conviction doesn’t advance incapacitation or rehabilitation objectives because the punishment wasn’t even jail time, so the only objective left really is deterrence, yet how can you deter someone if they don’t know they are committing a crime.  In that sense, this decision came out right, because if we are going to only deter former felons from roaming freely in the city, that deterrence is dependent upon real notice to be effective.
Objectives of the Criminal Justice System (OCJS)
I. Utilitarianism
· A moral philosophy aimed at maximizing happiness and minimizing pain.  It seeks the most good for the greatest number, and does not focus on what the defendant deserves.
A.  Deterrence
1. Specific:  The idea of deterring individuals from committing a crime because of the pain of punishment.
2. General:  Deterring groups or classes of people, like all white collar criminals (think Madoff decision), or just society in general.  They are deterred by seeing the criminal being punished and the pain he endures as a result.
3. Critiques:
a) Does it even work?  Probably not as well as we are looking for.
b) Incarceration can make one more likely to offend.
c) Most people are ignorant of law/punishment, so how can they be deterred by something about which they know little or nothing?
d) What about those with psychological/physiological conditions.  What about drug addicts or the poor, etc.  Does deterrence work on these individuals, of whom, there are many?
e) Some demographics and types of criminal are less swayed by deterrence, like juvenilles and sex offenders.
f) There is no way to measure the level to which people are deterred, so it's theoretical at best.
    B. Rehabilitation  (Trying to make the defendant better)
1. Probably the least relied upon objective in modern CJ.
a) Born out of a quakeresque tradition where we try to make the defendant better.
b) They would use methods like hard labor designed to reintroduce offenders to God.
2. Modern rehabilitation efforts are more centered around prison programs
a) Have largely been defunded, but still exist to a degree.
b) Some courts explicitly abandon this objective, reasoning that prison does not make people better.
3. Critiques:
a) Paternalistic in nature, which often doesn’t end well.
b) Ignominious roots and history, i.e., lobotomies, hard labor and isolation of inmates.
c) Does it even work?  For some groups yes, and others, not so much.
d) Should criminals be taking up valuable resources that could go to other, more deserving groups, like the disabled or the law-abiding poor?
   C. Incapacitation (“Mother Objective”)
1. Selective:  Incapacitating individuals thought to be a threat to themselves or others
a) Personality testing, which is deeply anti-Kantian, because it's not based on what you deserve, but how likely you are to re-offend.
b) This can happen with prosecutorial discretion as well.
c) Cons: Criminals age and become less likely to offend; many of those punished are merely foot-soldiers while the big players run free; prison overcrowding is a humanitarian and unconstitutional crisis.
2. Collective:  Incapacitating categories of offenders by assigning specific punishments.
a) High mandatory minimum sentences for specific crimes, like first time bank robbery min 7 years.  This leads to warehousing of particular types of offenders in prison.
b) Popularized from the 70s-90s in war on drugs and crime efforts, by Nixon, Reagan and Clinton.
c) Cons: It's unfair to punish for future crimes, risk prediction algorithms and other tools of predictions are often flawed and biased against the poor and people of color.
i. Pros:
· Keeps citizens safe.
· Potentially saves the state a lot of money (Diiulio)
3. Critiques
a) Potentially opens the door for unjust outcomes, like punishing an innocent for the sake of some greater good.
b) Modern anti-mass incarceration movement is against collective incapacitation.  It is under fire as of late.
c) The Supreme court declared that the CA prison system is potentially in violation of 8th amendment bc of prison overcrowding.
II. Retributivism
· The idea that punishment of a crime should be based on the guilt of the offender per se, and not based on some future benefit, or means-ends calculus.
A. Positive retributivism  (All guilt should be punished)
1. Kant
a) All guilt must be met with punishment. (“An eye for an eye”)
b) Proportionality.  Capital punishment shouldn’t be given to all felonies.  In this light, while his brand of retributivism seems harsh, it was actually quite progressive for his time.
2. Moore
a) People should be punished “because, and only because, the offender deserves it.”
b) Doesn’t believe in an eye for an eye.
B. Negative retributivism  (Not all guilt needs to be punished)
· Punishment should be based on guilt, but there can be instances of guilt met with lenity, or lack of punishment, given the circumstances.  Guilt is a necessary, but not sufficient condition for punishment.
III. Retaliation and Vengeance
A. Vengeance:
1.  looks at the harm done rather than the desert
The Station Fire Incident:  Consider the man who lit the fireworks that killed 100 and injured 200, receiving 4 years of 11 year suspended sentence.  Did he deserve more?  If so, why?
2. Society hates criminals and crime, and it has a moral right to exact revenge upon those who commit it.  
3. Vengeance as an OCJS is generally recoiled from and has an ignominious history.
4. Vengeance is not interested in proportionality.  It's only interested in inflicting pain on the offender without worrying about what they deserve.  Therefore, it is diametrically opposed to Kantian Retributivism.
5. Punishment is a symbol of the state imprinting guilt onto the offender in a way that pains the offender.
A. Critiques
1. Is hate a healthy/rational motivation for punishment?
2. Would hate-motivated punishment lead to gross excesses of punishment?
3. Vengeance and rehabilitation don’t seem to go together.
4. Vengeance doesn’t require guilt.
* Can racial justice be an objective of the criminal justice system?  Can that be a policy?
How Long Should We Punish
United States v. Bernard L. Madoff:  The court delivered the maximum possible sentence, 150 years, to send a message even though Madoff was 71.
· He asked for 12 years so that he could at least have a chance of getting out before he died.  But he wasn’t apologetic, and no one vouched for him, so his character was in question.
· This could be seen as retributive, because he was potentially getting punished simply because he deserved it.  It could be seen as proportional (I disagree.  Manslaughter receives 3, 6, or 11 year sentence).
· It could be seen as vengeful because he is ostensibly being sentenced to death, at least partially to hurt him and exact a certain symbolic revenge upon him on behalf of those whom he hurt.  They looked more at the harm then the desert.
· But it could also be seen as utilitarian in the sense that by sending a message, the judge probably wanted to generally deter others from scamming people like Madoff did.  (Incapacitation and rehabilitation were almost certainly non-factors in this decision).
· It’s probably a combination of all three.  I believe it's mostly vengeance. 
· The court focused on a story of an old widow, whom Madoff put his arm around.  This is a legal strategy: focusing on sympathetic stories of individuals.  This really drives the message home that abstract facts cannot achieve.  It attaches strong pathos.
* What about the molotov cocktail case?  Does throwing one into an abandoned police car deserve life in prison?
· People using incendiary devices are given some of the harshest punishments, even if they don’t cause death.  Partially because of how dangerous and indiscriminate they are, but also because of fears stemming from 9/11 and threats of terrorism.
What Should We Punish
I. Immorality
A. The idea that society should punish what is immoral in order to maintain the social and spiritual fabric of that society.  Moral indiscretions were seen as crimes.
1. Leads to such things as anti-sodomy statutes, etc.
a) Used to be punished in Georgia for up to 60 years.  (Wow.)
b) Lawrence v. Texas:  Recently struck down anti-sodomy statutes.
B. This view is widely rejected in modern times.  The enlightenment began to undermine this paradigm.
II. The Harm Principle - John Stuart Mill
A. We should only punish to prevent harm.
B. The question becomes:  What is ‘harm’ or what acts constitute harmful acts?  And if something is harmful, does criminalizing it create more harm than the original harm?
1. Is prostitution a harm?  Does criminalizing it lead to even more harm?
2. Drug addiction?
3. Gambeling?
i. Libertarianism would argue that these types of behaviors should be free of government proscription and interference.
III. Bullying  (should it be punished as a crime?)
1. Punishable as a crime in Massachusetts with up to 2.5 year sentence possible, but not many other jurisdictions have anti-bullying criminal laws.
a) Harassment is punishable by up to 2.5 year in prison, and is committed whenever someone, “willfully and maliciously engages in a knowing pattern of conduct...which seriously alarms [a specific] person and would cause a reasonable person to suffer substantial emotional distress.”  (Mass. Session laws § 10)
b) Prof. Murray believes this statute is far too overbroad, encompassing behavior that should not be seen as a crime.  She says it violates rule 3 of the legality principle because it is vague and overbroad.
HYPO:  What if your boss is constantly yelling at you for a sustained period of time.  Does this constitute harassment under this statute, and thus, be punishable for up to 2.5 years in prison?  What about a really volatile romantic relationship?  This may point out the problem of this statute, regardless of the reasonable person test.
c) Phoebe Prince case: Phoebe Prince was bullied to the point of suicide, which generated much outrage and media attention.
2. As of 2015, every state has an anti-bullying law, but these are civil measures.  For example:
a)  Mandating schools to undergo anti-bullying training, etc.
b) A new jersey law that permits expulsion or suspension of students who bully or tease other students.
3. There are other crimes that can be used to punish bullying indirectly.
a) Stalking
b) Harassment
i. MPC §250.4 (a petty misdemeanor)
c) Privacy invasion & bias intimidation (Tyler Clementi case (He killed himself after his roommate secretly filmed him kissing another man and then live-streamed the footage) in New Jersey.
4. Pros (Why bullying should be criminally punishable)
a) It could potentially deter and interfere with bullying before it drives people to desperate acts like suicide.
5. Cons (Why it shouldn't)
a) It would target youths and further bloat our jails/prisons
b) Speaking is not typically an actus reus
c) We are not entirely sure what bullying is 
Legality
· Requires that laws be sufficiently clear and that citizens have notice of them and can follow them.
· Can an act be criminal if it is not covered by a statute?  Enter Mochan:
Commonwealth v. Mochan:  Mochan distributed ephedrine laced marijuana, and some kids who took it died of cardiac arrest.  There was no explicit statute proscribing this exact act.  The court held that the defendant could be prosecuted based on a common law crime instead of a statutory crime.  The dissent argued that the majority’s opinion violated separation of powers, as it placed the court in the position of a legislature.  Mochan is no longer good law.  We do the opposite of Mochan now.  It is a court that does not follow the legality principle.  It violates all three sub-principles.
I. The Legality Principle
A. There can be no punishment of an act without a law making that act a crime.  There are 3 sub-principles that ensure that a law itself is legal:
1. The legislature defines the law.  The courts should not be writing the law, they interpret it.  To have both powers would be a gross appropriation of power to the judiciary.
a) This addresses separation of powers concerns
i. Legislators are voted in, thus giving electoral accountability.
2. The law must operate prospectively, from the time of promulgation, forward.
a) There can be no ex post-facto laws.
3. The law must be specific, and not vague or overbroad.
a) These last 2 sub-principles address due process concerns of proper notice.
b) Notice can be constructive.  If the law is enacted and published, then every citizen under that jurisdiction has constructive notice.  This is primarily a way for the law to keep itself together.
i. Without this constructive notice, citizens would have a perverse incentive not to learn the law.
ii. This could also lead to a floodgate problem of  rampant crime because anyone could raise the defense of not having proper notice.
      B.  Thus, the legality principle is undergirded by both high-minded principles (no ex-post facto laws, separation of powers, due process) as well as more practical, and potentially problematic necessities (constructive notice saving the criminal justice system from outright ruin even though no one really has proper notice.  It’s basically the best we can do.)
HYPO:  A legislature passes a statute in 2010 making it a crime to ‘do any nasty act’ to Lake Winnebago.  They then charge Warren for dumping waste into the lake in 2009.  Does this law and its application to Warren satisfy the legality principle?
-No.  The law, while passed by the legislature (1), is not being applied prospectively (2), and it is flagrantly vague and overbroad (3).   Warren cannot be charged, convicted, or sentenced.
Actus Reus
* A prosecutor must prove actus reus, mens rea and causality beyond a reasonable doubt to convict. *
I. Actus Reus (“rea” for plural)
A. The act requirements
1. It is the first essential element a prosecutor must prove.
2. The requirement makes sense:  bad thoughts alone are not sufficient to prosecute/convict.
B. Actus reus involves either a positive act, or an act by omission
C. Actus Rea Must be Voluntary
1. Voluntariness:  One’s brain is engaged with one’s body
2. This voluntariness is always presumed and read into statutes
HYPO:  Dee is standing outside of a grocery store when someone walks up to her, puts a gun to her head, and tells her to go in and steal a loaf of bread for him or else she’ll get shot.  She follows his orders.  Was her act “voluntary”?  Yes, because her brain was engaged with her body.
3. Thus, involuntariness is a very narrow alley to skirt, and only a few specific instances will lead to an involuntariness defense.
a) If this wasn’t the case, and people could claim that their traumas, anxieties and so forth lead to involuntariness, there would be a floodgates problem, as everyone has such traumas to some extent.  This is why, for example, habit is voluntary.
b) Moreover, the CJ system has never been interested in reform.  Not mental health reform or racism reform or anything.  Its job has been to incapacitate, deter, and punish the guilty.
c) By making almost all acts voluntary, it allows for truly innocent people to be let off the hook later down the line (like in mens rea) but doesn’t open up the floodgate problem discussed above.
4. Martin v. State:  Criminal liability may only be imposed when the unlawful conduct is committed voluntarily.  Martin was forcibly and involuntarily carried into the public by the officers, and thus, his brain was not engaged with his body, and thus, his acts were involuntary.  The court presumes that voluntariness is required, even though the law didn’t say so.  It is always presumed.  We can’t deter people from doing involuntary acts, we don’t need to incapacitate or rehabilitate them, and we aren’t retributive against them.
5. People v. Low:  (counterpoint to Martin) Even though he was brought into jail by officers, having drugs in his pockets upon entering prison constituted a voluntary act because he “had a clear opportunity to avoid [the prohibited act] by voluntarily relinquishing the forbidden object . . . before entering the premises.” (Cal.)
a) This decision is more in line with the “war on drugs” policy decision.
6. State v. Eaton:  (On point with Martin, and Counterpoint to Low) Analogous facts to People v. Low, but the court held the opposite, citing Martin, and reading a voluntariness requirement into the statute.  They argued that the defendant had no choice but to surrender the drugs upon arrival in jail, and thus, his acts were involuntary.  (Wash.)
a) It's important to note here that this decision is not in line with the Dee hypo above.  Thus, this can be seen as the Wash Supreme Court being lenient for policy reasons.  Martin is in line with the hypo, because he was literally picked up and moved.
7. On exam, go through both lines of jurisprudence, and pick one based on a strong analysis.
**Statuses vs. Acts and voluntariness**
8. Jones v. City of Los Angeles:  It cannot be a crime to be something.  A city ordinance that criminalizes the unavoidable and involuntary consequence of being homeless fails the voluntariness requirement and violates the Eighth Amendment.  (9th Cir.)
a) Sleeping (and behaviors done while asleep) is an involuntary act (Cogdon).
b) The law makes a distinction between a status and an act.  Acts may be penalized, but not statuses.  8th amendment prohibits “status offenses.”
c) The statute at question in this case arguably criminalized homelessness.  Being homeless is not  legally voluntary.  The law cannot criminalize being.  Being is involuntary (🖇Heidegger).
** Imigration and Voluntariness**
9. United States v. Macias:  (On point w/ Martin) An appearance after being dumped in the US by canadian Officials was not voluntary (2nd. Cir.)
10. United States v. Ambriz-Ambriz:  (Counterpoint to Martin) An appearance after being dumped in the US by canadian Officials was voluntary (9th. Cir.)
** Voluntariness and Unconsciousness**
11. People v. Newton:  Unconsciousness is a complete defense.  Where not self-induced, as by voluntary intoxication, unconsciousness is a complete defense to a charge of criminal homicide.  (Cal. Dist. Ct. App.)
a) Doctor gave testimony explaining how being shot can lead to unconsciousness.
b) MPC 2.01(2)(b):  A bodily movement during unconsciousness is not a voluntary act.
12. MPC 2.01:  Requirements of Voluntary Act; Omission as Basis of Liability; Possession as an Act.
a) MPC 2.01(1):  “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.”
b) MPC 2.01(2):  Gives list of acts which are not considered voluntary under MPC.
(a) Reflex or convulsion (Newton (not as much as unconsciousness))
(b) Bodily movement during unconsciousness or sleep (Newton) (Cogdon) (Jones)
(c) Conduct during hypnosis or resulting from hypnotic suggestion (No data point and many states don’t abide by this)
(d) A bodily movement that otherwise is not a product of the effort or determination of the act, either conscious or habitual.  (Martin) (Low) (Eaton) (Macias) (Ambriz-Ambriz)
c) Habit is not involuntary
** Voluntariness and Sleep**
13. The Cogdon Case:  Somnambulistic acts (acts committed during sleepwalking) are not voluntary.  
a) Sleeping (and behaviors done while asleep) is an involuntary act.
b) But, does an act like taking Ambien, which increases the chances of somnambulism, constitute a positive act (Decina)?
c) R. v. Parks:  In line w/ Cogdon
d) R. v. Luedeke:  Murder and rape not voluntary while asleep
14. What about being hypnotized?  MPC 2.01 (2)(c) but many states don’t apply this.
15. People v. Decina: A criminal defendant who disregards the consequences that can result from driving a vehicle with knowledge of a health condition that can produce involuntary actions may be found guilty of vehicular homicide.  Making a voluntary decision that can foreseeably lead to an involuntary act can satisfy the voluntariness requirement of actus reus.
a) Decina’s seizure while driving can be seen as a convulsion or reflex, but he knew that he was epilieptic, so his voluntary act of choosing to drive satisfies the voluntariness requirement.
b) What if Decina had never had a seizure before?  Then he would probably not have been deemed to have voluntarily acted.  What if he had one or two seizures a year prior?  This is a blurry, and I'd’ have to argue both sides and choose one.
c) What objectives of the CJ system are served by this case?  Deterrence?  Retributivism?
16. Patty Hearst Case:  Stockholm syndrome doesn't make an act involuntary.
D. Consider the case of the Irvine Professor who switched shifts to take care of his baby with his wife, and left the baby in his car while he worked.  Was his act voluntary?  Yes.  His brain was connected to his body.  He was not asleep or unconscious or hypnotized or any other category under the MPC.  Regardless, he was not charged by the prosecutor because they felt it wouldn’t do society any good.

II. Positive Act
A. Positive acts must be voluntary.  (See discussion above.This is the only analysis needed here)
III. Act by Omission
HYPO:  Danielle and Sally are cousins who see each other twice a year at family reunions.  One day after a family reunion, they decide to walk to the local lake that Danielle is familiar with, and Sally is not.  Sally cannot swim, but Danielle is a champion swimmer.  No one is around the lake.  While they walk around, they get into an argument about a boy they both have dated.  Sally insults Danielle, but as she does, she trips on a rock and falls into the lake unconscious.  Danielle does nothing, happy that Sally has been shut up.  She smiles and watches as Sally drowns.
A. General
1. MPC 2.01(1):  An “omission” is a failure “to perform an act of which [one] is physically capable.”
2. In general, good summartanism is not a legal responsibility, and thus, there are few instances in which an act by omission will count as an actus reus.
a) Misprision of felony (failing to report a felony) is generally not a crime
b) Just as there is (almost) no duty to aid people, there is no duty to report crime.
c) There are notable exceptions
· South Dakota
· Ohio
· South Carolina (common law)
· Regulations requiring certain duties to report:
· Child abuse/people who take care of children
d) Consider the Facebook rape case.  Should all the people wacthing the live-streamed rape be charged with misprison of Felon?
3. Why is this the general rule?
a) Restricts people’s freedoms
b) Difficult to implement and enforce
c) Would be overbroad and proscribe innocent behavior
d) Citizens shouldn’t police eachother
e) It might deflect duties from those who should be responsible
4. However, there are a few states with good samaritan statutes that make it a criminal offense to refuse to render aid to a person in peril :
a) Minnesota 
b) Road Island
c) Vermont
· Vermont Statute:  “A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance or care is being provided by others.”  Vt. Stat Ann. tit. 12 §519 (2016).
· The statute employs a “reasonableness” standard.  Is this standard tenable?  I think yes, but there are arguments against.
· Under this statute, would Murray be required to fly to Puerto Rico to help after a hurricane?  Probably not, because other people are already there helping (FEMA) it would be too impractical, and she has important duties like teaching crim law.
· What about if She walked past someone threatening to jump off a bridge?  Here, she might be legally obliged to help, so long as she wasn’t putting herself in danger and no one else was already there to help.
· Thus, this seems to be a fairly workable statute, but since it goes against the American tradition of liberty, few states adopt it.
5. Other jurisdictions of import
a) Jurisdictions that have good samaritan statutes in regards to victims of crimes:
· Florida (Specifies sex crimes)
· Hawaii
· Wisconsin
b) Foreign good sumaritan jurisdictions:
· Germany
· France
· The Netherlands
· Belgium
6. Omission is a two part analysis:
a) Was there an omission?
b) Was there a duty to act?
B. Was there an omission?
1. Lion King HYPO:  Baby lion king couldn’t be found to have an omission because he’s a baby far up above the action going down below.  Thus, he literally could not do anything about it, so he didn’t fail to perform an act for which he was capable.
C. Was There a Duty to Act?  Categories: (Jones v. United States)
1. Statutory
a) Pope v. State was a statutory duty case because it involved a statute.
b) MPC 2.01(3)(b):  “Liability for the commission of an offense may not be based on an omission unaccompanied by action unless a duty to perform the omitted act is otherwise imposed by law.”
· This applies  not only to statues, but tort or another law as well. 
2. Status Relationship
a) A particular type of relationship that creates duties under the common law.
b) If the relationship is laid out in a statute or tort law, then it fits into the first category, but this category is for common law relationships.
c) If there is a status relationship, there must be an effort reasonably calculated to achieve success of preventing harm to the victim (Commonwealth v. Cardwell)
d) List of qualifying common law status relationships:
· Parent to Child  (Commonwealth v. Cardwell)
· Husband to Wife (Spouse to Spouse)
· Master to Apprentice (archaic)
· Are there modern equivalents?  Coach to player?
· Ship’s Master to Crew and Passengers (archaic)
· Innkeeper to Inebriated Costumer (archaic)
· Consider modern equivalents to all these, and consider the underlying logic.
· For the exam, she is likely to bring up a relationship that isn’t exactly one of these, but potentially analogous.
e) Status relationships that are unclear:
· Lover to lover (non-married)  People v. Beardsley (Says no)
· Step-parent to step-child (People v. Carroll) (Says yes)
3. Contractual 
a) (No data points, but can still come up on exam)
b) Babysitter fits in here, for e.g.  Yoga teacher?  Trainer at gym?  These are contractual relationships, but it's unclear whether or not this creates a duty to act.  Could be on the exam.  Imagine no waiver is involved.
4. Voluntary assumption of care over others and seclusion of the helpless person as to prevent others from rendering aid
a) Example:  You witness someone get hit by a car on the street, so you run out, grab them, and bring them into your home to help out.  Then you leave the person there for a long time and they get worse or die while you're gone.
5. Putting Someone in Peril
a) Even when done accidentally
b) Commonwealth v. Levesque: Started a fire, thus duty to act
c) R. v. Evans:  Provided drugs and put in peril, thus duty to act
d) State v. Lisa:  Counterpoint to Evans.
D. Cases
1. Pope v. State:  Criminal liability may not be imposed upon an individual for failing to fulfill a moral, instead of a legal, obligation.  The woman had no legal obligation to care for the child (Md. 1979).
a) There is a statute in this case that establishes any person who commits an omission will be found guilty only if they are a parent, adopted parent, in loco parentis, or is responsible for the supervision of the child.  Here, the woman didn’t technically stand in any of these legal relationships.
b) Consider all the perverse incentives created by the outcome of this case in either direction.
c) There is a clause in the Maryland constitution that incorporated English common law into state law.  In the english common law, misprision of felony is illegal.  The court could have maybe used this to convict the woman of misprision of felony, but the problem is that the citizens of Maryland likely do not have adequate notice of this clause in the state constitution.  Thus, violation of DP.  This is a “quasi-legality” analysis.
2. Jones v. United States:  In order for a defendant to be convicted of a crime for the failure to act, the prosecution must prove that the defendant was under a legal duty to act (D.C. Circuit).  Here, the government asserts that Jones was under a legal duty based either on a contract with Green to care for Anthony or the voluntary assumption of his care.
3. Commonwealth v. Cardwell (PA):  Test for determining whether an omission occurred:  (Mom failed to protect child from abuse) The efforts must be reasonably calculated to achieve success.  Defendant was found legally responsible because she had a status relationship with the victim (parent to child) and her efforts were not reasonably calculated to achieve success.
4. People v. Beardsley (MI):  Sexaul relationships without marriage creates no duty.
5. People v. Carroll(NY):  Legal responsibility for a step-child’s care when abuse is occuring in the house creates a status relationship with a duty to act.
a) But what if the step-parent and child didn’t live together, or what if the abuse wasn’t occurring under the same roof.  This would be disanalogous to Carroll, so would it come out the same?  Maybe not.
b) This is a data point for the potential broadening of the category of duty to act relationships.  **Thus, this is a prime area for debate and analysis on an exam**
6. State v. Miranda (CT):  The expansion of duties is a bad idea.  An individual may not be convicted of assault for failing to prevent an injury to a child if that individual does not have a legal duty to protect the child from harm.
a) This is not an exact counter-point to Carroll because the person under question was not a step-parent, but rather, a girlfriend, but it does trend in the opposite direction of Carroll, limiting the expansion of status relationships with duty to act.
**Putting Someone in Peril**
7. Commonwealth v. Levesque:  Starting a fire and doing nothing about it is putting others in peril, so there is a duty to act.
a) Here, there was a positive act (starting the fire), and an omission (doing nothing to stop the fire’s spread).
8. R. v. Evans:  Drug dealers can be found guilty of an omission by putting someone in peril.
9. State v. Lisa:  Counterpoint to Evans.
10. Barber v. Superior Court:  The doctor’s actions were deemed to be an omission, as they have omitted to care for the patient.  Shows the malleability between positive act and act by omission.  Court decided there is no duty to provide futile treatment.
a) This looks like a positive act, because the doctor has to “pull the plug,” and physically turn off the machine (their brain is engaged with their body).
b) The mens rea looks like knowledge, so it looks like a high-level crime
c) But the court saw it as an omission:  The doctor ceased to care.
d) There was an omission, so next, we need to decide if there was a duty.  Court decided there is no duty to provide futile treatment.  One could argue that this was a positive act, and/or the continued treatment isn’t futile.
11. Cruzan v. Director, Missouri Dept. of Public Health:  There is a constitutional right to refuse treatment.
E.  What if drugs are placed on one’s possession without their knowledge?
1. In this case, under both the common law and MPC, there is no duty to eject those drugs from one’s possession if one is unaware of their being present. 
2. MPC 2.01(4):  “Possession in an act, within the meaning of this section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.”
3. State v. Bradshaw: COUNTER DATAPOINT to MPC and general rule for possession of illegal drugs and duty to rid oneself of the drugs.
a) This is an insane decision, but still a datapoint for this class
F. Drawing the line between positive act and failure to act/refusal of treatment etc.
1. Barber v. Superior Court (see above)
2. Active euthaniasia is a positive act
3. Passive euthanasia is an omission, with no duty in cases like Barber where treatment is futile.
4. There is a constitutional right to refuse treatment (Cruzan)
a) There are states that have a right to die
G. Consider the Michelle Carter Case
1. It would probably be easier to find her guilty of an omission rather than a positive act.
2. The only positive act was texting
3. But, she knew he was in peril, and she put him in peril, so she had a duty to act.
4. But, you can use Carroll to argue that a new status relationship should be created, but this is probably attenuated for teenage boyfriends and girlfriends or just friends.
HYPO:  Dee is not wearing a mask, she has Covid, and breathes on someone else.  Is there an actus reus?  Is it a positive act?  Is it voluntary?  No, because breathing is not a voluntary action.  Is this more like an omission?  Yes, because there is a law-created duty to where a mask, and not doing so is an act by omission constituting actus reus.  One could possibly use Decina to say it's a positive act, but this is a stretch.
Mens Rea
I. General
A. Mens rea is the mental state of the crime
1. It is the second element a prosecutor must prove beyond a reasonable doubt to convict.
2. It is the mental state of the defendant while commiting the act
3. To convict, there must be a mens rea proven, unless the crime is a strict liability crime.
4. Mens rea is the blameworthiness entailed in choosing to commit a crime.
B. Regina v. Cunningham:  The term malice in a criminal statute does not mean general wickedness; it means either (1) an actual intention to do the particular kind of harm that was in fact done (intend result) or (2) reckless disregard of a foreseeable risk that the harm would result.
a) The mens rea in this case was “maliciously.”  But, what does that mean exactly ^^
b) The problem with defining “malice” as wickedness is that it blurs the line between moral opprobrium and mental state.  It invites the jury to convict because they think the act was immoral, which isn’t the question under a mens rea analysis.  Instead, we are asking what the mental state was.  It conflates the moral status of our being with a mental state.  It’s also vague and subjective.
c) The MPC does not use “malice” as a mens rea; however, common law jurisdictions do.  In this situation, malice means “:bottom-line recklessness.”  The defendant needs to show an awareness of risk, and act anyway.
d) United States v. Gray: Counterpoint to Cuningham.  Defines “malice” as evil purpose or motive.  It was used to let off a defendant the court thought wasn’t wicked.  Crazy data point, but important for our class.  Basically let her off because they didn’t think she was wicked, so they constructed the mens rea just to show it wasn’t met.
C. Specific vs. general intent.
1. Specific intent requires multiple mens rea to prove a crime (e.g. bigamy)
2. General intent requires only one mens rea to be proven (e.g. trespass)
3. But, this distinction is not very effective in complicated laws, and identifying which one applies does not explain what needs to be demonstrated in our analysis, so don’t lean on it at all.
D. The common law and the MPC (2.02(3)) draw the line at recklessness.  When a statute is absent of mens rea language, the line is drawn at recklessness, and negligence cannot be read into the statute.
1. There can be a mens rea higher than reckless, but not lower (unless it's a strict liability offense).
2. Regina v. Faulkner:  Recklessness is the bottom line for malice.  That the defendant accidentally caused a fire in the ship’s hold is not enough on its own absent recklessness, to convict simply because at the time he was committing another felony (stealing the rum).
E. MPC 2.02(4) Where a statute gives a single operative rule for mens rea, that is the operative rule for the statute.  It applies to each material element.
1. For example, a statute that says “It is an offense to knowingly destroy another person’s property.”  Under 2.02(4), “knowingly” applies to the entire statute.  It modifies both “destroy” and “another person’s property.”
a) If it put another mens rea, like negligently, in front of the “another person’s property” elements, then negligent would be the operative mens rea for that element. 
2. Another example:  “It is a crime to marry while already married.”  Someone gets married, but doesn’t realize that their divorce hasn’t gone through.
a) Here, the operative mens rea for each element is bottom-line recklessness, because the statute was absent mens rea language, and it applies to each material element.
3. Elonis v. United States (U.S.):  “The fact that the statute does not specify any required mental state, however, does not mean that none exists.”  In the absence of mens rea language, it will not be presumed that mens rea is not required (not presumed to be strictly liable).
a) Roberts floats the possibility that knowledge, as well as reckless intent, may be read in as the mens rea.  We presume recklessness, and maybe even knowledge.
b) Alito says we do not presume anything more than recklessness.  This is in line with the traditional MPC approach.
c) Holds that the “only the mens rea which is necessary to separate wrongful conduct from otherwise innocent conduct” should be read into the statute. 
II. MPC Mental States MPC 2.02(2)(a-d) (in order of severity):
A. Purposefully (Dexter)
1. Defendant's conscious object to do something or cause a result.
B. Knowingly
1. Defendant is aware of the prohibited conduct, or is aware that the prohibited result of their conduct is practically certain. 
2. Willful Blindness:
a) Willful blindness is one definition of knowledge for mens rea.
b) United States v. Jewell (9th Circuit):  Conscious purpose/calculated effort to avoid knowledge is enough to satisfy a knowledge mens rea.
i) Kennedy hates this standard, and believes it’s overbroad.  We have a purpose to filter out information and avoid knowledge every day.  This definition encourages people to snoop into other people’s business.
c) MPC 2.02(7):  “When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.”
i) For willful blindness to be met, a person must be aware that there is a high probability of the offense, and there is an innocence clause, so if they genuinely don’t believe it exists, they are not willfully blind.
ii) Awareness of high probability + innocence clause. 
iii) This is the most lenient willful blindness standard
d) Global-Tech Appliances, Inc. v. SEB S.A. (U.S.):  Modifies the Jewell willful blindness to include the high probability awareness outlined in 2.02(7), but does not include an innocence clause.  
i) This out rules Jewell because it's the SCOTUS
ii) This is a little more lenient than Jewell because it includes the need for an awareness of a high probability, but it is stricter than the MPC, because it does not have an innocence clause.
e) United States v. Giovanetti (7th Cir.):  Willful blindness entails a mental, plus a physical effort to avoid actual knowledge, by cutting off one’s normal curiosity.
i) A bit more generous to the defendant than Jewell/Global-Tech
ii) United States v. Heredia (9th Cir.):  An individual may be convicted of possession or distribution of controlled substances if he had high suspicion that the substance is illegal but decided to continue without attempting to gain actual knowledge.
f) For exam, go through each willful blindness standard, only less specifically asked otherwise.  The standards are the following:
1. Jewell/Global-Tech  (they are one standard, but I should go through each individually)
2. MPC. 2.02(7)
3. Giovanetti
C. Recklessly (Michelle Rodriguez)
1. Defendant is aware of the risk, and goes ahead anyway
2. Recklessness has 4 prongs:
(1) Defendant is aware of the risk (Subjective)
(2) Defendant disregards the risk (Subjective)
(3) The risk is substantial and unjustifiable (Subjective or Objective, as policy/jury dictates)
(4) A gross deviation from the standard of a law abiding/reasonable person in the active situation.  (Objective)
* Subjective = defendant herself must have it.
* Objective =  A reasonable person would have that mens rea
3. State v. Muniz (Ariz.):  The third prong was decided to be objective, and thus, the defendant was found guilty of reckless child endangerment after shooting a firearm near children while believing the risk was not substantial or unjustifiable.  (If 3rd prong was decided to be subjective, he would have been let off, and policy/jury didn’t want that/think it was the fair way to adjudicate this case).
a. Consider, in regards to prong #3, someone whom we do not want to allow a subjective defense, like someone who is sexually assaulting another, yet believes that the victim wants it because they are “such a great lover.”  The risk was unjustified.  Thus:  Objective
b. Consider the converse, where, for example, a doctor mistakenly treats an illness the wrong way.  In that case, we want to make it subjective, because we do not want to punish doctors for trying to do their job.  The risk was justified.  Thus:  Subjective
c. On the exam, recognize that the third element can go either way, and fall back on the objectives of the criminal justice system and policy motivations to come to a conclusion.
---------------------------------------------------------------------------------------------------------------------
D. Negligently (Homer Simpson)
1. There is no conscious awareness of the consequences, but there should have been.
2. MPC 2.02 (2)(d):  No subjective state of awareness.  A failure to perceive a substantial and unjustifiable risk raising to the level of “gross criminal negligence.”  A gross deviation from the standard of care that would be exercised by a reasonable person in the same situation.
3. Criminal level of negligence:
a. A gross deviation from the standard of care of a reasonable person, as outlined above.
b. For e.g.:  Placing toxic materials in baby bottles and storing them in the refrigerator...
4. Civil level of negligence:
a. A reasonable person would have realized an unreasonable risk.  A deviation from the standard of care that a reasonable person would have observed in the same situation.
b. For e.g.:  building a bbq on one’s front lawn, and a child trips and injures himself running over leftover bricks and pieces of wood from the bbq.
5. State v. Hazelwood (Alaska):  (Minority common law approach)  Oil tanker spilled oil into the ocean.  Captain was found guilty of gross criminal negligence.  In Alaska, an ordinary negligence standard is constitutionally sufficient to impose criminal punishment for conduct that society seeks to deter.  (similar to Williams in Wash.)
6. Santillanes v. New Mexico (New Mexico):  (Majority common law approach):  Criminal negligence is required in the conviction of a crime, especially when the offense garners moral opprobrium.  In New Mexico, the mens rea element of negligence in the state’s child abuse statute requires a showing of criminal negligence, not ordinary civil negligence.
III. Mistake of Fact/Materiality
A. Material Element
1. An element that requires a mens rea.
2. When an element is deemed to be immaterial, no mens rea is required, and thus, it is strictly liable.
3. Mens rea must be demonstrated for each and every material element of a statute, or there can be no conviction unless it is a strict liability offense
4. On exams, only scrutinize the materiality of the exact element(s) about which there was a mistake unless specifically asked otherwise.  Going through every single element when not asked to do so is a waste of time, when the mistake is only related to one element.
5. MPC 2.02(9):  If an element is not material, it does not require a mens rea, unless the code specifically says otherwise
B. Mistake of Fact
1. A defense that can be raised if a mistake regarding the facts of the offense negates the mens rea of a material element.
a. (+) B (A Minor) v. Director of Public Prosecutions: (inciting a child under 14 to commit acts of indecency)  It is a defense to a criminal offense that the defendant had an honest belief regarding an essential fact related to the criminal act.  Defendant honestly believed that the victim was not 13 years old.  What is required is honest belief alone.
i. This case overrules Prince (below) but Prince is still good law for this class.
ii. Thus, it keeps the 3rd prong of recklessness subjective, making it a traditional recklessness test only requiring honest belief of the mistake to be a defense.
iii. Takes a Grodin dissent approach, holding that where the punishment is higher, the need for materiality is higher
2. When the defense cannot be raised
a. When a statute is clear that the offense is strictly liable:
i. (-) Garnett v. State (Md.): (second-degree rape) Courts should not read a mens rea requirement into a statutory rape law unless the legislature clearly intended for one.  The legislature is clear in intending for this offense to be strictly liable.
b. In cases of rape:
i. (-) Commonwealth v. Sherry:  A defendant’s mistaken belief that the victim had consented is not a defense to the charge of rape.  The only possible way the defendant could have a mistake defense is if his mistake was reasonable.
ii. It converted the 3rd prong of recklessness into an objective prong (thick and pure recklessness).  Thus, it is requiring that the mistake be reasonable as judged by a reasonable person.
1. Does this turn to recklessness into negligence?
2. In my opinion, converting the third prong into an objective prong affords the judge/jury flexibility in determining whether a mistake defense should be granted given the circumstances.
iii. (-) See also Commonwealth v. Fischer (PA):  Holding mistake of fact that a victim consented to a defendant’s sexual conduct is not a defense to the crime of involuntary deviate sexual intercourse, especially when force exists.  Thus, strictly liable.
1. Pennsylvania + physical force rape (and maybe physchological force) = strict liability (no mistake defense)
2. Court leaves room for rejecting Williams’ need for physical force, and opens door for psychological/intellectual force
c. In cases of child endangerment/abuse in the common law:  (see below)
3. Overview:
a. When 3rd prong recklessness is subjective, creating a defense when there is honest belief in the mistake (B v. Director of Prosecutions)
b. When 3rd prong is objective making the mitake need to be reasonable (Sherry)
c. When the offense is strictly liable, and thus, no mistake defense possible (Garnett and Fischer)
4. In general, Mistake of Fact defenses are much more readily available than Mistake of law.
C. Approaches to Materiality/Mistake of fact
1. MPC Approach
a) MPC 1.13(10):  A material element is an element that is connected with the harm or evil that the legislature seeks to prevent by enacting the statute
b) This is a defendant friendly approach (nice mom)
2. Common Law Approach
a) Defendant hostile approach (mean mom)
b) Regina v. Prince:  The element of the juvenile’s age was deemed to be immaterial, because the age element wasn’t as important as the moral offense of taking a daughter away from her father.
i) Materiality of the age element was dispensed with in order to make room for the conviction, fueled by moral opprobrium.
ii) In deep conflict with Cunningham, because it hinges upon moral opprobrium.
c) People v. Olsen Cal.:  (lewd and lascivious conduct with a minor) Reasonable mistake as to the victim’s age is not a defense to a charge of committing a lewd or lascivious act on a child under the age of 14.
i) Policy Decision: “we have to protect children at all costs.”
ii) Sets up a 3-factor test for determining materiality in mistake of fact case:
1) Legislative intent
(a) Looks to other laws
(b) Looks to legislative history
(c) Looks to language of the statute
2) Higher punishment indicates less materiality
(a) The Grodin dissent and Cordoba-Hincapie (N.Y.) are counter data points here.  They believe that it is unjust and unconstitutional to suggest that a higher punishment indicates less materiality. 
3) Gravity
(a) Held that if the mistake goes to the gravity of the offense, then too bad for the defendant.  (Olsen court cited People v. Lopez (Cal.), where a guy was selling drugs to a minor but didn’t know the minor’s age).  See also State v. Benniefield (Minn.) (holding that where the defendant was selling drugs but was unaware that he was within 300 feet of a school, the defendant can be convicted of the harsher penalty, citing Elonis, which is explained below.
Gravity is Strictly Liable:        Olsen/Lopez/Benniefield (backed up by Elonis)
Gravity is not Strictly Liable:  Grodin Dissent/Cordoba-Hincapie (backed up by constitution due process and cruel and unusual punishment)
(b) Here, defendant was already committing statutory rape, so that he mistankingly was actually committing tender years rape, maeans he will get the latter’s harsher punishment.
(c) This is in line with Elonis, which stated that mens real language needed to be read in only to the extent that it separates innocent from otherwise not innocent conduct.
(d) Thus, the Olsen court uses this Elonis proviso to suggest that this factor is in favor of less materiality for this case.
D. Approaches Overview (in order of most to least extreme)
1. The Common Law Approach (Prosecution friendly)
a. Prince:  (common law) Will negate materiality of an element if there is a perceived moral imperative to do so.
b. Olsen:  (common law) Will negate materiality of an element if a policy goal is met by doing so like in cases of child endangerment/abuse.
2. MPC:  Most lenient and principled, as it simply asks if the element goes to the harm or evil being sought to prevent.  If yes, then it is material, period.
IV. Mistake of Law
General Rule:  Mistake of law is generally not a defense.
Reasoning:  Prevents floodgates problem and perverse incentives
· Much more difficult to raise M/L defense than M/F defense
· To help determine which category a case goes under, consider the Weiss-Marrero distinction:
· People v. Marreror:  One who violates a statute may not raise a good faith mistaken belief as to the meaning of the law as a defense.  Misapprehension of the law does not afford a M/L defense.  (corrections officer running around a nightclub with escorts waving a gun around)
· People v. Weiss:  In New York, a defendant is permitted to prove that he believed he was acting with authority as a defense to a charge of kidnapping.  Mistake defense can potentially be raised when “good-faith belief in the legality of the conduct would negate an express and necessary element.”  (good samaritans attempting to save life of kidnapped baby)
· The Weiss-Marrero Distinction:  We sympathize with the defendants in Weiss, and detest the defendant in Marerro.  Thus, when a mistake is offered as a defense, if we like the defendant, we apply Weiss, and apply Mistake of Fact because it gives the defendant more latitude in a mistake defense.  If we dislike the defendant, we categorize it as a mistake of law, making it nearly impossible for them to raise a defense.
· These two cases are actually quite analogous in the nature of their mistake, so
· What is the distinction?  The character of the defendant, and the degree of danger they pose to the community.  The court approved of the character and behavior of Weiss, but did not approve of the character and behavior of Marerro.
· This is obviously a blurry line, so here, we need to fall back on the objectives of the crim justice system as much as ever.
A. Different Types of Mistake of Law Situations:
1. Where the defendant is not aware of the law under which they are charged
a) Being charged of illegally sending dentures in the mail, for e.g.
2. Misapprehension of the law itself (best case scenario for defense)
a) Misreading a divoirce agreement and taking ex-wife’s vasses when I thought they’d be mine, so I am charged with theft.
B. MPC 2.04(3):  Mistake of law defense is raised when a good law says you’re allowed to do something, and you do it, but then following your doing it, the law says you’re not allowed to do it (when the retrospective element of the legality principle is violated).
a. Defendant in Marerro brought this up as a defense, but defense was not granted.
b. MPC Mistake of Law scope is very narrow.
C. Exceptions to the General Mistake of Law Rule:
1. When mistake of law negates a material element of the offense
a) This does not include a mistake of the meaning of the language in the statute or the definition of the offense.
b) (+) Regina v. Smith:  An honest mistake of law may negate the mens rea as to a material element of an offense.
i) Man who made a mistake of property law tore up his landlord's walls to get his own property.
c) (+) State v. Varszegi:  “A defendant who acts under the subjective belief that he has a lawful claim on property lacks the required felonious intent to steal.”
d) (-) State v. Woods (1935 VT.):  Mistake of law did not constitute a defense in the case of marriage law mistake.
i) An outlier case that can potentially be written off due to the time times and mores of the case.
2. Complex Codes (Tax, welfare, Environment, etc.)
a) Where the word “willful” is in the statute
i) (+) Cheek v. United States:  A defendant’s honest and unreasonable mistake of tax law can be defense.  This is because
1) Congress has already indicated that M/L can be defense to tax code violation.
2) Where willfully is in the statute, there must be a voluntary and intentional violation of a legal duty.
3) This is a problematic decision, but, if this case were decided too harshly in the opposite direction, it would be overbroad, potentially criminalizing thousands of innocent people for getting their taxes wrong.
b) If the lack of M of L defense would lead to gross and unfair overbreadth
i) (+) Liparota v. United States:  Even though the word “willfully'' was not in the statute, M/L regarding the welfare code defense was recognized because to do otherwise would criminalize a broad range of apparently innocent conduct.
1) The similarity between this and Cheek is protecting against the overbreadth of criminalizing a broad range of apparently innocent conduct.
2) Moreover, the conduct here was not dangerous, which is a factor, as discussed in the cases below.
ii) Also Cheek
c) When the behavior in question is dangerous (cannot use M/L defense)
i) (-) United States v. Ansaldi:  Selling controlled substance chemical compound:  Where behavior is dangerous and puts human safety at risk, mistake of law cannot be used as a defense.
ii) (-) United States v. International Minerals:  Corrosive chemicals transportation:  Where behavior is dangerous and puts human safety at risk, mistake of law cannot be used as a defense.
iii) (-) United States v. Overholt: Disposing of contaminated water:  Where behavior is dangerous and puts human safety at risk, mistake of law cannot be used as a defense.  A reasonable person would look into the legality of performing such a high-risk behavior in a highly regulated field.
iv) Thus, if in a fact pattern, I see a mistake of law as to dangerous behavior that potentially puts others at risk, cite these three cases and determine that no M/L defense can be had, even if it satisfies the factors of Cheek/Liparota. (So even if the word “willful” is in the statute, or it might lead to overbreadth criminalization of many innocent people.)
3. “Entrapment by Estoppel:”  Reasonable reliance upon government, high ranking government officials, or statute.
a. MPC 2.04(3):  When a defendant does not have a reasonable opportunity of being notified of the law (Statutory, administrative, judge-made), or if that law is itself invalid or erroneous, then an M/L defense can be raised in regards to a violation of that law.
b. (+) Lambert v. California:  In accordance with due process, an individual may not be convicted of a criminal offense requiring a duty to register as a convicted person unless it is shown that the individual had actual knowledge of the duty, or should have known, as well as the consequences for failing to comply.  Thus, M/L defense can be had.
i. Mistake of law will be a defense for a low level regulatory offense by omission w/ out proper notice
ii. This case involved notice requirements surrounding a regulatory offense
c. (+) Raley v. Ohio:  Invoking privilege against self-incrimination is not an offense when a government commission instructs the defendant that such an act is not an offense.  The commission effectively entrapped the defendant.
d. (-) Hopkins v. State:  Counterpoint to Raley
e. (-) United States v. Albertini:  Even though Defendant reasonably relied upon the most current case law in deciding to protest at a military base, he should have known that there was a split in jurisdictions and disagreement between the circuits, and thus, the law was very likely to change under the SCOTUS, so no M/L defense
f. (-) United States v. Rodgers:  When the issue can foreseeably be brought before the supreme court in the future, the defendant should be aware that the latest controlling law might very well change, and thus, no M/L defense.
g. (-) U.S. v. Qualls:  Same as Albertini + Rodgers
h. MPC 2.04(3) counters these cases.
D. Cultural Defense
1. The idea that cultural factors can contribute to a mistake defense.  The mistake was spurred on by cultural idiosyncrasies
2. General rule:  this has not been recognized as a defense
3. Pros
a) Can promote individualized justice and cultural pluralism
4. Cons
a) Can end up harming the very minorities (women and children) it sets out to protect.
b) Can lead to perverse incentives, i.e., not learning the local laws.
V. Exam Approach for Mistake Defense:
A. On exam, if a mistake issue comes up, go through both M/F and M/L, then apply Weiss-Marerro, and choose one.  Flesh out both, carve out all possible avenues, and then choose one and give reasoning for that choice.
VI. Strict (Absolute) Liability
A. General
1. Definition
a) When key elements are immaterial, thus requiring no mens rea.
i) Strict liability does not mean that every element of a statute is immaterial.  It just means that at least, certain key elements are immaterial.
b) Mistake of fact defenses are not available, but mistake of law defenses are if they satisfy one of the above (in M/L) criteria.
i) M/F = N/A
ii) M/L = A
2. Purpose
a) To encourage hyper-vigilance which a negligence standard alone doesn’t achieve.  We need more than a reasonable standard of care.  We need hyper-standard of care.  (Deterrence)
b) Policy considerations:  when an offesne is so eggregious, like child sex abuse, that to allow mistake defenses would be contrary to the aim of the legislature.  This is part and parcel of the hyper-vigilance purpose
i) See above in statutory rape mistake of fact cases
B. Factors for Strict Liability
1. Level of punishment
2. Level of stigma
3. Public health/safety 
C. The Calculation of the Above Factors
1. Strict liability is most likely when there is a low level of punishment, low level of stigma, and high risk to public health and safety.
2. Strict liability is least likely when there is a high level of punishment, high level of stigma, and low risk to public health and safety.
3. On exam:  Expect a mixture of factors that puts it somewhere in the middle.  Here, fall back on the precedent cases, typical strict liability cases,  and objectives of the the crim justice system
D. Examples of Strict Liability Offenses
1. Speeding/traffic violations
2. Statutory rape (note the high punishment and stigma here.  See policy consideration above)
3. Environmental regulation offenses
4. Drug offenses (when distribution or selling to a minor is involved, for e.g.)
5. Selling liquor to a minor
6. Selling impure food
7. Selling misbranded articles
E. Cases
1. (+) United States v. Balint (U.S.):  When the purpose of a statute would be obstructed by a mens rea requirement, like in drug offenses, the offense is strictly liable.  (selling derivatives of opium and coca leaves without the proper documentation required by the law)
a. This was a 5-year penalty.  This is a relatively high level of punishment.
b. Arguably high stigma and high public safety concern.
2. (+) United States v. Dotterweich (U.S.):  Strict liability will be found when the punishment is low, stigma is low, and public safety risk is high.  (Mislabeling and distributing drug case).
a. The punishment was a fine and 60 days probation
3. (-) Morissette v. United States (U.S.):  Acts which are bad in themselves (malum in se), including larceny, require the element of mens rea and any similar strict liability statute will not be construed as eliminating the mens rea element.
a. Converting government property case (guy went to abandoned air force field and took the old bomb casings to sell).
b. Echoes of Elonis
4. (-) Staples v. United States (U.S.):  Absent a clear statement from Congress that there is no mens rea requirement, federal felony statutes should not be interpreted to eliminate the mens rea element.  (Basically same thing as Elonis)
a. Man converted firearm into a rifle that required registration.
b. High punishment, high stigma, and low public safety concern.
c. 10 years screams materiality
5. (+) United States v. Freed (U.S.):  Cited and distinguished in Staples because the court argued hand grenades are more inherently dangerous, and thus, the defendant probably should have known of the risks involved.
6. United States v. X-Citement Video (U.S.):  “To give the statute its most grammatically correct reading [by not stretching the mens rea out to all the elements] would be ridiculous.”
a. The plain reading would have “knowingly” modify everything in the statute.
b. Scalia dissent:  The plain language of the statute is absent mens rea beyond the surrounding verbs.
7. State v. Baker:  Speeding is strictly liable because setting the cruise control satisfies voluntary act requirement of actus reus.
F. Tying in to Mens Rea
1. When statute is absent mens rea language, we presume bottom-line recklessness, unless the offense is low punishment, low stigma, and high public safety concern, or if the legislature has clearly indicated they want the offense to be strictly liable.
Homicide
I. General
A. Requirements
1. The defendant actually caused the death of the victim
2. The defendant has a mens rea, which is the focus of this unit
a. There are exceptions, like in felony murder
3. For murder 1 & 2, the general common law rule is that there must be intent to kill.
4. Homicide has its own unique mens rea language.
a. Thus, in a hypo with multiple potential offenses, use the specific homicide mens rea for homicide, and traditional mens rea for other offenses.
B. CA Penal Code § 187
1. (a)  Murder is the unlawful killing of a human being, or a fetus, with malice aforethought
a. The actus reus is “killing a human being.”
b. The mens rea is “malice aforethought.”
i. § 188. Malice Defined:  “a deliberate intention unlawfully to take away the life of a fellow creature.  It is implied [in] circumstances [showing] an abandoned and malignant heart.”
1. This means  there can be murder without intent when there is a high level of recklessness (R+ raising to the level of malignant heart M2)
II. Murder 1
A. Purposeful and premeditated killing
1. General Common Law Rule:  There must be intent to kill
2. The mens rea: “premeditation” and “deliberation.”
a. Premeditation:  Planning beforehand
b. Deliberation:  Deliberately killing
3. CA Penal Code § 189:  Lays out types of Murder 1 offesnes
a. Per se Murders:  Murder by means of destructive or explosive device, poison, lying in wait, torture, arson, rape, burglary
b. Felony Murder:  See below
c. Drive-by Shootings
d. Catchall provision:  All other willful and deliberate killings not described above.
4. Punishment (CA PC § 189):
a. Death, life, or 25-Life
B. Cases
1. (+) Commonwealth v. Carroll (PA.):  Defendant found guilty of first degree murder because he deliberatly took the gun and deliberatly fired at his wife even though there argument ended 5 minutes prior and she had fallen asleep.  Thus, premeditation was found, distinguishing his conviction from Murder 2.
a. Premeditation/deliberation can occur within a fraction of a second (cited to Commonwealth v. Earnest)
i. Thus, virtually any deliberate killing can qualify as murder 1
ii. Recall that the mens rea for Murder 1 is premeditation and deliberation.  But the Carroll court, to prove premeditation, continually use the word “deliberatly,” thus collapsing the distinction and blurring the line between murder 1 and 2.
b. The Rule:  “The specific intent to kill which is necessary to constitue . . . murder in the first degree, may be found from the defendant’s:
i. Words,
ii.  Conduct, or
iii.  Use of a deadly weapon on a vital part of the body
c. (+) Commonwealth v. Earnest (PA):   A brief space of time may be all that’s necessary for the acquisition of premeditation.
d. (+) Commonwealth v. Drum (PA):  “no time is too short for a wicked man to frame in his mind the scheme of murder.”  
i. low bar for Murder 1 premeditation
ii. These cases were cited in Carroll:  Does the combination of these cases blurr the line between murder 1 and 2 too much?
2. (+) Young v. State (Al.):  Found defendant guilty of Murder 1 because “no appreciable space of time between the formation of the intention to kill and the act of killing is necessary. 
a. “Premeditation and deliberation may be formed while the killer is ‘pressing the trigger that fired the fatal shot.’”
b. Thus, like the cluster of cases in Carroll, the bar for premeditation is very low.
3. (-) State v. Thompson (Ariz):  “Proof of actual reflection is required” to separate Murder 1 from Murder 2.  Otherwise, the statute is arbitrary and capricious, thus in violation of due process.
a. This is the minority view.  The majority view is the Carroll approach.
4. (-) State v. Guthrie (WV):  There must be some period of time, and opportunity for reflection to constitute premeditation.  It cannot be instantaneous or non-reflective.
a. Defendant with a mental problem (body dysmorphia) lost control when a friend/co-worker whipped his nose in jest.  Defendant took off his gloves, pulled a knife out of his pocket, and stabbed the co-worker in the neck (on a vital).
b.  Rejected the “fraction of a second” test in Carroll.  Wanted to create more of a distinction between Murder 1 and 2, like Thompson above.
5. (-) People v. Anderson (CA):  Lays out a 3-factor test for premeditation:
(1) Motive
(2) Method
(3) Planning
· Don’t use this test rigidly.  All it is telling us is that if we have all three, then there is a slam dunk for Murder 1.  All three is sufficient, but not necessary for premeditation.
6. (+) State v. Forrest (N.C.):  A mercy killing.  Man kills his suffering father in the hospital.  The defendant’s Murder 1 convction was upheld. 
a. This case really highlights the problems with the Murder 1&2 distinction laid out in our data points.  This is the reason the MPC doesn’t draw a line between Murder 1&2
-------------The line between Murder 1 and Murder 2 is blurry (what coutns as premeditation?)------------
Use cases above and below to draw the line
III. Murder 2
A. Deliberate or Malignant Heart Without Premeditation
1. Murder 2 is a catchall:  All deliberate murders that do not have premediation or heat of passion.
a. Deliberate killing or an intent to cause great bodily harm, or
b. Gross recklessness that rises to the level of malignant heart = R+.
i. Thus, there is a blurry line between Murder 2 and Invol Man
ii. Recklessness + is essentially equivalent to malignant heart
2. General Common Law Rule:  There must be intent to kill
3. Mens Rea:  “Malice Aforethought”--may be established where there is an abandoned and malignant heart.
4. CA Penal Code § 189:  Lays out types of Murder 2 offesnes
a. All other kinds of murder not enumerated as murder 1 in this section 
5. Punishment (CA PC § 189):
a. 15 years to life
B. Cases
a. Look above to distinguish between M1 and M2, and look below to see invol man cases with R+ that rise to the level of M2 malignant heart.
IV. Voluntary Manslaughter
A. Deliberate killing in the Heat of Passion
1. Mens Rea:  “Heat of Passion”
2. Stimulations that qualify as provocation:
a. Mutual combat
b. Defendant’s illegal arrest (kidnapping/false imprisonment)
c. Injury or serious abuse of a defendant's close relatives
d. Sudden discovery of spouse’s adultery
e. CA:  if a reasonable person could be provoked, throw it to the jury
3. Common Law requires a triggering event for Heat of Passion
4. Common Law will not recognize Vol. Man. mitigation when defendant initiates the crime
B. CA Penal Code § 192(a)
a. “Upon a sudden quarrel or heat of passion.
b. Punishable by imprisonment for three, six, or 11 years.”
C. Three Part Test for Heat of Passion Voluntary Manslaughter (Common law requires a triggering event)
1. Heat of Passion (Objective)
a. A disturbed state
2. Adequate Provocation (Objective)
3. Without Adequate Cooling Time (Subjective and Objective)
a. Defendant hasn’t cooled off, and a reasonable person wouldn’t have cooled off.
<- ---------------------------------/------------------------------------------------------------------------------>
5 mins
         30 mins (Maher)
   A few hrs (Bordeaux)  2 weeks (Gounagias)  Several Weeks (Leclair)





20 hours “smoldering” may not be adequate cooling time (Berry)
· Use these cases (making sure to take note of the Berry outlier) and OCJS to determine adequate cooling time
D. Cases
1. Girouard v. State (MD):  Mere words provocation alone is inadequate to qualify as muder mitigated to manslaughter.  Thus, defendant got Murder 2.
a. Words must be accompanied by conduct indicating present intention to commit serious harm, for it to qualify as adequate provocation.
i. Husband killed wife after latter taunted former
2. Maher v. People (MI. 1862):  Heat of passion found when a man was told, without directly seeing, that his wife was sleeping with another man.
a. Here, court held heat of passion canceled out malice aforethought.
b. Adultery is an old basis for heat of passion provocation.
c. Here, words were sufficient, because the defendant only heard of the adultery and didn't see it.
d. But provocation is not a complete defense
e. Timeline for adequate cooling time:  Here, there was 30 minutes between when he heard the information and acted, so court ruled 30 minutes is not enough in this case.
***Adequate Cooling Time Cases (along with maher above)***
3. State v. Gounagias (Wash.):  2 weeks is adequate cooling time.  Rekindling of heat of passion has been rejected by courts.
4. United States v. Bordeaux (8th Cir.):  A few hours may be adequate cooling time.  This reinforced by the fact that the defendant left the party and then came back, looking like premediation.
5. Commonwealth v. Leclair (Mass.):  Several weeks is adequate cooling time
6. People v. Berry (Cal.):  Court holds “smoldering” can still be sufficient for Manslaughter instruction to jury, even after 20 hours. **Outlier**
***Adultery and Heat of Passion Cases***
7. (+) State v. Simonovich (N.C.):  Defendant not entitled to Vol. Man. defense because he hadn’t seen wife “in the very act of intercourse.”
8. (+) Dennis v. State (Md.):  Defendant must have actually seen the sexual intercourse for Vol. Man. instruction
9. (+) State v. Turner (Ala.):  Defendant and woman were not actually married, so even though they lived together for years not enough for Vol. Man.
***Nonviolent Advances from Same Sex Cases***
10. Patrick v. States:  Nonviolent sexual advances from the same sex is not adequate provoaction for Vol Man Defesne.
11. Commonwealth v. Pierce:  Nonviolent sexual advances from the same sex is not adequate provoaction for Vol Man Defesne.
12. CA Jurisdiction Leaves door open for Vol Man Instruction in these cases
***Intentionally Killing a Non-Provoking Victim Cases***
13.  (-) Rex v. Scriva:  Provocation Vol Man defense unavailable when killing a non-provoking bystander
14. (-) People v. Spurlin (Cal.):  Provocation Vol Man defense unavailable when killing a non-provoking bystander.
15. (+) State v. Mauricio (N.J.):  (Mistaken Identity Case):  Vol Man instruction available when bar patron gets kicked out of bar, lies in wait for bouncer, and mistakenly kills another person. 
a. The laying in wait portion oft this case looks like murder 1 aggrivation.
b. Don’t do mistake of fact analysis in the context of homicide.  Just go straight to Murder/Vol. man. analysis
16. (+) People v. Verdugo (Ca):  (CA Approach) “The provocation which incites the defendant to homicidal conduct in the heat of passion must be caused by the victim, or be conduct reasonably believed by the defendant to have been engaged in by the victim.”
***Adequate Provocation Reasonable Person Cases***
17. D.P.P v. Camplin:  Amends the reasonable person standard to include the defnedsant’s age and sex.  A defense of provocation requires the jury to be directed to consider whether a reasonable person of like age and temperament as the defendant would have acted in the same fashion.
a. 15-year-old stabs man who sodomized him
b. This case opens up the door for greater consideration of a defendant's unique characteristics and circumstances in reasonable person evaluation of adequate provocation.
c. How much can we “stuff” into Camplin?  We already have age and sex, but what else?
d. But, culture alone has been roundly rejected in the consideration of reasonableness in adequate provocation
i. Queen v. Zhang:  No cultural consideration
ii. Masciantonio v. R:  Dissent makes a case for cultural consideration
18. Regina v. Smith:  Walks back Camplin a bit, and holds the reasonable person standard should only consider  the “characteristic[s] of the accused . . . which it would be unjust not to take into account.”
**Battered Women Reasonableness in Adequate provocation**
19. (-) State v. McClain (N.J.):  Battered woman syndrome cannot be considered in reasonableness standard of adequate provocation test
20. (+) Felton:   Battered woman syndrome can be considered in the reasonableness standard of adequate provocation test.
a. Felton and Camplin are the only data points we have for expanding the common law reasonable person test.
i. Thus conditions such as depression or PTSD cannot be considered in the reasonableness standard
1. State v. Klimas (Wis.):  Depression cannot be considered ^^
2. People v. Steele (Cal.):  PTSD “  ”
V. Involuntary Manslaughter
A. Defendant Commits the Killing with Gross Criminal Negligence
1. Mens Rea:  “Gross Criminal Negligence”
a. Gross criminal negligence = taking a substantial and unjustifiable risk with the life of another person that is a gross deviation from the conduct of a reasonable person.
i. Awareness of risk not necessary, unless rising to level of Murder 2
b. If the Recklessness is very bad, has some level of awareness and raises to the level of malignant heart, then Murder II may be found.
i. Recklessness showing an extreme disregard for the value of human life can get murder 2.  Here, awareness is required for R+
1. Voluntary intoxication (under both CL and MPC) does not negate awareness needed for malignant hear murder 2 (State v. Dufield)
2. Some jurisdictions (like Wash. (State v. Williams)) allow for civil level of negligence mens rea for Invol Man, but this only applies where the legislature clearly indicates as much.
a. But the presumption absent clear legislative intent like in Wash., is gross criminal negligence.
3. Indicia of Invol Man
a. Violating business and/or safety Codes, leading to death
b. Use of an inherently dangerous instrumentality
c. 4 other factors:
i. Great risk of harm
ii. Effort required to alleviate the harm
iii. How forseabile is the grave harm?
iv. Benefit to society of defendant’s conduct
4. Cases
***Cases Defining Gross Criminal Negligence***
a. Commonwealth v. Welansky (Mass.):  Coconut grove case.  Even though the defendant likely did not have subjective awareness of the risk, court held he was still “wanton” and “reckless” because he was “stupid and heedless.”  This is molding the Mass. mens rea requirement for Invol Man.  Court transformed a recklessness standard into a gross criminal negligence standard.  Subjective awareness not necessary
i. Basically, to find invol man here, the court needed to prove wanton recklessness, but they couldn't do that under traditional grounds because wanton recklessness would normally require subjective awareness (first 3 prongs of recklessness).  So, the court “fibbed” a little and created a new standard of wanton recklessness that did not require subjective awareness so long as there was heedless stupidity.  The result is a fact pattern with which to compare other fact patterns, as well as a further defined standard of “gross criminal negligence” needed for invol man.
ii. Actus reus:  Act by omission.  A duty of care was ignored.  An argument could be made for a positive act, bc he was there almost everyday and actively did things that led to the tragedy.
b. Rex v. Bateman:  Gross criminal negligence is the bottom line mens rea for invol man.
c. State v. Barnett:  Gross criminal negligence is the bottom line mens rea for invol man.
***Civil Level of Negligence Case***
d. State v. Williams (Wash.):  (Wash. is civil level of negligence (like Alaska in Hazelwood)  Parents fail to take their child who had a tooth infection to the hospital for fear of having the child taken away from them.  They were found to have mens rea sufficient for invol man because it surpassed ordinary, civil level of negligence (the Wash. standard).
i. There would also likely be GCN because applying the 4 factors would likely result in GCN.
ii. Wash changed to GCN
***negligence signifying depraved heart rising to the level of Murder 2***
e. (+) Commonwealth v. Malone (Penn.):  Russian Roulette between teenagers case.  Defendant committed an act of gross recklessness for which he should have reasonably anticipated that death to another was likely to result, thus he exhibited that wickedness of disposition and cruelty which proves he possessed malice necessary for Murder 2 charge.

i. Defendant easily found to have recklessness +, which would satisfy mens rea for murder 2 under MPC or common law.
f. (+) United States v. Fleming (4th Cir.):  Reckless and wanton and gross deviation from reasonable standard of care constitutes malignant heart for Murder 2 in a case where man was drunk driving eratticaly through traffic and killing someone.
g. (+) Jeffries v. State (Ala.):  Sufficient mens rea for Murder 2 when driving drunk and killing someone because defendant was aware of dangers of drunk drving.
h. (+) People v. Watson (Cal.):  Defendant drove to a bar, drinks, becomes intoxicated, leaves, drives, and kills someone in an accident.  Defendant was found guilty for murder 2 because he had sufficient awareness of risk.
· Note:  These last 4 cases bring up the issue of awareness sufficient for recklessness.  It ranges from russian roulette in Malone, all the way to driving to a bar in Watson.  All of which were deemed to have sufficient awareness for R+, yet they are so different.
i. (-) People v. Taylor (N.Y.):  Defendant who hit victim on head and then wrapped her head in plastic before she died only got invol man instead of Murder 2 (contrast this with wide spectrum of culabiltiy rising to Murder 2 above).
j. (-) People v. Prindle (N.Y.):  High speed chase on snow plow and defendant kills oncoming driver.  No Murder 2 found, just invol manslaughter.
B. CA Penal Code § 192(b)
a. “In the commission of an unlawful act, not amounting to felony (misdemeanor manslaughter); or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution or circumspection.
i. Doesn’t specify gross criminal negligence
ii. CA courts ultimately decided to require gross criminal negligence, in line with majority rule in common law.
iii. Omission and positive act with GCN qualifies as invol man when it results in death
b. Punishable by imprisonment for two, three, or four years.”
C. Misdemeanor Manslaughter
1. This is a wholly common law doctrine because it is a strict liability doctrine
2. Misdemeanor Manslaughter:   Where a defendant commits a misdemeanor and that results in death, that may provide the basis for an invol manslaughter without any evidence of GCN or recklessness or any mens rea.
a. CA Penal Code § 192(b):  Standard misdemeanor manslaughter (2,3 or 4 years) 
b. CA Penal Code § 192(c)(2):  Vehicular misdemeanor manslaughter (1 year)
c. No need for mens rea.  Only need prove that the defendant committed a misdemeanor, and it resulted in death.
d. This is problematic because it is a homicide conviction sans mens rea, even though strict liability is usually found in low stigma, low punishment cases.  However, the threat to public safety is high.
3. 3 limitations on Misdemeanor Manslaughter
(1) The misdemeanor must cause the death (all jurisdictions)
(a) Commonwealth v. Williams:  Failing to renew one’s driver’s license and then killing someone in car accident does not satisfy causal limitation of MMR
(2) The misdemeanor must be malum in se (some jurisdictions including MI, but not including CA)
(a) Otherwise, it would stack strict liability
(b) You can see this limitation as a sort of rough proxy for GCN.  It’s a stand-in for the role the mens rea would normally play.
(c) People v. Holtschlag (Mich.)
(3) Dangerousness (some Jurisdictions, including CA)
(a) Another rough proxy for GCN
VI. MPC Approach
A. General
1. MPC uses standard mens rea language
B. Definition of Murder
1. Murder will exist where the defendant commits purposeful or knowing killing (murder 1), or a killing that is committed with recklessness under circumstances manifesting an extreme disregard to the value of human life (murder 2).
a. Effectively encompases Murder 1 and Murder 2 under common law.  BUT, this is de facto, as there is no murder 1 or murder 2 disticntion.  Its just murder.
b. Overall, this MPC provision outlines a range of murder dictated by the level of mens rea.  The higher mens rea goes to murder, and the lower goes to manslaughter or negligent homicide.
2. MPC 210.1. Criminal Homicide:  
(1) “A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.”
(2) “Criminal homicide is murder, manslaughter, or negligent homicide.”
3. MPC 210.2. Murder:
(1) Criminal homicide constitutes murder when
(a) It is committed purposely or knowingly, or
(b) It is committed recklessly under circumstances manifesting extreme indifference to the value of human life (R+).  (goes on to enumerate felony murder under the MPC.)
(i) PKR+:  Purpose, knowledge, recklessness + 
(ii) R+ = very bad, high level recklessness
1) The common law corollary is recklessness so bad its qaulifyies as malignant heart for Murder 2.
C. Manslaughter
1. When the defendant is experiencing extreme emotional distress (corollary to voluntary manslaughter in common law)
a. Two types of recklessness:
i. Plain Recklessness
ii. Extreme Emotional Distress (EED)
2. MPC 210.3. Manslaughter:
a. Committed with recklessness or extreme emotional disturbance for which there is a reasonable explanation or excuse.  Reasonableness is determined by examining the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.
i. Much more subjective test than the common law test
ii. Does not require triggering
iii. Does not require lack of cooling time
iv. Does not encompass idiosyncratic moral values (Not the standard of a reasonable extremist)
3. Heat of Passion Test:  3 factors:
a. Blindness
b. Shock from Traumatic Injury
c. Extreme Grief
4. Extreme Emotional Distress (EED) Test:  2-part:
a. Subjective:  is the defendant actually in the thrall of extreme emotional distress
b. Objective:  Is this a reasonable extreme emotional distress from the defendant’s viewpoint.
i. This second test is close to subjective because it's from the point of view from the defendant, but that point of view must be reasonable.
5. Cases
***EED Recklessness Cases***
a. People v. Casassa (N.Y.):  Extreme Emotional Distress test is both subjective and objective, not merely subjective.
***Defendant friendly decisions over EED instruction***
b. State v. White (Utah):  MPC allows for simmering EED to go to the jury when wife upset at husband over financial difficulties (no triggering)
c. State v. Elliot (Conn.):  Defendant entitled to EED instruction even after years of smoldering and unhealthy obsession over his brother
d. People v. Walker (N.Y.):  Dissent argues EED instruction should have gone to jury over anger over a drug distirubtor rival murder.
***Plain Recklessness Case***
e. People v. Hall (Col.):  A person may be charged with felony reckless manslaughter if the person caused the death of another and consciously disregarded a substantial and unjustifiable risk of death to another.
D. Negligent Homicide (as opposed to “invol man”)
1. Committed with gross criminal negligence
a. Negligence = failure to recognize a substantial and unjustifiable risk.  
b. The care required of the defendant is to be determined by reference to a reasonable person in the defendant's situation.  There is tailoring.
i. We cannot consider:
1. Intelligence,
2. cultural defense,
3. religious belief,
4. heredity, or
5. temperament
2. MPC 210.4. Negligent Homicide^^
3. Cases
***I.Q. and tailoring reasonable person test for GCN cases***
a. (-)State v. Patterson (Conn.):  IQ/intelligence cannot be considered in using a reasonable person test for GCN.
i. This law/case applies equally to the MPC and common law
b. (+) State v. Everheart (N.C. 1977):  Allowed for consideration of low IQ in using reasonable person test for GCN.  (this is an old case and is the extreme minority view).
***Religion can’t be used as factor in reasonableness standard for GCN***
c. (-)Walker v. Superior Court (Cal.): GCN analyzed without respect or reference to religion.
VII. Felony Murder Rule
A. General
1. Definition
a. When a murder occurs diuring the comition of a felony, the defendant can be liable for murder even though they did not have any mens rea in regard to that murder specifically
i. Involves a murder during the comission of a felony
ii. It is a strict liability rule
b. The primary objectives of this rule are deterrence and retributivism
c. Regina v. Serné:  The historical basis for FM.  Man burnt his house down to collect on life insurance policy of disabled child.  FM was found with arson as a predicate offense.
d. FM often involves cases where a prosecutor could have just gone for direct M1 or M2 charge, but opt for FM approach because in many respects, it is easier.  They don’t need to prove mens rea as to the murder.
i. In deciphering for the exam, identify if there is a felony involved in the murder.  If so, analyze under both the direct and FM approaches.
2. 3 Limitations to the Felony Murder Rule
(1) Causation
(2) Inherent Dangerousness
(3) In Furtherance
(4) (Implied) Merger Doctrine
3. The 3 Limitations Explicated
(1) Causation
(a) Apply all elements of causation/foreseeability below, here.
(b) People v. Stamp (CA): (heart attack during robbery-eggshell causation)
(i) You take your victim as you find them (eggshell victim)
(c) King v. Commonwealth (VA):  (Plane crash while transporting drugs-not adequate foreseeability because planes fly safely all the time.  Had they been flying low to avoid detection, and the low flying led to the crash, then foreseeability would be satisfied)
(2) Inherent Dangerousness (only applies to FM 2)
(a) The California Approach (In the Abstract) (Minority Approach)
(i) Look at the statute in the abstract.  If, in the abstract, it is possible to commit the felony in a non-dangerous way, then it doesn’t satisfy the inherent dangerousness limitation of FM.
1) This is CA trying to limit FM’s scope
2) List of non-dangerous felonies:
a) Fraud, forgery, embezzlement, public intoxication
3) People v. Phillips (CA):  In the abstract, grand theft by deception is not inherently dangerous, and thus, does not satisfy the inherent dangerousness limitation of FM.
4) People v. Henderson (CA):  In the abstract, the false imprisonment statute wasn’t inherently dangerous because it involved “violence, menace, fraud, or deceit,”  but those last two, “fraud or deceit” or not dangerous.  Thus, according to CA approach, inherent dangerousness is not met.
5) People v. Howard (CA):  Inherent dangerousness in the abstract satisfied in arson of a motor vehicle and manufacturing meth
6) People v. Burroughs (CA):  On appeal, FM overruled because while false medical treatment is inherently dangerous, the statute included “great risk of . . . mental illness,” and that specific element is not inherently dangerous in the abstract.
(b) Majority Approach (on the facts)
(i) This approach just looks at the facts, and determines if there was a foreseeable risk of death from the felony.
1) This approach is FM friendly, as it makes it easy to satisfy inherent dangerousness
2) Hines v. State (GA):  Possession of a firearm by a convicted felon is an inherently dangerous felony and may serve as the underlying felony for a criminal charge of felony murder.  Even though in the abstract, a felon possessing a firearm isn’t necessarily dangerous, here, this is GA using the majority approach, and they deemed that because D was a felon and drunk, there was a foreseeable risk of death.
a) DISSENT:  Created a different standard.  Argued that inherent dangerousness should be found only when:
i) There is a high probability of death, and 
ii) The defendant has a life-threatening state of mind
3)  People v. Stuart (RI):  Predicate felony of child-neglect was inherently dangerous on the facts of a mother going on a drug binge and not feeding her child.
(3) In Furtherance
(a) The homicide must have been committed in furtherance of a felony
(b) In furtherance and escape:  When does a death resulting from escape cease to be in furtherance?
(i) People v. Gillis (MI):  Killing in furtherance of a felony has FM liability. Robbery occurred, a trooper spotted D in a car 10-15 minutes after, D sped away and collided with V killing V in furtherance of a felony.  In furtherance requirement for FM was satisfied
1) Here, we have a death that occured 10-15 minutes after the escape, but where do we draw the line?   The more time that has passed, as well as other factors, the more likely it is that in furtherance is no longer satisfied.
(c) Two Approaches depending upon who did the actual killing in multi-felon scenarios:
(i) Agency Theory
1) Limits FM to killings by the defendant or co-defendants/felons, not the victim.  FM will apply if killing directly attributable to the act of the defendant or those associated with him. 
a) State v. Canola (NJ): A defendant is not subject to the application of the felony-murder rule when a death of a co-felon results from a resisting victim.
i) only killings from D or co-felons count.  D and 3 others robbed a store, store owner and co-felon shot each other.  D liable for death of owner but not death of co-felon because the owner wasn’t an associate of D in the crime
2)  Exception:
a) Shielding cases where an officer kills the shielding person
(ii) Proximate Cause Theory (NY and others)
1)  A felon is responsible for any death that occurs during the felony regardless of whether the felon directly caused the death so long as the death was sufficiently related to the felons’ conduct.  
a) Liability if foreseeable. 
b) Liability under FM for any death approximately caused by the unlawful activity, even if a co-felon; even if the victim did the killing. 
c) Includes killings by victims, police, or bystanders
d) United States v. Martinez: Lives of felons aren’t completely worthless - D should be liable 
(d) CA Approach
(i) Limitations to FM1:
1) Proximate cause is no longer order of the day
2) 3 Ways a Defendant Can Get Felony Murder:
(1) Was the actual killer, or
(2) With the intent to kill, the defendant either helped, suggested, or encouraged the killing.
(3) Defendant is a major participant in the underlying felony and acted with reckless indifference to human life
· Major participant:  Defendant has engaged in conduct known to carry a grave risk of death.  Need not be the ringleader.  They participate in a felony and they have reckless indifference to the value of human life.  The worse their mens rea, the more likely they're going to qualify as being a major participant.
(ii) Notice how this builds mens rea requirement snack into FM
(iii) Exception:
1) These 3 provisions do not apply when
a) The victim is a peace officer who is killed while in the course of her duties, where the defendant knew or reasonably should have known that the victim was a peace officer engaged in the performance of those duties.  In such instances, the proximate cause test is reinstated and applied.
B. Felony Murder 1
1. Applies in Enumerated Felonies
a. A list of enumerated felonies, which can be found in CA Penal Code § 189 include:
i. Arson, Rape, Carjacking, Robbery, Burglary, Mahem, kidnapping, train wrecking, 
ii. Thus, when any of these felonies are committed, and someone dies, we are looking in the world of Felony Mrder 1.
2. Presumes Inherent Dangerousness
a. Thus, when an enumerated felony occurs and someone dies, the second limitation of FM is already satisfied.
C. Felony Murder 2
1. Judge made doctrine dealing with non-enumerated felonies
a. So basically, if the felony is not one from the above list
2. Inherent dangerousness is a central question of FM 2 cases
D. Merger Doctrine (an FM2 doctrine) (MN doesn’t have merger doctrine)
1. If no merger, doctrine, many FMs would cancel out the legislature made category of Vol Man.  Policy objective:  to preserve FM1 and Vol Man because both are legislature-made law.
2. 2-Part Test for Merger (Old CA (Pre-Chun) approach, but still used nationally. Traditional approach)
(1) Integrity:  Was the felony integral to the death?
(a) Looks like an aggravated assault:  single, volcanic, immediate assaultive act that leads to a killing.  I.e., it would be a good candidate for Vol man.
(b) A killing that occurs over a long period of time is unlikely to satisfy integrity because it is not in the world of Vol Man.
(2) Independent Purpose:  Was there a separate felonious purpose?
(a) Sex and money are good examples of separet felonious purpose
=  If the answer to (1) is yes, and (2) is no, then there is merger, and no FM can be had.
· People v. Burton (CA):  Lays out the above test.  Here, since Burton committed an armed robbery, he had a separate felonious purpose, and thus, there was no merger.  The court reasoned that he had committed an enumerated felony, and thus, because he had a separate felonious purpose, the jury could be instructed on FM1 charges.
· People v. Ireland (CA):  (cited in Burton). A second-degree felony-murder instruction may not properly be given to the jury when it is based upon a felony that is an integral part of the homicide.  Felonious assaults cannot be the predicate offense of FM bc otherwise, it would erase the legislature-made category of Vol Man.
· But keep this case in the context of Burton.  Burton says that a felonious assault cannot be a predicate offense to FM, when the assault does not have a separate felonious purpose.
· People v. Wilson (CA):  (eventually overturned) (cited in Burton)  When a man broke into bathroom to kill wife, court found the felony of burglary to be integral to the death with no separate felonious purpose, thus, merger.  Wilson was overturned, so merger is only an FM2 doctrine.  If the felony is enumerated, FM1 can be had, period.
· Breakdown:  There are two legislature enacted laws here:  enumerated felonies for FM1, and vol man mitigation.  On the other hand, we have the judge-made doctrine of FM2.  Ireland set out to limit the creep of FM2 from eliminating legislature enacted vol man.  But Wilson took that approach and used it against another legislature made doctrine of enumerated felonies for FM (burglary).  So, Burton attempts to reconcile all this by creating a two-part test that preserves all the legislature-enacted laws.
· People v. Mattison (CA):  Prisoner sells methyl alcohol to fellow inmate and inmate dies.  FM2 permitted because the felony wasn't integral to the death (wasn’t an aggravated volcanic assault), and there was a separate felonious purpose (to make money), i.e., it failed both prongs.
· People v. Robertson (CA):  (Overruled in Chun)  D shot and killed someone he believed was attempting to steal his hubcaps, but claimed he was only trying to scare the victim.  FM2 instructions were upheld because the independent purpose (prong 2) was deemed to be him defending his property.  But, as the defense points out, this means that his lack of intent to kill made him liable for murder instead of Vol or Invol Man.  The majority equated motive with separate felonious purpose.
3. The Perverse Outcome of the Burton Approach
a. If the D has a separate felonious purpose, i.e., they did not mean to kill, or at least that was not their objective, they can be charged with the higher crime of murder, but if they did intend to kill, they can potentially get Vol Man mitigation.  The seemingly higher culpability mental state gets potentially less harsh punishment.
4. Post-Chun Approach to Merger (the new CA approach.  National approach still uses test above)
a. “Where offenses have assaultive elements, they merge, even if the crime contains non-assaultive elements.” Asks is the felony was assaultive in nature.  If so, then there is merger.
i. Assaultive:  Involves threat of immediate violence or injury
ii. In determining whether a crime merges, the court looks to its elements of the statute and not the facts of the case.
iii. Accordingly, if the elements of the crime have an assaultive aspect, the crime merges with the underlying homicide even if the elements also include conduct that is not assaultive 
1. For e.g.:  “It is an offense to recklessly endanger a child.  Reckless endangerment exists when one beats or harasses a child.”  “beating” a child is assault in nature, thus, a felony under this offense would merge, even though “harass” may not be deemed assaultive (it can be verbal, and thus does not involve an immediate threat of violence or injury). 
b. People v. Chun (CA 2009):  “Where offenses have assaultive elements, they merge, even if the crime contains non-assaultive elements.”  Assaultive:  Involves threat of immediate violence or injury
E. MPC Parallel
1. MPC 210.2. Murder:  “Homicide constitutes murder when . . . it is commited recklessly under circumstances manifesting extreme indifference to the value of human life. / Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape.
a. The first part of this provision is when R+ raises to the level of malignant heart constituting Murder 2 (as outlined above).  The second part is where the felony murder parralell comes in.  It says that the mental state of recklessness is presumed when the defendant is engaged in one of the enumerated felonies listed above.  But this is a rebuttable presumption.
b. Thus, technically, this is not a strict liability rule.  It just creates a strong presumption of R+ in such circumstances.
Causation
I. General
A. General
1. Causation must be found beyond a reasonable doubt for any prosecution (to join legality, actus reus, an mens rea)
B. Requirements of Causation
1. But-For Causation
a. “But-for” the defendant’s actions, the crime wouldn't have occured
i. This is easily found most of the time
ii. But there must be 100% but-for causation
2. Proximate Cause
a. Assumes that but-for is already satisfied
b. Ask if the result from the Ds actions was foreseeable, or was the result so far removed from Ds actions that those actions can’t be said to be the proximate cause.
3. BOTH must be satisfied ^ ^
II. But-For Causation
A. Requirements
1. The act must be a clearly preceding link in the causal chain, and
2. The defendant must be 100% the reason why the illegal result occurred
a. It's not sufficient to say that Ds acts were the leading cause of the prohibitive result.  It must be 100%
i. This is usually accompanied by expert testimony
b. Minority Approach:  Just need substantial but-for causation
III. Proximate Cause
A. Foreseeability
1. Acosta:  
a. Majority:  everything but the highly extraordinary result is foreseeable.
b. Dissent (minority): Zone of danger
2. Arzon:  Link in the chain
3. Warner-Lambert:  Need identifiable triggering event
4. Vulnerable victims are foreseeable (eggshell head victims)
a. When a victim asks to be taken off life support, that is attributable to the D
b. When a victim refuses treatment on religious grounds after an assault is attributable to the D
5. Acts of God typically deemed to be unforeseeable
6. Medical mal-practice is typically foreseeable when there is a serious wound that is calculated to kill and is still operating and is a sufficient cause of death.
a. In other words, a D will still be held liable on causation grounds if they seriously wound the victim, and then the victim dies partly because of medical malpractice while treating the wound.
7. Transfer and Intent: Where the unintended victim is killed, causation (and actus reus and mens rea) apply to that accidental victim.  MPC and CL are in accord here (See below at MPC 2.03(2-3)
a. HYPO:  D is intentionally premeditating the murder of Bob.  When D pulls the trigger to that end, he accidentally misses, and the bullet strikes and Kills V.  All elements will be found, including causation, and D will get Murder 1.
B. Intervening/Superseding Causes (cuts off liability on proximate cause grounds)
1. When another event comes in and “intervenes” the Ds action.
2. The question here is what circumstances surrounding an intervening event will cut off liability for the D because those circumstances are sufficiently unforeseeable
3. Acts of God typically cut off liability
C. Cases
*the main tests for proximate cause  (see also link in the chain in Arzon)*
1. (+) People v. Acosta (CA):  Proximate cause found when helicopter crashed after pilot was not following proper flight procedures during a car chase because everything but the highly extraordinary result is foreseeable.
a. Dissent:  Foreseeability can only be found when the actions are within the zone of danger.
i. Zone of Danger:  Within the perspective, or perceivable area of the defendant while committing the actions.  For example, the helicopter may not be within the zone of danger because it is above the car and the driver likely can’t even see it, but someone hypothetically walking along a crosswalk ahead of the driver would be because it would be right in front of him on the street on which he was driving.
b. The majority’s view is a very expansive causation analysis because the helicopter crash was a freak event brought on by the pilot, and not directly the defendant.  Nevertheless, the majority said the result wasn’t extraordinary. Because D should have known that a car chase would result in helicopters following him, and those helicopters could crash.
c. Court did not find sufficient mens rea (R+) to charge D with malignant heart murder 2 because D wasn’t aware of what was going on (recall that R+ leading to M2 needs awareness), but this clashes with their decision because they are saying his actions were foreseeable enough for proximate cause, but not foreseeable enough for malignant heart murder 2...
2. (+) People v. Brady (CA):  Foreseeability found where a mid-air collision of firefighting planes resulted after those planes came to put out a fire started by a clandestine meth lab run by the D.  Court reasoned “the deaths were reasonably foreseeable, in part because—given the location of the fire—an effort to control it was bound to require a number of aircraft flying at low altitude” (607).
a. Where there is a police chase or some other public response, unless the victims/third party is doing something really outrageous, the D will be held liable for those results.
*100% but-for causation requirement*
3. (-) State v. Montoya (NM):  But-for causation not found when a body guard dragged a man into the woods who had been shot by one of the bodyguard's associates because experts were unable to establish beyond a reasonable doubt that but for Ds behavior, the victim would have died
a. Remember here, that D wasn’t the person who shot the victim.  He just dragged him into the woods, so the court couldn't determine whether or not the man would have died regardless, and thus, but-for couldn’t be established.
b. Here, there was ample proximate cause because there’s no way the man could have received help being dragged to the woods like that.  However, since there was no but-for causation found, overall causation couldn’t be established.
4. (-) State v. Muro (NE):  100% but-for not found when a woman found her daughter beaten by her husband and failed to take her to the hospital fast enough because it couldn't be established that but-for Ds actions, the daughter died because she may very well have died anyway as a result of the beating by the father.
5. (-) Burrage v. United States (U.S.):  Same outcome as above when a heroin dealer was being prosecuted for killing someone who had a cocktail of drugs in their system after a lengthy drug binge.  Couldn’t establish that the dealer’s heroin was 100% the cause of the death, because the victim may have died anyway of all the other drugs.
· In all these cases, proximate cause would be easily established, but none of them satisfy 100% but-for.  Remember to do a both!
*Tying together 100% but-for and proximate cause w/ emphasis on the latter*
6. (+) People v. Arzon (NY):  Proximate cause found when a man started a fire on the 5th floor and a firefighter died while trying to put it out, but another fire had been started on the second floor, and it was unclear if the second fire was the one that was most responsible for the death because Ds. actions were a link in the chain that lead to the death.
a. The court doesn’t focus on but-for causation, but it could be related to the above cases.  They say that D's actions “need not be the sole and exclusive factor to have caused” the death, yet they don't do a but-for analysis.  This is prob because there was no expert testimony, and there rarely is any expert testimony in arson cases.
b. They focus on proximate cause, which can easily be found given the above cases/standards.  Their standard is link in the chain, which is a very easy standard to satisfy.
**Example of potential intervening/superseding cause**
7. (+) People v. Kibbe (NY):  Cited in Arzon.  Intervening cause not found when truck ran over man who had been beaten and left on the road by D.  The truck running him over did not suerceede Ds causation bc D left him helpless on the road in freezing conditions.
a. Tie to Homicide:  D could probably be guilty of either FM1/2 or M1/2, and the truck driver can probably be found guilty of misdemeanor manslaughter or invol man.
8. (-) People v. Warner-Lambert (NY):  No proximate cause found when a gum factory exploded and killed several employees because there “was no hard proof” of what triggered the explosion.
a. When trigger is not identifiable, we have a Warner-Lambert causation problem.
b. What if the explosion had been caused by an intruder or a bolt of lightning?  In that case, there clearly would be no causation, and it couldn’t be established that that wasn’t the case.
i. Lightening:  Acts of god are typically adequate intervening/superseding events that cut-off liability
ii. Intruder:  Let’s say it had been an intruder who came in and knew that the factory could be blown up, so with maliciousness, they triggered the explosion.  Here, the intruder’s mens rea is so much worse than the factory owners that that would be a good example of an intervening causation.  In situations where one malevolent person comes in and the others aren’t nearly as malevolent, that's good for intervening causation.
c. This decision is a minority position.  Arzon and Acosta are majority positions
**vulnerable victims and foreseeability**
9. State v. Lane (NC):  Causation satisfied when an alcoholic died from a punch in the face.  Vulnerable victims are foreseeable.
10. State v. Perez-Cervantez (WA):  Opposite conclusion was reached when the victim was a cocaine abuser making him more vulnerable to attack.  He continued to use cocaine after the attack, thus cutting off liability.  Liability cut-off in post-attack self-destructive behavior.
**causation and medical malpractice**
11. (+) State v. Shabazz:  D stabbed V in lungs and liver sending V to emergency room. Doctor’s were grossly negligent after the surgery by giving victim an anticoagulant, but that gross negligence only cuts off Ds liability when it’s the “sole cause of the death.”
a. It’s foreseeable that things go wrong at the hospital
12. (-) United States v. Main (9th Cir.): Court allowed evidence to go to jury that suggested police officer’s negligence cut off liability of D when D crashed into V, and police officer failed to help V.
**causation and self-destructive acts on the part of the victim** 
13. (-) People v. Campbell (MI):  Laid the stage for Kevorkian.  D and V were drinking.  D was angry with V for V having sex with Ds wife, so D encouraged V to kill himslef.  D gives V a gun, and V kills himself.
a. Ulitmately, this was a suicide, so even though D encouraged and aided in it, causation not established.
b. This is the majority CL rule
14. (-) People v. Kevorkian (MI):  Same result, but now it's determined that for causation, D must commit the final/last act.  Kevorkian held to have not committed the last act.
a. Held that Campbell is the controlling rule in MI (it's also majority rule nationally)
i. However, where the V is intoxicated, despondent, or agitated, and D reckless or negligent provides the victim with means of suicide, then invol man can be established.  This muddles mens rea with causation, when the two in theory should be established independently of each other.
b. But People v. Sexon is identified as a last act case when D holds a gun out for V who then shoots and kills herself.  But this is incongruent with Campbell and Kevorkian, yet it's cited in Kevorkian as precedent.
i. So in Sexon, D held liable, because we don’t like him?  Because Campbell precedent should indicate that D in Sexon isn’t liable.  There's a conflict, but Sexon and Carter are minority cases.
15. (+) Michelle Carter Case (MA):  Holds D liable for Vs susicide because D encouraged it.  This is new territory in homicide law for causation.  Restrict this precedent to Mass.
16. (+) Stephenson v. State (IN):  D was responsible for V’s suicide, where Grand Dragon of KKK terrorized and imprisoned victim leading her to suicide.  Proximate cause was found because victims suicide was foreseeable based on the shame, disgrace, and abuse imposed upon her.
a. State v. Preslar:  Victim exposed herself to the element after an argument at home.  Proximate cause not found because woman unnecessarily exposed herself to the danger.
b. Rex v. Valade:  Rape victim dies while attempting to escape her assailant, and proximate cause was etsablsihed.
i. Anytime a victim is fleeing a clear and present danger, there will be causation.
17. (+) Bailey v. Commonwealth:  Causation found: Bailey (defendant) and Murdock got in an argument while on their citizens’ band radios. They lived two miles apart. During the argument, Bailey threatened to come over and hurt or kill Murdock. He repeatedly challenged Murdock to take his handgun and wait on his porch for Bailey to arrive.  Instead of going to Murdock’s house, Bailey made an anonymous call to the local police and told them that a man was wielding a gun on his front porch. Three officers went to Murdock’s home and saw Murdock emerge. Murdock cursed, reached for his gun, and began shooting at the officer. All three officers fired back, killing Murdock. 
a. Although V (Murdock) was acting in a self-destructive manner, causation was still found because the D tricked him and used the police (an innocent party) to do it.
18. (+) People v. Kern:  D chased V onto a highway where V was struck and killed.  Causation found.
19. (+) People v. Matos:  Police chased a robber, and one of the officers was killed.  D was held liable and causation was satisfied.
**when both V and D are participating in dangerous behavior**
20. (-) Commonwealth v. Root (PA):  No liability bc no causation: Root (defendant) and another individual agreed to drag race at night on a rural highway. The posted speed limit was 50 mph. During the race, the two men reached speeds in excess of 70 mph. As the two men approached a bridge in a no-passing zone, when the other man attempted to pass Root by driving into the opposite lane of traffic he was struck and killed by an oncoming truck.
21. (+) State v. McFadden (IA):  Liability and causation found: McFadden (defendant) and Sulgrove engaged in a drag race. Sulgrove lost control of his car and swerved into a lane of oncoming traffic where his vehicle struck another vehicle, killing him and a girl in the other car. D liable for both even though V was participating in dangerous behavior.
22. (+) Commonwealth v. Atencio (MA):  Causation found: Stewart,  Ronald, Atencio (defendant) and Marshall (defendant) spent the day drinking. The men started talking about Russian roulette and saying they wanted to play the game with the gun. Marshall took the gun first, saw that it contained one bullet, put it to his head and pulled the trigger. Nothing happened. Marshall handed the gun to Atencio who repeated the process without any harmful result. Stewart received the gun from Atencio who spun the cylinder, put it to his head and pulled the trigger. The round exploded, killing Stewart.
**Transferred Intent**
23. State v. Elmi (WA): D tried to kill his wife, but also injured his 3 children, but his real intent was aimed at his wife.  D liable for wife and children.  The intent is legally “transferred” to children as well.
D. MPC Approach to Causation
1. MPC 2.03(2)(b)&(3)(b)
· The defendant will be found responsible unless the result is too remote or accidental in its occurrence to have a just bearing on the actor’s liability or the gravity of his offense.
2. The MPC mirrors the common law exactly except on one point:

3. MPC 2.03(2-3). Transfer Intent  Where the crime requires the D injure or affect a person or property, that element of the crime is satisfied if D accidentally injured or affects another person or property
a. Recall that in CL, for Vol man, if D is in a heat of passion, but accidentally kills someone who did not provoke them on accident, they’re heat of passion does not apply to the innocent/non-provoking party.  They will be fully liable with no heat of passion mitigation.
b. But in the MPC, the opposite is true.  The EED manslaughter will “transfer” even to the innocent, non-provoking accidental victim.
E. MPC Approach to Assisted Suicide and Self Destructive Acts on the Part of the Victim
1. MPC 210.5(1):  A defendant will only get criminal homicide if D causes suicide by force, duress or deception.
2. MPC 210.5(2):  aiding or soliciting or causing a suicide is punishable as a felony or misdemeanor.
3. This is in line with Campbell and Kevorkian
4. Washington v. Gluckberg (U.S.):  There is no constitutional right to commit suicide.
Self-Defense
I. General
A. Excuses vs. Justifications
1. Excuses:  Not justified, but excused (Insanity or duress)
2. Justifications:  Self-defense
B. Requirements
1. Privilege to use force against another person if they honestly and reasonably believe
a. Majority CL position:  Typically a traditional reasonable person standard with no tailoring, but Goetz and Kelly allow in background facts of D.
b. Minority CL position:  Imperfect self defense:  Where a defendant does form an unreasonable belief, then they get imperfect self-defense, which many jurisdictions charge as voluntary manslaughter, and few charge as involuntary manslaughter.
c. MPC position:  Tailoring allowed in the reasonable person standard
2. in the need to use force that is necessary to defend the self from an immediate or imminent use of force, and
a. MPC and common law in accord on this point
3. The force may not be excessive
a. Deadly force used against deadly force, but non-deadly force used against non-deadly force.
C. What Level of Aggression Qualifies a D to use deadly force in self defense?
1. MPC Approach:  One may use deadly force not only against a victim who is posing a threat of imminent deadly force, but also deadly force to combat against great bodily harm, rape or kidnapping.
2. NY:  May use deadly force to repel robbery, great bodily harm, rape, or kidnapping (only robbery is added her to the MPC list).
D. Limitations on Ability to Use Deadly Force
1. One cannot be the initial aggressor (both CL and MPC (3.04(2)(b)(1)) position)
a. CL Initial Aggressor:  D engaged in affirmative, unlawful act reasonably calculated to produce a [fight] . . . with fatal consequences (Peterson)
b. MPC Initial Aggressor: When the actor, with the purpose of causing death or serious bodily harm, provokes the use of force against self in the same encounter.
i. Differences between the two:
1. Mental state:
a. CL (Peterson): reasonably calculated to produce an affray . . .
i. This is an objective state
1. Even just a fist fight can satisfy this test
b. MPC:  D must have a purpose of causing death or bodily harm.  This is a strong mens rea
i. This is a subjective test
2. When the initial aggression is over:
a. CL (Peterson):  When it is renounced.  Once rencounced, the initial aggressor can claim self defense if the adversary continues.
b. MPC: the same encounter.  The renunciation doesn’t count.  The initial encounter must be over.
i. This is because in the MPC, the initial aggressor’s mens rea was very high, so a simple renunciation won't cut it.
2. The Duty to Retreat Rule
a. MPC and some common law: deadly force is not justifiable if D knows they can retreat with complete safety
i. The Castle Rule is an exception.
1. Castle Rule:  One need not retreat from one’s own home
a. Only applies in retreat jurisdictions, because in stand your ground jurisdictions, the castle doctrine would be redundant--everywhere is your castle.
b. However, some jurisdictions hold that sometimes when there are co-occupants, there is a need to retreat even within the home.
ii. Duty to retreat is the opposite of stand your ground
b. MPC 3.04(2)(b)(2):  One need not retreat from one’s home, and one need also not retreat from a known co-worker at work (last bit not a traditional CL position)
c. Many jurisdictions do not have retreat rules, like CA and 33 others.  They have a stand your ground rule
i. FL stand your ground:  Fla Stat. § 776.012 (2) (p.922)
1. Can only stand your ground when the person asserting self-defense is not doing anything illegal and is allowed to be in the location where they are.  This is true for all stand your ground.
II. MPC Approach
A. MPC 3.04 (1)
1. First asks if D had an honest belief in the need to use deadly force (subjective test) to repel against rape, or kidnapping
a. Deadly force = force that creates a substantial risk of resulting in great bodily harm.
i. Using any sort of deadly weapon is using deadly force
2. 3.09(1): Then asks whether the D was reckless or negligent in the formation of that belief from the perspective of a reasonable person from the perspective of the Ds situation.  If so, then they get reckless or negligent homicide (objective test)
a. This allows for tailoring.
b. Just use the Goetz factors here for specific types of tailoring factors
III. Cases
** tailoring the objective standard for reasonable belief of imminent harm**
A. People v. Goetz (NY):  Goetz (defendant) boarded a subway where four youths approached him and said, “give me five dollars.” Two of the four had screwdrivers in their pockets, but the group was otherwise unarmed. Goetz pulled out an unlicensed gun and shot all four of them, leaving one paralyzed. Goetz told the police he was afraid of being “maimed,” because he had been mugged in the past. 
a. This case establishes that self defense requires a reasonable person standard (objective test) for honest and reasonable belief of imminent harm that may be slightly tailored toward individual subjective characteristics of the D.
b. Some of those subjective characteristics may include:
i. Relevant knowledge the D has about the V
ii. Physical attributes of all the parties (is the D physically vulnerable?)
iii. Acts of the victim
iv. D’s prior experiences (like getting mugged previously)
B. People v. Romero: Spanish culture not allowed as a factor in tailoring the reasonable person test for honest and reasonable belief of imminent threat.
**battered woman cases**
C. State v. Kelly: Kelly's (defendant) husband beat and abused her for years. One day, Kelly’s husband attacked her in public and ran at her with his arms raised in a menacing nature. Not knowing whether he was armed or not, Kelly grabbed scissors out of her purse and stabbed her husband, killing him.  Battered woman syndrome consideration was allowed to be sent to the jury in helping determine if Ds belief of imminent bodily harm was reasonable.  Allowed in the tailoring in the reasonable person standard.
a. Majority approach:  It's not that the court is creating a reasonable battered woman standard.  They are instead allowing for the consideration of battered woman syndrome as a factor in the tailoring of the reasonable person standard.
i. People v. Humphrey (CA):  CA rejected a reasonable battered woman standard, but did permit the syndrome on issues of reasonableness.
ii. People v. Romero (CA): Same as Humphrey and Kelly
iii. This distinction is admittedly convoluted.
iv. Some jurisdictions have gone for whole-sale reasonable battered woman standard, but this is a minority approach 
1. State v. Edwards: MO
2. State v. Liedholm: ND
**imminence requirement and battered women’s syndrome**
D. State v. Norman:  Battered women's syndrome not considered in case where a woman killed husband in his sleep after she sought help from multiple institutions and received none because the woman's threat was not deemed to be sufficiently imminent.
a. D perhaps could have had an imperfect self defense case, but in either case, there must be imminence, which the court said no reasonable trier of fact would have been able to find.
**courts have been reluctant to let in other syndromes**
E. Werner v. State:  Holocaust syndrome not cinsidered in reasonable person standard for self-defense.
a. Also, no PTSD (like in vol man and actus reus voluntary act) or cultural evidence (Romero)
**duty to retreat cases**
F. State v. Abbott:  Abbott (defendant) got into a fist fight with Scarano over a dispute involving a driveway Abbott shared with Michael and Mary Scarano. Michael Scarano then came after Abbott with a hatchet while Mary Scarano followed with a carving knife and a large fork. Each of the Scaranos was ultimately hit by the hatchet.
a. Two Part Test for Duty to Retreat:  D had a duty to retreat because he intended to use deadly force, and he knew he could avoid using it with complete safety by retreating.  He didn’t retreat, thus is liable.
b. Duty to retreat only exists in retreat jurisdictions.  Others have stand your ground rules, and Castle rule is an exception, except in some jurisdictions that negates castle doctrine in co-occupancy situations.
c. But was his driveway his home (castle)?
**initial aggressor exception to castle doctrine**
G. People v. Tomlins:  the castle exception.  A man assailed in his own dwelling is not bound to retreat.
a. Some jurisdictions (the following cases) say that if the fight is between co-occupants, there is a retreat rule.  But this is a minority position
i. State v. Shaw: Connecticut
ii. State v. Gartland:  New Jersey
H. United States v. Peterson:  Peterson (defendant) came out of his house and discovered Charles Keitt stealing windshield wipers from his car, which was parked in the alley. Peterson went back inside and got a gun. When Peterson returned, Keitt was about to drive off. Peterson threatened to kill Keitt. Keitt got out of the car, grabbed a lug wrench, and walked toward Peterson with the wrench in the air. Peterson told Keitt not to come closer. Keitt advanced, though he was still in the alleyway, and Peterson shot and killed him.
a. D was held to be the initial aggressor, and thus could not invoke self defense.
b. Initial Aggressor: D engaged in affirmative, unlawful act reasonably calculated to produce a fight . . . with fatal consequences.
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