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A) Elements of a crime:

Crime Formula:

CRIME = Actus Reus + Mens Rea + Causation + Harm - Defenses
I. Actus Reus 

Definition: The criminal act
· Commission

· Definition: Any volitional affirmative act that causes social harm 

· EXCEPTIONS: Involuntary (not volitional) bodily functions are exempt from criminal liability
· Reflexive or convulsive acts
· E.g epileptic seizures 
· Acts performed while unconscious or asleep:
· E.g. sleepwalking
· Courts will sometimes backtrack to find actus reus if it’s not present at the time harm was caused
· Exemption to acts performed while unconscious or asleep does not apply to if defendant falls asleep behind the wheel while driving because defendant might be at fault for knowing he was too tired to drive and voluntarily getting into the car anyway. 
· Voluntary intoxication does not render a person’s conduct involuntary (actus reus is drinking)
· If a person knows they have medical condition that impairs their driving and gets in a car alone anyway the actus reus is getting into the car
· CASE: People v. Decina:

· Facts: Epileptic man suffered a seizure behind the wheel causing an accident that killed a bunch of kids.  

· Holding: Although epileptic attack was involuntary, the act of deciding to get into the car while knowing that he was susceptible to such attacks was the commission of a criminal act
· Omission

· Definition: Failure to act when there was a legal duty to do so – “Legally you don’t really need to help anybody”- Goldman
· When the law will impose legal duty to act:

· Statutes

· E.g. paying taxes, Good Samaritan statutes 
· Contracts

· Failure to fulfill contractual agreements that are relied upon by others can equal criminal liability if foreseeable injuries occur as a result e.g. agreements obligating lifeguards or surgeons to show up to work and perform their duties in a reasonable manner impose legal responsibilities. 

· E.g. Doctors owe duty of care to patients

· Special relationship

· E.g. Parents and minor children, ward and guardians
· CASE: Williams v. State
· Facts: Parents failed to seek medical care for child with gangrenous tooth.  Kid died.  
· Holding: As parents of the sick child, parents had legal duty of care to him.  Duty of care= exercising the ordinary caution that a reasonable would exercise under the same of similar conditions.  Their negligence constituted omission, so they were found guilty of involuntary manslaughter. 
· CASE: Stephenson v. State
· Facts: KKK guy kidnapped and sexually assaulted a girl who then took poison while in his care and subsequently died. 
· Holding: Since KKK guy exercised “control and dominion” over the girl he had legal responsibility to care for her while she was in his custody and he did not reasonably fulfill his duty of care by not getting her medical treatment 
· Voluntary assumption of duty of care
· E.g. Property owners owe duty of care to visitors (except for recreational activities as it turns out)

· CASE: Commonwealth v. Welansky
· Facts: Literally deadliest club fire world history.  Fire was made worse because there were a bunch of flammable shit everywhere and the death toll was so high because the exit doors were jammed or locked.  
· Holding: Court says there’s a duty of care for the safety of business visitors invited to premises, so club owner was guilty of criminal negligence. 

· HYPO: If you picked a person up to drive them to the emergency room but then you drove like a grandma on the way there and they died that would be negligence and an omission because you assumed duty of care by picking them up and failed to act reasonably by driving too slow. 

· Wrongful creation of peril

· If defendant’s conduct puts victim in perilous situation, so defendant has legal obligation to make reasonable efforts to provide assistance
· CASE: Stephenson v. State
· Facts: KKK guy kidnapped and sexually assaulted a girl who then took poison while in his care and subsequently died. 
· Holding: Since KKK guy was the one who placed the girl in a dangerous position, he additionally had a duty to act reasonably to try to help them, and failure to act reasonably means he was liable for criminal negligence. 
· Failure to act where there is no duty to act does not create criminal liability

· One is NOT obligated to act if their act would NOT have benefited the victim anyways had they acted (i.e. A lifeguard is not obligated to save a drowning girl if she would have drowned anyways even if he would have helped)
· CASE: Barber v. Superior Court

· Facts: Barber removed life support for patient that was in a permanently vegetative state with no chance of recovery at the direction of the family.
· Holding: Court found that removal of life support was an omission rather than affirmative action so question become whether Barber had a legal duty to act at that point.  Court found that family had given permission which terminated Barber’s legal duty to act, so no criminal liability. 
II. Mens Rea 

Definition: Criminal state of mind/ criminal intent
· Transferred intent
· Rule: A person’s requisite intent to commit one crime can be transferred to a different victim than the one originally intended if person is committing the same crime, during the commission of the intended crime. Transferred intent can only occur if the two crimes occur at about the same time.
· E.g. Dude intends to shoot and kill A, but misses and kills B. 

· Intent can’t be transferred between different crimes (except in cases of felony murder/ misdemeanor manslaughter where someone dies during the commission of an inherently dangerous felony)

· E.g. not possible to transfer felonious intent to commit a burglary to crime of arson
· CASE: Regina v. Faulkner
· Facts: Dude was stealing rum from a ship and accidentally set the ship on fire when he lit a match so he could see better to siphon the booze.
· Holding: Dude did not have the malicious or felonious mens rea for arson.  Intent can’t be transferred between different crimes, in this case from burglary to arson (and no one died so not felony murder). 
· Strict liability crimes
·  Definition: “No intent” crimes (no mens rea required to prosecute)

· Cannot uses regular defenses to negate intention for strict liability crimes

· If statute doesn’t have “knowingly,” “willingly,” or “intentionally” in the language then it is probably a strict liability crime
· Defenses:

· Insanity
· Involuntary intoxication
· Unconsciousness
· Duress
· CASE: Regina v. Prince
· Facts: Dude eloped with an underage girl, “but she totally looked 18 bro.”
· Holding: Mistake of fact both (reasonable/unreasonable) NOT a defense to strict liability crime. 


· General intent crimes
· Definition: Crimes where defendant possessed a single mental state at the time committing the actus reus of the crime. 

· Most crimes are gen. intent crimes. If not in other categories, then is general intent crime.

· E.g. battery and rape

· Defenses:
· Reasonable mistake of fact
· Involuntary intoxication
· Voluntary intoxication NOT a defense for general intent crimes
· Voluntary intoxication: Intoxicant was knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant.
· CASE: People v. Hood
· Facts: Guy got really drunk, broke into girlfriend’s house and then shot a cop when they tried to arrest him. 
· Holding: Voluntary intoxication not a defense for general intent crimes (assault can be general or specific intent)
· Specific intent crimes

· Definition: Crimes that require more than one mental state (actus reus committed with a specified further consequence in mind)

· Defenses:
· Mistake of fact (reasonable or unreasonable)
· Diminished capacity (Not available in all jurisdictions)
· Voluntary intoxication 
· Voluntary intoxication: Intoxicant was knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant.
· Defense for specific intent crimes because they require more than one mens rea and thus a higher level of thinking and “most drunk can't people can't do such complicated mental acrobatics” so eliminates requisite intent for specific intent crime. 
· But still requires a sufficient level of inebriation
· CASE: State v. Stasio 
· Facts: Guy had been drinking at a bar for 4 hours, he left and came back 3 hours later and pulled a knife on the bar owner and demanded $80 from cash register.
· Holding: Court here was like “ain’t no laws when you’re drinking (claws)” is not a defense but most states (not CA) allow it. 
· NOT a defense for recklessness
· CASE: People v. Register

· Facts: Drunk guy tried to shoot friend who he was arguing with but shot another dude instead. He then stepped forward and shot friend in the stomach from close range.  Another friend walked by and dude turned and fired his gun and killed her too. 
· Holding: Although voluntary intoxication is defense to mens rea part of murder #1, is not a defense to depraved-heart murder (for obvious policy reasons)
· Involuntary intoxication
· Mental disease or defect (but not as bad as insanity)
· Unconsciousness
· Separate defense from diminished capacity
· Unconsciousness is a defense for everything (no volitional actus, no mens rea when you’re blacked out)
· Unconsciousness need not reach the physical dimensions commonly associated with the term.

· You can theoretically be awake and physically doing things while unconscious, e.g. sleepwalking
· However incredible the testimony may be, a defendant is entitled to an instruction based upon the hypothesis that it is entirely true
· CASE: People v. Newton
· Facts: Dude was arrested and alleges that the police officer shot him in the stomach, and he doesn’t remember anything until he woke up in the hospital. Newton had apparently shot the cop a bunch of times, but claims the unconsciousness defense. 
· Holding: Dude was entitled to unconsciousness defense which would have negated both the actus reus (not volitional) and mens reus (can’t have intent if you’re not conscious).
· List of specific intent crimes:
1. Assault

· If defined in the jurisdiction as an attempted battery

2. All “attempt” crimes e.g. attempted murder
3. Burglary

· Intent to commit a crime

4. Conspiracy

· Intent to agree

· Intent to commit unlawful act

5. Embezzlement

· Intent to permanently deprive

6. False pretenses

· Misrepresentation with intent to defraud

7. First degree murder

· Premeditation and deliberation intent
8. Forgery

9. Larceny

· Intent to permanently deprive

10. Receiving stolen property

11. Robbery

· Intent to permanently deprive + attempted battery

12. Solicitation

· Intent that person solicited commit the crime
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· Malice aforethought
· Basically, just arson and murder

· Murder must possess one of the following:
· Intent to kill
· Intent to commit serious bodily injury
· Felony-murder
· Depraved/malignant heart (gross recklessness/negligence)
· Arson

· The malicious burning of the dwelling house of another

· Defenses:

· Reasonable mistake of fact
· Voluntary intoxication (in most jurisdictions)
· Involuntary intoxication
· Unconsciousness
· Insanity
· Self-defense/ defense of others
· Negligence/Recklessness
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· Ordinary negligence

· Standard:  Failure to act with ordinary standard of care expected of a reasonable person in the same circumstances
· Liability: Civil liability
· Charges: Tort
· Criminal negligence (Substitute for intent)
· Standard:  Defendant engages in dangerous conduct that a reasonable person would have objectively understood to create risk. 
· Liability:  Criminal liability
· Charges: Involuntary manslaughter
· Gross recklessness/negligence (also goes to mens rea)
· Standard: Wanton, willful and reckless disregard for consequences of their dangerous conduct. Intentionally creating a dangerous degree of risk and subjectively aware of the level of risk they’re creating, and they say #yolo so they are “acting with a malignant/depraved heart”
· Liability: Criminal liability

· Charges: 2nd degree murder (depraved heart)
· Rule: Negligence and reckless behavior can replace the requisite intent for committing a crime and it need not be present the moment the crime took place.
· Criminal negligence:
· When defendant engages in dangerous conduct that a reasonable person would have objectively understood to create risk

· CASE: People v. Decina:

· Facts: Epileptic man suffered a seizure behind the wheel causing an accident that killed a bunch of kids.  

· Holding: Although unconscious at the time he ran over the kids, he chose to drive (alone and seemingly unmedicated) despite his history of seizures which reasonable person would have objectively been like hmm perhaps not a great idea so his behavior was criminally negligent

· Gross recklessness/negligence:

· Wanton, willful and reckless disregard for consequences of their dangerous conduct. Intentionally creating a dangerous degree of risk and subjectively aware of the level of risk they’re creating, and they say #yolo so they are “acting with a malignant/depraved heart”
· *Does not apply outside of homicide situations
· CASE: Commonwealth v. Malone:

· Facts: Dude suggested to a friend that they play Russian Poker (AKA Russian Roulette but instead you point the gun at the other guy).  Dude pointed gun at friend and that happened to be the chamber where the bullet was loaded so he ded. Dude charged with murder.
· Holding: Intentionally firing a loaded gun, knowing it has a 1/6 chance of going off at someone’s face with a wanton and reckless disregard for the consequences evinces a wicked/depraved heart (and therefore malice) and is a level of negligence that is so outrageous that it constitutes gross recklessness within the territory of murder. 

	


III. Causation
Rule: Defendant must be the “but-for” cause and proximate cause of victim’s death/injury/plight
· Cause in fact (“but for” cause)

· Definition: “But for” the defendant’s criminal conduct, the victim’s injuries/death would not have occurred when and where they did. 
· Prosecution needs to prove that if not for defendant’s actions, then victim would not have been harmed/ be dead. 

· However, seemingly limitless but-for causes, so have to prove proximate cause

· CASE: Burrage v. US:

· Facts: Guy who did a lot of drugs died from a cocktail of illegal drugs.  Courts trying to prosecute guy who sold them one of the many drugs. 

· Holding: Defendant can’t be held liable unless use of the drug was the but-for cause of the death/injury but the guy was on so many fucking drugs that could not show that defendant’s drugs were specifically what killed him. 
· If defendant is the proximate cause they are always also the cause in fact

· Proximate cause

· Definition: “but for” causes that are deemed close enough to an event to give rise to criminal responsibility
· Defendant is proximate cause if:
· Conduct is the “direct and final” cause of the harm to the victim 
· Even if another cause, separate from defendant, combines with defendant to cause the ultimate injury defendant is still liable (e.g. Defendant stabs a guy and then someone else shoots him and he dies from blood loss. In these cases, both are considered direct and final cause of victim’s injuries and both are liable)

· OR they’re initially the “but for” cause and some other foreseeable intervening act was the “direct and final” cause of harm. 

· Foreseeability assessed subjectively from defendant’s POV

· If the intervening event, such as negligent medical treatment would have been reasonably foreseeable to defendant at the time injury was inflicted, then defendant is still deemed to have been proximate cause.

· Contracting the flu in the hospital would be an intervening act because it is foreseeable but contracting ebola would not be

· CASE: Commonwealth v. Atencio
· Facts: Dude convicted of involuntary manslaughter for playing Russian Roulette with a friend who got the loaded chamber and died. 
· Holding: Encouragement to participate in a dangerous activity is sufficient to create causation. Dude was the cause in fact since but for their encouragement and participation the victim would not have played and the intervening act (victim shooting himself) was considered to be reasonably foreseeable, therefore Dude’s liability was not cut off, making them the proximate cause. 
· CASE: People v. Kevorkian: 
· Facts: Creepy assisted suicide doctor helped people kill themselves by setting up suicide machines where the patients ultimately pressed the kill switch themselves.
· Holding: Doctor was found to be the cause-in-fact because but for his help and his suicide machines the patients would not have died.  Although he was not the direct and final cause since the patients are the ones who pressed the button, doctor was still found to be the proximate cause because it was reasonably foreseeable that the patients would use the machines and commit suicide (intervening act).

· CASE: Stephenson v. State

· Facts: KKK member kidnapped and assaulted girl who took poison and later died. 

· Holding: KKK guy was the but-for cause (“but-for” the kidnap and rape she wouldn’t have taken poison) AND proximate cause. Intervening event of girl taking poison was foreseeable because he kidnapped and violated her in a time where suicide was a pretty natural response to experiencing something like that.  
· Defendant is NOT proximate cause if:

· Defendant was but-for cause, but the intervening event was not reasonably foreseeable to them at the time of inflicting the injury/harm on the victim.
· If intervening event was not foreseeable, it is a superseding event and cuts off liability.
· CASE: In Re Joseph G

· Facts: Two friends had suicide pact to yeet themselves in a car off a cliff. One of the friends died and the guy driving the car was charged with murder under the theory that he was the one controlling the “instrumentality” of the suicide and was therefore the proximate cause of the other friend’s death. 
· Holding: Survivor of a suicide pact in good faith is guilty of aiding and abetting a suicide but not murder otherwise it would create too many anomalies depending on who the controlled instrumentality and who the survivor of the crash was. 
· HYPO: Drag Racing

· When two people drag race, and one person dies, is the surviving driver liable?
· No, because he was not the final and direct cause of death, and he was also not the proximate cause because the intervening act (car crash, failure etc.) was unforeseeable, thus superseding.  Although it was somewhat foreseeable that the crash would occur, there was skill involved with the drivers making it unforeseeable.  As opposed to the Russian roulette scenario where NO skill is involved and rather it is all up to chance making it likely that someone will die; here, there is a small chance that someone will die
· HYPO: Simultaneous Unforeseeable Gunshot
· Assuming two men are arguing at the top of a ledge on the roof of a building.  One man gets frustrated that he can’t convince the other of his argument, and thus throws the other person over the ledge.  As he is falling down the building to be inevitably killed, another man across the building, with a rifle, shoots the falling man in the head mid-air and instantaneously kills him before he hits the ground.  Who is criminally liable for what and why?
· The guy who threw the victim off the building is clearly a cause-in-fact.  However, the intervening act (victim being shot and killed mid-air) was not reasonably foreseeable, and hence it was a superseding act which cut off his liability.  Nevertheless, he is still guilty of attempted murder for throwing him off the building.  On the other hand, the shooter is guilty of the killing b/c he became the proximate cause since he was the direct and final cause of death.
	Analyzing Causation:

1) Was defendant the cause in fact? AKA “but for” their conduct the harm would not have occurred

2) If yes, was there an intervening act?

3) Was the intervening act foreseeable?




B) Types of crimes:

I. Homicide

Definition: The unlawful killing of another being. 

· Two levels: Murder and manslaughter. 

· Homicide = Mens rea (malice/crim. negligence) + actus reus that shortened victim’s life + proximate cause + death - defenses
· Murder

Definition: The unlawful killing of another person with malice
· Malice

· Definition: The mens rea required for homicide to constitute a murder (vs. just manslaughter)
· Malice entails one of these mental states:

· Intent to kill

· Definition: Defendant intended to cause victim’s death 

· Charge= Either 1st degree if premeditated, otherwise 2nd degree

· Intent to do serious bodily harm

· Definition: When one intends to inflict seriously bodily harm upon the victim, and although did not consciously desire to cause the victim’s death, victim died from the injury anyway.
·   (E.g. When you stab someone in the arm, and they bleed to death as a result of the stab wound.)
· Charge= 2nd degree murder
· However, if defendant caused minor injury but did not know victim had preexisting condition that made them more susceptible to dying from injury (e.g. hemophilia) then no malice. Charge= involuntary manslaughter. 
· Depraved/malignant heart (gross recklessness/negligence theory)
· Definition: Defendant engaged in a grossly reckless act that is subjectively understood by him to be likely to cause death or bodily injury but was just like how bout i do it anyway
· Prosecution must prove 1) gross recklessness + 2) subjective awareness

· Charge= 2nd degree murder

· CASE: Commonwealth v. Malone
· Facts: Dude suggested to a friend that they play Russian Poker (AKA Russian Roulette but instead you point the gun at the other guy).  Dude pointed gun at friend and that happened to be the chamber where the bullet was loaded so he ded. Dude charged with murder.
· Holding: Intentionally firing a loaded gun, knowing it has a 1/6 chance of going off at someone’s face with a wanton and reckless disregard for the consequences evinces a wicked/depraved heart (and therefore malice) and is a level of negligence that is so outrageous that it constitutes gross recklessness within the territory of murder. 
· Felony murder

· Rule: When a foreseeable death of another person in the is caused in the commission of an inherently felony

· When there’s a “dead guy on the floor” courts will find intent to commit the felony = malice required to make any foreseeable death occurring during the perpetration of that felony a murder.
· Defenses to the underlying felony can be defenses to the felony murder charge
· e.g. if for spec. intent crime like burglary can argue reasonable mistake of fact then that is a defense to the felony murder charge

· (i) Death must have been reasonably foreseeable 
· e.g. someone suffering a heart attack during a bank robbery, not getting struck by lightning

· (ii) Homicide must have been proximately caused by the felony

· Original felony ends once defendant has reached a zone of temporary safety and any deaths they may cause after cannot be a felony murder attributed to the original felony

· Majority Rule (including CA): Underlying felony must be inherently dangerous

· Dangerousness determined by "the elements of the felony in the abstract, not the particular facts of the case" 
· E.g. kidnapping is inherently dangerous, embezzlement is not 

· Inherently dangerous felonies: (BARRK)
· Burglary

· Arson

· Rape

· Robbery

· Kidnapping

· CASE: People v. Philip

· Facts: Philip was a chiropractor who claimed who could cure cancer so these parents sent their sick kid in for treatment and shocker, she died. 
· Holding: Underlying felony has to be inherently dangerous by its elements, and theft by false pretenses is not so can’t be felony murder. 
· Majority view: Ireland/ Merger Rule- Underlying felony must be something other than the killing itself

· Underlying felony cannot be assaultive-based crimes e.g. no manslaughter, no battery

· CASE: People v. Sarun Chun
· Facts: Sarun Chun of the Tiny Rascals gang shot into a car containing members of the rival Asian Boys gang.
· Holding: In California, the crime of shooting at an occupied vehicle is assaultive in nature and thus cannot serve as the underlying felony for purposes of the felony-murder rule.
· CASE: People v. Sears

· Facts: Dude broke into his ex-wife’s house and beat her to death with a crowbar. 
· Holding: The underlying felony underlying the burglary which was underlying the felony murder charge was assault and an integral part of the homicide so not felony murder. 
· Agency theory (Majority, Redline rule): Only felony murder if killing done by felon or felon’s agent
· If homicide is caused by third-party during the commission of the felony, might not be felony murder

· Defendant not liable for the death of a co-felon at the hands of a third party e.g. the cops

· CASE: Commonwealth v. Redline

· Facts: D + buddy were trying to rob people at a restaurant. As they tried to flee, got into a gunfight with cops. D convicted of murder in first degree for death of his co-felon from a gunshot inflicted by a police officer who was trying to stop the culprits from fleeing.
· Holding:  Under agency theory, co-felon cannot be charged for the conduct of another person (especially not the lawful conduct of another person as this was justifiable)

· Proximate cause theory (Minority, Washington rule): Defendant might be held liable for death of co-felon by hands of third party if the felon’s dangerous conduct caused the third-party’s deadly response. 
· Similarly, if person who died is an innocent bystander killed by a third party, defendant can be guilty of felony murder in some jurisdictions if defendant/co-felons escalated the situation e.g. taking hostages in a bank heist and the cops shoot an innocent person, or using meat shields
· CASE: People v. Washington 

· Facts: Dudes were robbing a store, shopkeeper shot one of the felons as they were escaping and courts were trying to pin the death of the co-felon on the surviving felon. 

· Holding: For defendant to be guilty of felony murder, killing has to be committed by defendant or accomplice acting in furtherance of the underlying crime. In contrast, if a defendant-felon opens gunfire first, and the intended victim returns fire and kills someone, the defendant’s act of firing first evidences a wanton disregard for human life that will result in malice aforethought being attributed to him.







· First degree

MALICE CRIME

· Rule: The unlawful malicious killing of another with premeditation and deliberation, or in the commission of an inherently dangerous felony
· Premeditation AND deliberation
· Premeditation- thought about killing in advance and planned it ahead of time
· Deliberation- cool-headed and in a rational state of mind (as opposed to heat of passion) when killing and was able to weigh the consequences.

· Euthanasia or “mercy killing” is not a defense nor mitigating factor to premeditated murder and malice aforethought does not require ill-will or improper feelings

· CASE: People v. Gilbert
· Facts: Old guy shot his wife who was suffering from Alzheimer’s and there was evidence that he’d been thinking about it for a while and planned it.
· Holding: Guilty of 1st degree murder because killing was premeditated and deliberated. Fact that he was putting her out of her misery wasn’t a mitigating factor. 
· OR Felony murder with underlying felony listed as inherently dangerous 
· Any killing that occurs during the perpetration or attempt to perpetrate an inherently dangerous felony (BARRK)
· Second degree

MALICE CRIME

· Rule: Basically all other murders

1) 1st degree murder mitigated down by:
· a) No premeditation or deliberation

· b) Provocation- 
· 1) Reasonable person would have been provoked into a “heat of passion” by conduct of the victim

· 2) Victim’s conduct personally provoked defendant

· 3) Reasonable person would not have yet “cooled off” at time that defendant killed victim.

· 4) Defendant had not cooled off

· If only 2/4 then mitigated down from Murder 1 to Murder 2 (If all 4 then mitigates all the way down to voluntary manslaughter)
· Caruso standard: Honest but unreasonable
· “Heat of passion” can mitigate Murder 1 down to Murder 2 (takes away premeditation/deliberation aspect)
· If defendant was honestly provoked, but a reasonable person would not have been
· If all 4 prongs met, then down to manslaughter
· CASE: People v. Caruso
· Facts: Kid died and Dad for some reason thought doctor had been negligent and the doctor apparently laughed at him, so he assaulted and killed doctor. 

· Holding: Not murder #1 because seemed like a spur of the moment attack in response to the doctor laughing (no premeditation or deliberation)

· c) Diminished capacity- Wolff standard

· Wolff standard: Mental defect short of insanity
· If defendant lacks the mature ability to be capable of the kind of reflection on their conduct that defines deliberation because of their mental state, but still possesses malice
· CASE: People v. Wolff

· Facts: Kid killed his Mom so that he had the house to himself so that he could kidnap and then assault girls in it. 

· Holding: Kid definitely premeditated this murder and although wasn’t straight up legally insane, still wasn’t fully normal, mature, mentally well person and although knew act was wrong seemed not to be capable of deliberation. Not Murder #1 but because still had malice could only plead down to Murder #2 instead of voluntary manslaughter.
2) 2nd degree intent to kill murder/ Intent to Commit Serious Bodily Harm murder

· A killing that was intended but not premeditated OR
· Intent to commit serious bodily harm that ended up with victim dying

3) Depraved/malignant heart (Gross recklessness/negligence) murder
· Standard: Wanton, willful and reckless disregard for consequences of their dangerous conduct. Intentionally creating a dangerous degree of risk and subjectively aware of the level of risk they’re creating, and they say #yolo so they are “acting with a malignant/depraved heart”
· Higher degree of risk to human life and safety than crim. negligence: the higher the percentage of the risk of harm that D exposes others to, the more likely that a jury will find D guilty of 2nd degree murder instead of manslaughter.
· CASE: Commonwealth v. Malone:
· Facts: Dude suggested to a friend that they play Russian Poker (AKA Russian Roulette but instead you point the gun at the other guy).  Dude pointed gun at friend and that happened to be the chamber where the bullet was loaded so he ded. Dude charged with murder.
· Holding: Intentionally firing a loaded gun, knowing it has a 1/6 chance of going off at someone’s face with a wanton and reckless disregard for the consequences evinces a wicked/depraved heart (and therefore malice) and is a level of negligence that is so outrageous that it constitutes gross recklessness within the territory of murder. 
· CASE: Gibson v. State:

· Facts: Dude got blackout drunk and was arrested and charged with burglary. As he was being transported to jail, he apparently lunged across the front seat and steered the car into oncoming traffic, resulting in its collision with another car and the subsequent death of a cop.
· Holding: Grabbing a steering wheel and ramming a car onto oncoming traffic, resulting in the death of vehicle occupants is murder #2 on depraved heart theory because of the extreme degree of risk to human safety. 
· CASE: Pears v. State:
· Facts: Pears was drunk driving (after being warned not to by a cop) and sped through 2 red lights and collided with another vehicle, killing two of its occupants and injuring another. 
· Holding: Convicted of Murder #2 because he was put on notice by the police, so he was subjectively aware of the danger and the risk and his intentional acts were drinking and getting behind the wheel and also driving through the traffic light showed wanton disregard for human life and safety. 
· CASE: People v. Register

· Facts: Drunk guy tried to shoot friend who he was arguing with but shot another dude instead. He then stepped forward and shot friend in the stomach from close range.  Another friend walked by and dude turned and fired his gun and killed her too. 
· Holding: Although voluntary intoxication is defense to mens rea part of murder #1, is not a defense to depraved-heart murder (for obvious policy reasons)
4) Felony murder where underlying felony isn’t part of BARRK
· Manslaughter (no malice)
· Voluntary manslaughter
GENERAL INTENT CRIME
· Rule: Intent to kill/ intent to inflict bodily harm Murder #2 mitigated down by either provocation or diminished capacity 
· Provocation: MUST have all 4 factors in order to mitigate from murder 1 or 2 down to vol. manslaughter
· 1) Reasonable person would have been provoked into a “heat of passion” by conduct of the victim

· 2) Victim’s conduct personally provoked defendant

· 3) Reasonable person would not have yet “cooled off” at time that defendant killed victim.

· 4) Defendant had not yet personally “cooled off” at time he killed victim 

· CASE: Holmes v. Dir. Of Public Persecutions
· Facts: Holmes was convicted of murdering his wife. He and his wife had an argument because he was suspicious that she was hoe-ing around (ironically, he was hoe-ing around.) His wife admitted that she had been unfaithful, but then called his ass out too. Holmes struck her with hammer, mortally wounding her. She didn't die immediately so he then strangled her until she stopped breathing.
· Holding: Although court holds that mere words don’t amount to provocation, Goldman says they’re wrong so like roll with that I guess. 
· CASE: People v. Berry
· Facts: Guy was convicted of 1st degree murder for killing his wife by choking her with a phone cord as a result of her running off to Israel and then coming back and taunting him about being in love with some other guy.

· Holding: Mere words CAN constitute reasonable provocation when a reasonable person would have been thrown into a heat of passion.  The provocation also does not have to have been immediate if heat of passion under which the offense was committed was the product of a continuous period of provocation resulting in intermittent outbreaks of rage leading to a final lethal act (she was kind of a bitch for a while).
· CASE: People v. Harris

· Facts: Guy rolled up to a night club and was accosted by the bouncer. Guy was asked to leave, said fuck you, got the shit beaten out of him and forcibly booted from the venue. Guy returned with a gun and shot the bouncer.  
· Holding: Based on injuries guy had sustained from beating from bouncer, reasonable person would not have cooled off and evidently neither had the guy. The more extreme the provocation, the longer is allowed for the cooling period b/c a reasonable person might be expected to be in throes of heat of passion for a longer amount of time.
· Diminished Capacity: (Not in all jdx i.e. not in CA) can be used to reduce murder to voluntary manslaughter

· Voluntary intoxication

· Mental disease or defect of the mind but less than insanity

· Involuntary manslaughter

GENERAL INTENT CRIME
· Unintentional killing without malice that is either the result of

· 1) Mitigation from 1st or 2nd degree felony murder or depraved/malignant heart murders 
· Homicides which could have been a Depraved Heart Murder but not sufficiently reckless to qualify as extremely gross recklessness required for murder

· 2) Criminal negligence
· When defendant lacks the subjective awareness element required for depraved/malignant heart murder, but negligence is still greater than tortious negligence.

· CASE: Commonwealth v. Welansky

· Facts: Literally deadliest club fire world history.  Fire was made worse because there were a bunch of flammable shit everywhere and the death toll was so high because the exit doors were jammed or locked.  
· Holding: Owner was definitely guilty of negligence. Involuntary manslaughter through wanton or reckless conduct only requires crim. negligence judged by reasonable person standard, not subjective awareness.  Also, the negligence was not sufficiently reckless for murder because he wasn’t subjectively aware of the risk (at the time there were no regulations for fire safety in clubs). Reasonable person would have known club was not safe because there was faulty wiring, flammable decorations, no doors, and way too many people. Even though Owner wasn’t in the club when fire broke out court looks back in time to find when he behaved with crim. negligent and reckless (to find actus reus and causation). 

· 3) Misdemeanor manslaughter
· Caused during the commission of an inherently dangerous misdemeanor
· Ex: shooting off a firearm and accidentally killing someone OR a DUI accident that accidentally kills someone OR eggshell-thin-skull victim OR brandishing a weapon that accidentally goes off

· Some jurisdictions also allow such prosecutions for deaths resulting from nonviolent felonies

	Gradations of Homicide 

	Level of Homicide
	Mens Rea Requirement

	1st Degree Murder
	MALICE:  Premeditated and deliberate intent-to-kill;

OR

Certain types of felony murder

	2nd Degree Murder
	MALICE:  Non-premeditated or deliberate intent-to-kill (Murder 1 mitigated down by provocation or diminished capacity)

OR

Intent-to-inflict-serious-bodily-harm;

OR

Certain types of felony murder;

OR

Recklessness-with-depraved indifference (malignant/depraved heart)

	Voluntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (intent-to-kill OR intent-to-inflict-serious-bodily-harm murders only) using provocation or diminished capacity

	Involuntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (felony OR depraved/malignant heart murders only);

OR

Criminal Negligence;

OR

Misdemeanor Manslaughter


II. Theft 
· Larceny

SPECIFIC INTENT CRIME
· Rule: The trespassory taking and carrying away of personal property believed to be of another with the intent to permanently deprive.
· Trespassory

· Without consent of rightful possessor 

· Consent obtained by fear or fraud not valid

· Possession obtained by misrepresentation of fact not valid
· Taking 

· Requires exercising of complete dominion and control by thief

· Carrying away

· Thief moves object (even an inch)

· Personal property believed to be of another

· Property belongs to rightful possessor (does not have to be owner of property)
· E.g. if a mechanic withholds your car because you haven’t paid up it might be a larceny for you to take it back without consent of mechanic

· CASE: People v. Robinson
· Facts: Dude’s friends stole a car and parked it somewhere sketchy for the purpose of taking its wheels and tires, but they had spaghetti noodle weak arms so asked dude to help. 
· Holding: The crime of the taking away of the vehicle had ceased prior to dude’s involvement, and he therefore could NOT be held liable for larceny since at that point he was taking the wheels and tired away from the possession of the thieves, who weren’t the rightful possessor.
· Intent to permanently deprive

· Intent to never return OR intent to return but engages in potentially damaging behaviour

· Can be inferred from conduct if taker had plans to return property but while in possession engages in behavior that raises strong possibility of serious damage to the object taken e.g. taking a car and driving recklessly or taking money from parents intending to gamble and then return it. 

· Intent must exist at time of taking (same time as trespass)
· Trespass continues until item is returned safely

· If property taken without consent (wrongful trespass), not larceny if taken with intent to handle carefully and return soon

· BUT will become larceny if wrongful taker later changes their mind and decides to keep property

· Majority common law view: If accidentally takes someone else’s property, and later realizes mistake, BUT decides to keep it anyway NOT larceny (no intent at time of taking). 
· This is tort of conversion

· CASE: U.S. v. Rogers
· Facts: Guy went to the bank to cash check and teller gave him more than he should have received, but he took it anyway.  

· Holding: If he knew it wasn’t his at time of taking guilty of larceny b/c at the time he took the money it was a wrongful trespass since he wasn’t the rightful possessor, and he didn’t bring it back. (if he didn’t know and was just like woops then under majority common law would not be larceny, just civil conversion)
· Defenses:
· All specific intent defenses
· Voluntary intoxication

· Goldman: If you drunkenly steal a traffic sign you can use voluntary intoxication to mitigate mens rea

· Mistake of fact

· Taking of item by someone who believes (even unreasonably) that an item belongs to them is not larceny. 

· Larceny by trick

· Obtaining possession (but not title) by use of misrepresentation of fact 

· Not the same as false pretense, which would be conveying title by means of a false pretense

· E.g. if victim gives property to dude with the belief that it will in turn be passed to a third party, then dude only has possession but not title transferred to them. 

· CASE: Graham v. U.S. 

· Facts: Immigrant’s attorney told him he’d “take care of” legal problem by paying off cops and asked immigrant to give him the money to pass along to the police but actually just kept if or himself
· Holding: Obtaining money from another upon the representation that he will perform service for the person but intending at the time to use money for himself is guilty of larceny. 

· Embezzlement

SPECIFIC INTENT CRIME
· Rule: The fraudulent conversion of the property of another by one who was in lawful possession at the time of misappropriation. 
· Embezzlement does not require “carrying away” but must have conversion with intent to permanently deprive. 

· Intent to eventually restore equivalent is not a defense

· Embezzlement v. larceny
· Embezzlement- must have had lawful possession at the time they improperly converted the property for their own purposes.  

· If employee is handed property from a 3rd party to give to employer, then employee has lawful possession, and misappropriating of the property is embezzlement.

· If employee obtains property from 3rd party and places it in cash register for brief period before taking it for themselves, employee still has possession so still embezzlement (but if places it in a safe or leaves it in register for too long then possession transfers to the employer so then larceny)
· Larceny- if employer hands property to employee, employer still retains possession, so employee’s misappropriation is larceny 
· CASE: Commonwealth v. Ryan
· Facts: Cashier, collected money from a customer, put it in the register briefly, but didn’t ring up the sale, and instead took the money himself.  
· Holding: Since cashier didn’t ring up the sale and only left it in the register for a brief time, he still had possession over the money, he was in rightful possession of it when he took it, so he was guilty of embezzlement, not larceny.
· CASE: People v. Talbot
· Facts: Dude openly used borrowed corporate funds to invest in the stock market, lost all the money, and didn’t pay the company back.  
· Holding: Dude was guilty of an embezzlement b/c he was trusted with the funds therefore the money was in his rightful possession when he misappropriated it. His intent to pay it back was irrelevant.  Also “everyone else is doing it” is not a defense.
· False pretenses

SPECIFIC INTENT CRIME
· Rule: Intentional misrepresentation of a past or present (not future) fact to induce the rightful possessor to transfer possession and title of his property (personal or real) to wrongdoer in reliance on his false statements. 
· Obtaining of title
· If title not conveyed (just possession) because property intended to pass to another party, then is larceny by trick
· By an intentional (or knowing) lie about past or existing fact

· False pretense must be misrepresentation about a present or past fact (in majority jurisdictions)

· Defendant’s unfulfilled promise to do with something in the future not false pretenses (e.g. making speculations about the stock market)

· Minority rule (CA): Doesn’t matter whether it was about the past, present, or future, you are still guilty of false pretenses if the jury finds without a reasonable doubt that defendant actually lied.

· If lie turns out to be true (even though D thought he was lying) not false pretenses.
· With intend to defraud (and actually defrauds) the rightful possessor.
· CASE: People v. Ashley
· Facts: Guy swindled some old ladies out of their life savings promising to build a theater with their money but never intended to actually go through and instead use money for himself. 
· Holding: Court adopted the CA rule in this case and held that guy was guilty of false pretenses b/c he lied about something that was supposed to take place in the future.  Guy obtained possession and title since he was given money, and b/c he was the person intended to receive the money (unlike lawyer in Graham case who was a middleman).
· Burglary

· Rule: Trespassory breaking and entering of a dwellinghouse in the nighttime with the intent to commit a crime
· Trespassory
· Without consent
· Breaking
· Entry must be accomplished by use of some physical force, threat or fraud
· Force can be as little as pushing open a door (just cannot be a door or window already open)
· Entering
· Any part of the body crossing the threshold into the house
· Dwelling House
· Has to be inhabited (not a chicken coop)
· At night
· Traditionally, between sundown and sunrise but basically in a situation where the burglar would be obscured
· Intent to commit a crime 
· Felonious intent must exist at time of breaking and entering (not breaking in for a legal reason and then being like ooh nice vase)
· Robbery
· Rule: Robbery= larceny + assault

· Requires all elements of a completed larceny (trespassory, carrying away, personal property of another, intent to permanently deprive) + taking must be from the person or from their immediate presence.
· Taking must be by means of physical harm or threat of imminent harm to human being
· If victim is not aware of the taking until after thief has possession of item, then just regular larceny (i.e. pickpocket ≠ robbery)

· Threat of imminent harm must be to a person (not animal or property) and relatively immediate (not threat of future harm)
· Extortion (Blackmail)
· Rule: Use of malicious threat in order to obtain property or affect the victim’s conduct

· Extortionist does not need to actually take anything from person or presence of the victim

· Threats can be of both future and imminent harm

· Threat of harm can be to person, animal or property etc. (doesn’t have be to a person)

· Threat of harm doesn’t have to be physical harm (e.g. harm to reputation)

· However, cannot use threat of criminal prosecution to obtain something different other than actual item or monetary equivalent. 
· CASE: State v. Burns

· Facts: Guy confronted dude and accused him accused him of embezzling $6,800, and stated that he would go to prison unless he confessed in writing to stealing $5,000 and repaid the loss.
· Holding: Victim cannot demand more than they are entitled to. Court remanded the case to determine whether dude had actually embezzled the money – if yes, guy is innocent, if no, guy is guilty.
· Demanding payment of even a legitimately owed debt by maliciously threatening to disseminate embarrassing or harmful information is extortion unless there is a direct nexus between debt and threat.

· CASE: State v. Pauling: 

· Facts: Fuckboy threatened to publish embarrassing photographs if his ex didn’t pay him the money that she owed him. 

· Holding: Fuckboy was guilty of extortion because there was no direct nexus between the embarrassing photos and the money the victim owed him (but a photographer who is legitimately owed money by a person for photographs taken may inform the photographed subject that if not properly paid, he will sell the photographs to a publication.)
· Receiving stolen property

· Rule: When someone receives property which they have known to have been stolen
· Must know that what you’re receiving is stolen 

· Not guilty of the crime of theft unless they played role in taking (Receiving stolen property and the actual stealing are mutually exclusive- can’t be convicted of both)
	THEFT

	 
	Activity
	Method
	Intent
	Title

	Larceny

 
	Taking & asportation of property from possession of another person

 
	Without consent 

 
	With intent to steal

 
	Title does not pass

 

	Larceny by trick
	Taking & asportation of property from possession of another person


	With consent obtained by fraud
	With intent to steal
	Title does not pass

	Embezzlement

 
	Conversion of property held pursuant to a trust agreement

 
	Use of property in a way inconsistent with terms of trust

 
	With intent to defraud

 
	Title does not pass

 

	False Pretenses

 
	Obtaining title to property

 
	By consent induced by fraudulent misrepresentation

 
	With intent to defraud

 
	Title passes

 


III. Inchoate Crimes
(Crimes committed prior to and in preparation for another offense)
Liable even if not having done a physical act (don’t have to be principal)
· Attempt:
ALL ATTEMPTS ARE SPECIFIC INTENT CRIMES (even if underlying is general intent or strict liability crime e.g. attempted
Merges with substantive crime
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· Rule: A specific intent to commit a crime and an overt act taken in order to commit the crime 

· Requires:

· 1) Specific intent to complete the targeted offense

· 2) An overt act taken in furtherance of the targeted offense

· “Substantial step” taken towards completion of targeted offense (Majority view, MPC rule)

· Looks back in time and determines what he has already done and what he was willing to do already.  
· OR perpetrator come within “dangerous proximity of success” (Minority, traditional approach, CA view)
· Looks forward in time to see what D has left to accomplish before targeted offense is successful
· Mere preparation not enough to constitute attempt

· Case: People v. Rizzo:

· Facts: Guys planned on robbing a guy so they hopped into a car with guns and were driving around looking for him but got arrested before they actually found him. Also turned out the guy they targeted was nowhere near where they were searching. 
· Holding: Not guilty of attempt (or anything really) because since they were nowhere near the target so they weren’t in dangerous proximity of jack shit. 
· All attempts (even if targeted offense is a general crime or strict liability) are specific intent crimes 

· Defenses:

· Voluntary abandonment: (Only in sub. step jurisdictions)

· Giving up cannot be because of 
· unanticipated difficulties
· resistance or circumstances that increase probability of detection or
· because defendant is just like “well guess I’ll try again later I guess” with different victim.
· Case: People v. Latreverse

· Facts: Dude was busted by undercover cop for selling stolen cars.  four stolen cars from D who owns and operates a used-car dealership. Later, cop saw dude’s car outside his house as car was heading away.  The backup caught up with the car and police found a can of gasoline, a rag, matches, an aluminum baseball bat, wire coat hanger, and a note saying "hi, Sal, now it's my turn asshole." (attempted extortion)
· Holding: Dude should have been given the opportunity to claim abandonment as a defense by establishing a preponderance of the evidence that he in fact voluntarily and completely abandoned his efforts.
· INVOLUNTARY abandonment not a defense
· Case: People v. Staples

· Facts: While wife was out of town, this guy rented an office above a bank and was trying to drill through the floor. Landlord found the sketch equipment and turned him in.  Guy argues that he had already given up the gun at time of his arrest.
· Holding: Guy had taken substantial steps toward completion of the crime so more than preparation and was attempt. Abandonment also has to be voluntary, not because you’re about to get caught and here seemed like it was just because the landlord caught him and ratted him out.
· Legal impossibility

· If even if defendant had completed everything he physically planned to do, a crime would not have occurred (if what you’re doing isn’t actually a crime you can’t be guilty of an attempt to commit that crime)

· CASE: United States v. Berrigan:
· Facts: Priest and nun attempted to send letters plotting conspiracy to kidnap Henry Kissenger in and out of jail without knowledge of the warren. However, the prison officials did actual have knowledge of the letters. 
· Holding:  Key element of targeted crime missing here because warden knew about letters so legal impossibility. Priest and Nun are not guilty of the attempt because even if it was completed, it would not have been a crime since the warden knew of the letters.
· Factual impossibility is not a defense

· Definition: If defendant had done everything that he physically planned on doing and but failed because of a factual circumstance, a crime would have occurred

· E.g.  Someone tries to steal a wallet, but the wallet isn’t there when they put their hand in the pocket. Still an attempt.

· Solicitation:

SPECIFIC INTENT CRIME [Mens rea- intent for other person to commit crime]
Merges with substantive crime
· Rule: Asking someone to commit a crime (e.g. buying a prostitute or hiring an assassin) with the intent that they commit that crime
· Solicitation complete when person pops the question

· Does not need “meeting of the minds,” or even a response
· Communication itself with intent to rope other person into engaging in unlawful conduct is enough
· Basically attempted conspiracy

· If person solicited subjectively agrees to criminal proposal then becomes conspiracy (cannot be convicted of both)

· CASE: People v. Lubow:
· Facts: Defendant approached other guy with idea to buy diamonds and then declare bankruptcy to defraud investors and pocket the $$$. Other guy pulls a tekashi 69 and snitches to the cops. 
· Holding: Defendant intended for tekashi 69 guy to engage in felonious conduct and asked tekashi 69 to engage in crime.  Since tekashi 69 did not agree to criminal proposal it is just solicitation. 
· Conspiracy
SPECIFIC INTENT CRIME
· Common Law Rule: An agreement between 2 or more people to engage in unlawful activity. 
· Requires:
· Agreement 
· Can be express or implied
· Co-conspirators do not even really have even have direct communication or dealings with each other

· Between two or more persons

· Bilateral theory (Common law approach)

· Unilateral theory (MPC)= one person + a undercover cop

· Can’t be conspiracy if not enough people 
· Wharton’s Rule: If crime inherently requires min. 2 people to commit it, can’t be charged with conspiracy if it’s only the min.
· E.g. adultery or dueling

· Can’t conspire with a victim of the crime

· CASE: Gebradi v. U.S.
· Facts: Single guy and his lady friend crossed state-lines to bang and were charged with violating the Mann Act (felony to conspire with others to transport an unmarried woman from one state to another for the purpose of porking).
· Holding: No conspiracy because woman being transported cannot be guilty of violating the act, therefore cannot be guilty of conspiracy to violate the act. Therefore, the guy can’t be guilty of conspiracy because there weren’t two guilty parties to the agreement. 
· Intent to enter agreement (per conspirator) [Specific intent #1]
· Majority jdx. requires “meeting of the guilty minds” (not MPC)

· Can’t conspire with someone not legally competent

· Not conspiracy if an undercover cop falsely promises to participate in a criminal enterprise (can be solicitation but not conspiracy)
· Intent to pursue an unlawful objective (per conspirator) [Specific intent #2]
· Federal rule: Must establish that each co-conspirator had intent to achieve same criminal purpose

· Common law: Same criminal purpose

· Overt act committed in furtherance of the conspiracy [Actus reus]
· Majority: Requires an overt act in furtherance of conspiracy to have been committed 
· Some jurisdictions require virtually anything in done in furtherance of the conspiracy, including prep. 
· Minority view (Traditional common law view): crime was complete once agreement was made
· Duration of the conspiracy:
· Conspiracy begins when agreement is made, and an overt act is committed
· If abandoned before overt act is committed then considered ended
· Person must join conspiracy before it ends in order to be convicted of conspiracy
· Generally, conspiracy ends when central criminal purpose (substantive offense) of conspiracy has been attained, or participants have been arrested
· Majority: Act of concealment (e.g. later conspiracy to cover up initial conspiracy) is not a continuation of the conspiracy
· Minority/ old view: If object of conspiracy is to kidnap someone to receive ransom money and then launder the money to be spent, the conspiracy continues until the money is laundered.
· CASE: Krulewitch v. U.S.:
· Facts: Pimp and madam convinced another woman to go to a different state for to be a hooker. They were charged with conspiracy to violate Mann act based on a hearsay conversation that took place after they were arrested. 
· Holding: Evasion of justice can NOT be the last element that the conspirators are carrying out, because the evasion could theoretically go on forever, which would make the conspiracy go on forever. After the purpose or object of the conspiracy concludes, the conspiracy ceases. 
· [But see...] CASE: McDonald v. U.S.  
· Facts: Guy agrees to exchange unmarked money that was given as ransom for person that guy’s conspirators had kidnapped.

· Holding:  One can be guilty of conspiracy even after the target crime has already taken place if it is shown that the conspiracy involved more than just the crime but also subsequent events after. Here, the goal of the kidnapping was to get money and then divide it up after it is laundered so it cannot be traced, so the conspiracy still “lingered”
· Scope of the conspiracy:
· A defendant may be convicted of conspiracy even if the defendant does not know all the details or participants involved in the conspiracy.
· Liability for crimes committed by co-conspirators:

· Co-conspirators can be liable for any offenses committed that are reasonably foreseeable and committed in furtherance of the conspiracy up until a valid withdrawal.
· Pinkerton (Federal) Rule: 

· Conspiratorial liability basically same as accomplice liability- can be guilty of the substantive crime committed by co-conspirators even if not actually there as well as conspiracy 
· Co-conspirator is liable for any acts committed in furtherance of the conspiracy by other member
· Majority/ Modal Penal Code Rule:

· A conspirator can responsible for all the crimes that are reasonably foreseeable and committed in furtherance of the conspiracy up until a valid withdrawal if they actually provided material assistance to those who commit the substantive crime. 
· Co-conspirator Exception to the Hearsay Rule 

· All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.  

· This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.

· Number of conspiracies in multi-party situation:

· Can still be convicted of conspiracy even if co-conspirators don’t know of each other.

· Still liable when you should reasonably know that others are involved in the ongoing relationship
· Chain relationship- One conspiracy

· Series of agreements all part of single large scheme and all the parties to the sub-agreements have same criminal endgame as part of the scheme

· Everyone on the chain is considered to be part of one conspiracy and can be charged with all of the substantive crimes committed by the conspirators.
· CASE: U.S. v. Bruno

· Facts: Drug smuggling ring with smugglers, middlemen/distributors, and retailers. 
· Holding: This was single chain conspiracy because they all had the end game of smuggling/profiting off these drugs.
· Hub-and-spoke relationships- Multiple conspiracies

· One participant enters into a number of sub-agreements with different person.  

· If sub-agreements are reasonably independent of one another (each were an endgame in itself), then will be regarded as multiple conspiracies, and each “spoke” in the wheel is not in conspiracy with the other “spokes” and not liable for their actions.
· BUT, if there is a continuing and ongoing relationship rather than series of single individual transactions, then still a single large conspiracy 
· CASE: Kotteakos v. U.S. 

· Facts: Guy was at the “hub” of a conspiracy to obtain fraudulent loans under the National Housing Act. Gov. was prosecuting guy under the theory that he had arranged several loans for a bunch of different borrowers, each of whom alleged they were all but of single conspiracy.

· Holding: Court disagreed, held that each loan was an end in itself, so although similar in nature, they were all separate and distinct criminal enterprises and not part of one big scheme. 
· CASE: Blumenthal v. U.S.

· Facts: Whiskey distributors obtained whiskey from unknown company owner, and conspired with salesman to sell the booze to taverns at an inflated price in violation of some wartime restriction. 
· Holding: Although the salesmen were not aware of each other or the unknown source of whiskey, court held this was a single conspiracy because they knew and relied upon the fact that others would be involved in the distribution plan at various stages.
· Withdrawal/Abandonment
· Withdrawal is NOT a defense to the charge of conspiracy
· Rule: Withdrawal can cut off liability for subsequent crimes/the targeted substantive crime committed by other co-conspirators

· Conspirators must inform all of his co-conspirators of his withdrawal while there is still time for the other co-conspirators to abandon their criminal plans 

· Conspiracy does not merge into the targeted substantive crime

· Majority view: Person can be charged with both conspiracy and the targeted substantive crime
· MPC: Conspiracy merges with the underlying crime
· Defenses:
· Withdrawal as defense to limit subsequent liability 
· Withdrawal NOT a defense to conspiracy

· MPC: Voluntary withdrawal is a defense if defendant thwarts the success of the conspiracy
· Factual impossibility is NOT a defense
· Still guilty even if factually impossible to achieve the ultimate objective of the conspiracy e.g. two people who agree to rape a person they think is asleep, but turns out they’re dead can still be convicted of conspiracy to rape
· Reasonable/Unreasonable mistake of fact (specific intent)
IV.  Accomplice Liability

· Aiding and Abetting theory
· Rule: A person who knowingly and intentionally assists the principal perps of a crime in some significant way can be charged as guilty of the substantive crime as an accomplice.
· (Aiding and abetting isn’t an actual crime, person would be charged with “aiding and abetting a [insert crime here]” and punishment would be same as substantive offense. 

· Common Law Degrees of Participants:

1. Principals in the 1st Degree

2. Principals in the 2nd Degree

· Persons who aid, command, or encourage the principal and are present at the crime (i.e. a look-out guy, screaming “hit em’ again” while watching a fight) 

3. Aiders and Abettors Before the Fact 
· Persons who aid, abet, or encourage the principal prior to the crime, but are not present at the time the crime takes place (i.e. providing blueprints to the criminals prior to a burglary). 

^ ALL OF THESE GUYS GUILTY OF THE SUBSTANTIVE CRIME ^

4. Aiders and Abettor After the Fact  

· Persons who assist the principal after the crime (i.e. giving a hiding place).

· This one is actually a crime in itself

· Not guilty of the substantive crime, but given whatever punishment is for aiding and abetting after the fact in that jdx.
· Pinkerton Rule (Federal Rule, Not Common Law): 
· Being an accomplice makes you guilty of all the substantive crimes of your accomplices
· The only defense to the substantive crime is renunciation – to communicate to every member of the conspiracy that you are not going to participate in any way before the substantive crime has occurred.  However, D will still be guilty of the crime of conspiracy.
· CASE: Pinkerton v. U.S.:  

· Facts: D and his brother get involved in a conspiracy for fraud, but then his brother is arrested and sent to prison for an unrelated crime.  
· Holding: Because of his involvement in the conspiracy, other brother was guilty of unrelated crime as an accomplice even though duration of conspiracy had ended. 
· Person can be guilty of aiding and abetting even if not participating in the overt act.

· Liability can be inferred by 

· proximity to crime

· companionship and conduct with the principal perps

· knowledge of the crim being committed

· flight etc. 

· Rule: Accomplice liability can be knowingly and intentionally aiding the perpetration of a crime to achieve some common enterprise because they have a “stake in the outcome”

· E.g. Seller who is aware that their otherwise lawful goods and services are being used in the commission of a crime can be liable for the substantive crimes committed by the customers if crime is 

· a) a dangerous felony 

· b) if goods are controlled substances or items with no legitimate legal purpose, or  

· c) sellers have a “stake in the outcome.” 

· Examples of having “stake in the outcome:” overcharging, continuing nature of the relationship, the quantity of the sales involved, in addition to actual encouragement given to the perps. 

· CASE: People v. Lauria [NO LIABILITY, SELLER]
· Facts: Guy ran a phone answering service that was used by a shit ton of prostitutes, charged with a misdemeanor. 

· Holding: Not an accomplice because a) was only a misdemeanor b) nothing inherently illegal about a phone answering business and c) he was not shown to have a “stake in the outcome” because he did not charge the prostitutes extra to use the service and the prostitutes only made up a tiny portion of his business compared to the volume of legal clients.

· CASE: People v. Marshall [NO LIABILITY]
· Facts: Guy gave his drunk friend his keys and let him drive his car, knowing he was blitzed. Drunk friend crashed his car and killed another dude. Guy convicted of involuntary manslaughter under accomplice liability theory. 

· Holding: Guy not liable for involuntary manslaughter under accomplice theory for actions of drunk friend (still negligent though) because he was not soliciting the death of the other dude, didn’t act jointly with drunk friend and had no further common enterprise they were attempting to achieve. 

· Rule: Mere presence at scene of crime and not doing anything to stop it ≠ accomplice liability, UNLESS 

· 1) defendant knew that their presence was encouraging perps to continue the criminal behavior or 

· 2) helped intimidate the victim (e.g. the lookout). 

· CASE: State v. Parker [PRESENCE WAS PARTICIPATION]
· Facts: Parker and his friends assaulted and robbed a guy, but Parker claims he just sat back and watched. 

· Holding: Parker was present during the unlawful robbery and assault and did nothing to prevent these crimes, which would not necessarily = accomplice liability except Parker was clearly buddies with the perps, and his presence and inaction helped to the crimes possible, so guilty of aiding and abetting despite not participating in the overt act. 

· CASE: Bailey v. U.S. [WRONG PLACE, WRONG TIME]
· Facts: Guy was playing crabs with person who would then be the perp, and when the perp proceeded to rob someone, guy ran away. 

· Holding: Guy seemed to have no intention of aiding and abetting the perp, just a wrong place, wrong time kind of thing. 

· CASE: People v. Kessler [NO LIABILITY, NO MENS REA]
· Facts: Getaway driver to a burglary was slapped with two counts of attempted murder because while his co-felons were inside the tavern they were trying to rob they were surprised by the owner actually being in the building and tried to shoot and kill the owner while fleeing on foot.

· Holding: Proper holding is should not be liable because he did not have the intent for this to turn into a murder (no mens rea), and he was in the car when the shooting took place, so not close enough proximity. 

· Defenses:

· Abandonment

· Withdrawal

· Complete and voluntary repudiation

· Attempt to thwart crime

· Notify authorities

V. Other crimes:
· Kidnapping

· Rule: Unlawfully detaining another person by means of force or fear without their consent either with 1) some movement that is substantial in character or 2) slight movement with concealment
· Substantial movement: 
· More than slight/ trivial distance 

· Must be more than incidental to any underlying crime (E.g. kidnapping for purpose of robbery)

· Determined by whether the movement increased the risk of harm (physical or psychological) to the victim

· Concealment:

· Slight movement for the purpose of concealed confinement (E.g. moving a victim from a living room to a basement) is sufficient

· Rape

GENERAL INTENT CRIME

· Defenses:

· Reasonable mistake of fact
· Statutory Rape
STRICT LIABILITY CRIME (in most jdx)

· Consent not a defense

· Reasonable mistake of fact available as defense in states where it is a general intent crime
· Battery

GENERAL INTENT CRIME

· Battery is a completed assault

· Arson

· Rule: The malicious burning of the dwelling house of another

C) Defenses

	Defense
	Type
	General Intent
	Specific Intent
	Strict Liability
	Murder 1&2
	Involuntary Manslaughter

	Insanity
	Complete
	(
	(
	(
	(
	(

	Incompetence
	Suspension of trial/ Criminal commitment (to a loony bin)
	(
	(
	(
	(
	(

	Unconsciousness
	Complete
	(
	(
	(
	(
	(

	Involuntary intoxication
	Complete
	(
	(
	(
	(
	(

	Dim. Capacity: Voluntary intoxication
	Mitigation
	(
	(
	(
	( 

(not for gross recklessness, not all jdx.)
	(

	Dim. Capacity: Mental illness short of insanity
	Mitigation
	(
	(
(not all jdx.)
	(
	(
(not all jdx.)
	(

	Provocation
	Mitigation
	(
	(
	(
	(
	(

	Reasonable mistake of fact
	Complete
	(
	(
	(
	(
	(

	Unreasonable mistake of fact
	Mitigation
	(
	(
	(
	Mitigates 
	(

	Self-defense
	Complete
	(
	(
	(
	(
	(

	Imperfect self-defense
	Mitigation
	-
	-
	-
	Mitigates to manslaughter
	-

	Defense of others
	Complete
	(
	(
	(
	(
	(

	Defense of property
	Complete (only non-deadly except Castle Law)
	(
	(
	(
	(
	(

	Necessity
	Complete
	(
	(
	(
	(
	(

	Duress
	Complete
	(
	(
	(
	(
	(

	Consent
	Complete
	If an element
	If an element
	(
	(
	(

	Entrapment
	Complete
	(
	(
	(
	(
	(


I. Insanity 
Complete defense to all crimes (including strict liability). 
4 tests for insanity:

· M’ Naughten Test*
· Cognitive test of “right/wrong”

· Whether at the time of the crime, as a result of a mental defect, defendant 

· lacked the ability to know the wrongfulness of his actions 

· OR could not understand the nature and quality of his acts

· Irresistable Impulse

· Volitional test

· Defendant as a result of a mental defect, lacked capacity for self-control and free choice

· Durham/ NH Rule

· Causation test

· Defendant’s behavior was a product of mental illness

· Not really used anymore because too easy and vague to satisfy

· Modal Penal Code/ALI
· As result of mental disease or defect, defendant lacked the substantial capacity to either 

· a) lacked ability to know what he was doing was wrong OR

· b) unable to control himself
· Combo of M’Naughten cognitive aspect and Irresistible Impulse volitional aspect

· CASE: People v. Drew
· Facts: Dude was drinking and left money on the bar to pay for his drinks before going to the men's room. When he returned, the money was gone and he accused another customer at the bar. The officers arrived and when they attempted to question the other customer, Drew continued arguing. Dude broke away and struck cop in the face. 

· Holding: The trial court found him guilty based on not satisfying the M’Naghten test but the Supreme Court said they should have used the ALI test and should have looked at the “substantial” capacity to appreciate wrongfulness. Under ALI test, not guilty because he lacked the substantial capacity to appreciate wrongfulness of conduct. 
· Although insanity is a complete defense, not all states allow it to be raised
· CASE: People v. Montana

· Facts: Veteran who had disturbing experiences during his tour of duty set fire to a Laundromat because he lost 9 quarters in the machine and set fire to his wife’s former home. He then killed his supervisor. Psychiatric testimony indicates he felt he had to kill Lockwood before Lockwood killed him. 
i. Holding: The court held that it is not a constitutional right to plea insanity.

· Application: All crimes
· Result: If found not guilty by reason of insanity, committed to a mental hospital for the criminally insane
II.  Incompetence

· Incompetence

· Rule: Defendant is not competent to stand trial, be convicted or sentenced because they 

· A) Does not understand the nature of the proceedings against him AND

· B) Is unable to aid in his own defense

· E.g. cannot communicate with lawyer to prep defense
· Application: All crimes 
· Best-case result: Suspension of criminal proceedings and a criminal commitment (to a loony bin) until defendant regains competence

· Constitution may demand that hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future.
· Cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he can’t be held longer than the punishment provides for the crime). 
· If it’s no longer reasonable that person will become competent, then he can NOT be held any longer and must be released.
· CASE: People v. Lang

·  Facts: Lang was a deaf, illiterate mute who was arrested for murder. Court struggled because they did not want to release a double murder back out onto the streets, but at the same time he could not be held for a conviction that was unconstitutional. 
· Holding: As of 2005, still in the loony bin.
III. Unconsciousness

· Unconsciousness

COMPLETE DEFENSE
· Rule: Basically blacked out (does not need to be physically out for the count)
· Negates mens reus and volitional part of actus reus

· CASE: People v. Newton
· Facts: Dude was arrested and alleges that the police officer shot him in the stomach, and he doesn’t remember anything until he woke up in the hospital. Newton had apparently shot the cop a bunch of times, but claims the unconsciousness defense. 
· Holding: Dude was entitled to unconsciousness defense which would have negated both the actus reus (not volitional) and mens reus (can’t have intent if you’re not conscious).
· Application: Defense to everything
· Result: Complete defense
IV.  Involuntary intoxication

· Involuntary intoxication

COMPLETE DEFENSE
· Rule: Taking an intoxicating substance a) without knowledge of its effects (e.g. drink was spiked) b) under duress or c) under medical advice (e.g. medication with adverse reaction)
· Application: Defense to everything
· Result: Complete defense
V. Diminished Capacity

· Voluntary intoxication

MITIGATION
· Rule: Intoxicant was knowingly and voluntarily ingested by someone who reasonably understood it was an intoxicant.
· Application: Not available in all jurisdictions (e.g. not CA)
· Applies to 

· specific intent crimes

· Negates mens rea

· murder 

· Mitigates Murder 1 down to Murder 2 (negates premeditated/deliberated

· felony murder 
(if underlying felony is specific intent crime)

· Negates mens rea of specific intent crime
· DOES NOT apply to 

· general intent crimes

· recklessness

· negligence

· strict liability
· Result: Mitigation to lesser crime
· Mental illness short of insanity

MITIGATION
· Rule: Mental capacity of the accused was diminished to the point that they not have the intent required to commit the crime
· Application: Not available in all jurisdictions

· Applies to 
· specific intent crimes

· Negates mens rea

· murder 

· Mitigates Murder 1 down to Murder 2 (negates premeditated/deliberated

· Wolff standard: Mental defect short of insanity
· If defendant lacks the mature ability to be capable of the kind of reflection on their conduct that defines deliberation because of their mental state, but still possesses malice

· CASE: People v. Wolff

· Facts: Kid killed his Mom so that he had the house to himself so that he could kidnap and then assault girls in it. 

· Holding: Kid definitely premeditated this murder and although wasn’t straight up legally insane, still wasn’t fully normal, mature, mentally well person and although knew act was wrong seemed not to be capable of deliberation. Not Murder #1 but because still had malice could only plead down to Murder #2 instead of voluntary manslaughter.

· felony murder 
(if underlying felony is specific intent crime)

· Negates mens rea of specific intent crime
· Does not apply to

· general intent crimes

· recklessness

· negligence

· strict liability

· Result: Mitigation to lesser crime
VI. Provocation

· Provocation

MITIGATION
· Rule: MUST have these 4 factors in order to mitigate

· 1) Reasonable person would have been provoked into a “heat of passion” by conduct of the victim

· 2) Victim’s conduct personally provoked defendant

· 3) Reasonable person would not have yet “cooled off” at time that defendant killed victim.

· 4) Defendant had not yet personally “cooled off” at time he killed victim 

· CASE: Holmes v. Dir. Of Public Persecutions
· Facts: Holmes was convicted of murdering his wife. He and his wife had an argument because he was suspicious that she was hoe-ing around (ironically, he was hoe-ing around.) His wife admitted that she had been unfaithful, but then called his ass out too. Holmes struck her with hammer, mortally wounding her. She didn't die immediately so he then strangled her until she stopped breathing.
· Holding: Although court holds that mere words don’t amount to provocation, Goldman says they’re wrong so like roll with that I guess. 

· CASE: People v. Berry
· Facts: People v. Berry – Guy was convicted of 1st degree murder for killing his wife by choking her with a phone cord as a result of her running off to Israel and then coming back and taunting him about being in love with some other guy.

· Holding: Mere words CAN constitute reasonable provocation when a reasonable person would have been thrown into a heat of passion.  The provocation also does not have to have been immediate if heat of passion under which the offense was committed was the product of a continuous period of provocation resulting in intermittent outbreaks of rage leading to a final lethal act (she was kind of a bitch for a while).
· CASE: People v. Harris

· Facts: Guy rolled up to a night club and was accosted by the bouncer. Guy was asked to leave, said fuck you, got the shit beaten out of him and forcibly booted from the venue. Guy returned with a gun and shot the bouncer.  
· Holding: Based on injuries guy had sustained from beating from bouncer, reasonable person would not have cooled off and evidently neither had the guy. The more extreme the provocation, the longer is allowed for the cooling period b/c a reasonable person might be expected to be in throes of heat of passion for a longer amount of time.
· Application: Murder 
· Result: Mitigates murder 1 down to 2, or 2 down to voluntary manslaughter,
VII. Mistake of fact

COMPLETE DEFENSE
· Reasonable mistake of fact
· Rule: Person honestly & subjectively made a mistake and reasonable person in person's circumstance would have also made the same mistake 
· Application: 
· Applies to:

· General intent crimes

· Specific intent crimes
· Homicide

· Does not apply to:

· Strict liability crimes

· Result: Complete defense
· Unreasonable mistake of fact
MITIGATION
· Rule: Person honestly & subjectively made a mistake but a reasonable person in the same circumstance would NOT made the same mistake 
· Application:

· Applies to:

· Specific intent crimes

· Malice crimes

· Mitigates from murder 1 to 2, or 2 to manslaughter

· Does not apply to:

· General intent crimes
· Strict liability crimes

· Result: Mitigation
VIII.  Self-defense 
· Self-defense

COMPLETE DEFENSE

· Non-deadly Force Rules: 

· Majority view: Victim may use non-deadly force as is reasonably necessary against an aggressor if he subjectively believes he needs to defend himself from the aggressor’s imminent use of unlawful force and it was reasonable to do so.

· Subjective + Objective standard
· No duty to retreat
· Complete defense, even if mistaken

· CASE: State v. Simon

· Facts: White guy was afraid of “Orientals” believing them to all be super martial artists, so he shot his Asian neighbor.

· Holding: Obviously not a objectively reasonable belief. 

· MPC/ Minority view: Victim may use non-deadly force against an aggressor if he subjectively believed that he was under imminent attack, then you are justified to use self-defense.  
· Subjective standard

Complete defense, even if mistaken.

· Deadly Force Rule:
· A person may use deadly force if they 

· i) Were not the initial aggressor
· ii) Confronted with unlawful force
· iii) Facing threat of imminent death or great bodily harm and their response is reasonably needed to fend off the attacker
· Danger of harm has to be present (cannot just be threatened for a future time or if the attacker has no present ability to carry out the threat)
· CASE: Jahnke v. Wyoming [NOT SELF DEFENSE]
· Facts: Kid waited in garage to ambush and kill Dad because Dad was super abusive to him, sister and Mom. Kid raised self-defense.
· Holding: Use of deadly force for self-defense must be in response to a immediate threat of harm. (If this case was in CA, this could have been an imperfect defense and been mitigated down to manslaughter)
· Majority view:
· “Stand your ground”- No duty to retreat before using deadly force
· If the initial aggressor, then DUTY TO RETREAT
· MPC/Minority view (CA): 
· Prior to resorting to deadly force, victim has to “retreat” if safe to do so UNLESS
· In their own home
· Victim of violent felony like rape or robbery
· Police officer
· CASE: State v. Abbott:
· Facts: Guy got into argument with neighbours’ kid in communal driveway. Neighbours came out wielding weapons. Neighbours and their kid were all hit by their own hatchet somehow. 
· Holding: Guy not guilty of anything because it didn’t really seem safe to do so, and he also didn’t really seem to have intentionally hit any of them, more just they got hit in the struggle over the weapon. 
· Initial aggressor right to self-defense
· Initial aggressor has duty to retreat before using deadly force if safe to do so (even if on own property)
· Cannot claim right to self-defense even for non-deadly force UNLESS:
· Initial aggressor withdrew and then victim attacked OR
· Initial aggressor used non-deadly force and the victim responded with deadly force 
· CASE: Rowe v. U.S.
· Facts: White guy said racist shit to a Native American man, who responded by kicking him slightly in the shin and stepping back. White guy lost his shit and started attacked the Native American guy with a knife pretty badly, until Native American man shot and killed him. 
· Holding: Native American man was “initial aggressor” but he regained his right to assert self-defense by stepping back and he used non-deadly force and was defending against deadly force. 
· Resisting arrest Rule:

· Common Law:

· Can resist UNLAWFUL arrest with rules similar to self-defense of non-deadly force
· Complete defense
· CA rule: 
· Can resist UNLAWFUL arrest as long as no use of physical force
· However, if use physical force then guilty regardless of whether lawful or unlawful BUT if it’s an unlawful arrest it’s just a misdemeanor (like an assault on a normal person) vs. a felony (the charge for an assault on a cop)
· But can always defend against excessive force
· CASE: People v. Curtis:

· Facts: Guy was arrested on suspicion of burglary.  Police officer arrests him because he had a vague recollection of what he looked like.  Guy resisted the arrest b/c he was innocent.
· Holding: Arrest was unlawful with no probable cause AND cop used excessive force, so guy was within his rights of self-defense to defend himself. 
· Use of force to effectuate arrest rules:
· By police officer
· Non-deadly force always okay if reasonable
· Garner Rule: 
· Cops ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believe that they have probable cause AND the felon is physically dangerous to human beings and society (i.e. armed robbery, rape, assault with deadly weapons, murder, kidnapping). Cop does not have to be right though. 
· However, if there is no other way to prevent the felon from getting away, and it was reasonable, then the cop can use deadly force.
· By citizen acting under direction of police officer
· Citizen asked to assist by cop has same authority as cop
· By private citizen
· Garner Rule:

· Private citizens are still allowed to use deadly force against non-dangerous felons, so long as they are right.
· Couch Rule (Modern rule, topples Garner):
· A private citizen can only use deadly force when the citizen has reasonable belief felon was dangerous. (Gives citizens same rights as cops based on the garner rule (reduction in rights to match what cops had)). 
· CASE: People v. Couch:
· Facts: Guy shot and killed a fleeing felon who he saw was trying to steal his car radio.
· Holding: Private citizen was not allowed to use deadly force against a criminal not considered a dangerous felon. 
· Imperfect Self-Defense

· Rule: In some jurisdictions (CA), if defendant’s belief in need for self-defense was unreasonable so does not constitute a complete self-defense claim, can still have an imperfect self-defense

· Result: Mitigates the malice part of murder down to voluntary manslaughter
· Defense of others

· Reasonable Test Rule (Majority): 
· Does not require a pre-existing relationship with the person being aided

· Can step in to defend other person if you acted reasonably and honestly

· Reasonable mistake of fact permitted
· Alter-Ego Rule (Minority):

· When you come to the aid of someone else, you have no legal rights more than the person whose aid you have come.
· Only if person whose is being aided had right of self-defense, do you have a right to defend them. 
· You have to be right
· Defense of property

· Rule (Majority):
· Only non-deadly force allowed to defend property in one’s possession
· Need to use force must reasonably appear imminent 
· Deadly force may NOT be used to defend property unless it is used in conjunction with another defense (i.e. self-defense, defense of others).
· CASE: People v. Cellabos [BOOBY TRAP CASE]
· Facts: Guy set up booby traps in his house. 
· Holding: Can’t set up deadly mechanical devices (i.e. spring guns) to defend your property. (Policy is automatic traps can’t discriminate between whether there’s an actual imminent fear of harm or just a raccoon or baby. 
· CASTLE LAW: Use of both non-deadly AND deadly force is permitted within the home against intruder if person reasonably believes that the use of force is necessary to prevent a personal attack (i.e. Home Alone situation)
IX. Necessity
· Rule: Otherwise criminal conduct is justifiable if, as result of outside circumstances, defendant reasonably believes their conduct was necessary to avoid harm to self or prevent harm to society
· Conditions:
· Harm prevented must be less than caused by their criminal conduct
· No legal alternative to the act
· CASE: People v. Carradine

· Facts: Charged with contempt for refusal to comply with subpoena to testify against mobsters for fear of her life. 

· Holding: Necessity defense available because she was in reasonable fear of her life, plus constitutional right to freedom of speech includes a constitutional right not to speak, can't force someone to speak under threat of punishment
· In CA: for prison escape situations: Lovercamp Rule:
·  Must have threat of death in the immediate future (not necessarily imminent)
· No time for a complaint to authorities, or complaints already made were futile
· No time or opportunity to resort to courts
· No one harmed in commission of the escape 
· Defendant immediately reports to the proper authorities when he has attained a “position of safety” from imminent threat, or if apprehended before the opportunity arose, he had the intent do so.
· CASE: State v. Reese:

· Facts: Guy broke out of jail because he was about to be shivved in the join. Had complained before but no one did anything. He was found hiding in a shed. 
· Holding: Necessity not a defense in this case because he didn’t turn himself in (it’s a dumb rule)
· Available to all crimes except homicide
X. Duress
· Rule: Otherwise criminal conduct is justifiable if, defendant is under unlawful pressure of an imminent threat by another person, and reasonably believes their conduct was necessary to avoid harm to self or prevent harm to society
· Available to all crimes except homicide

XI. Consent

· Rule: A complete defense if the injured victim consented to the harm caused by defendant, but only when:

· 1) the consent was voluntarily and freely given (without duress)

· 2) Not a defense to infliction of either great bodily injury or homicide

· Goldman says this is basically never a defense, unless consent is an element of a crime (e.g. trespassory aspect of larceny)
· CASE: People v. Samuels:
· Facts: Dude made a bdsm film and was charged with aggravated assault. 
· Holding: Consent is NOT a defense to an aggravated assault (i.e. assault to commit serious bodily injury / assault with a deadly weapon).
XII.  Entrapment

· Rule: When the government induces someone to commit a crime
· Predisposition (Majority view):

· Criminal design must have originated with law enforcement AND
· Defendant was not predisposed to commit the crime
· CASE: U.S. v. Russell
· Facts: Walter White was found guilty of manufacturing and selling speed after undercover agents provided necessary ingredients to making the drug.  
· Holding: Walt was predisposed to committing the crime and the government only supplied him the means so no entrapment defense available. 
· Objective standard (Minority)

· Criminal design must have originated with law enforcement AND
· A reasonable innocent person would have been induced to commit the crime by the officer’s actions (no predisposition)

· CASE: People v. Barraza

· Facts: Undercover Cop was really harassing this guy to get heroin from him and eventually he was like ugh fine and they busted him

· Holding: Minority jurisdiction, so ruled that the cop’s actions would have induced any innocent person to commit the crime.
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