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I. WHAT LAW APPLIES?
Common Law/Rst or UCC?

Sale of Goods (movable, tangible) ( UCC Article 2 applies

1. UCC Rules control & UCC gaps are filled with CL/Rst

a. Ex: UCC rules don’t define “offer,” so refer to CL/Rst to see if offer was made

i. Focuses less on definition of offer and more on acceptance

2. Goods = all things which are movable
a. Includes: manufactured goods, livestock (born and unborn), growing crops

b. Does NOT include:

i. Money in which the price is to be paid

ii. Real property, leases

iii. Services (employment contracts)

iv. Various intangible rights

Mixed/Hybrid Transactions

1. Predominant Purpose test (majority)

a. Which is the more significant aspect of the transaction: goods or services?

b. Are the goods ancillary of the services provided?

c. Is the labor incidental of the sale of the good?

d. Ex: Festival Foods, Princess Cruises v. GE
2. Gravamen of the Complaint test (minority)

a. What part of the contract is plaintiff complaining about?

i. Goods ( use UCC rules

ii. Services ( use CL/Rst rules
II. IS THERE AN ENFORCEABLE CONTRACT? (Formation = Mutual Assent + Consideration)

Mutual Assent = Offer + Acceptance

(a) Objective Theory of Contract

1. Would a reasonable person in the position of the party who seeks to enforce the contract conclude that a contract has been formed?

2. Intention to be Legally Bound

a. Mutual assent is the manifestation of intent to be bound (can be verbal, written, through conduct) by both parties

3. Signing a contract is an objective manifestation of assent
4. Parties have a duty to read before signing

a. Exceptions: fraud, duress, mistake

5. Ray v. Eurice Bros

a. Meeting of the minds not required for mutual assent of contract

b. Very technical engineer with detail specifications vs. simple construction workers

c. Eurice bros objectively assented to contract by signing

6. Skrbina v. Fleming Co

a. Employee didn’t know he was signing a form that released wrongful termination claims, thought it was just for his severance pay…had a duty to read

7. Lucy v. Zehmer/Leonard v. Pepsico

a. Joke offers depend on how reasonable the offer is, did the parties know each other, would a reasonable person think this is enforceable

(b) Offer

1. What is an offer?

a. Manifestation of willingness to enter into a bargain (Rst §24)
b. An offer invites acceptance to conclude negotiations

c. The offeror is the master of the offer and can specify the way in which the offer must be accepted (Rst §60)

d. UCC does not explicitly define an offer, so CL/Rst definition applies

2. What is not an offer?

a. Preliminary negotiations vs. offer (Rst. §26)
i. Lonergan v. Scolnick (Joshua Tree Case)
1. Parties went back and forth but never officially agreed, even though plaintiff sent money. Defendant was just answering general questions with generic answers
2. Offers must be explicit, there must be mutual assent, “first come, first serve”
b. Advertisements
i. General rule: ads are not offers, they are invitations to make offers (prevents the risk of over-acceptance)

ii. Exceptions:

1. If language of the ad invites to take action without further commitment

2. Ad with quantity, “first come, first served”

3. Bait and switch

4. Sateriale v. RJR (camel cash)
a. No limited inventory, no potential for over-acceptance

b. Invitation for smokers to purchase cigarettes (to perform) and accumulate c-notes and offered reward

c. Ad was considered an offer because it invited performance of a specific act without further communication

d. Waived their right to revoke by announcing that they would be ending the rewards program in 6mo…should’ve just said revoked effective immediately
3. Termination of an offer

a. Rejection or counteroffer by offeree

i. Purported acceptance with varying terms = rejection and counter-offer

b. Lapse of time

i. Offer is terminated at the time specified in the offer, or if no time specified, at the end of a reasonable time

1. What is reasonable depends on each circumstance

c. Revocation by the offeror (depends on jurisdiction)
i. Common Law: if offer can be accepted only by performance, offeror is free to revoke until offeree completes performance (free-revocability rule)
ii. Exceptions:

1. Restatement rules
a. Unless offer unambiguously requires acceptance by performance, offeree can choose how to accept. Beginning performance is acceptance

b. If acceptance can ONLY be by performance, beginning performance makes offer irrevocable. But this is not acceptance, completing performance is acceptance
2. Cook v. Coldwell Banker (Substantial Performance)
a. Offer becomes irrevocable once offeree has made “substantial performance”
b. Real estate agent had to complete reach sales limit and stay with firm till end of year to receive bonus. Hit sales term (which counts as substantial performance; not acceptance), boss tried revoking offer and offering new terms (stay till next year). Acceptance occurred when agent stayed till end of the year (original term)

3. Sateriale v. RJR (camel cash)
c. Offeror can explicitly reserve an unrestricted right to revoke (unless they waive that right by saying we will terminate the program in __ months)
d. Death or incapacity of the offeror

e. Indirect communication of offeror’s revocation to offeree

i. Normile v. Miller

1. Real estate agent (credible party) told potential buyer that the house sold already “you snooze, you lose,” offer was effectively revoked before offeree could make an offer

2. Plaintiff thought he had an option contract. This wasn’t true because he made changes to the original contract (counter-offer) with the time guarantee, no consideration for the new contract with new time guarantee

f. Note: Before going to look for acceptance of a contract, look to see if there was anything that terminated the offer. If the offer was terminated, acceptance is not legally significant

4.
When an offer may be IRREVOCABLE
a.
Options (Common Law/Rst.) [§87(1)]
i. Requires separate consideration (in addition to original K)

ii. An offer is binding as an option K if:

1. In writing
2. Signed by the offeror
3. Recites purported consideration
4. Proposes exchange on fair terms w/in reasonable time 
OR
5. Made irrevocable by statute

iii. Nominal consideration sufficient
1. Less concerned with “sham” or nominal consideration
iv. CL: enforceable option requires consideration, recital creates consideration, if no recital paid it’s a sham
v. Rst §87(1): if signed by offeror and in writing, even if purported consideration is not tendered, option K is still enforceable so long as terms are fair
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Figure 1 - Options, Rst §87(1) and (2) vs. CL

b. UCC 2-205: Firm Offers

i. Merchant’s offer in writing that states it “will be held open/irrevocable/is a firm offer” is not revocable for lack of consideration for a reasonable time NO LONGER THAN 3 MONTHS (gives assurance that it will be held open)
1. Offer in writing
2. O’or must be a merchant
3. Separate section must be signed by O’or
4. If firm offer expressly states how long is good for, that’s how long it is. If not, it will be for a reasonable time, no longer than 3 months
5. If more than 3 months, option needs to be renewed
6. No consideration requirement 
ii. “Merchant” = party has knowledge re: goods bc. Sells them (manufacturer, retailer) or gains knowledge thru occupation (i.e. mechanic)
iii. If non-merchant makes the firm offer, could end up as an enforceable option contract under common law/restatement (gap filler rules of CL/restatement)

(c) Acceptance

1. What is an acceptance?

a. A manifestation of the offeree’s assent to the terms of the offer (Rst §50)

b. Acceptance must be unequivocal and unqualified to form a contract §57, 58

c. If offer can be accepted by either promise OR performance, BEGINNING performance is an acceptance and operates as a promise to complete performance §62

i. Both parties have a duty to perform

ii. If offeree quits after beginning performance, offeree is in breach

iii. Unless an offer UNAMBIGUOUSLY requires acceptance by performance ONLY, offeree can accept by promise or performance §32

d. If offer can be accepted ONLY by performance, only COMPLETE performance is an acceptance

i. Beginning to perform makes offer irrevocable but is not acceptance

ii. Neither party has a duty to perform until/unless offeree completes performance

iii. Offeree can abandon performance prior to completion
2. UCC General Rules for Acceptance (Contracts for Goods)
a. UCC 2-204 (Formation in General)
i. K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes existence of K

ii. Moment of K formation not essential to the formation of the K

iii. Can supply open terms where parties have an otherwise enforceable contract

1. Gap fillers

a. Price of goods

b. Mode of delivery

c. Time of delivery

d. Time and place for payment

2. NO Gap fillers (must have)

a. Subject matter of K (what’s being sold)

b. Quantity

b. UCC 2-206: Offer & Acceptance in K Formation

i. Unless otherwise unambiguously indicated by the language or circumstances:

1. An offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

a. The notice can be text, phone call, letter, unless otherwise noted
2. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either (seller can accept the buyer’s offer by):
a. By prompt promise to ship (or)

b. by the prompt or current shipment of goods

ii. Assumes buyer is the offeror/seller is the offeree
iii. Under assumption that terms in offer/acceptance are the same

iv. 2-206(2): if offer accepted by performance, the offeree HAS TO NOTIFY offeror of acceptance

1. Where the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is NOT NOTIFIED of acceptance w/in a reasonable time may treat the offer as having LAPSED before acceptance
**Compared to gen. rule where beg. perf. is acceptance. Here, offeree MUST notify or else can terminate even if wanted to accept. 
3. Acceptance Varying Offers
a. CL “Mirror Image” Rule

i. Purported acceptance with a term that varies from the offer is a rejection of the original offer (not an acceptance), and considered a counter-offer

1. §61: loosens the rule a little. An acceptance that requests a change or additional terms doesn’t invalidate the offer UNLESS the acceptance depends on express assent to those varying terms
a. “Any way we can ship next week instead of 2 weeks from now? If not, no problem”

b. CL “Last Shot” Rule

i. Terms of the last form sent (C/O with varying terms) control if the party either:

1. Explicitly accepts the C/O or
2. Does not explicitly accept the C/O but accepts the C/O implicitly by performance (payment)
ii. Original party’s terms not followed
iii. Princess Cruises v. GE

1. GE’s T&C followed bc they were the last one to send a form and Princess accepted

c. UCC 2-207: drafters wanted to change Mirror Image/Last Shot rules
Permits a varying acceptance (acceptance with additional or different terms) to act as an acceptance and form K
Mismatch between offer and acceptance due to varying term
Additional Term: one form doesn’t have arbitration in boilerplate, other does
Different Term: both forms have differing clauses about arbitration/trial
i. 2-207(1):

1. Definite and Seasonable (timely) expression of acceptance (2-207(2))
2. UNLESS acceptance expressly conditional on varying terms (2-207(3))
a. Does not operate as an acceptance unless there is performance
ii. 2-207(2) Terms that “materially alter” K between merchants:
1. Surprise
a. Based on reasonable expectations in light of common practice and usage

i. Would a reasonable merchant have consented to the term?
ii. If the term is widely used, its inclusion should be no surprise

1. If merchants have dealt before and used the same forms where terms were previously included, no surprise

2. Hardship

a. Un-bargained for burden on the reasonable expectations for the other party

3. Examples that would “materially alter” K:

a. Clause negating standard warranties
b. Clause requiring 90% or 100% deliveries where usage of trade typically allows more leeway
c. Clause reserving the right to seller the power to cancel if buyer misses paying invoice on time

d. Clause requiring complaints be made in a time materially shorter than customary or reasonable

4. Examples that would NOT “materially alter” K:

a. Clause enlarging seller’s exemption due to supervening causes beyond his control
b. Clause fixing a reasonable time for complaints (within customary limits)

c. Clause requiring interest on overdue invoices
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(d) When offer/acceptance communications are effective:

1. Every communication aside from acceptance (offer, rejection, counter-offer) is effective upon receipt

2. Acceptance is effective upon dispatch (sent)

3. Exception: if acceptance is to an offer that is held open to an “option,” acceptance is effective upon receipt. Or offeror specifies in offer that receipt = acceptance

4. Mailbox Rule: if offeree sends offeror conflicting responses to offer

a. Sends rejection first, then acceptance

i. Whichever gets there first is effective, doesn’t matter which one

b. Sends acceptance first, then rejection

i. Acceptance is effective UNLESS

1. Rejection gets there first AND offeror detrimentally relies on the rejection

(e) Incomplete Bargaining

1. Common Law: parties have to agree on all material terms for a court to enforce the contract

2. Agreement to Agree: parties have agreed on some terms, but one or more terms are left open for future negotiation

a. Walker v. Keith (doctrine of indefiniteness)
i. Contract says at end of lease tenant has the choice to renew but leave price term open

ii. The rental term is too important to a lease and it was too vague in the original contract. Either needed to state a dollar amount of rent or specify a formula of how to figure out the amount at that point in time

iii. No enforceable contract, court doesn’t want to fill new terms
b. Modern Trend (Rst §204): the court may supply a term which is reasonable in the circumstances

c. UCC: if subject matter and quantity are specified, there is contract formation

i. Can gap fill any other term as long as objectively reasonable under the circumstances
ii. “Open price term” won’t prevent enforcement of a contract if parties intended to be bound

iii. If parties can’t agree on price, court can enforce “reasonable price”

iv. If one party has power to fix price, they must do so in good faith

3. Formal Contract Contemplated: parties have agreed on major terms of agreement, but have not completed process of executing formal written agreement

a. Quake v. AA

i. Issue was if a letter of intent served as an enforceable contract. Was ambiguous within LOI and could not be enforceable due to ambiguity
ii. 3 possible outcomes with LOIs

1. Contract: LOI is binding

2. No contract: LOI is not binding

3. Agreement to negotiate in good faith in an effort to reach a contract

a. Promise to bargain in good faith toward the complete formal agreement

(f) Electronic & Layered Contracting
1. Shrinkwrap Terms
a. Seller’s terms INSIDE PACKAGING, which is often shrink-wrapped in plastic
b. Buyer must have actual or constructive notice on how to reject seller’s terms
c. Buyer essentially making 2 contracting decisions

i. Buying the good in exchange for payment

ii. Seeing terms and deciding to assent (by keeping the item) or rejecting (by returning item)
d. DeFrontes v. Dell: didn’t make clear that buyer could reject terms by returning the computer
2. Clickwrap Terms
a. Seller’s terms are provided to buyer DURING buyer’s purchase
b. Buyer may be required to “agree” to terms by checking a box

c. Some sellers require scrolling through the terms before being allowed to check the box

3. Browsewrap Terms
a. Seller’s terms located on the website and can be found by BROWSING
b. Not required to check/initial a box

c. Need actual or constructive notice of T&C
i. Constructive: would a reasonable person know this, or be put on notice that they’re agreeing

d. If not prominently displayed to provide reasonable notice, then no agreement to be bound

e. Meyer v. Uber: link to T&C right under “register” box, assent to terms + arbitration clause 2nd paragraph in T&C, can’t say it was hidden
f. Long v. Provide Commerce: flower case, link to T&C too inconspicuous, which is NOT assent to terms
4. Conceptualizations of K Formation of Electronic Ks
a. MAJORITY VIEW: favors seller
i. Seller = offeror; Buyer = offeree
(typically buyer is the offeror in other K formation)
ii. Buyer accepts by keeping product after seeing seller’s terms
iii. UCC 2-207 doesn’t apply because just 1 form (seller’s offer) ( no battle of the forms
iv. K fully formed the moment buyer keeps product past the return period
v. ProCD and Hill
b. Minority approach: more traditional form of K formation
i. Buyer = offeror; Seller = offeree

ii. Seller accepts buyer’s offer by promising to ship/shipping/taking payment (2-206)
iii. K fully formed when seller accepts

iv. If Seller’s acceptance ≠ mirror image of buyer’s offer ( apply 2-207
v. If Buyer ≠ merchant, additional terms not part of K
vi. If both = merchants, go through 2-207(2)

vii. Step-Saver: licensing agreement attached to package not binding to buyer because they were deemed additional terms that seller tried to add
Consideration

(a) Restatement Test: Bargained for Exchange / Quid Pro Quo
1. To constitute consideration, a performance or return promise must be BARGAINED FOR

2. A performance or return promise if bargained for if it is:

a. SOUGHT by the promisor in EXCHANGE for his promise and GIVEN by the promisee in EXCHANGE for that promise

b. Bottom line is, there has to be EXCHANGE – this for that, something for something between the two parties

3. Pennsy Supply v. American Ash

a. American Ash didn’t want to pay to dispose of toxic waste

b. Pennsy went to go pick up the materials

c. Instead of American Ash paying to get it disposed, they got the equivalent of having to dispose by getting Pennsy to pick up

d. What Pennsy exchanged for the materials was transportation of the materials

e. Court says there was an exchange even though there was no bargaining

4. START ANALYSIS WITH BFE TEST

a. If there is consideration, no need to go to benefit-detriment

b. If no consideration, re-analyze to see if consideration can apply through benefit-detriment test
(b) Common Law Test: Benefit-Detriment Test
1. Consideration = benefit to the promisor OR detriment to the promisee

a. Detriment = LEGAL detriment (action or forbearance). Has nothing to do with being worse off. Just means the promisee does or promises to do something that the promisee was previously under no legal due to do. Or promisee promises to not do something that they have the legal right to do

b. Benefit = promisor obtains or is promised something to which the promisor had no prior legal right

2. Hamer v. Sidway

a. Uncle promised nephew $5k if nephew refrained from drinking or swearing

b. Nephew’s forbearance was enough to count as a detriment
(c) Distinguish Conditional Gift

1. There’s a difference between an enforceable promise supported by consideration and an unenforceable conditional gift, which takes the form of a promise but isn’t supported by consideration
2. Williston’s Tramp: conditional gift where promisor promises to buy a coat if Williston goes around the corner to pick it up. There is no exchange here, walking to pick up the coat is not consideration

(d) Distinguish unenforceable promise to make a gift

1. Daugherty v. Salt

a. Purely donative promises to make a gift in the future are not enforceable under contract law typically because of a lack of consideration

b. If promise is unenforceable due to lack of BFE, consider Promissory Estoppel as an alternative theory of recovery

(e) Recital of Consideration

1. Creates a rebuttable presumption of consideration

2. Does not conclusively establish consideration, facts are relevant

3. The recital was considered a “sham” and was not for “value received”, but for love
(f) Adequacy of Consideration

1. Generally, courts don’t inquire about adequacy of consideration

2. Rst: no equivalence in value required between things exchanged

Exceptions – No Consideration

· “Sham” or “nominal” consideration is no consideration (Dougherty v. Salt)

· False recital of consideration

· Grossly inadequate/shocking consideration

· Considers questionable bargaining conduct, status issues, coercion; not just looking at value of things exchanged

· Dohrmann v. Swaney: doctor convinces old lady to adopt him so he can get all her assets in exchange to change his sons’ last name to hers

· Rule: where the consideration is so grossly inadequate as to shock the conscience, a court may examine the adequacy of consideration
· Even though there was recital and an exchange
· Name change didn’t mean much (was just middle name, could have been changed)

· “Illusory” promise: promise in form that requires nothing of the promisor
· Hypo: “I’ll sell you my house if I feel like it” not committing to do anything

· A promise made in exchange for an illusory promise is not consideration

· A party who makes an illusory promise may still accept the counterparty’s offer by performance; 
· MDF v. Baker: promise to pay Baker 5 years salary upon triggering event if Baker still employee there
· Baker’s promise was illusory because Baker could quit at any time/at-will employee. BUT Baker can still enforce the agreement, Baker’s consideration was not promise of staying with the company, consideration was by performance by still being at the company as an employee at the time of the triggering event

· Fact that he was still working there during triggering event means there was mutual event and he was still performing

· Other ways consideration was met: there was a recital in the contract. And MDF was receiving benefit by Baker’s employment
· The implied Duty of Good Faith & Fair Dealing often converts an otherwise illusory promise into consideration
· Satisfaction Clauses

· If possible, stick to objective standards

· “I will pay you $1000 if you make a toolshed according to these specifications and if I’m satisfied with the construction”

· Can determine if toolshed is adequate based on following specifications, bound by Duty of GFFD

· Subjective standard (typically for aesthetic things)

· “Paint a portrait of me, I will pay $1000 if I like it”

· If you don’t actually like it, it’s not a breach to not pay

· Outputs Contracts (satisfies quantity term for K)
· When quantity term is left as just “I will buy all of seller’s output,” duty of GFFD prevents seller from saying “I haven’t made any this month”

· Requirements Contracts (satisfies quantity term for K)
· When quantity term is left as just “I will buy all my needs from this seller,” duty of GFFD prevents buyer from saying “I don’t need any this month”

· Exclusive Dealing Contracts

· For contracts between buyers/sellers who agree to do business for a certain thing exclusively with one party

· Duty of GFFD doesn’t allow breach when ex: buyer sees better deal elsewhere and says I don’t need any of this product this month to seller #11
· “Past performance/consideration” is not consideration (Plowman v. Indian Refining)

· A situation where a new promise is given to compensate promisee for promisee’s past performance…past performance can’t be the inducement for the present promise, no new exchange
· Services were already performed in the past before the promise was made. This would not be consideration (compared to a pension for example. Pensions are set up before employment begins. You agree to the terms of the contract THEN render services. That consideration has taken place and the pension is applicable)

· “Pre-existing duty” promise to do something that party is already obligated to do contractually is not consideration for a new promise

· Hypo 1: cab driver agrees to drive you to LAX for $50. Midway, cab driver says actually I want $100 or else I drop you off. You say ok I’ll pay $100, but at the end of the ride, only give $50. He sues for breach of contract, but he won’t win. Promise to drive you to LAX cannot be consideration for a new promise to pay the cab drive $100

· Hypo 2: midway through ride, you say actually I need to go to Long Beach instead (new promise). He says ok but you need to pay $100. Both parties are changing promise so there is no “pre-existing duty” rule applicable here

Defenses

(a) Statute of Frauds
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Figure 3 - Statute of Frauds
1. SOF is a defense that can be asserted by a defendant in a contract lawsuit
2. If SOF applies and is not satisfied, K is voidable
3. Types of K within SOF

a. Marriage
b. Year: 1 year rule, Ks that cannot be performed within 1 year of making the contract
c. Land: Ks for the sale of an interest in land
d. Executor: estate executors or administrators to perform decedent’s obligations
e. Goods: UCC, for K for sale of goods ≥ $500
f. Surety: cosigners, to be secondarily responsible for debt of another
4. “More than 1 year” Category:
a. 1 year starts as of the date of formation of K
b. Subject matter doesn’t matter

c. Depends on if something is LOGICALLY possible, not factually

i. If logically possible to complete performance within a year, K not within SOF (ex: finish construction of a building within a year…logically possible, just hire more employees)
ii. Lifetime employment K NOT within SOF, because employee can pass away during the year

iii. K with no stated duration = not within 1 year rule = not within SOF

iv. Ex: K to perform on TV for an hour on 12/25/2025. Cannot logically be performed in 1 year, in SOF (duration of performance irrelevant)
5. “Writing” that would satisfy SOF

a. CL
i. Writing
ii. Signed by the party to be charged (person against whom enforcement is sought)

iii. Identifies parties, subject matter, and consideration given by both parties
iv. Must describe both sides of the K

b. Rst & CL

i. Rst §131

· Writing
· Signed by party to be charged

· Reasonably identifies subject matter

· Is sufficient to indicate K has been made between parties
· States with reasonable certainty essential terms of K

ii. Rst §132: The memorandum may consist of several writings if one of the writings is signed [by the party to be charged] and the writings in the circumstances clearly indicate that they relate to the same transaction
· Crabtree v. Elizabeth Arden: SOF can be met by piecing together separate writing connected w. one another either expressly or by the internal evidence of subject-matter and occasion
iii. Rst §133: can be satisfied with informal writings (doesn’t have to be made out as a memorandum; can even be a diary)
· Doesn’t have to be made with the intention of evidencing the K

· Doesn’t have to be join product of both parties

· Doesn’t have to be made at the same time as the K
c. UCC §2-201

i. Writing

ii. Signed by the party to be charged

iii. Sufficient to indicate K for the sale has been made between the parties

iv. Contains the subject matter and quantity term of K

v. Buffaloe v. Hart: within SOF (sale of goods ≥ $500), writing exchanged BUT it was not signed by the party to be charged
d. “Signed”

i. Any mark or symbol placed by the party on the writings with the intention of authenticating (initials, letterhead, logo)
ii. If evidence is across multiple pieces of paper

· Most courts just require that the various parts of the writing all seem to refer to the same transaction and that one part of the writing is signed by the party to be charged

· Some courts require that the signed part of the writing refer specifically to the unsigned parts of the writing
6. Exceptions that take a K “OUTSIDE” of SOF
a. Rst/CL Exceptions
i. Part performance/reliance regarding K for transfer of an interest in land
· §129: in transfer for an interest in land, remedy may be specific performance if party has changed their position in reasonable reliance of the K (give them the land, not $ damages) + continuing assent of the party against whom enforcement is sought
· Beaver v. Brumlow: buyer cashed out 401k, seller put in application to place the property; seller got salty and decided he didn’t wanna sell after a while. Significant partial performance by both parties
· Unequivocally Referable Test: there must be part performance unequivocally referable to the agreement. Performance which alone without the aids of words is unintelligible—facts alone make no sense unless there was a contract in this case!
ii. Promissory Estoppel
· Rst §139: a promise where promisor should reasonably expect to induce promisee’s action or forbearance is enforceable (notwithstanding SOF) if injustice can be avoided only by enforcement. Significant factors to determine if injustice can be avoided only by enforcement of the promise:
· Availability/adequacy of other remedies

· Definite and substantial character of the action or forbearance in relation to the remedy sought
· The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

· the reasonableness of the action or forbearance;

· the extent to which the action or forbearance was foreseeable by the promisor
· Alaska Dem. Party v. Rice: Rice gave up job and moved to Alaska for a job that would last 2 years. Job never materialized (> 1 year, no writing, exception applies; breach of K)
b. UCC Exceptions to SOF

i. UCC § 2-201(2): Merchants confirmation exception.

· In a transaction between merchants where one merchant orally places an order and the other sends a written confirmation, which is signed and states the quantity, the SOF is satisfied for both (even though the ordering merchant hasn't signed and is the party to be charged) if the ordering merchant does not object to the confirmation within 10 days.
· § 2-201(2) requirements for a writing to be enforced against the party who did not sign it:
· Both parties are “merchants”;
· Within a reasonable time of the oral contract, one of the parties sends a written confirmation to the other,
· Which is “signed” by the sender and otherwise satisfies the statute as against the sender (§ 2-201(1));
· The recipient has reason to know its contents; and
· The recipient does not give written notice of objection to it within 10 days of receipt.
ii. UCC § 2-201(3)(a): Where the seller has begun to make specially manufactured goods for the buyer. (specifically for the buyer)
iii. UCC § 2-201(3)(b): Where the party charged admits “in his pleading, testimony or otherwise in court” that a contract was made.

iv. UCC § 2-201(3)(c): Payment for goods has been made and accepted, or goods have been delivered and accepted.
· Performance has occurred
· Can be partial payment (and shown that it is part of a larger contract)

· Buffaloe v. Hart: writing wasn’t satisfied, but fell under this exception. Partial payment was made and accepted
(b) Minority and Mental Incapacity (Status Defects)
1. Minority, aka “Infancy” incapacity
a. Infancy Doctrine: General Rules (CL/ Rst §14) – contracts of minors
i. Are voidable, and
ii. Subject to be disaffirmed by the minor either:
1. Before attaining majority, or
2. Within a reasonable period after attaining majority
Rst: If now former minor doesn’t within a reasonable time, minor basically affirming the K
disaffirm = decide that the minor won’t be a party to the enforceable agreement
b. Exceptions
i. Necessaries: purchase of goods to be considered necessary items (food, clothing, shelter); recovery for counterparty would be through restitution rather than contract enforcement
ii. Emancipation: no longer living with family/military/married
iii. Tortious conduct by minor: Vendor not knowing minor’s actual age isn’t a defense to the minor’s disaffirmance. But minor’s ability to disaffirm may be restricted if minor engages in tortious conduct, such as misrepresentation of age or willful destruction of goods
c. Setoff (depends on jurisdiction):
i. Traditional Approach: minor can disaffirm EVEN IF minor can’t return the goods, but if they have it, they must return the goods to the original party (no setoff requirement; not required to make restitution for any diminution in value)
ii. Modern Setoff Approach: minor can recover original payment minus a setoff
1. Rules: minor wasn’t overreached, no undue influence, K was fair and reasonable, and, minor has actually paid money and taken and used the article purchased (all must apply, otherwise, setoff rule does not apply)
2. Dodson v. Schraeder: 16yo bought a truck, it broke down and got hit by another car, value reduced to $500. Tried disaffirming the K for refund of purchase price. K was not void, but voidable by the minor before/after reaching majority.
a. When a minor rescinds a K, he may or may not be able to recover the full purchase price. When a minor has not been overreached, there is no undue influence, and the K is fair and reasonable, the minor may recover the purchase price less reasonable compensation to the vendor of the goods for the use of, depreciation, and willful or negligent damage to the goods by the minor

d. Validity of K to release a party for a tort
i. Pre-injury release: courts split on if a minor can disaffirm a pre-injury release signed by parents
ii. Post-injury settlement agreement: if court has reviewed the settlement agreement, typically the minor can’t later disaffirm (already been reviewed and legitimized by a court)
2. Mental Incapacity
a. Rules
i. CL Cognitive Test

ii. Rst §15(1): a K is voidable IF

(a) Cognitive Test: unable to understand in a reasonable manner the nature and 
consequences of the transaction, or

(b) Volitional Test: unable to act in a reasonable manner in relation to the 
transaction and the other party has reason to know of his condition
iii. Rst §15(2): if the other party is unaware of mental defects, power of avoidance terminates K has been partly/full performed or circumstances have changed
b. Sparrow v. Demonico: evidence was insufficient to show mental incapacity, needed medical evidence or expert testimony to show mental incapacity and its effect on decision-making
i. Party assessing mental incapacity has burden of proof

ii. Mental incapacity doesn’t have to be permanent

iii. Set-off is required for the incapacity defense (compared to traditional approach in minority)
(c) Bargaining Misconduct (Process Defects)
1. Duress
a. Duress by Physical Compulsion
i. Traditionally a “gun to the head”
ii. Rst §174: if a party enters into a K solely because she has been compelled to do so by the use of physical force, the K is void
iii. Ex: sign this or I will shoot you. Even if you sign, K is not legally enforceable and is void
b. Duress by Improper Threat (includes economic duress)

i. Rst Test: Prove terms through §176(1) or §176(2), then show improper threat §175
§175: party enters into K because of an improper threat that leaves victim no reasonable alternative but to assent to the proposed deal, the K is voidable by the victim
voidable = K is binding unless disaffirmed and may be expressly or implicitly ratified by the purported victim
ii. CL test for economic duress, 3 elements (Totem Marine v. Alyeska):
· Wrongful or improper threat bad faith bc Alyeska withheld payment of debt it acknowledged it owed to Totem
· Rst §176(1): a threat is improper if
· What is threatened is a crime or tort
· What is threatened is a criminal prosecution
· What is threatened is the bad faith use of the civil process, or

· The threat is a breach of duty of GFFD with regard to the modification of an existing K

· Examples:

· A threatens to poison B’s husband unless she agrees to sell to A. B can disaffirm K based on duress, bc threat of criminal act
· G, who signed a K to decorate H’s home, threatens not to finish unless H agrees to let G decorate an additional home. H can avoid K because of G’s breach of duty of GFFD regarding modification
· Rst §176(2): a threat is improper if the resulting exchange is on UNFAIR terms, and
· The threatened act would harm the recipient and not significantly benefit the threatening party

· Prior dealing between the parties significantly increases the effectiveness of the threat, or
· The threatened action is a use of power for illegitimate ends

· Examples:

· Sell me your car for 5% of its actual value, otherwise I will publicize your affair—bargain is unfair, and threatened act would harm recipient and not significantly benefit the threatening party
· Threaten to skip consistent delivery unless paying extra—prior dealing

· Lack of reasonable alternatives Totem’s financial distress was CAUSED by Alyeska
· Lack of alternative sources of goods, services, or funds
· Majority Rule: financial distress does not establish lack of reasonable alternatives (unless defendant caused the plaintiff’s financial distress)
· Minority Rule: defendant taking advantage of plaintiff’s financial distress is enough to establish lack of reasonable alternatives
· Actual inducement of the K by the threat Totem settled involuntarily bc it was facing bankruptcy and needed cash
· Improper threat must substantially contribute to the manifestation of assent, subjective standard. Considering all attendant circumstances, such as age, background, and relationship of the parties
2. Undue Influence (Rst §177)
a. Unfair persuasion of a party
i. Who is under the domination of the person exercising the persuasion, or

· Ex: because victim is weak or old

ii. Who by virtue of the relation between them is justified in assuming that the person will behave in a manner consistent with his welfare
· Ex: parent/child, lawyer/client, physician/patient
b. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim

c. Common features of a K entered into by unfair persuasion:
i. An unfair exchange

ii. Unusual circumstances (time and/or place)

iii. Unavailability of independent advice given to the victim
iv. Lack of time for reflection by victim

v. High degree of susceptibility to persuasion exhibited by the victim

d. Odorizzi v. Bloomfield School District: teacher was arrested for being gay & principle and superintendent came to his house and made him sign resignation, when teacher had gone 40 hours without sleep and under severe mental and emotional strain
i. When excessive influence has been used on a weaker party to substitute their will and judgment in the place of his own, consent is rescinded because of undue influence

3. Misrepresentation

a. Rst §159: Misrepresentation is an assertion that is not in accord with the facts. A false assertion of fact made by one of the parties at the time of contracting
i. Must have motivated the victim to enter into the K, or to enter into it on the agreed terms
ii. Not entitled to relief if victim would have entered into the K on those terms had they known the truth or if victim was not justified in relying on the misrepresentation
b. Fraud in Factum (fraud in execution): K is void for misrepresentation (Rst §163, 166)
i. Park 100 Investors v. Kartes (rehearsal dinner case): Park 100 obtained the signatures for the Guarantee of Lease through fraudulent means. Kartes, although having a duty to read, made some due diligence by calling their attorney to confirm the K
c. Fraud in Inducement: K is voidable if that party’s manifestation of assent is induced by fraudulent or material misrepresentation, upon which the recipient is justified in relying (Rst §164)
i. Fraudulent Misrepresentation (Rst §162(1)), if the maker INTENDS his assertion to induce a party to manifest his assent and:
· Knows or believes that the assertion is not in accord with facts, or

· Does not have the confidence he states or implies in the truth of the assertion, or
· Knows that he does not have the basis he states or implies for the assertion
note: harder to prove than material because you have to show maker’s intent/mental state
ii. Material Misrepresentation is if (Rst §162(2))
· It would be likely to induce a reasonable person to manifest his assent (objective), or
· The maker knows that it would be likely to induce the recipient to do so (subjective)
d.
Types of Misrepresented Facts
i. Silence/Non-disclosure

1. Rst §161: non-disclosure of a fact = assertion that the fact does not exist where
a. Non-disclosing party knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation/fraudulent/material
b. Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party about a basic assumption on which that party is making a K and if non-disclosure of fact results to failure to act in good faith
c. Non-disclosing party knows disclosure would correct a mistake about a writing

d. Other party is entitled to know the fact bc of a relation of trust and confidence between them
e. Hill v. Jones: silence in the disclosures about previous termite damage, concealment by hiding holes with boxes, assertion of words/fact that ripple on floor was water damage (not termite damage). Although K had merger clause, statements were fraudulent so merger clause wouldn’t cover. Material misrepresentation that may allow recission of the K for home
ii. Words: writing/saying words as assertions of fact that are false
1. Typically, opinions are not facts/misrepresentations (ex: puffery)
a. Exceptions
i. If the person giving the opinion misrepresents his state of mind (lying about the opinion)
ii. If person giving opinion is in relationship of trust or confidence to the recipient, is an expert on matters covered by the opinion, or, renders the opinion to someone who is susceptible to misrepresentation (old age, etc.)
b. Syester v. Banta: trying to get release agreement rescinded on grounds of misrepresentation (dance instructors told her she had lots of talent [opinion] when they knew that was false) so that she can sue for tort damages (can get punitive damages that way)
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4.
Unconscionability
a.
Most courts require BOTH procedural and substantive unconscionability
i.
Sliding scale: if more of 1 is present, less is required of the other

ii.
Procedural: similar to things in undue influence, defect in bargaining process, surprise (didn’t even know the term was in the K) and oppression. The process
iii.
Substantive: substantive unfairness of the deal, overly harsh/one-sided. The result being grossly unfair to the weaker party (unfairness ~ hardship)
b.
Rst §208/UCC §2-302: if court finds as a matter of law that K was unconscionable, the court may:
i.
Refuse to enforce the K, or

ii.
Enforce the remainder of the K without the unconscionable term, or
iii.
Limit the application of any unconscionable term to avoid any unconscionable result
c.
Trying to prevent oppression/hardship and unfair surprise
i.
K is not unconscionable just because of a difference in bargaining power, but together with unreasonably favorable terms to the stronger party may show that there was deception involved or the weaker party had no other alternative
d.
Examples:

i.
Williams v. Walker-Thomas Furniture: K for sale of goods includes provision that allows repossession of ALL purchased products if missed payment on one of the products, even if previous ones paid in full.
ii.
Higgins (Extreme Makeover case): arbitration clause in the K was found unconscionable because procedurally, the arbitration clause was inconspicuous in the rest of the agreement, and substantively, was 1 way, not bilateral
e.
Consumer Protection Legislation

i.
Disclosure legislation to highlight complicated terms in Ks

ii.
Regulation of K terms: ban certain K provisions (some jdx banned payday loans)

iii.
Improve enforcement
(d)
Public Policy
1. Illegal K or K with an illegal term in unenforceable, even if the parties entered into the K voluntarily and there was no bargaining misconduct
a. Ex: K for murder for hire

2. In pari delicto rule: courts leave the parties where they are if they are equally at fault and usually refuse to grant remedy of restitution
3. Ks contrary to Public Policy: courts also have discretion to refuse to enforce K
a. Courts cautious about exercising and generally rely on a statute or precedent to establish the public policy
(e) Mistake
1. Mistake (Rst §151): a BELIEF that is not in accord with the facts
a. An erroneous assumption of fact that was erroneous at the time of K formation
b. What does NOT constitute a mistake
i. A misunderstanding about meaning (generally resolved by process of interpretation)
ii. Incorrect prediction of future events (just because a party ends up getting a bad deal doesn’t merit a mistake defense)
iii. Error in judgment

c. MUTUAL mistake: both parties are mistaken about a shared basic assumption upon which they base their bargain

i. Rst §152: (1) when mistake of both parties at time of K formation 
(2) as to a basic assumption on which the K was made 
(3) has a material effect on the agreed exchange of performances 
(4) makes the K voidable by adversely affected party unless he bears the risk of the mistake per Rst §154
Ex: 2 parties enter into a K for 1 party to build a home, both parties assent. But it turns out the land the home was supposed to be built on is wetland and can’t be built on. Mistake on part of both parties
ii. Rst §154: a party bears the risk of a mistake when
· The risk is allocated to him by agreement of the parties, or
· He is AWARE at the time the K is made, that he has only limited knowledge about the facts to which the mistake relates but treats his limited knowledge as sufficient, or
Ex: sell paintings for $60 without having appraisal. Painting turns out to be worth $1mil. No mutual mistake because the estate was aware there was art but failed to execute due diligence and get art appraised
· The risk is allocated to him by the court on the ground that it is reasonable in the circumstances

iii. Lenawee County v. Messerly: both parties assume property is suitable. Despite the mistake, the risk is allocated to the buyer because of merger clause
d.
UNILATERAL mistake: one party has made a mistake about a basic assumption upon which he bases his bargain

i. Rst §153: K is VOIDABLE by the adversely affected party when 
(1) a mistake of ONE party at time of K formation 
(2) as to a basic assumption on which he made the K 
(3) has a material effect on the agreed exchange of performances that is adverse to him 
(4) he does not bear the risk of the mistake (per Rst §154) and either 
(5) the effect of the mistake is such that enforcement of K would be unconscionable OR the other party had reason to know of the mistake or his fault cased the mistake
ii. BMW Financial Services: BMW made the unilateral mistake of not notifying the collection agency to not pursue collection. But the effect of the mistake was NOT unconscionable. Court did not allow BMW’s argument for mistake and would not rescind the release agreement by Deloach
e.
Remedies for mistake
i. Rescission: mistake serves as a defense, to render the K unenforceable
ii. Reformation: changing K terms, fixing any typos or errors in K
iii. Mistake can be asserted by either plaintiff and defendant either as an affirmative defense against K formation to render the whole thing unenforceable, or as a justification for nonperformance (defendant saying he made a mistake, so I shouldn’t be expected to perform)
Alternative Theories of Recovery
(g) Promissory Estoppel

1. Useful to enforce when:
a. No (or nominal) consideration is given for promise
b. Pre-acceptance reliance

c. Consider when a K may be unenforceable (in case breach of K argument doesn’t hold)
d. Started off in context of intra-family promises, extended to commercial setting

2. Rst § 90 
a. Requirements:

i. Promise: manifestation of intention to act or refrain from acting a certain way to justify to a promisee that a commitment has been made (can be implicit [conduct] or explicit [words])
ii. Promisee’s reliance on the promise was reasonably foreseeable by the promisor to induce action or forbearance 
1. Typically hardest requirement to fulfill
iii. Actual “detrimental” reliance on the promise
1. Does not require being worse off, change of position is enough

iv. Injustice can only be avoided by enforcement of the promise

b. Harvey v. Dow: promise within family
i. Implicit promise, based on conduct
ii. Absence of express promise is not fatal

iii. Manifestation of intent shown by his help in developing the land

c. Katz v. Danny Dare: commercial setting
i. Employee agreed to retire based on promise of receiving a pension
ii. “Detrimentally” relied on the promise, just because he was better off financially doesn’t matter, he had a change in position
1. Vastoler: just because he was promoted to supervisor doesn’t mean there was no detrimental reliance. Detriment doesn’t have to mean being worse off, just a change in position
2. Hayes: employee said he’s gonna retire, company said okay let’s give you a pension. No PE, no reliance on the promise, he was gonna retire regardless
d. Berryman v. Kmoch: 
i. real estate agent tries to enforce PE for the option K to hold deal open when no other consideration (recital wasn’t paid). 
ii. Spending time and effort to find potential buyers is not detrimental reliance, no PE
e. Pop’s Cones v. Resorts

i. Can enforce the promise even if the K was never formalized
ii. Resorts should’ve reasonably foreseen Pop’s reliance because it kept giving assurances that deal was almost done
iii. Pop’s sought reliance damages (out of pocket costs incurred by Pop’s in their reliance to Resorts, which includes lost profits from old location)
1. Expectation damages would have included $ they expected to have made if agreement went through. But harder to prove in PE cases
f. Remedies limited to:

i. Restitution

ii. Damages

iii. Specific relief measured by the extent of promisee’s reliance (rather than by terms of the promise)
3. Options [§87(1)]: see above
4. Options [§87(2)]: 

a. An offer which the offeror should reasonably expect the offeree to rely on before acceptance is binding as Option K if the offeree relies on it

b. Requirements:

i. Offeror made an offer (promise)

ii. Offeree’s pre-acceptance reliance on offer was reasonably foreseeable by offeror

iii. Offeree reasonably relied on offer (action/forbearance by offeree)

c. Used typically in construction GC/sub-contractor context; Approaches:

i. Drennan Approach (majority):
1. Apply PE to hold the sub to an implied promise NOT to revoke bid
2. Sub understands that GC reasonably relies on bid

3. GC must attempt to accept the bid w/in a reasonable time of finding out offered the project

4. Limitations:
a. Bid expressly states that it can be revoked at any time

b. GC should not engage in bid shopping/bid chopping…aka sketchy conduct trying to get a better deal from another sub

c. Sub made a bona fide mistake and GC knew or should have known (offer missing 2 zeros or something drastic like that)
ii. Baird Approach (minority):

1. PE doesn’t make a sub’s bid irrevocable
2. If GC wanted to bind the sub to the offer, it should have accepted

(h) Restitution
1. Unjust enrichment = cause of action
a. Has nothing to do with promises. Typically situations where there is no opportunity to bargain. Law infers that if parties were to bargain, they would reach an agreement
2. Restitution = remedy

a. Goal: return the property/benefit to the original owner OR compensate the original owner if keeping the benefit
3. Elements for Cause of Action for Unjust Enrichment

a. A must have conferred a benefit on B and intended to be compensated for it
b. B must know of and retain the benefit

c. Circumstances are such that it would be unfair for B to keep the benefit without paying for it

4. Who is entitled to restitution?

a. Protection of Another’s Life or Health (Rst 3d of Rest §20)
i. A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.
ii. Unjust enrichment under this section is measured by a reasonable charge for the services in question.
iii. Note: presume Professionals (ex: doctor) expect compensation and are entitled to recover reasonable fees (NOT upcharged fees they would typically charge)
iv. Credit Bureau v. Pelo: suicidal patient was liable for reasonable value of services rendered even though he was taken to the hospital against his will 

b. Protection of Another’s Property (Rst 3d of Rest §21)
i. A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, IF the circumstances justify the decision to intervene without request.

ii. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed. UE under this section is measured by the loss avoided or by a reasonable charge for the services provided

Ex 1: garage, at the direction of police, tows and stores a stolen car for 10 months while owner is located (and ins. Co. paid owner’s claim); garage can recover from the insurance co. the lesser of (1) the reasonable and customary charges for towing and storing the car of (2) the value of the car

Ex 2: neighbor’s house burning down, but has several horses & livestock. Neighbor 2 takes these animals and provides shelter for 10 days. Neighbor 2 entitled to restitution for protecting property and boarding the animals.  Owner would have likely wished for the animals to be saved.
c. Context of Contractors: to recover from project owner, sub must:

i. Exhaust all remedies against GC

ii. Show that the owner received the benefit without paying anyone, including GC
iii. Commerce Partnership v. Equity Contracting: sub sued project owner directly for restitution. Needed to sue GC first, bc it looked like project owner paid GC
5. Promissory Restitution (“Past Consideration” / “Moral Obligation”)
a. General rule: past consideration/moral obligation not “consideration” to make promise enforceable
i. A performs service for B, conferring benefit on B. After receiving benefit, B makes promise to pay A. Promise is NOT enforceable (no BFE)
ii. Mills v. Wyman: dad promising to repay someone for caring for his kid is not enforceable, no consideration for past performance/moral obligation
b. CL Exceptions: at some point in the past, there was a promise to pay that resulted from a BFE. For some reason, that debt became unenforceable. But a new promise to pay a part of the original debt is enforceable to the extent of the new promise (even though there isn’t a new BFE. It’s based on the old one)
c. Rst Exceptions:

i. §82: promise to pay a debt barred by the statute of limitations
ii. §83: an express promise to pay debts previously discharged by bankruptcy

iii. §85: agree to pay for something when reaching age of majority for something they made a promise for when they were a minor
d. “Material Benefit” Exception (Rst §86)
i. If A receives material benefit from B (and it is not a gift), A’s subsequent promise to compensate B for rendering such benefit is enforceable
ii. Must be the same promisor/promisee

iii. Webb v. McGowin: employee saved boss’s life and was injured in doing so. Boss promised to pay employee for the rest of employee’s life. Promise is binding bc boss materially benefited from the actions of employee
iv. Promise to pay additional sum for an existing obligation is not enforceable

6. Terminology:

a. Express K: formed by words (true K)
b. Implied-in-Fact: implies promise where the parties’ MA can be inferred from their conduct (true K)
i. A sitting on porch, B approaches with his lawnmower. From their past dealings, A knows B charges $25 to mow the lawn. B looks at A inquiringly, and A nods
c. Implied-in-Law / Quasi Contract / Unjust Enrichment (NOT true K)
i. A is injured in car accident. Doctor driving by stops and tries to save A, but A dies.
ii. A’s estate is responsible to give the doctor the value of the benefit received as a result for doctor’s efforts
iii. No promise to pay was ever made, impossible for parties to negotiate since A is unconscious. So this isn’t enforcing a contract, but getting compensation for unjust enrichment
7. Who cannot recover in restitution?
a. “Good Samaritan”

i. Confers benefit gratuitously, not expecting any compensation in return
b. Officious intermeddler

i. Foists benefit on unwilling recipient

1. Ex: someone who plays violin outside your window and demands money
III. IF THE AGREEMENT IS ENFORCEABLE, WHAT ARE THE TERMS OF THE K?
UCC § 2-207: Acceptance with varying terms
1. 2-207(2): additional terms
a. Additional terms are considered proposals to add to the K
b. If Merchants, additional terms automatically become part of K unless
i. Offeror’s offer expressly limited acceptance to its own terms

ii. Offeror objects in a reasonable time
iii. Additional terms materially alter K

1. Surprise
2. Hardship

2. 2-207: different terms
a. 2-207(2) approach
b. Knockout approach

c. Literalist approach: terms not part of K unless counter-party expressly assents

3. Written Confirmation (WC) to an Oral Agreement (OA)
a. Oral Offer + Oral Acceptance = Oral K
b. Assume 1 party’s WC follows formation of oral K:
i. WC is “DIFFERENT” than OA term
1. OA controls; WC is NOT part of the K
ii. WC ADDS term to OA:
1. If K between Merchants:
a. Apply 2-207(2) re: additional terms
2. If K NOT between Merchants:
a. Additional WC term is NOT part of K
c. BOTH parties exchange WC after formation of oral K:
i. WC term is “different” than a term in counterparty’s WC:
1. OA did not address this issue,
a. Knockout different terms, AND
b. Apply UCC gap fillers
Interpretation
(i) Theories in Interpreting a term in an Enforceable Agreement
1. Subjective Theory: Rst § 20
a. “Meeting of the Minds”
b. Mostly discredited
c. Peerless case: 2 ships named Peerless, buyer and seller were thinking of different ships when making the agreement, no breach of K because no meeting of the minds
2. Objective Theory: Holmes & Williston
a. Reasonable person standard to determine term meaning
b. If both parties intended something, but not what a reasonable person would think, can end up with a K that neither party intended
c. MAY result in a meaning neither party intended
3. Modified Objective Approach: Corbin – Modern Trend
a. In interpreting a contract, court should answer two questions:
i. Whose meaning controls interpretation of the K?
ii. What was that party’s meaning?
b. Absurd to give a contract meaning that neither of the parties intended
c. Rst follows Corbin:
i. If parties attach the ___ meaning to a K term…:
1. Rst § 201(1): 
a. SAME … that term prevails (even if that meaning is not reasonable)
2. Rst § 201(2): 
a. DIFFERENT … and 1 party knew or had reason to know that the other party attached a diff. meaning to the term, interpret using the meaning of the party who DID NOT KNOW or have reason to know
3. Rst § 201(3): 
a. DIFFERENT … NEITHER party knew or had reason to know that the other party attached a diff. meaning to the term, NEITHER party is bound by the other party’s meaning
b. Result may be a failure of MA, which renders K unenforceable
c. The result in the Peerless case (no K bc no MA) is the same, but for slightly different reasons
d. Distinguish with Joyner v. Adams: trial court ruled contra proferentem, or against the drafter of the K due to ambiguity. Typically only used when Ks have unequal bargaining power and as a last resort, try to figure out different meanings/interpretations instead
4. Rules in aid of interpretation (Rst §202)
a. Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.
b. A writing is interpreted as a whole & all writings that are part of same transaction are interpreted together.
c. Unless a different intention is manifested,
i. Where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;
ii. Technical terms and words of art are given their technical meaning when used in a transaction within their technical field.
d. Any course of performance accepted or acquiesced in without objection is given great weight in interpretation.
look at how parties have behaved previously if there is prior performance
ex: contract requires 5 parts of service. Have done 4 parts using interpretation one way, then use a new interpretation on the last part…doesn’t make sense, wouldn’t hold
e. Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as 
i. consistent with each other and 
ii. consistent with any relevant:
1. course of performance [COP]: sequence of conduct between parties to a specific transaction if K calls for repeated performance
2. course of dealing [COD]: sequence of conduct concerning previous transactions between parties
3. usage of trade [TU]: practice or method of dealing in a trade or in a certain location
a. agreement is interpreted in accordance with/supplemented by/qualified by a relevant usage if each party knew or had reason to know of the usage; neither party knows or has reason to know that the other party has an intention inconsistent with the usage
b. Existence and scope determined as questions of fact (not laws)
c. Has to be regular and has to be known
d. Party asserting TU has burden of proof
e. Nanakuli Paving: 4 corners judge wouldn’t allow admissibility of TU parol evidence. But here, parol evidence of TU helps interpret the K, what posted price means. Appeals court allows admission of TU info to help ascertain the intention of the parties. TU overrides the plain meaning in the K
f. Hurst: K term applied if meat was less than “50%” protein. Based on trade usage, court interpreted 50% to mean 49.53% to 49.96%
f. Weight usually given in order: Express terms ( COP ( COD ( TU 
i. TU sometimes trumps everything else
5. Preference Standards in K interpretation (Rst §203): dickered terms >
a. Specific terms & exact terms > general language
b. Separately negotiated or added terms > standardized terms/other terms not separately negotiated

6. Illustration of K Interpretation [Frigaliment v. BNS]
a. Factors considered by court to interpret (“what is a chicken?”)
i. Dictionary definition

ii. Parol evidence regarding negotiations
iii. Trade usage

1. Special rule if 1 party new to trade: professional has to show that the party who is new to the trade knew or should have known about the trade usage
iv. Dept. of Agriculture regulations
v. Commercial realities of the market

1. Is the K unprofitable for the seller? Or is the seller purposely selling at a loss to gain a customer
vi. Course of Performance: how were prior transactions between the parties
7. Doctrine of Reasonable Expectations & Contract of Adhesion [C&J Fertilizer]
a. Insurance company didn’t want to cover burglary because of narrowly defined term in K
b. Doctrine of Reasonable Expectations: objectively reasonable expectations of insured regarding the term of insurance Ks will be given effect even if the policy would have negated those expectations. Principle purpose of the agreement (mainly used for insurance contracts)
i. Insured would expect to be covered in this sort of situation
c. Contract of Adhesion: party with higher bargaining power offers a “take-it-or-leave-it” K, no negotiation, boilerplate by stronger party who drafted the K
8. Ambiguity of Terms & Extrinsic Evidence (depending on jurisdiction)
a. 4 Corners/Plain Meaning Approach: if K term is ambiguous on its face, admit extrinsic evidence to interpret the term. If no ambiguity, take plain meaning and no admission of extrinsic evidence (requires patent ambiguity)
b. Modern Approach: consider extrinsic evidence to determine if terms need to be interpreted

Parol Evidence Rule (PER)
1. Parol Evidence: extrinsic evidence of negotiations (written or oral) that preceded or occurred at the same time as the final writing, but were not incorporated into the final writing
a. When one party tries to admit evidence, need to ensure that PER doesn’t bar admissibility of that parol evidence
b. Depending on jurisdiction, judge will use 4 Corners or Modern Approach to determine if there is any ambiguity with a term which may require extrinsic evidence, which will go through PER test
i. 4 Corners/Thompson v. Libby: Court didn’t find any ambiguity in the K regarding quality of logs, barred admissibility of any parol evidence
ii. Modern Approach/Taylor v. State Farm: even though release form was not necessarily facially ambiguous, it could be reasonably susceptible to have a different interpretation by its proponent (Taylor), Taylor’s interpretations were admissible to determine meaning intended by the parties (Taylor had interpreted release to not include bad faith claims)
c. Otherwise, judge may rule that the writing is a complete expression of the K
d. Evidence from after the execution of the writing is not parol evidence
2. PER bars admissibility of parol evidence that contradicts a final writing OR adds to a final and complete writing
3. Terminology:
a. Final writing: agreement is final if it expresses at least 1 final term as the parties agreed (not a draft)
i. Partially integrated: writing that the parties intended to be the final expression of at least 1 of the terms it contains, but not a final expression of all terms
1. Also known as incompletely integrated, final but incomplete
ii. Totally integrated: writing that the parties intended to be the final expression of all terms of their agreement
1. Also known as completely integrated, final and complete
4. Exceptions to PER
a. PE offered to explain/interpret the writing
i. Have to point to words/terms in writing that would need interpretation

ii. Depends on jurisdiction if judge follows 4 corners/modern
b. Evidence that FOLLOWED the final written document: wouldn’t be considered PE

c. Evidence offered to establish a collateral agreement between the parties
i. Evidence beyond the scope of the agreement

ii. Something adjacent to the K but separately negotiated

1. Ex: I agree to buy your car for $7k, want the roof rack that’s on the car too so add $150 to the K price. If seller gives car without roof rack, sue for breach of K and try to get parol evidence admitted that there was a separate agreement for the roof rack that wasn’t added into the K
d. Evidence that is offered to establish that the agreement was subject to an ORAL condition precedent
i. “I will buy the house under the condition that I get a loan”

e. Evidence of mistake, fraud, duress, illegality, lack of consideration to establish K is invalid/unenforceable
f. Evidence regarding grounds for granting equitable remedies
5. Tests for determining whether a term is “contradictory” or “consistent”
a. Rst: a term is a consistent additional term if, under the circumstances, it is one that might be naturally omitted from the writing if the parties had really agreed to it
b. UCC: a PE term is a consistent additional term unless it would certainly have been included in the writing if the parties had agreed to it
i. Ex: roof rack, wouldn’t necessarily be included if you’re just downloading the sale of car K from online. Not THAT important to include in the K
6. Types of Fraud
a. Promissory fraud: a promise to do something without any intention of performing it
b. Fraud in the Factum (aka Fraud in the Execution): guilty party misrepresents the nature of the document the guilty party asks innocent party to sign
i. K is void from inception
c. Fraud in the Inducement: guilty party makes a fraudulent misrepresentation of fact, which induces the innocent party to enter into the K
i. I tell you my car for sale is a V8 when it’s actually V6
ii. K is voidable by the innocent party who reasonably relied on that fact
d. Riverisland Cold Storage: court did not bar admissibility of evidence of fraud even though it contradicted the writing
i. Orally agreed to exchange 2 year period of collection forbearance for 2 more parcels of land, K writing stated 3mo period of forbearance for 8 more parcels of land. Had defendants sign with spots tabbed on the writing
ii. Fraud in the execution and fraud in the inducement
1. Doesn’t apply to promissory fraud

7. How to Determine if Writing is Final and Complete
a. Issue of LAW not fact
i. Trier of fact (jury) will not hear the PE unless the judge first determines, as a matter of law, that the PE is admissible
ii. If no jury, judge may hear PE conditionally (assuming it passes 4 corners/modern approach), and only consider the PE to be admissible if judge decides it helps explain the writing
iii. If judge allows admission of PE, the party offering the PE has a chance to convince the tried of fact (jury/judge) of a prior agreement as to a term
1. If trier of fact doesn’t believe the PE, the parol term doesn’t become part of K
2. If trier of fact believes the PE, then those terms become part of K and any claim of breach is viewed in light of the final written K PLUS parol term(s)
b. Merger Clause
i. States that the writing is intended to be final and complete
Ex: “This K shall be conclusively considered as containing and expressing all of the T&C agreed upon by the parties hereto”
1. Under 4 Corners: merger clause = conclusive proof of complete integration of writing
2. Under Modern Approach: not conclusive proof of complete integration of writing
ii. Sherrod v. Morrison-Knudson
1. Subcontractor submitted a bid based on projections of land size from GC, found out land was much larger and was later told he’d get extra pay after execution of K
2. K had merger clause and NOM clause: no modifications based on prior or subsequent oral agreements
3. No PE admissible to show fraud due to merger + had a duty to look at land himself
8. PER Questions:
a. Is the evidence PE?
b. Is the writing final?
c. If writing is final, is PE offered to
i. Add to writing or
ii. Contradict the writing
d. If writing is final and PE is offered to add to agreement, is the writing
i. Partially integrated or
ii. Fully integrated
e. Do exceptions apply?
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Figure 4 – Parol Evidence Rule
Implied Terms
1. Implied terms are not found in the agreement, but should be implied by law

2. Best/Reasonable Efforts: UCC §2-306(2)
a. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sales
b. Wood v. Lucy, Lady Duff Gordon
i. Agreement for Wood to have exclusive right to put Lucy’s name on endorsed products, sell clothing and license to others and for them to split profits
ii. Lucy made side deals and didn’t tell Wood, claiming no enforceable agreement because no consideration because Wood made no promise to do anything
iii. K was enforceable because of implied obligation to use reasonable efforts to create profits for Lucy
3. Absence of Specific Time Provisions: UCC §2-309

a. The time for shipment or delivery or any other action under a K shall be a reasonable time
b. Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable
c. Leibel v. Raynor: no warning given prior to notice of termination

i. Raynor (manufacturer) terminated K with Leibel (distributor), was a UCC K…not a commissioned sales person (so not CL/Rst)
d. If parties don’t specify a method of termination, UCC implies advanced warning of termination based on fairness grounds

i. Parties free to draft termination methods as long as it’s not unconscionable

4. Good Faith and Fair Dealing (UCC and Rst)
a. UCC: good faith means honesty in fact and the observance of reasonable commercial standards of fair dealing
b. Rst: a party performs in good faith if it acts with a faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party
c. Aka, not acting in bad faith

i. Seller concealing a defect vs. fully disclosing material facts

ii. Contractor abusing bargaining power to coerce an increase in K price vs. refraining from abuse of bargaining power
iii. Conscious lack of diligence vs. acting diligently
d. 3 ways GFFD is applied:

i. K includes terms the parties must have intended because they are necessary to give the K business efficacy

ii. Breach of GFFD without breach of express terms in K allows remedy
iii. GFFD permits inquiry into a person’s exercise of discretion expressly granted by the K terms

e. UCC says no independent cause of action for breach of duty of GFFD, covenant is there just to guide lawsuits
f. Seidenberg v. Summit Bank: permitted breach of duty of GFFD, independent of the express terms of the original K
i. GFFD permits remedy for the bad faith performance of a K even when the defendant has not breached any express terms
5. Satisfaction of Obligor as a Condition: Rst §228
a. Unless K contain unambiguous test for subjective satisfaction standard, use objective standard when judging satisfaction clauses, using reasonable person standard
b. Morin Building v. Baystone Construction: even though K had a provision that all work was subject to GM’s satisfaction and approval, work should be judged by reasonable person standard
i. Even though K specified that this was K for artistic effect, court said that was part of boilerplate, and artistic effect would only be applicable if that is the thing the party is specifically bargaining for

Warranties
1. UCC Warranties in Ks for the Sale of Goods
a. Express Warranties: UCC §2-313
i. An express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that becomes part of the basis of the bargain

1. An affirmation merely of the value of the goods or merely of the seller’s opinion of the goods is not a warranty
ii. To prove that a K for the sale of goods includes an express warranty, buyer must show:

1. Seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true)

a. Buyer can show in several ways:
i. An affirmation of fact or promise made by the seller which relates to the goods

ii. A description of the goods made by the seller

iii. A sample or model shown to the buyer as representative of the goods the buyer will receive under the K
b. Seller does not have to use the word “warranty” or intend to warrant the good

c. Distinguish between actionable false factual statement and opinion/“puffing”/sales pitch
2. The factual promise was part of the “basis of the bargain” (induced counterparty to enter into the K)
a. 3 approaches to interpret “basis of the bargain”

i. Approach 1 (one extreme): buyer must show that buyer relied on the seller’s factual promise in deciding to purchase the product (actual reliance, very hard to prove)
ii. Approach 2 (opposite extreme): buyer must show that the factual affirmations of the seller were made before the sale took place (easy to prove)
iii. Approach 3 (intermediate approach): affirmations made by seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements
1. Seller has to provide clear affirmative proof that buyer didn’t necessarily rely on the statements
3. The failure of the good to live up to the representations of the seller caused the buyer’s damage (could just be economic damage or actual injury)
b. Implied Warranty of Merchantability: UCC §2-314
i. If seller is a merchant with respect to the kind of goods in the K, UCC implies a warranty that:
1. Goods sold are at least of “fair average quality” in the trade and

2. “Fit for the ordinary purposes” for which they would be used
ii. To prove that a K for the sale of goods includes an implied warranty of merchantability, the buyer must show:
1. The seller of the good was a merchant with respect to the goods sold
a. Buyer doesn’t have to be a merchant

2. The goods sold by the seller were not “merchantable”

a. Merchantable means that the goods “pass without objection in the trade,” are “of fair average quality,” and are “fit for the ordinary purposes for which such goods are used.”
3. And the breach caused the buyer’s damage
c. Implied Warranty of Fitness for a Particular Purpose: UCC §2-315

i. If seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgment, implied warranty that the goods shall be fit for that purpose
1. Seller does NOT have to be a “merchant”

2. Particular purpose = not ordinary purpose. Some special purpose. Buyer must communicate that clearly to the seller

ii. To prove that a K for the sale of goods includes such an implied warranty, buyer must show:
1. Buyer had an unusual or particular purpose in mind for the goods

2. Seller had reason to know of this particular purpose

3. Seller has reason to know buyer is relying on the seller’s skill or judgment to select the good to meet buyer’s needs
4. Buyer in fact relied on the seller’s skill or judgment when selecting goods

5. Goods were not fit for the buyer’s particular purpose

d. Bayliner Marine Corp v. Crow: buyer alleged express warranty, implied warranty of merchantability, and implied warranty of particular purpose
i. No breach of express warranty: “boat will go 30mph” the test drive had a specific propeller, when buyer asked how fast it’ll go seller said idk and said let’s look at the prop matrixes (prop matrixes said that different factors may impact top speed). Buyer bought a propeller smaller than what the prop matrix had based approximations on and loaded heavier equipment on the boat
ii. No breach of implied warranty of merchantability: how long it takes buyer to get to the ocean doesn’t matter, that’s just because of where buyer lived. No evidence that boat was not of merchantable quality
iii. No breach of implied warranty of particular purpose: what is specific to this buyer is that he has to get past 90 miles of shallow water to get to prime deep sea fishing, which could constitute particular purpose. The issue is that buyer never told the seller that was the purpose he needed it for. If buyer has particular purpose, they have to tell the seller of that purpose and tell seller that they are relying on the seller’s expertise
2. Disclaimer of Warranties
a. Seller can disclaim warranties (express or implied), in accordance with rules set forth in UCC §2-316
b. Disclaimer of Express Warranties
i. 2 common issues that arise
1. An agreement that arguably includes BOTH an express warranty and a disclaimer of express warranty (conflict)
a. Rule says that the two provisions should be construed as consistent with each other

b. If consistency cannot be attained, the disclaimer is INOPERATIVE

c. Both warranty and disclaimer can be written or oral

2. Written K disclaims express warranties, but an express warranty has been made in another way (example: by statements in an ad or orally by authorized agent)
a. Rule says that the two provisions should be construed as consistent with each other
b. Procedural issue regarding the PER: PER bars evidence extrinsic to the K in some situations
i. Exception: may be possible to bring in evidence of fraud/misrepresentation
c. Buyer can argue that express warranty disclaimer in a writing shouldn’t be enforced on various grounds:
i. Written express warranty disclaimer is unconscionable

ii. Oral warranty followed by a contradictory written disclaimer breaches GFFD

iii. Fraud

iv. Misrepresentation as to warranty that would allow buyer to void the K

v. Exceptions to PER
vi. Example: “Tiffany lamps” were sold at auction with an “as is” disclaimer in both auction terms and conditions and on sales receipt. Court nonetheless admitted extrinsic, conflicting parol evidence that lamps were described as “Tiffany lamps,” because a description of the item could not be disclaimed
1. No cause of action if it was phrased as “lamps in the style of Tiffany lamps”
2. Lamps were described as Tiffany lamps, and if it turns out that it wasn’t Tiffany lamps, you can sue for breach of express warranty. “As is” doesn’t warrant the description
c. Disclaimer of Implied Warranties
i. Generally (regarding both types of implied warranties):
1. All implied warranties can be disclaimed if the buyer is warned by language such as “as is,” “with all its faults,” or similar phrases.
2. Courts typically require that such language to be conspicuous (e.g., larger or bolder font, contrasting color).
3. If the seller allows the buyer the right to inspect the good before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection.
ii. Implied Warranty of Merchantability:
1. To disclaim the implied warranty of merchantability:
a. The contract disclaimer must mention “merchantability” and, 
b. If in writing, the disclaimer must be conspicuous.
2. Some states make disclaimers of implied warranty of merchantability ineffective in sale of a good to a consumer. 
3. Federal law includes other consumer protection rules. 
iii. Implied Warranty of Fitness for a Particular Purpose:

1. To disclaim the implied warranty of fitness for a particular purpose, the disclaimer must be 
a. In writing and 
b. Conspicuous.
2. The disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be used.
d. Tort law v. Contract law enforcement: Statute of Limitations for K enforcement often is longer than SoL for torts; K defenses do not apply in tort action; if economic injury only, injured party often is limited to K enforcement.
3. Non-UCC Warranties

a. Implied Warranty of Habitability in Residential Leases
i. Majority of states have this warranty that covers conditions of the leased residence and common areas related to: health; safety; trash receptacles; waste removal; running water; and all electrical, plumbing, sanitary, heating, ventilation, air-conditioning, and other facilities and appliances, including elevators supplied or required to be supplied by the landlord
ii. Premises must be habitable

b. Implied Warranty of Workmanlike [or Skillful] Construction (for homes)
i. Speight v. Walters Development Co.
1. 3rd homeowner discovered mold caused by defective construction and sued original construction company for breach of implied warranty of workmanlike construction

2. Implied Warranty of Workmanlike Construction requires that a building be constructed in a reasonably good and workmanlike manner and be reasonably fit for the intended purpose

3. Some courts required “privity” of contract, restricts this type of breach suit to original purchaser
4. Modern trend: courts have eliminated privity requirement and allow subsequent purchasers to sue original builder, given that it does not fall out of SOL/statute of repose
IV. DID EACH PARTY HAVE A DUTY TO PERFORM?
Breach = “any non-performance” of a contractual duty at a time when performance of that duty is due

Performance is not due if for any reason nonperformance is justified

To determine whether non-performance by a party is a breach:
(A) Did the duty to perform arise?

Is the party’s performance “due,” so that failure to perform is a breach?
Were there any express or constructive conditions on the duty that have been satisfied or excused?

Condition = an event, not certain to occur, which must occur (unless excused) before performance under a K becomes due
(j) Express Conditions
1. Express condition: intentionally agreed to by the parties, must occur before a duty to perform a promise in the agreement arises
a. Must be satisfied PERFECTLY
i. If not satisfied, duty to perform does not arise, no breach of K
ii. If a party does not satisfy the express condition perfectly but still performs, can sue for unjust enrichment (wouldn’t necessarily be recovering the original K price)
b. Courts typically interpret ambiguous language against express conditions
i. Especially strong when a finding of express condition would increase the risk of forfeiture by obligee
Obligee = the party to whom performance is owed
Obligor = party who is supposed to perform
c. Express conditions need to be very clearly stated as “express terms” or in conduct
d. Ex: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship. 
i. If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A’s duty has not been satisfied. B has not breached the K.
ii. If B is late but still delivers, A isn’t contractually bound. At that point, B can probably sue for unjust enrichment
2. Distinguish from:
a. Promise

i. Ex: A promises to pay B $1,000 to transport A’s cargo on B’s ship. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow. If B does not set sail by noon tomorrow (i.e., B has not done what B promised to do), A can sue B for breach. (Unless B’s breach is material, A still has to perform.)
b. Promissory condition

i. Ex: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow. Setting sail by noon is an express condition on A’s duty to pay/perform and a promise B made
c. Neither a promise nor a condition: very weak language
i. Ex: K says A desires that B set sail by noon tomorrow. Not an express condition (courts construe against express condition language). B doesn’t set sail by noon, no legal consequences
3. Non-Occurrence of a Condition: performance of a duty that is subject to a condition is NOT due unless the condition occurs OR non-occurrence of the condition is excused
a. Excuses for Non-occurrence of a condition:

i. To avoid forfeiture

1. The denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially, by preparation or performance on the expectation of that exchange
ii. Wrongful prevention

1. A slashes B’s tires, so B can’t get to ship to set sail by noon. B’s duty to express condition of performing by noon is excused and A still has to pay

iii. Waiver or estoppel

1. At 11:40, B calls A and says we can leave by noon, but it might be best to get some extra supplies. A agrees, gives a waiver to express condition. B sets sail on 12:10, not a breach because A had agreed
iv. Supervening event (impossibility, impracticability)
v. Enforceable modification

b. If non-occurrence of a condition is excused, the condition on the duty to perform is eliminated and the previously contingent obligation to perform becomes an ABSOLUTE OBLIGATION to perform

4. Rule of Divisibility (§240): in some Ks, there are matched pairs of performances (X does something, then Y does something), exact same # of performances for each party (no odd # of performances for 1 then even # for the other). Does not create little divisible Ks, still just 1 K, but our analysis of conditions and breach is based on the matched pairs of performances
a. Retainage clause: project owner withholds % of K price until full job is complete.
i. Creates an odd number of performances and does not follow divisibility—anaylsis would be done on K as a whole

ii. Creates the §240 argument that project owner’s benefit of the bargain is full completion of the project (and not just some parts of it) when trying to determine if the breach is partial or material
5. enXco v. NSP: 2 separate Ks, NSP obligation to perform is subject to fulfillment of conditions: enXco obtaining a certificate. enXco lagged on getting certificate and couldn’t get it on time. Claiming that non-occurrence of the condition should be excused due to forfeiture they would experience + supervening event that barred them from satisfying condition. Court doesn’t excuse non-occurrence of condition, no condition satisfied, no K
(k) Constructive Conditions
1. Constructive Condition: implied-in-law condition imposed by the court, regarding the sequence of performances in the K
a. Where 1 party’s performance takes a longer period of time, that party’s performance is a constructive condition on the other party’s duty to perform

b. Must be “substantially performed” (Rst §241 factors)
i. Extent to which injured party will be deprived of the benefit which he reasonably expected

ii. Extent to which injured party can be adequately compensated for part of benefit of which deprived

iii. Extent to which party failing to perform will suffer forfeiture

iv. Likelihood that the party failing to perform will cure his failure
v. Extent to which behavior of the party failing to perform comports with standards of GFFD

2. Jacob & Youngs v. Kent (Reading pipe)
a. Express condition vs. promise: here, using Reading pipe was not an express condition, but rather a promise. Jacob & Youngs had a duty to perform based on that pipe, such that non-performance would have been a breach
i. Sue for expectation damages if promise is not fully executed

1. Cost of completion (general rule)

2. Diminution of value (exception): here, court uses this and says no diminution of value in home for using different pipe
b. Constructive condition: here, Jacob & Young perform BEFORE Kent’s duty to perform (pay) arises. Their performance is a constructive condition on Kent’s duty to perform
i. Made substantial performance (Kent got the benefit of his bargain, got a fully constructed home). Constructive condition was satisfied, Kent’s duty to pay arose
(l) UCC §2-601: Perfect Tender Rule
1. Doctrine of substantial performance is not applicable to a sale of goods
a. Buyer is entitled to perfect tender of goods ordered, and has a right to reject goods that fail to conform exactly to the K

b. GFFD protects against bad faith rejections of goods

c. Buyer must act promptly to reject and follow proper procedure ( otherwise, is an acceptance of goods

2. Seller may give notice of intent to cure and cure the nonconforming delivery BEFORE the original delivery date (UCC §2-508)
a. Perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term

b. There is limited ability to cure after delivery date has passed

(B) If a party’s duty to perform arose, was the duty discharged?
Is party’s non-performance “justified”?
(a) Mistake
(b) Supervening Events
A change of circumstances AFTER formation of K, which alters the deal so fundamentally that the adversely affected part is relieved of his performance obligation under the K
1. Impossibility
a. When a person or thing necessary for performance of the agreement dies or is incapacitated, is destroyed or damaged, duty to perform is discharged
i. Other ex: new regulation prohibits performance, that would have been allowed prior to regulation being put into place

b. Taylor v. Caldwell: lessor relieved of obligation to rent a banquet hall because it burns down, subject matter of the K had been destroyed, party’s performance is literally impossible

2. Impracticability: excessively burdensome to perform
a. Rst §261: a party’s duty to perform is discharged if AFTER a K is made, the party’s performance is made excessively burdensome without his fault by some occurrence of an event, the non-occurrence of which was a basic assumption on which the K was made, unless the language of the K or the circumstances indicate the contrary
b. UCC §2-615: non-delivery of goods by seller is not a breach of his duty if performance has been made impracticable
c. Mineral Park Land Co. v. Howard: K to extract gravel. After K formation, gravel became filled with water and the cost of extracting wet gravel was significantly more expensive. Even though it was possible to extract the wet gravel, it was impracticable
3. Frustration of Purpose: focus is on the benefit of the bargained-for exchange
a. Supervening event after the formation of K that destroys the benefit that the party anticipated. Renders counterparty’s performance that was expected valueless to the party seeking discharge

b. Rst §265: event after K formation that substantially frustrates the party’s principal purpose without his fault
c. Krell v. Henry: no need to rent hotel room anymore since parade to watch King was cancelled
d. Mel Frank v. Di-Chem: Di-Chem leased property from Mel Frank to store their chemicals (hazardous and non-hazardous). New ordinance that hazardous materials can’t be stored. Di-Chem claims they are no longer getting benefit of their bargain as a result of ordinance (duty to perform was discharged by supervening event [passage of ordinance]). But no frustration of purpose because Di-Chem CAN still use the property to store their non-hazardous materials, doesn’t render leased premises valueless (partial frustration isn’t enough, case must be wholly frustrated)
4. Hemlock Semiconductor v. Solarworld (Sachsen): Sachsen argues that illegal actions of Chinese government flooding the market has impacted market prices so unforeseeably and so out of the ordinary, that it would render performance (continuation of long-term K to purchase from Hemlock) excessively burdensome
a. Impracticability: no caselaw that prevents 3rd party’s illegal actions rendering performance of K impracticable. Doesn’t justify nonperformance here, didn’t discharge Sachsen’s duty to pay the fixed price
b. Frustration of purpose: the long-term agreements established a fixed price under which either party could suffer depending on the relationship of the market price
5. Hedging risk: at time of drafting, think of what could go wrong to allocate risk. Don’t expect impracticability to bail you out
(c) Modification

1. Rst §73: enforceable modification requires consideration (not enforceable for pre-existing duties)
a. If pre-existing duty changes, new duty may be consideration

b. Mutual release may terminate old duty

c. Alaska Packers’ Association v. Domenico: no higher wages modification enforceable because the job was a pre-existing duty which was agreed on, no new consideration on the higher wages

2. Rst §89: promise modifying a K duty is binding if:
a. Modification is fair/equitable in view of CIRCUMSTANCES not anticipated by the parties when K was made (maybe circumstances not necessarily impossibility/impracticability/frustration of purpose)
b. Material change of position by promisee in reliance of unenforceable modification may make the modification enforceable even if no consideration

3. UCC §2-209

a. (1) under article 2, UCC doesn’t require new consideration for modifications
b. (2) if there’s a K that has a NOM clause in it, it cannot be modified/rescinded unless it is between MERCHANTS, in writing, and signed by the counter-party

i. Party who wants a modification writes what they want changed and the counter-party signs that form, then the modification can be enforceable 

c. (3) requirements of SOF must still be satisfied if the K as modified is within its provisions
i. Ex: originally buyer was going to pay $490 for good. Buyer agrees to pay $510 based on circumstances. Originally, it wouldn’t have applied for SOF. After modifications, it’s under SOF. Consideration doesn’t matter, but you still have to satisfy SOF, or find a proper exception to SOF, for modification to be enforceable
d. If modification is enforceable, the modified duties displace the original duties in the original K
e. If SOF/NOM requirements are not met,

i. (4) alleged modification can operate as a waiver (parties act like there is a modification)
1. Not going to say there’s a breach, but the party who wants to go back to the original agreement can retract the waiver and return to original agreement (since the modification isn’t formally enforceable)
ii. (5) waiver may be retracted by reasonable notification that strict performance will be required of any term waived, UNLESS the retraction would be unjust such that the other party had changed their position in reliance on the waiver
4. Kelsey-Hayes v. Galtaco: fixed price K, Galtaco notifies KH will no longer be able to supply unless 30% increase price (x2). Modification for price term was not enforceable because KH was under economic duress (defense to enforcement of economic duress) [all defenses to K formation apply to K modifications]
(d) Anticipatory Repudiation

1. Repudiation: when a party prior to the time when performance is due tells counter-party that they are going to breach
a. A clear and unequivocal statement by the obligor to the obligee indicating that the obligor will commit a breach which would result in a total breach, or
b. A voluntary affirmative action which renders the obligor unable to perform without such a breach

2. Timing: regarding a FUTURE performance. May occur

a. Between the time the K is made and the time performance is due, or

b. After performance of the K has begun, but before the due date of the repudiated performance (multiple performances due)
3. Technically not a breach because not a nonperformance when performance is due, but treated like a total breach
a. Injured party can sue for breach of K and recover both actual and future damages
b. Discharges the injured/counter-party’s duty to perform

4. Injured Party’s Responses to Repudiation

a. Accept the AR by giving notice that he is treating it as an immediate breach
i. Refuse performance, terminate K, sue for total breach

ii. RISK: if he terminates the K, the other party may come back and say that wasn’t an AR and claim he is at fault for terminating
b. Delay responding to AR to see if the repudiating party retracts
i. Give repudiating party notice that they have a specified time to retract repudiation by, failing to which means the AR will be accepted
ii. May be a special performance, can’t find replacement
iii. RISK: court may find she failed to mitigate her loss, which would reduce her recovery for breach
iv. Repudiating party may retract AR if notification of the retraction comes to the attention of the injured party BEFORE the injured party
1. materially changes his position in reliance on the repudiation or

2. indicates to the repudiating party that the injured party considers the AR to be final/“accepts” the repudiation
3. Ex: Truman Flatt v. Schupf: buyer retracted “repudiation” (purchase price was initially $160k conditioned on getting permit, permit wasn’t gonna be obtained, offered $142k instead. After seller said no to $142k, buyer said ok $160k is fine). Seller didn’t send notice of accepting the repudiation, nor changed his position as a result of the repudiation
5. Demand adequate assurance of performance

a. If a party has reasonable ground for insecurity about counterparty’s performance, he can demand an adequate assurance for due performance
i. Knowledge of financial distress of obligor is not enough to create reasonable grounds, rumors of financial distress not reasonable grounds

1. Counterparty may say that you didn’t have a reasonable ground for insecurity, and if that is granted, the original demanding party would be at fault for essentially repudiating
ii. May suspend performance for which he has not already received the agreed return until receiving the assurance

b. UCC/Rst flexible on a writing requirement for adequate assurance

c. If counterparty fails to produce adequate assurance within a reasonable time, can treat that as a legit repudiation
i. Silence, failure to do something

ii. UCC says within a reasonable time not exceeding 30 days

iii. Rst has no maximum

d. Hornell v. Spry (Arizona Tea case): Spry delayed in making payments, then after a year, made the payment and immediately ordered 400k of inventory. Hornell requested adequate assurance because of Spry’s delayed payments and immediate request again—had reasonable grounds for insecurity. Spry didn’t respond, and Hornell properly treated that as a repudiation
V. IF A PARTY HAD A DUTY TO PERFORM, DID THE PARTY BREACH? IF SO, WAS THE BREACH PARTIAL, MATERIAL, OR TOTAL?
Types of Breach

1. Partial Breach
a. A breach that is insignificant, there is already substantial performance
b. Does NOT allow non-breaching party to suspend their performance until the breach is cured, no effect on non-breaching party’s duty to perform 
c. Non-breaching party can recover actual damages (no future)

2. Material Breach
a. A failure to perform a significant performance obligation, non-substantial performance
b. Determined by Rst §241 factors

i. Extent to which injured party will be deprived of the benefit which he reasonably expected

ii. Extent to which injured party can be adequately compensated for part of benefit of which deprived

iii. Extent to which party failing to perform will suffer forfeiture (breaching party)
iv. Likelihood that the party failing to perform will cure his failure (breaching party)
v. Extent to which behavior of the party failing to perform comports with standards of GFFD (breaching party)
c. Non-breaching party may suspend their performance and give the breaching party an opportunity to cure the breach
d. Sackett v. Spindler: seller gave buyer opportunities to cure his breach of not making payments on time, kept extending the deadline. Last straw was “sale isn’t happening unless you promptly pay in cash” and buyer didn’t respond. First material breach was buyer’s actions that created reasonable uncertainty about whether buyer intended to complete performance. It was a material breach which resulted into total breach since buyer did not cure
3. Total Breach
a. Material breach that has not been cured by the expiration of a reasonable period of time
b. Determined by §241 + §242 factors (how long does non-breaching party have to given the breaching party to cure)
i. Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements, and
ii. Extent to which the agreement provides for performance without delay and whether the circumstances (including the agreement) indicate that performance or an offer to perform by that day is important

c. Discharges the non-breaching party’s duty to perform

d. Non-breaching party can recover actual AND future damages

4. Anticipatory Repudiation: although not a breach, treated like a total breach

VI. TO WHAT REMEDIES IS A PARTY ENTITLED?
To determine amount of recovery for non-breaching party, consider basis for recovery and types of recovery
· Possible Bases for Recovery

· Breach of K – breach of an enforceable agreement, where duty to perform arises and nonperformance is not justified. Types of recovery:

· Expectation damages

· Reliance damages

· Restitution

· Voidable K, condition on duty is not satisfied, or nonperformance is justified
· Reliance damages

· Remedy “as justice requires’ (promissory estoppel)

· Restitution

· Promissory Estoppel – no enforceable K
· As justice requires

· Could in theory be based on expectation damages, reliance damages, or restitution

· In practice, recovery often based on reliance damages

· Unjust enrichment
· Restitution

1. Expectation Damages (legal remedy)
a. Expectancy Interest: putting the non-breaching party in the position they WOULD have been in if the K was fully performed
b. Calculating expectation damages: not necessary that all 4 apply in every case

+ “loss in value”
( difference between what should have been received and what (if 




anything) was received
+ “other loss” 
( incidental/consequential damages. Administrative fees, collateral 




effects, cost to mitigate loss
( “cost avoided” 
( cost non-breaching party would have incurred had the K gone through that the 




non-breaching party doesn’t have to spend anymore since K didn’t go through
( “loss avoided”
( any loss avoided by salvaging or reallocating resources that otherwise 




would have been devoted to performance of K

c. Construction Contracts Expectation Damages Formula
i. Owner Breach
Builder’s expected net profit on K +
Builder’s unreimbursed expenses at time of breach
ii. Builder breach: cost to complete (general rule) or diminution in value (exception)
1. American Standard v. Shectman, diminution in value is applicable where:

a. Builder’s breach was not intentional AND

i. Cost of completing entails economic waste, or

ii. Breach is incidental to the purpose of the K and completion would be disproportionately costly
2. Rst §348: if builder breaches and loss in value to injured party is not proved with sufficient certainty, injured party can recover based on:

a. Diminution in FMV caused by breach

b. Reasonable cost of completing performance if that cost is not clearly disproportionate to the probable loss in value to the injured party

d. K for Sale of Real Estate Expectation Damages
Loss in value = K price (at time of breach) ( Market price (at time of breach)
i. Buyer can recover for seller’s breach only if FMV > K price
1. English rule: if seller’s breach was in good faith, buyer only entitled to restitutionary recovery—just getting back any payments he’s made to seller so far
2. American rule (trend): buyer’s recovery based on the general expectation damage formula (also applies if jdx follows English rule but breach in bad faith)
ii. Seller can recover for buyer’s breach only if K price > FMV

e. Restrictions on the Recovery of Expectation Damages: Foreseeability, certainty, causation
i. Foreseeability

1. Extent and scope of damages is consistent with what parties reasonably contemplated at time of contracting
2. Hadley v. Baxendale: mill was shut down for an extended period of time because mail carrier took long to deliver the missing piece needed. No expectation damages were recoverable as a result of the delay because the lost profits were not reasonably considered a consequence of the breach and the special circumstances were not communicated to or known by the defendant
a. Damages for breach of K are recoverable only if the damages either
i. arise naturally from the breach (general/direct damages), or

ii. are such as may reasonably be supposed to have been in contemplation of both parties at the time they made the K
3. Rst §351:

a. Damages are not recoverable for loss that the party in the breach didn’t have reason to foresee as a probable result of the breach when the K was made
b. loss may be foreseeable as a probable result of a breach because it follows from the breach
i. In the ordinary course of events, or

ii. As a result of special circumstances that the party in breach had reason to know

c. A court may limit damages for foreseeable loss

i. By excluding recovery for loss of profits

ii. By allowing recovery only for loss incurred in reliance, or

iii. Otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation

4. Florafax v. GTE: K between Florafax and GTE was 1st K subject to direct damages (1st prong of Hadley test). 2nd K was between Florafax and Bellerose and was subject to consequential damages (2nd prong of Hadley test). GTE K included provision that they would be liable for any consequential damages if GTE breached (and therefore in contemplation of the parties at the time the K was entered into). The fact of lost profits was established with reasonable certainty.
a. New Business rule: traditionally courts have rejected lost profit claims for new businesses. modern trend is to allow a new business to try to establish lost profits, ex: offering proof of profits of comparable businesses 
b. Disclaimer for liability for consequential damages/limiting liability for consequential damages: may be included in K to prevent being held liable, but may be rendered ineffective by UCC rules or statutes (ex: consumer protection statutes)
ii. Reasonable certainty

1. Puts burden of proof on non-breaching party to prove, with preponderance of the evidence, the fact and extent of the non-breaching party’s loss (requires expert testimony)
2. Not essential that the non-breaching party establishes the precise amount, but must give factfinder enough basis for calculating money damages, jury may decide amount
iii. Causation

1. Restricts damages to losses that can be causally linked to the breach…damages have to flow from the breach

2. Causation not really an issue for direct damage, may be an issue concerning consequential damages
f. Restrictions on the Recovery of Expectation Damages: Mitigation
i. Duty to Mitigate/Doctrine of avoidable consequences: non-breaching party has to try to minimize losses
1. Plaintiff may not recover for consequences of defendant’s breach that the plaintiff herself could by reasonable action have avoided
ii. Rockingham County v. Luten Bridge: before Luten started work, County repudiated and said don’t build bridge. Luten thought county might retract repudiation and went through and built the bridge. Luten was only entitled to compensation for labor/materials BEFORE repudiation and profit which would have been realized if it had been carried out
iii. Employee damages by Employer’s breach:
1. damages are the amount of salary he would have received during the rest of the K term, minus any sum that was earned or reasonably could have been earned through mitigation

2. Employer has burden of proving employee’s failure to mitigate
a. Prove availability of suitable and comparable employment
i. Reinstatement by breaching employer

ii. Not comparable if substitute position has inferior duties, involves greater physical risk, subjects to humiliation

iii. Parker case: actress wasn’t offered a comparable position going from Bloomer Girl to a western movie
b. Employee’s lack of reasonable diligence to obtain suitable employment

3. Employee not required to take an inferior job, but if he does, wages are deducted from K damages

iv. Employer damages by Employee’s breach

1. Employer’s loss in value = cost of hiring a replacement employee

2. If only feasible replacement employee is more expensive, employer can recover the higher replacement cost
3. Recovery requires that employment K is NOT at will (K must have fixed term of employment)
v. Breach of Lease by Tenant
1. Traditional rule: lessor does not have to mitigate

2. Modern trend: lessor has a duty to mitigate

vi. Mitigating K vs. Additional K

1. If non-beaching party could have entered into both transactions concurrently and the other K was an additional K, earnings from that additional K would not be deducted from K damages
g. Non-Recoverable Damages
i. Generally excluded from plaintiff’s damages for breach of K:
1. Attorney’s fees

a. Statutes may provide for attorney’s fees

b. A K provision may be added to cover for attorney’s fees

2. Damages for mental/emotional distress

a. Unless breach of K causes bodily harm

b. K where emotional distress is a “particularly likely” consequence of the breach
3. Punitive damages

a. Bad faith insurance breach can allow non-breaching party to recover punitive damages
b. May be available if there is a tort

h. Expectation Damages under UCC
i. Buyer’s remedies for Seller’s breach
1. Seller can breach in 2 ways

a. Fail to tender goods

b. Deliver nonconforming goods

2. Before determining buyer’s remedies for seller’s breach consider if the remedies are eliminated or limited by the K (disclaimers of implied warranties; limitations [unless they make the remedy fail its essential purpose or it is unconscionable]; limitations on liquidated damages)
3. Status Quo Remedies: get goods back to seller if seller ships but breaches
a. Rejection of goods by buyer

i. Since UCC follows perfect tender rule, buyer can reject any non-conforming shipment before accepting the goods, no matter how trivial the non-conformity

ii. If an installment sales K (a K with multiple shipments), buyer may only reject a given installment, unless that installment impairs the value of the entire K
1. Ex: K requires multiple shipments of same good, 1 shipment has defective goods, can only reject that 1 shipment and not the rest
2. Ex: K requires multiple shipments of different pieces of rocket ship, 1 piece defective. Can reject entire shipment because defective installment impairs the value of the entire K
b. Revocation of Buyer’s acceptance of goods
i. Buyer may revoke acceptance if there is a substantial defect, so long as the problem was difficult to discover at the time the goods were accepted or seller said the defect would be cured and it hasn’t been
ii. Acceptance of goods occurs when a buyer either fails to reject the goods within a reasonable time, or indicates that the goods are acceptable, or does something inconsistent with seller’s ownership (ex: order for whole turkeys, buyer cuts the turkeys up)
c. Buyer must give seller notice and an opportunity to cure breach

i. If buyer notifies seller, buyer must await instruction from seller as to what to do with goods
4. Other Buyer’s Remedies:

a. Expectation Damages

i. Buyer decides to keep non-conforming goods ( can sue for diminished value of goods resulting from breach
ii. Buyer can “cover” by purchasing substitute goods within a reasonable time after learning about seller’s breach ( buyer’s damages are the difference between cover price and K price
iii. Buyer doesn’t cover, damages are difference between FMV at time buyer learned of breach and K price
iv. Can also get consequential/incidental damages

b. Specific Performance

i. Buyer can get specific performance if goods are unique or in other proper circumstances

1. Much broader than CL/Rst. Ex: goods in high demand, can’t “cover,” outputs/requirements Ks
ii. Buyer can recover the part of the K price that has been paid but didn’t receive the goods for (restitution)
ii. Seller’s Remedies for Buyer’s Breach

1. Status Quo Remedies: restore the goods to Seller or permit Seller to retain goods not yet shipped

a. Right to withhold goods: buyer breaches while goods still with seller, may withhold delivery
b. Stop Shipment in transit & recover shopped goods: seller can stop shipment in transit and recover the goods
2. Other Seller’s Remedies:

a. Expectation Damages

i. Seller can “cover” by selling the goods initially meant for breaching buyer to another buyer and recover the difference between original K price and resale price ( must give notice to buyer of intended resale (unless goods are perishable or will decline in value quickly)
ii. Seller can choose to recover damages based on difference between K price and market price at time and place delivery was to be made

iii. Lost Volume Sellers: if seller has unlimited quantity of given good, seller can recover the profit it would have made if the buyer had performed (like an additional K, not a mitigating K)
b. Consequential/incidental damages
c. “Action for the price” if goods are not resalable (specific performance)
2. Reliance Damages (equitable remedy)
a. Reliance Interest: putting the non-breaching party in the position they were in had they not entered into the K. Reimbursing the non-breaching party for their loss in relying on the K
i. Reliance damages deducted by any loss that would have originally been suffered by non-breaching party (if K was originally a losing K)
1. To prove losses, burden of proof on the breaching party

2. If such a loss can be proven, non-breaching party should likely go with restitution instead, because restitutionary remedies not reduced by expected losses

b. Non-breaching party may elect reliance damages when expectation damage amount is uncertain

i. To prove profits, burden of proof on non-breaching party

c. Foreseeability, certainty, causation and mitigation also apply on reliance-based damages

i. Not too difficult to prove how much non-breaching party has spent in reliance of the K

d. Limitation on Reliance Damages

i. Essential Reliance: reliance damages for costs of performing the K cannot exceed original K price
ii. Incidental Reliance: costs incurred in collateral Ks are not limited by the K price
e. Wartzman v. Hightower: Hightower can recover reliance damages for costs incurred as a result of relying on K with W, even if the business Hightower had wasn’t going to be profitable. (W would have to prove the losses for it to be subtracted from the reliance damages). Doctrine of avoidable consequences not applicable if BOTH parties have equal opportunity to mitigate damages, W should have hired securities lawyer to resolve legal issues created by his own malpractice.
3. Restitution (legal/equitable remedy)
a. Restitution Interest: restoring to a non-breaching party any benefit that he has conferred on the other party
i. Available as remedy for breach of K, to a breaching party, and where K has been rendered unenforceable/party’s duty to perform doesn’t arise/duty arises but is discharged
b. Limited ONLY to total breach or repudiation (no restitution for material or partial breach on breach of K claims)
c. “Full performance” exception: if non-breaching party has already completed full performance and only remaining duty is for defendant to pay a definite $, can’t do restitution. Must go through expectation damages, limited to what was agreed to on K
d. “Market Value” restitution

i. Majority Rule: non-breaching party who would’ve lost money if K would’ve been fully performed can go through restitution to get MARKET VALUE of what non-breaching party provided
1. Measure of recovery for restitution is the reasonable value of the performance, undiminished by any loss which would have been incurred by the K (doesn’t matter if you originally made a losing K)

e. Enrichment vs. Benefit
i. Reasonable value of the performer’s services (cost avoided)

ii. Increase in value to the recipient’s property (net benefit)
Non-breaching party would use larger of the 2 measures
Breaching party would use smaller of the 2 measures
f. Breaching Party’s right to restitution
i. Traditional CL: breaching party can NOT recover

ii. Modern trend/Rst/UCC

1. Lancellotti v. Thomas: allowing the breaching buyer to recover 25k down payment, which was offset by rent payments for a year
2. NOTE: losses not subtracted from non-breaching party seeking restitution. However, losses caused by the breach are deducted from restitution if breaching party is the one seeking damages
iii. Exceptions: breaching party acting in bad faith or breaching party’s intentional variation from terms of the K
4. Specific Performance (equitable remedy)
a. Specific performance is a court order commanding the defendant to perform the contract as promised. Although SP gives the non-breaching party the “benefit of the bargain,” SP is an extraordinary remedy, not the general rule.
i. Court orders SP only if the legal remedy is inadequate

1. If subject matter of the K is unique (property, works of art, one of a kind objects)
b. Factors court consider:

i. Adequacy of legal remedy:

1. Difficulty of proving damages with reasonable certainty;

2. Difficulty of getting a suitable substitute with money damages; and

3. Likelihood that an award of damages could not be collected.

ii. Difficulty of enforcement or supervision.

1. If it’s an ordinary building contract, court would rather not order specific enforcement because that may entail a need for the court to continue being involved and supervise enforcement

iii. Subject matter of contract. 

iv. Inequitable conduct (e.g., the contract was induced by mistake or by unfair practices, “unclean hands”).

v. Unfair contract terms. 

vi. Balance of equities and hardships. 

vii. Plaintiff’s return performance (if not already rendered, court may condition its grant on the plaintiff doing so).
c. Employment Ks
i. Employment and personal service Ks will not be specifically enforced against the employee
ii. Courts may sometimes order an employee to NOT perform for someone else (negative injunction) [exclusivity clause]
1. Ex: Courts won’t order singer to go sing at opera house A, but may order singer to NOT sing at opera house B
2. Courts may deny this request if personal services are not special or unique (applicable to athletes, artists, etc.)
3. Covenant not to compete: employee agrees not to work for a competing company
a. Some jurisdictions won’t enforce if employee can’t find comparable employment
iii. Specific enforcement of personal services K against an employer is normally denied because of difficulty of supervision or because of adequacy of money damages
5. Agreed Remedies
a. Liquidated Damages: parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula
i. If the K specifies damages for only 1 party, the other would have to go through usual damage remedy methods
ii. LD doesn’t require duty to mitigate
b. Reasons why parties may agree in advance
i. May be easier and more efficient
ii. Promotes settlement of disputes (instead of litigation)

iii. Potential downside: damages not forecasted well and plaintiff may be over/under-compensated
c. CL test to determine validity of LD [3 prong]

i. Damages to be anticipated from the beach must be uncertain or difficult to prove
ii. Parties must have intended the clause to liquidate damages rather than operate as a penalty

1. Courts won’t enforce if it finds the provision to be a penalty, as in, not a reasonable forecast of harm
iii. Amount set in agreement must be reasonable forecast of just compensation

d. Many courts presume LD clause is enforceable and put the burden of proof on the party seeking to invalidate the provision

e. Timing regarding when LD must be a reasonable estimate of the harm

i. Traditional rule: reasonableness as of the time of K formation
ii. Modern (Rst/UCC): reasonable estimate of harm either at the time of K formation OR at the time of breach

f. LD in employment Ks enforceable (as long as not penalties) and may compensate for actual injuries (ex: loss of reputation or emotional distress), which can’t be recovered under K law

g. Damage Limitation Provisions: not LD, but limits the relief (precludes consequential damages or confines liability to direct damages), will be enforceable unless it is unconscionable or provides for a remedy that is valueless
Rights & Duties of Third Parties
· Contractual “right”: the ability to require the other party to the K to perform or pay damages

· Contractual “duty”: obligation, requires a K party to perform or pay damages

· Obligor: party with the duty/obligation to perform

· Obligee: party to whom the duty is performed

· Third parties: parties other than the parties who entered into the K

· Intended beneficiary

· Ex: A hires B to draft a will for A, that lists C as an intended beneficiary

· If B makes errors when drafting the will, C can sue for breach of K, even though C wasn’t an original party

· Incidental beneficiary: party who benefits from a contract between others but who is not an intended beneficiary (C’s value of property goes up as a result of B’s built building on A’s land)
3 lines of authority have developed regarding intent:

1. Some courts have held that the promisor and promisee must intend to give the third party rights under the K

2. Intention of the promisee controls

3. The promisor must know or at least have reason to know of the promisee’s intent to benefit the third party, even if that promisor has no particular desire to confer a benefit on or create an obligation to the third person

Assignment of rights: an act or manifestation by the owner of a K right (the assignor) indicating his intent to transfer that right to another person (the assignee)

· If the assignment of a K right is effective, it creates a new K right to the assignee and extinguishes the K right held by the assignor

· Assignor no longer can enforce the K

· General rule: K rights can be assigned

· General language of assignment is interpreted to include both assignment of rights AND delegation of duties

Assignment of K rights may be limited if:

· Purported assignment conflicts with a statute or public policy

· Assignment would have a material adverse effect on the other party to the K (the obligor)

· K terms include an effective “no assignment” clause, which prohibits assignment of K rights

No Assignment Clause:

· Must be clearly expressed and are narrowly construed
· A K with a no assignment clause may be interpreted to allow an assignment to be effective
· A no assignment clause is interpreted to prohibit a delegation of duties or to give the obligor a breach of K claim against the assignor, but not to prohibit assignment of rights
· A K must use strong express language to prohibit assignment of rights
· K might also prohibit assignment UNLESS the other party to the original K assents to the assignment
Delegation of K Duties

· Obligor may be able to delegate that duty to a third party

· Even if delegation of performance is effective, delegation does NOT extinguish the obligor’s duty (B is still on the hook, A can still enforce the K against B)
· Compared to assignment of rights, which extinguished the assignor’s K right

· Unless the obligee affirmatively releases the obligor from the duty, the obligor still has the duty until it is performed

· An affirmative release of the obligor by the obligee is called a “novation”

· Clear evidence is required to establish a novation

· An effective novation extinguishes the obligor’s duty

· General rule: K duties may be delegated

Limitations on delegation

· Delegation is allowed unless:

· A K term limits delegation

· Delegation is contrary to public policy

· The obligee has a substantial interest in having the obligor perform or control the duty (ex: the obligor has a particular attribute, skill or talent relevant to performance)

· A duty to perform personal services generally is not delegable, unless the other party assents to the delegation

· A K may include a “no delegation” clause or may require consent of the other K party for delegation

· Courts enforce K prohibitions on delegation of a duty
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