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Key Contract Terms
Basic Terms
A. Restatement Terms
1. Rst. § 1 = a contract is a promise or set of promises that the law will enforce, or a performance that the law may recognize as a duty
2. Rst. § 2 = a promise is a manifestation of intent to act or forbear from acting, made so as to justify promisee in understanding that a commitment has been made
i. Promises are usually made for future actions in exchange for a commitment now
ii. Promises may be oral, written, or inferred from conduct

iii. Promise is dependent upon the promisee’s understanding that a promise has been made by the promisor

3. Rst. § 3 = an agreement is a manifestation of mutual assent by 2 or more people; a bargain is an agreement to (a) exchange promises, (b) exchange a promise for performance, or (c) exchange performances

4. Rst. § 17 = contract formation requires:

i. A bargain
ii. In which there is a manifestation of mutual assent to the exchange, and
iii. Consideration
B. UCC Terms
1. UCC § 2-106 = a contract and agreement are limited to the present or future sale of goods

2. UCC § 2-105 = goods are all movable things other than money, investment securities, and things in action

Contract Formation: Has a Deal Been Made?
Mutual Assent

C. Nature of Assent

1. Concept = mutual assent is required for an agreement to be enforceable as a contract – one party must accept the other’s offer
i. Rst. § 18 = manifestation of mutual assent requires that each party (1) make a promise or (2) begin to perform
2. Objective Test = whether mutual assent is present is determined by whether a reasonably prudent person would think a valid agreement has been made
i. Offeror = did the offeror manifest a present intention to contract by words or conduct?

a) Lucy v. Zehmer = the objective, outward expressions of a party’s intent to be bound by an agreement controls; the party’s subjective mental assent is immaterial; what would a reasonable person believe?
ii. Offeree = is it the intention of the offeree to accept all the terms and conditions listed in the contract as they are?

a) Specht v. Netscape = an offeree isn’t bound by or charged with inquiry notice of inconspicuous contractual provisions of which he’s unaware, displayed in a format that wouldn’t be obvious as a contract to a reasonably prudent offeree
The Offer
D. Offers in General
1. Concept:

i. An offer is a promise by one party, made to another party, to do or not do something in the future, contingent upon the other party’s acceptance
ii. Offeror creates “the last shot” in the offeree – the ability to create a binding agreement with the offeree’s assent alone
a) Rst. § 24 = offer is a manifestation of willingness to enter into a bargain, made so as to justify another in understanding that his assent to that bargain is invited and will conclude it
2. Requirements for a Valid Offer:
i. General Requirements = either directly or indirectly, an offer must:
a) Be communicated

b) Indicate a desire to enter into a contract (by expressing a promise or commitment)
c) Be directed at some person or persons

d) Invite acceptance

e) Create a reasonable understanding that upon acceptance a contract will arise

ii. Definiteness Requirement (Rst. § 33) = offers require reasonably certain terms in order to make it clear to offeree that his acceptance creates a contract & to enable a court to determine whether there’s been a breach

a) Real Property Contracts (Rst.) = offer must describe (1) the property & (2) price of the property

b) Service Contracts (Rst.) = offer must describe (1) the duration & (2) nature of the services

c) Sale of Goods Contracts (UCC) = offer must describe (1) the goods & (2) quantity of goods

1) UCC § 2-204(3) = contract doesn’t fail for indefiniteness if parties intended to contract & there’s a reasonably certain basis for giving an appropriate remedy
E. Situations That Are Generally Not Offers

1. No Objective Intent to Contract = acts evidently done in jest or without intent to create legal relations aren’t offers
2. Invitations to Deal
i. Price Quotes
a) General Rule = price quotes are typically viewed as invitations to deal

b) Exception = may be an offer if reasonably specific
1) Fairmount Glass Works v. Crunden-Martin = where a party quotes a price, inviting acceptance by the other party, a binding offer has been made that cannot be revoked once accepted

ii. Preliminary Negotiations
a) General Rule = preliminary negotiations are not valid offers because they don’t indicate the parties present intent to be bound by his statements

1) Rst. § 26 = manifestation of willingness to enter a bargain isn’t an offer if the offeree knows or has reason to know that the offeror doesn’t intend to conclude the bargain until he makes a further manifestation of assent

2) Owen v. Tunison = general statements made in negotiation don’t create a binding offer if they don’t indicate a party’s intent to be bound by those statements
3. Public Advertisements
i. General Rule = advertisements are considered invitations to buyers to make an offer of purchase

ii. Exception = where an advertisement is (1) clear, (2) definite, (3) explicit, & (4) leaves nothing open for negotiation, there is a valid offer; it must specify the quantity & who can accept (e.g., “first come, first serve”)

iii. Lefkowitz v. Great Minneapolis Surplus Stores = “first come, first serve” advertisement was a valid offer because:

a) It was reasonable to believe that D bargained for buyers to specifically perform by coming to the store

b) By limiting who can claim the purchase, there was no risk of obligation in excess of supply
F. Modifying Offers

1. Before Acceptance = after offer is made, but before acceptance, offeror can unilaterally modify the terms of the agreement

2. After Acceptance = after offer is made and accepted, offeror may not impose any additional or arbitrary conditions on offer
G. Termination of Offers

1. Rejection or Counteroffer (offeree)
i. Rejection:
a) General Rule:
1) Rst. § 38(1) = if offeree declines the offer, his power of acceptance is terminated; the offer cannot be revived unless the offeror chooses to revive it

b) Exception:
1) Rst. § 38(2) = if offeree manifests an intention to take the offer under further advisement, his manifestation of intent not to accept the offer is not a rejection

2) Example = Seller offers Buyer a car for $10k; Buyer says he would definitely buy for $5k but he’ll think about it; offer isn’t terminated because Buyer manifested an intention to take it under further consideration
ii. Counteroffer:
a) Concept:

1) Rst. § 39(1) = offeree proposes different or substituted terms with regard to offeror’s original offer

b) Consequence:

1) Rst. § 39(2) = counteroffer is typically treated like a rejection, terminating offeree’s power of acceptance

c) Exceptions:

1) Rst. § 39(2) = (1) offeror may choose to revive the offer, or (2) perhaps offeree intended to take offer under further advisement
2. Revocation (offeror)

i. Concept:

a) Timing = revocation must be made before offeree accepts

b) Notice = offeree must receive notice of offeror’s revocation

c) Unambiguous Indication = offeror must communicate an unambiguous statement of revocation to offeree

ii. Direct Revocation:

a) Rst. § 42 = offeror withdraws his offer by directly notifying offeree of his revocation 
b) Hoover v. Clements = after making an offer, offeror told offeree “I don’t know if we’re ready, we may not go through with it”; offeror’s manifestation of intent not to contract amounted to a direct revocation

iii. Indirect Revocation:

a) Rst. § 43 = offeror takes a definite action that demonstrates he is no longer interested in maintaining the offer & offeree learns of offeror’s conduct from a reliable source
1) Justification = after learning from an apparently reliable source, a reasonable person in offeree’s position would no longer believe that the offer was still on the table
b) Dickinson v. Dodds = offeree’s agent informed offeree that offeror intended to revoke his offer; valid revocation
3. Lapse of Time (offeree)

i. General Rule = when the offer is communicated in a face-to-face conversation, the offer lapses when the parties are no longer face-to-face, unless offeror expresses a contrary intention in the offer
ii. If Deadline to Accept Was Not Stated:

a) Rst. § 41(2) = the time to accept an offer lapses over a reasonable period of time

1) “Reasonable Time” = depends on the (1) nature of the contract, (2) circumstances surrounding the offer, (3) time acceptance was attempted, (4) parties’ course of dealing, & (5) trade usage

2) Example = if the subject matter of the contract is something that is subject to rapid changes in price (e.g., volatile stock), the “reasonable” period of time will likely be shortened

iii. If Deadline to Accept Was Stated:

a) Rst. § 41(1) = offeree’s acceptance, if made past the specified timeframe, is a counteroffer

4. Death or Incapacity (offeree/offeror)

i. Before Offeree’s Acceptance:

a) Rst. § 48 = if the offeror dies (or is adjudicated incompetent), then the offer & the offeree’s corresponding power of acceptance terminate automatically, without regard to whether offeree had notice of the offeror’s death or incapacity

b) Minority of Jurisdictions = death or incapacity shouldn’t terminate the offer unless offeree has notice, as with revocation and rejection

ii. After Offeree’s Acceptance:

a) General Rule = automatic termination doesn’t apply; the only issue is whether there might be a defense to the contract that was formed on acceptance based on the defense of impossibility
H. Limitations on Offeror’s Power to Revoke

1. Restatement – Option Contracts:

i. Rst. § 87(1) = an offer becomes irrevocable as an option contract if:
a) There is a promise of irrevocability from offeror (signed in writing), supported by consideration from offeree; or
b) The offer is made irrevocable by statute

ii. Rst. § 87(2) = the offer foreseeably induces detrimental reliance of a substantial character by the offeree

a) Drennan v. Star Paving Co. = in reliance on D’s acceptance of a subcontracting bid, P bid for a general contract; D revoked the bid before P accepted the general contract; it was reasonably foreseeable that P would rely

b) Example = D makes an offer to P, knowing he would have to hire another person; before P accepted, he hired another for $100,000; because it was reasonably foreseeable, and $100,000 is substantial, D’s offer is irrevocable

iii. Rst. § 45 = where the offer states that the offeree can only accept by performance, and the offeree tenders the beginning of that performance, the law will imply an option contract to make the offer irrevocable

a) Conditions = offer must not invite promissory acceptance

b) Justification = the beginning of performance completes the manifestation of mutual assent and furnishes consideration for the option contract; beginning performance is an implied promise to complete performance
2. UCC – Firm Offers:

i. UCC § 2-205 = an offer (a) made by a person in the business of selling goods of that kind (i.e., a “merchant”), (b) that is in writing, and (c) that provides that the offer will be held open, is irrevocable, even without consideration, for the period stated, or if no period is stated, then for a period not to exceed 3 months

I. Material Mistakes in Offers

1. Rst. § 153 = if, at the time of acceptance of an offer, the offeree knows or has reason to know that the offer was based on a material mistake of fact, and it would be unconscionable to enforce the agreement as made, the contract may be rescinded

i. Elsinore Union Elementary v. Kastorff = clerical error in D’s contracting bid was material, entitling him to rescission

Common-Law Acceptance
J. Acceptance in General

1. Concept
i. Rst. § 50(1) = an acceptance is a manifestation of assent – objectively determined – to be bound by the terms of the offer
2. Mirror-Image Rule
ii. Rst. § 50 = acceptance must “mirror” the terms of the offer, neither omitting nor adding terms (Wucherpfennig)
iii. Rst. § 59 = if an acceptance adds or omits terms, it operates as a counteroffer or a rejection

iv. Rst. § 61 = if an acceptance requests additional terms or a change to terms, it isn’t a counteroffer or rejection unless acceptance is conditional on the additions/changes to the terms of the offer
K. General Rules About Acceptance
3. Intent to Accept – Offeree Must Have Knowledge of the Offer
i. Concept = an offeree cannot manifest assent to an offer he doesn’t even know about, so offeree must have knowledge of the offer in order for him to intend to accept it
4. Who Can Accept the Offer
i. Concept = the power of acceptance is personal to the offeree; nobody else has the power of acceptance

ii. Justification:

a) Objective Theory of Contracts = nobody else would be reasonable in believing that his assent to the offeror’s offer would create a binding contract

b) Offeror is the Master of the Offer = contract liability is volitional – the offeror cannot be forced into a contract with someone to whom he made no offer
5. How to Accept Offer
i. If Offer Requires Use of a Particular Method of Acceptance:
a) Traditional Rule = to be effective, the acceptance must conform to any and all requirements specified in the offer; if an offer stipulates the time, place and/or manner of acceptance, any attempt to accept must comply
1) Rst. § 60 = if an offer requires the use of a particular method of acceptance, use of any other method is a counteroffer

2) Justification = offeror is kind, and, therefore, shouldn’t be forced to deal on terms other than those he specified

ii. If Offer Suggests Use of a Particular Method of Acceptance:

a) In General:
1) Rst. § 30(2) = unless otherwise indicated, an offer will be treated as inviting acceptance in any manner reasonable in the circumstance, including return promise or performance of what’s requested by the offer
2) Rst. § 60 = if the offer merely suggests a use of a particular method, use of (1) the suggested method or (2) a different, reasonable method is a valid acceptance

i) “Reasonable” Method = one that is as quick and as reliable as the suggested method (Rst. § 65)
(a) The same one used by the offeror, or
(b) One that’s customary in similar transactions at the time & place where the offer was received

ii) Unreasonable Method = counteroffer that terminates offeree’s power of acceptance

iii. If Offer Invites Acceptance Either by Performance OR Return Promise:
a) Rst. § 32 = if the offer can be interpreted to invite acceptance by performance OR promise, offeree can choose either

1) Ever-Tite Roofing Co. v. Green = offer didn’t specify manner or timeframe of acceptance, so P was free to choose to perform or return promise; P began performance within a reasonable time & was a valid acceptance

b) Rst. § 62 = (1) if acceptance can be made by promise or performance, beginning the invited performance operates as an acceptance; (2) such a promise operates as a promise to render a complete performance
L. Acceptance in Unilateral & Bilateral Contracts
1. Unilateral Contracts
i. Concept = a unilateral contract is an exchange of a promise for performance; offeree accepts via performance
ii. Requirements:
a) Offer Must Invite Acceptance by Performance
1) Rst. § 53 = an offer can be accepted by performance only if the offer invites that kind of acceptance
b) Offeror Must Partially Perform
1) Rst. § 50(2) = acceptance by performance requires at least part of what the offer requests to be performed
c) Notice Generally Not Required
1) General Rule = notice is not required for acceptance by performance because the offeror is bargaining for the act to be done, so that the completion of the act alone is enough to bind offeror without further notice
2) Rst. § 54 = notice of acceptance is required if:
i) The offer requests notice, or
ii) The offeree has reason to believe that the offeror has no adequate means of learning of performance with reasonable promptness & certainty
(a) White v. Corlies & Tift = without reasonable indication that performance of the agreement commenced, acceptance by performance cannot occur & no contract is formed
(b) Carlill v. Carbolic Smoke Ball Co. = no notice of acceptance was required because offeror didn’t request notice & it would be unreasonable to expect individuals to contact advertisers to give notice
(c) Consequence of Failure to Give Notice = the offeror’s duty to perform is discharged
3) Rst. § 54(2)(b) = if notice is required but the offer doesn’t specify a timeframe, offeror must tender notice within a “reasonable time,” subject to the circumstances surrounding the contract
i) Ever-Tite Roofing Co. v. Green = contract didn’t specify timeframe for notice, P commenced performance within a reasonable time, created a valid and enforceable contract
4) Rst. § 54(2)(c) = offeror may waive need for notice of acceptance by performance
2. Bilateral Contracts

i. Concept = a bilateral contract is an exchange of promises; offeree accepts via return promise
ii. Requirements:
a) Offeree’s Return Promise

1) Rst. § 50(3) = promissory acceptance requires the offeree to complete every act essential to making the promise
b) Notice Requirement

1) Rst. § 56 = acceptance of an offer by return promise is not effective until communicated to the offeror
i) Offeree must (1) exercise reasonable diligence to communicate acceptance to offeror or (2) offeror must receive notice of acceptance seasonably
2) Exception = if the contracting parties intended for their contract to become binding immediately upon acceptance, then the offeree need not notify the offeror of acceptance in order to create a binding contract
i) Int’l Filler Co. v. Conroe Gin, Ice & Light Co. = the notice requirement can be dispensed with if the offer manifests a contrary intention
3) Consequence of Failure to Give Notice = offeror may withdraw the offer
M. Acceptance by Silence
1. General Rule = silence is response to an offer is not acceptance because silence is inherently ambiguous, so the offeror is not reasonable in inferring much from it; notice is usually required to conclude the bargain
2. Exceptions:
i. Rst. § 69(1)(a) = if the offeree takes the benefit of offered services with reasonable opportunity to reject them
a) Example = street workers number home addresses on sidewalk, and they say “if you don’t want service leave a note on the curb, otherwise we’ll assume you want service”; if no note is placed on the sidewalk, acceptance is presumed
ii. Rst. § 69(1)(b) = if the offeror gave the offeree a reason to understand that his assent may be manifested by silence or inaction, and the offeree intends to accept the offer (offeree remains silent in reliance on offeror’s statement)
iii. Rst. § 69(1)(c) = if, because of previous dealings, it’s reasonable to assume acceptance unless the offeree notifies the offeror that he doesn’t intend to accept again
a) Example = you subscribe to a service that delivers alcohol on a monthly basis; unless you notify the offeror otherwise, acceptance of the alcohol package is presumed, given the history of previous dealings
N. The Mailbox Rule
1. General Rule = unless stated otherwise, acceptance is effective upon dispatch, even if the offeror never receives it
i. Rst. § 63(a) = unless the offer stipulates otherwise, an acceptance is effective upon dispatch
a) “Dispatch” = occurs when the acceptance leaves the offeree’s control & is turned over to a delivery service
1) Dispatch by Offeree’s Agent = if offeree asks someone else to dispatch acceptance, dispatch is effective only after that person turns it over to a delivery service
b) “Unless Stipulated Otherwise” = offeror can stipulate that the offer may be accepted only once he receives it
c) Justification = the Mailbox Rule ensures predictability and certainty, providing some definiteness to the formation of a contract by giving the offeree a dependable way to render acceptance
2. Exception: Rst. § 63(b) = an acceptance under an option contract is not effective until offeror receives it
O. Timing of Acceptance, Offers, Revocations, & Rejections
6. Acceptance
i. Rst. § 63(a) = an acceptance is generally effective upon dispatch
ii. Rst. § 63(b) = in an option contract, acceptance is effective upon the offeror’s receipt
7. Offer
iii. General Rule = an offer is effective upon receipt

a) “Receipt” = when it comes into the possession of the person addressed, or someone authorized by him to receive for him; or when it is deposited in some place which he has authorized as a place for this or similar communications to be deposited (Rst. § 68)
8. Revocation

iv. Rst. § 42 = a revocation is effective upon receipt

9. Rejection or Counteroffer

v. Rst. § 40 = a rejection or counteroffer is effective upon receipt

10. Rejection Followed by Acceptance

vi. Rst. § 40 = a rejection is effective if it is received before acceptance; if it is, acceptance converts into a counteroffer
11. Acceptance Followed by Rejection

vii. Rst. § 40 = acceptance is effective if it is dispatched & received before rejection
P. Effects of Revocation or Rejection of Offers

12. Offeror Receives Acceptance Before Rejection
i. Example 1 = offeror sends offer ( offeree dispatches acceptance, then rejection ( offeror receives acceptance, then rejection ( contract
ii. Example 2 = offeror sends offer ( offeree dispatches rejection, then acceptance ( offeror receives acceptance, then rejection ( contract
13. Offeror Receives Rejection Before Acceptance
iii. Example 1 = offeror sends offer ( offeree dispatches acceptance, then rejection ( offeror receives rejection first & detrimentally relies on it, then rejection ( no contract
iv. Example 2 = offeror sends offer ( offeree dispatches rejection, then acceptance ( offeror receives rejection first, then acceptance ( no contract
14. Offeree Receives Offer & Accepts Before Receiving Revocation
v. Example = offeror sends offer, then revocation ( offeree receives offer & dispatches acceptance, then receives revocation ( contract
15. Offeree Receives Offer & Revocation Before Accepting
vi. Example = offeror sends offer, then revocation ( offeree receives offer, then revocation, and then dispatches acceptance ( no contract
UCC Acceptance: Battle of the Forms
Q. UCC § 2-207: Battle of the Forms
16. Concept

i. Rejects the common-law mirror image rule

ii. In contracts for the sale of goods, an acceptance need not mirror the terms of the offer
17. UCC § 2-207(1): Imperfect Acceptance
i. Concept = a definite & seasonable expression of assent to an offer shall constitute an acceptance even though it contains new or different terms

a) “Definite Expression of Assent” = (a) “I agree” or “I accept” or (b) there is a written confirmation

b) “Seasonable” = the acceptance must be sent to the offeror within a reasonable time
ii. Requirements to Qualify as Valid Acceptance:
a) No Material Divergences = the assent must not diverge in any significant way from the terms of the offer that are specific to the particular transaction at issue (i.e., price, quantity, delivery requirements, description of goods)

b) Must Not Be Conditional = it must not affirmatively and explicitly be made conditional on the offeror’s further assent to the additional or different terms

1) If acceptance is expressly made conditional on assent to the new or different terms, there must be assent to those terms or the acceptance is not effective, and no contract is formed (counteroffer)
2) “Conditional” = the offeree must expressly demand assent to the new or different terms 
18. UCC § 2-207(2): Additional Terms
i. Concept = additional terms are treated as proposals that are subject to this subsection:

a) Between Merchants = new terms automatically become part of the contract unless:
1) The offer expressly limits acceptance to the terms of the original offer; or
2) The new terms materially alter the offer (i.e., creates surprise or hardship to other party without its express awareness); or
i) Bayway Refining Co. v. Oxygenated Marketing & Trading A.G.
(a) “Surprise” = offeror must show (1) a reasonable merchant would’ve been surprised by the new term (objective) & (2) he was actually surprised by the new term (subjective)
(b) “Hardship” = courts will usually find hardship when the new term creates/allocates a prolonged, open-ended liability to the offeror

3) The offeror objects to them within a reasonable time

b) Between Non-Merchants = new terms only become part of the contract upon the assent of the offeror
19. Different Terms: Three Approaches

i. First Approach (CA) = different terms are treated just like additional terms under UCC § 2-207(2), with different terms in an acceptance becoming part of the contract only if they don’t materially alter it 
ii. Second Approach (Minority) (“Fall Out”) = different terms in the offeree’s acceptance “fall out” of the agreement, and parties stick with the terms of the original offer
iii. Third Approach (Majority) (“Knock Out”) = the different term & the conflicting term in the original offer knock each other out – neither becomes part of the contract – and the resulting gap is filled with neutral UCC gap-fillers
a) Northrop Corp. v. Litrionic Industries
20. UCC § 2-207(3): Agreement by Conduct
i. Concept = if a contract was not formed under § 2-207(1) or § 2-207(2) by the writings exchanged, but the parties’ conduct nevertheless demonstrates that some contract does exist, then there is a valid and enforceable contract & the terms of the contract consist of:

a) The terms on which the parties’ writings agree, and

b) Disputed terms that weren’t mutually agreed to are “knocked out” & the resulting gap is filled with UCC gap-fillers
1) C. Itoh & Co. v. The Jordan Int’l Co.
21. Delayed Terms in Rolling Contracts
i. In General = there’s some disagreement over whether § 2-207 applies to delayed terms in the case of “rolling contracts”

ii. Rolling Contract = where a consumer orders a product, such as a computer, online or by phone & pays with credit card; usually there’s a right for a limited number of days to return it for a full refund; when the computer arrives at Buyer’s home and is opened, inevitably there’s a packet of “Standard Terms & Conditions” enclosed

a) Problem = whether the Standard Terms provisions (including, usually, an arbitration clause) are analyzed under § 2-207 depends on when the court determines the contract was formed

1) Some Courts = if the contract was formed when the order was placed, or when the computer was delivered, then it would be analyzed under § 2-207, and will be considered “proposals” for modification or addition that don’t become part of the contract unless the consumer accepts them
2) Other Courts = if, on the other hand, the contract is regarded as not formed until Buyer retains the computer beyond the right of return period, then the answer is no and the Standard Terms are included
3) Some Other Courts = some courts have refused to enforce some of these provisions altogether as unconscionable
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Consideration: Is the Deal Enforceable?

Consideration
R. What is Consideration?
22. General Requirements
i. “Bargained-For” = a performance or a return promise must be “bargained-for” in order to constitute consideration
a) Concept = a promise or performance is only bargained for if it is sought by the promisor in exchange for his promise, and it is given to the promisee in exchange for his promise or performance
b) Rst. § 71 = in a bargained-for exchange, performance may be (1) an act, (2) a forbearance, or (3) the creation/modification/destruction of a legal relationship
ii. Benefit/Detriment = that which is bargained-for must constitute a (1) legal benefit to the promisor or (2) a legal detriment to the promisee
a) Concept = the benefit to the promisor need not be economic, but legal; peace of mind or gratification that the promisee acted or forbore something is sufficient
b) Hamer v. Sidway = uncle promised nephew $5k if he forbore vices; nephew did; uncle was motivated to see nephew quit vices & nephew was motivated to receive $5k; his agreement to incur detriment was adequate consideration
23. Invalid Consideration: Gifts & Gratuitous Promises
i. Concept = because there’s no bargain involved in gifts or gratuitous promises, there’s no benefit to the promisor, and therefore no consideration

ii. Kirksey v. Kirksey = although promisee incurred detriment by giving up her land and moving, the detriment didn’t confer a benefit to promisor; moving to promisor’s house was a logistical necessity; promissory estoppel would work

S. Adequacy of Consideration

24. In General
i. Rst. § 79 = courts do not typically look into the adequacy of consideration, just to its existence
ii. Peppercorn Theory of Contracts = the theory that “a mere peppercorn” will suffice to satisfy the requirement of consideration; this notion is that the relative equivalence of exchange is not a condition to contract enforcement
a) Justification = this is consistent with the principle of freedom of contract & the role of courts as enforcing private deals struck by the parties, not making or re-making those deals for them; so long as there’s an exchange = OK
2. Doctrine of Nominal Consideration
i. Concept = where consideration was $1 or some insignificant sum, it is insufficient to constitute consideration & the promise shouldn’t be enforced because the purported consideration was not truly bargained-for

a) Rst. § 71, comment b = “a mere pretense of a bargain does not suffice, as where there is a false recital of consideration or where the purported consideration is merely nominal”
b) Justification = the alleged consideration is clearly a sham – and both parties know it or have deliberately disguised what in substance is a gratuitous promise to look like a bargain – enforcement should be denied

c) Conclusion = thus, where there is no element of exchange, the promise is truly gratuitous, and enforcement will fail for lack of consideration
T. Forbearance of Claims as Consideration
1. Rst. § 74(1) = the relinquishment of a claim constitutes a detriment, and thus consideration, so long as either:

i. The claim is objectively well-founded or

ii. Even if the claim is groundless, the claimant honestly believes the claim is valid
a) Dyer v. National By-Products, Inc. = P forbore suing employer in exchange for its promise of lifelong employment
2. Justification = this rule is consistent with the policy favoring the compromise of legitimately disputed claims; the alternative would permit the second-guessing of claims surrendered in good faith and no private settlement would ever be truly final
U. Mutuality of Obligation & Illusory Promises
25. Mutuality of Obligation
i. General Rule = consideration must exist on both sides of the agreement to form a valid contract; that is, when each party is bound to the other by a promise there is a mutuality of obligations
26. Illusory Promises
i. General Rule = where consideration exists on only one side, obligating only one party to perform, the promise is illusory & the agreement is unenforceable for lack of mutuality of obligations

a) Rst. § 77 = a promise is illusory if the promisor has reserved unbridled discretion over his obligation to perform; essentially, performance appears to be left solely to the option of the promisor
b) Strong v. Sheffield = creditor-promisor was able to foreclose on debt at any time; because promisor reserved a choice for various alternative performances, not all of which promisee would agree to, there was no valid agreement
27. Judicially Implying Mutuality of Obligation
i. General Rule = courts today will typically imply promises (usually good faith) to limit the promisor’s unfettered discretion in a facially illusory promise in order to infer mutuality of obligation, creating a valid & enforceable contract
a) Satisfaction Clauses = promises to exercise good faith may be implied to infer mutuality of obligation
1) Mattei v. Hopper = thus, a satisfaction clause in a real estate contract that is based on a party’s subjective discretion doesn’t render his promise illusory because he is presumed to be acting in good faith

b) Exclusivity Contracts = promises to use reasonable efforts may be implied to infer mutuality of obligation

1) Wood v. Lucy, Lady Duff-Gordon = where a contract gave P the exclusive right to make profits for D but didn’t specify his duties, it won’t be void due to illusory promise because P is presumed to use reasonable efforts
c) Requirements Contracts = UCC implies a promise to act in good faith in order to infer mutuality of obligation, because, while buyer promises to purchase his requirements, he does not specify the quantity
1) UCC § 2-306(1) = in output contracts, requirements contracts, and exclusive dealings, courts will imply a promise to act in good faith when it comes time to make the purchase

2) Structural Polymer Group, Ltd. v. Zoltek Corp. = promisor’s good-faith obligation to purchase its requirements is sufficient consideration for requirements contracts, even if promisor had no requirements at time of formation

V. Invalid Consideration: Past Performance
1. General Rule = past performances are not valid consideration, because they were not given in exchange for the promise when it was made

i. Rst. § 71 = the problem with past performance is a timing issue; there’s nothing presently sought by promisor

a) Feinberg v. Pfeiffer Co. = timing issue; P’s past performance was invalid consideration for D’s promise of lifetime pension; thus, because D sought nothing from the exchange (no reciprocal motive), D’s promise was gratuitous

2. Exception:
i. Rst. § 82(1) = a subsequent promise to pay all or part of a previous contractual/quasi-contractual debt owed by the promisor is binding & enforceable, unless debt expired because of the statute of limitations (4 years, usually)

W. The Pre-Existing Duty Rule & Contract Modification

28. Contract Modification Rule

i. Common-Law Rule = for any contract modification to be enforceable, the modified agreement must be supported by new consideration

ii. UCC Rule = the modification of a contract for the sale of goods does not need new consideration to be enforceable

a) UCC § 2-209(1) = an agreement modifying a contract for the sale of goods needs no consideration to be enforceable; however, the modification must be made in good faith (no duress) or it will be barred
29. The Pre-Existing Duty Rule
iii. Rst. § 73 = a promise to do that which a party is already legally bound to do (or refrain from doing) does not constitute valid consideration for contract modification; new consideration is required for the modified agreement to be enforceable
30. One-Sided Modification Might Signal Duress

i. Concept = a one-sided modification (only one party’s performance was changed) might signal that the modified promise was not truly voluntary but the product of some form of duress
a) Justification = ordinarily, a party doesn’t agree to pay more (or take less) without receiving something in return from the other party unless that person is being pressured improperly; thus, requiring new consideration helps to ensure that the modification wasn’t coerced
b) Alaska Packers’ Assn. v. Domenico = seamen took advantage of the situation to force Alaska Packers’ agent into agreeing to a higher wage for the work they already promised to do; this amounted to economic duress, but the promise was held unenforceable for lack of valid consideration under the pre-existing duty rule
31. Criticism of the Pre-Existing Duty Rule

i. Over-Inclusive = the pre-existing duty rule is over-inclusive in that it prevents parties to a contract from being able to voluntarily modify their performance obligations in light of new circumstances, unanticipated difficulties, etc.

32. Exceptions to the Pre-Existing Duty Rule

i. Legal Fiction of Mutual Rescission:

a) Concept = courts indulge the fiction that contract modification was immediately preceded by the mutual rescission of the original contract; thus, there’s a moment in time when neither party is obligated to the other and the original consideration could serve as valid consideration for the modified deal

1) Watkins & Son v. Carrig = parties may rescind an existing agreement & enter a new agreement to pay a higher price for performance already required under the original contract if they mutually agree to the change in terms

b) Problem with Mutual Rescission = at the time of rescission, either party is obligated to the other; either party, then, can escape the agreement without fear of legal repercussions

ii. Unforeseen Circumstances:
a) Rst. § 89(a) = if modification was made in light of (1) unforeseen circumstances & (2) the modification was fair & equitable, then the modified contract will be enforced despite the absence of consideration

i. Modification is for a Contract for the Sale of Goods (UCC):
a) UCC § 2-209(1) = an agreement modifying a contract for the sale of goods is binding even without consideration
ii. Modification is Supported by New Consideration:
a) Rst. § 73 (clause 2) = if modification involves the performance of an act that is similar to, but not exactly the same as, the performance required under the pre-existing contract, there is consideration for a promise to pay more money

b) Requirement = the similar performance must be legally significant and not just an appearance of new consideration
iii. Pre-Existing Duty is Owed to a 3rd Party
a) General Rule = the pre-existing duty rule doesn’t apply if the pre-existing duty is owed to someone other than the person who makes the new promise

iv. There’s a Valid Defense for Not Fulfilling the Original Contract
a) Concept = because there was a valid defense for not performing under the pre-existing contract, the promisor wasn’t legally obligated to render any performance under that contract; thus, the promise under the new contract is enforceable by definition, because it is a new contract and there was no pre-existing duty to perform
Consideration Substitutes
X. The Material Benefit Rule (Promise + Prior Benefit)
33. General Rule
i. Rule = past consideration or moral consideration is not sufficient to satisfy the “bargained-for” requirement

a) Mills v. Wyman = a promise based on a moral obligation but made without legal consideration doesn’t constitute an enforceable contract unless it is tied to a pre-existing legal obligation

34. Exception: The Material Benefit Rule

i. Rule = if you receive a direct antecedent benefit, it is sufficient consideration for a subsequent promise to pay for past services rendered
a) Rst. § 86(1) = a promise made in recognition of a prior benefit may be enforced to the extent necessary to prevent injustice (i.e., to prevent unjust enrichment)
b) Rst. § 86(2) = however, the promise (1) must not have been conferred as a gift & (2) must not be disproportionate in value to the benefit conferred

c) Webb v. McGowin = P saved decedent, who later promised to pay P monthly; a moral obligation is sufficient consideration to support a subsequent promise to pay where promisor has received a material & substantial benefit

Y. Promissory Estoppel (Promise + Reliance)

35. Rule
i. Rst. § 90 = a promise that reasonably & foreseeably induces the promisee to detrimentally change position in reliance may be enforced despite the lack of consideration, to the extent necessary to prevent injustice (damages may be limited)
a) Ricketts v. Scothorn = grandfather’s promise to pay P induced her to quit her job; equitable estoppel intervened to prevent promisor from revoking the validity of the gratuitous promise in light of P’s foreseeable detrimental reliance

b) Feinberg v. Pfeiffer = a gratuitous (and thus unenforceable) promise may nevertheless be transformed into a binding and enforceable contract if the promisee foreseeably, reasonably, and detrimentally relies on the promise

36. Requirements

i. A promise
ii. Justifiable & detrimental reliance on the promise by the promisee

iii. That the promisor should have reasonably expected to induce the promisee to change position by (1) taking some detrimental action or (2) forbearing from acting, and
iv. Enforcement is necessary to prevent injustice
Z. Unjust Enrichment: Quasi-Contracts & Contracts Implied-in-Fact

37. Unjust Enrichment & Restitution

i. Concept:
a) Enrichment is unjust if gains are produced through another’s loss and should be restored to the other
b) Enrichment is not unjust if it is (1) accidental, (2) mistaken, or (3) impossible to return
ii. Factors for Consideration:
a) Who is at fault? (if the person caused the enrichment, it is unjust)
b) Can it be returned without the person being deprived of a valuable choice or suffering any prejudice?
c) Are there services rendered that cannot be returned, thereby depriving the person of a valuable choice?
iii. Examples:
a) Example 1 = someone mistakenly delivers a Ferrari to your house, through no fault of your own; no unjust enrichment if it is possible to return the Ferrari
b) Example 2 = doctor finds an unconscious, ugly-ass man on the street and performs emergency cosmetic surgery; ugly-ass man isn’t unjustly enriched because (1) doctor couldn’t reasonably have expected payment in return & (2) ugly-ass man was deprived of the valuable choice of deciding to take on elective surgery or not
c) Example 3 = someone mistakenly paints your house because you intentionally mislabeled your address; because the painting was caused by your own actions, you’ve been unjustly enriched and are liable to pay painter for services
38. Quasi-Contracts
i. Concept:
a) A quasi-contract (implied-in-law contracts) is an undertaking created under the law of restitution to prevent unjust enrichment
b) There is no real promise or voluntary consent; but rather a duty imposed by law to pay (i.e., make restitution) for the value of a benefit conferred on the D by the P so as to avoid inequity
c) Quasi-contracts can be implied by law only when there’s no other remedy available
ii. Examples:
a) Cotnam v. Wisdom = where there’s no agreement on which a court may enforce a contract, as where doctors render services on persons who are unable to contract due to their condition, court may imply a quasi-contract to require payment for those services
b) Callano v. Oakwood Park Homes Corp. = shrubs planted on property increased property value; a quasi-contract cannot be used to substitute one promisor or debtor for another
c) Pyeatte v. Pyeatte = spousal agreement to pay for each other’s’ grad school; restitution is available to a former spouse on a quasi-contract theory to prevent unjust enrichment if the facts demonstrate an agreement between the spouses (contract implied-in-fact) and an effort by one spouse that inured solely to the other spouse’s benefit by the time of dissolution
39. Implied-In-Fact Contracts
i. Concept = an agreement predicated on the voluntary undertakings of the parties, where the promises are evidenced by the parties’ conduct
Are there Defenses to Enforcement?

Defenses Based on the Form of the Agreement
AA. Statute of Frauds
40. Background
i. Under the Statute of Frauds, certain agreements must be in writing to be enforceable
ii. If the agreement is not actually in writing, then it must be evidenced/corroborated by a writing in order to be enforceable
41. Common-Law & UCC Requirements
i. Common-Law Rule = for a contract to be enforceable under the Statute of Frauds, it must be:
a) In a writing
b) Signed by the party to be bound
c) And must identify (1) the parties, (2) the subject matter, (3) any consideration given by both sides, & (4) other important terms and conditions
ii. UCC Rule = for a contract for the sale of goods to be enforceable under the Statute of Frauds, it must be:
a) In a writing
b) Signed by the party to be bound
c) And must identify (1) the goods & (2) the quantity of goods being sold
42. Purpose of Statute of Frauds
i. Prevention of Fraud = Statute of Frauds is intended to prevent false claims by an unethical P that there was an oral agreement when in reality there was no such agreement
ii. Preserve Certainty = parties’ memories fade with time; a writing preserves & memorializes the terms of the agreement; parties are more likely to take the agreement more seriously in the face of a written agreement
43. Agreements Covered by the Statute of Frauds
i. Marriage Contracts = applies when promise of marriage is part of consideration for the contract (e.g., a prenup)
ii. Suretyship Contracts = applies when there’s a promise to answer for the duty/debt of another (see Strong v. Sheffield)
iii. Executor/Administrator Contracts = applies when there’s a contract of an executor/administrator of an estate to answer for a duty of his decedent
iv. Real Estate Contracts = applies when there’s a contract for the sale of land
a) Exceptions to the Statute of Frauds Requirement:
1) Estoppel = oral agreement will be enforceable if Buyer materially changed position in detrimental reliance
2) Part Performance = oral agreement will be enforceable if Buyer did any two of the following:
i) Paid all or part of the purchase price
ii) Is in possession of the property
iii) Made improvements to the property
v. Service Contracts Incapable of Being Performed Within 1 Year

a) Rst. § 110(1)(e) = where a contract for services cannot be performed within 1 year of the creation of the contract, it must satisfy the Statute of Frauds (requires full performance to satisfy Statute of Frauds, no exceptions)
1) Fixed Time Period = a contract to provide services for 2 years is within the Statute of Frauds, even if a party can terminate the agreement on 5 days’ notice (termination viewed as different from performance)
2) Fixed Time = a January 2, 2021, contract by A to perform at B’s 75th birthday party on December 7, 2022, is within the Statute of Frauds, even though A’s performance will only last an hour (focus isn’t on how long performance will last but whether performance can be completed within 1 year of the contract)
3) Specific Task = a contract between the City of LA and A to move the Statue of Liberty to Beverly Hills is not within the Statute of Frauds, because tasks are never within the Statute of Frauds (most courts reason that, with unlimited resources, any task is “capable” of being performed within 1 year of the contract)
4) Lifetime = a contract where A offers B lifetime employment is not within the Statute of Frauds, because B could die at any time
vi. Sale of Goods Contracts for $500 or More

a) UCC § 2-201(1) = a contract for the sale of goods for $500 or more is not enforceable unless there is:
1) Some writing sufficient to indicate that a contract for sale has been made between the parties and
2) Signed by the party to be bound by the agreement
b) Rst. § 110(2)(a) = contracts for the sale of goods for $500 or more are within the Statute of Frauds
Defenses Based on Capacity
AB. Minors
1. General Rule = under “the Infancy Doctrine,” until a person reaches the age of majority, any contract into which he enters is voidable by the minor or the minor’s guardian because of incapacity
2. Limitations on Incapacity Defense:
i. Public Policy/Statutes = public policy or statutes may provide that a minor cannot disaffirm certain contracts
a) Necessaries = an adult can hold a minor liable in quasi-contract for the reasonable value of necessaries sold to him; whether the items are “necessaries” are determined by the minor’s situation in life (e.g., poor, emancipated, etc.)
1) Douglass v. Pflueger Hawaii, Inc. = “necessaries” include housing, apparel, medical aid, teaching & instruction, hospital care, and drug/alcohol treatment; employment considered one of the “necessaries” in Hawaii, and therefore operates as an exception to the Infancy Doctrine
b) Statutes = many statutes regarding contracts made for (1) insurance, (2) banking, (3) student loans, & (4) military enlistments also prohibit a minor from avoiding obligations under those contracts
ii. Affirming/Disaffirming Contracts = once the minor reaches majority and the incapacity ends, the contracts may be expressly or impliedly affirmed by:
a) Expressly = by expressly affirming the obligations
b) Impliedly = affirming the obligations through conduct (e.g., continuing performance after reaching majority)
c) Failing to Timely Disaffirm = by failing to make a timely disaffirmance within a reasonable time after reaching majority (Rst. § 14)
AC. Mental Incapacity

1. General Rule:
i. Rst. § 15 = one incurs only voidable contractual duties by entering a contract if, by reason of mental illness or defect:
a) Cognitive = he is unable to understand in a reasonable manner the nature & consequences of the transaction; or
b) Behavioral = he is (1) unable to act in a reasonable manner in relation to the transaction & (2) the other party has reason to know of his condition
2. Exceptions:
i. Rst. § 15(2) = if the contract is fair & beneficial to the alleged incompetent, tendency is to uphold the contract; if the contract is not fair & beneficial to the alleged incompetent, tendency is to void the contract
a) Ortelere v. Teachers’ Retirement Bd.
3. Affirming/Disaffirming Contracts:
i. Disaffirmation = the person making the contract or the person’s legal representative may disaffirm the contract
ii. Affirmation = if the incapacitated person regains capacity, the person may affirm the contract
4. Adjudication:
i. Courts will look to see if the contract was entered into during a “lucid interval” or a period of “insane delusion”
AD. Intoxication

1. General Rule:
i. Rst. § 16 = a person intoxicated at the time of contract formation has the power of avoidance (voidable) only if:
a) The person was unable to understand the nature & consequences of the transaction, and
b) The other party knew or had reason to know of the intoxicated person’s state
2. Burden of Proof:
i. Burden of proof lies with the party claiming the defense
ii. Because it’s difficult to prove intoxication after the fact, there must have been outward signs or manifestations that would lead a reasonable factfinder to conclude that the person was intoxicated
Defenses Based on Flaws in the Agreement Process
AE. Duress
1. Types of Duress:
i. Gun-to-the-Head Duress

ii. Economic Duress

a) The person trying to enforce the contract applied wrongful pressure and
b) The person trying to avoid enforcement of the contract has no reasonable alternative (Alaska Packers’ Assn.)
2. General Rules:
i. Rst. § 175 = duress by threat makes a contract voidable if the victim’s manifestation of assent is induced by an “improper threat” by the other party that leaves the victim with no reasonable alternative
ii. Rst. § 176(1) = a threat is “improper” if:
a) What is threatened is (1) a crime or tort or (2) the threat itself would be a crime or tort
b) What is threatened is a criminal prosecution
c) What is threatened is the use of civil process & the threat is made in bad faith
d) The threat itself is a breach of the duty of good faith & fair dealing under the contract with the victim
iii. Rst. § 176(2) = a threat is “improper” if the resulting exchange is not on fair terms and
a) The threatened act would harm the victim & wouldn’t significantly benefit the threatening party
b) The effectiveness of the threat in inducing a manifestation of assent is significant increased by prior unfair dealings with the threatening party
c) What is threatened is otherwise a use of power for illegitimate ends
AF. Mistake of Existing Facts
44. Mutual Mistake
i. Concept = applies to make a contract voidable by the adversely affected party where both parties to a contract are mistaken as to facts that have a material effect on the exchange (unless he assumed the risk)
ii. Rules:
a) Rst. § 152(1) = a court will not grant relief for mistake if the party seeking relief assumed the risk under Rst. § 154
b) Rst. § 154 = a party bears the risk of his mistake if he falls under any of the following:
(a) Risk is allocated to the party by the agreement
(b) The party is aware, at the time of contract formation, that he has only limited knowledge with respect to the facts to which the mistake relates; but he nevertheless treats his limited knowledge as sufficient
(c) Risk is allocated to the party by the court because it is reasonable to do so under the circumstances
iii. When Courts Will Deny Relief:
a) The court concludes that there was simply a bad judgment or ignorance instead of “legal mistake”
b) There is a mutual mistake, but it is not “material” (the impact of the mistake on the parties)
c) There is a material mutual mistake but “under the circumstances,” the person seeking relief because of the mistake should bear the risk of their mistake
iv. Examples:
a) Buyer agrees to purchase from Seller what they both believe to be a Van Gogh painting
1) Both are art dealers & have no doubt about its authenticity
2) An expert later proves the painting to be a fake
3) Is the contract enforceable?
4) It is voidable by Buyer under mutual mistake
b) Same facts, except Buyer thought it was a Van Gogh but couldn’t be sure unless he consulted an expert
1) Buyer decided it wasn’t worth the time to consult an expert & bought the painting
2) Painting turned out to be a fake
3) Is the contract enforceable?
4) It is enforceable under Rst. § 154(b), because Buyer knew he only had limited knowledge with respect to the authenticity of the painting yet proceeded anyway, treating his limited knowledge as sufficient
c) Same facts, except an expert proves the painting is an original Van Gogh
1) Expert also finds that the painting is worth far less than either Buyer or Seller thought
2) Is contract enforceable?
3) Generally, caveat emptor controls and Buyer assumes the risk of paying more than the item is worth; however, if the price disparity is vast and material, then it may be voidable; or Buyer might have a claim for unjust enrichment
45. Unilateral Mistake
i. Concept = applies to make a contract voidable by the adversely affected party where one party is mistaken as to a “basic assumption” that have a material effect on the exchange (unless he assumed the risk)
ii. General Rule:
a) Rst. § 153 = a contract is voidable for unilateral mistake by the adversely affected party if he did not assume the risk under Rst. § 154 and:
(a) the effect of the mistake is such that enforcement of the contract would be unconscionable or
(b) the other party had reason to know of the mistake or his fault caused the mistake
iii. Examples:
a) Seller takes what he thinks is a pretty stone to a jeweler for appraisal
1) Jeweler tells Seller stone is worthless
2) Buyer overhears discussion, sees the stone, and realizes it is a $10k diamond
3) Buyer offers Seller $1, Seller agrees
4) Is contract enforceable?
5) It is voidable by Seller under Rst. § 153(b), because Buyer knew of the mistake & Seller didn’t assume any risk because he was unaware that he was running a risk to begin with (which is why he went to jeweler to appraise the stone to begin with)
b) Buyer purchases an item at a flea market for $5
1) Buyer later discovers that the item is a rare antique worth $50k
2) May Seller successfully sue to void the contract & recover the item?
3) It depends on whether the enforcement of the contract would be considered unconscionable due to price; on the one hand, Seller assumed the risk by selling the item without performing due diligence in assessing the item’s worth; on the other hand, the price disparity is so large that it is likely to have materially affected the exchange, in which case enforcement may be unconscionable under Rst. § 153(a)
AG. Undue Influence
1. General Rule:
i. Rst. § 177 = where (a) unfair persuasion, (b) a special relationship, or (c) a position of power is used to induce another to enter into a contract, the contract is voidable by the adversely affected party
ii. Odorizzi v. Bloomfield School Dist. = where excessive pressure is used to persuade a party “in a weakened mental state” such that the will of the dominant party replaces the will of the servient party, the agreement may be rescinded as obtained by undue influence
2. Odorizzi Elements of Undue Influence:
i. First Element:
a) First element is met if a party’s judgment is so impaired that his mental state prevents him from freely contracting
ii. Second Element:
a) Second element is met if excessive pressure or over-persuasion is used, indicated by several of the following factors:
1) The people representing the dominant party outnumber the weaker party
2) The time and/or location of the discussion is unusual or inappropriate
3) The dominant party claims the agreement must be reached immediately
i) No time to consult an attorney or 3rd party
ii) Any delay will have serious negative consequences
4) The weaker party does in fact fail to seek the advice of counsel or a 3rd party
AH. Misrepresentation of Existing Facts
1. Concept = an agreement will be voidable by the adversely affected party for misrepresentation if he can establish that:
i. The other party made a false statement as to existing facts and
ii. The false statement induced the victim to enter into the contract
2. Rst. § 164 = misrepresentation that induces assent is a defense if it was (1) fraudulent or material & (2) the other party was justified in relying upon the statement
i. Rst. § 162(1) = a misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and:
a) The maker knows or believes his statement is a lie
b) The maker doesn’t have the confidence that he states or implied in the truth of his assertion
c) The maker knows that he doesn’t have the basis that he states or implies for his assertion
ii. Rst. § 162(2) = a misrepresentation is material if:
a) Objective = it would be likely to induce a reasonable person to manifest his assent or
b) Subjective = the maker knows that it would be likely to induce the recipient to manifest his assent
3. If Misrepresentation is Material:
i. Victim will not have to prove that the misrepresentation was fraudulent or even negligent
ii. Victim may rescind the contract and be excused from future performance
a) Kannavos v. Annino = where one party to a contract of sale goes beyond “bare non-disclosure” and knowingly misrepresents material facts by telling “half-truths,” victim may rescind the contract even though he could’ve ascertained the whole truth by checking public records
4. When Victim is Justified in Relying on Misrepresentations:
a) Rst. § 168 = the victim is justified in relying on a misrepresentation if the maker asserts a statement of fact (certain)
b) Rst. § 169 = the victim is not justified in relying on a misrepresentation if the maker merely asserts a statement of opinion (expression of belief, without certainty), unless:
1) The maker stands in a relation of trust and confidence to the victim, or
2) The maker has superior knowledge, skill, judgement, or objectivity with respect to the subject matter, or
i) Vokes v. Arthur Murray, Inc. = where one party has superior knowledge, statements made within the area of such knowledge may be treated as statements of fact (credibility & reliance on a material statement)
3) The victim is for some special reason particularly susceptible to this particular misrepresentation
AI. Non-Disclosure/Concealment
1. Concept = non-disclosure with concealment is treated in the same way as misrepresentation
2. Traditional Rule = Caveat Emptor (“let the buyer beware”)
i. This doctrine is founded upon the theory that buyers & sellers of goods must look out for themselves & transact at their own risk
ii. Thus, non-disclosure without concealment is generally irrelevant, because a person making a contract is not required to tell the other person everything that they know (even if they know the other person lacks knowledge of certain facts)
a) Swinton v. Whitinsville Sav. Bank = where both parties to a contract of sale deal “at arm’s length,” “bare non-disclosure” of latent defects in goods will not render one party liable to another
3. Restatement Rule:
i. Rst. § 160 = an action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact doesn’t exist, making the contract voidable or rescindable by the adversely affected party
Defenses Based on What the Agreement Says
AJ. Illegality
1. General Rules:
i. First = a contract is generally voidable for illegality
ii. Second = if the subject-matter of a contract is illegal in that its performance involves a (1) crime or (2) tort, the contract is void
a) Example = A contracts with B for B to murder C; the contract is void
b) Example = A makes a contract with B for the purchase of illegal narcotics
iii. Third = if the contract is one where both parties are culpable, the contract is void and unenforceable and courts will “leave them where it found them”
a) Example = A contracts with B to kill C for $100; the agreement is void & unenforceable by either A or B
iv. Fourth = if the subject-matter isn’t illegal but the party’s purpose for the contract is illegal, the contract is voidable at the option of the innocent party
a) Example = A contracts to purchase chemicals from B; A’s purpose is to construct a bomb and blow up a building; the contract is voidable by B, and the court will not enforce the contract on behalf of A
AK. Public Policy
1. General Rule:
i. Rst. § 178(1) = courts may refuse to enforce contracts that violate public policy if:
a) The legislature (or statute) provides that the term is unenforceable, or
b) If there’s no legislation/statute, the court can develop common law as a basis for refusing to enforce the term on the ground of public policy
2. In General:
i. This is a broader basis for voiding a contract than illegality, since it encompasses subjects that do not involve crimes or torts (see Rst. § 192)
ii. It’s also broader than the unconscionability doctrine in that § 178 has no “procedural” requirement
3. Examples of Contracts That Violate Public Policy:
i. Contracts that induce a public official to act in a certain way
ii. Contracts that provide for illegal conduct
iii. Contracts that lead to collusive bidding on a public contract
AL. Unconscionability
46. Concept
i. Doctrine of Unconscionability = unconscionability is a defense to the enforcement of an agreement where there is:
a) The absence of meaningful choice on the part of one of the parties to a contract (procedural), and
b) The contract contains terms which are unreasonably favorable to the other party (substantive)
47. Requirements: Procedural & Substantive Unconscionability
i. Procedural Unconscionability = refers to problems with the agreement process (“unfair surprise”)
a) Concept = arises when there is such unequal bargaining power in negotiating the terms of the agreement that the weaker party’s reasonable expectations are not met (i.e., lack of meaningful choice)
1) Adhesion Contracts = standardized contracts drafted by a party with superior bargaining power imposed on a party on a “take it or leave it” basis; no opportunity for assenting party to negotiate the terms of the contract
i) Graham v. Scissor-Tail, Inc. = an adhesion contract will be unenforceable if the terms & conditions do not fall within the reasonable expectations of the weaker (or “adhering”) party
2) Factors for Consideration:
i) Hidden or complex terms in a contract
ii) Illegible terms
iii) Misleading terms
iv) Complex legalese
ii. Substantive Unconscionability = refers to problems with the terms of the agreement (“unduly oppressive”)
a) Concept = arises when the substantive terms agreed to are so oppressive to the weaker party as to render them unenforceable
b) Test = whether terms of a contract are “oppressive” turns on whether the terms were fair or oppressive at the time of contract formation (not months or years later) (Tuckwiller v. Tuckwiller)
c) Three-Step Analysis:
1) First = is there a one-sided term?
i) If there is a “modicum of bilaterality,” then unfairness of equal bargaining power is considered balanced
2) Second = if there is a one-sided term, does it protect a legitimate interest?
i) If the party seeking enforcement cannot show that it was justified in imposing such a lopsided term on a basis other than exercising its stronger bargaining position, it is unconscionable
3) Third = if the one-sided term does protect a legitimate interest, is it a reasonable way to protect that interest? Or doing is go beyond what is necessary?
48. Price Unconscionability
i. McKinnon v. Benedict = where consideration for a bargain is so inadequate as to be unconscionable, & there is a great inequity between the parties, an equitable remedy cannot be used to enforce the agreement against the oppressed party
ii. Stoll v. Xiong = a contract is unconscionable where, if enforced, it would render the actual price of the contract so gross as to “shock the conscience,” & would be onerous to one side of the contracting parties while solely benefitting the other, so that no fair & honest person would propose, and no rational person would enter into, such a contract
a) The concept of unconscionability is meaningful only within the context of (1) onerous inequality, (2) deception, & (3) oppression
49. Unconscionability & Arbitration Clauses
i. Lack of Bilateral Arbitration Requirement
a) Concept = a provision that makes arbitration unilateral (employees required to arbitrate their claims, but employers are free to litigate against employees in court) render the entire agreement unconscionable
1) Justification = the lack of a bilateral arbitration requirement as between employers & employees is not a defect that could be fixed by severance or restriction, but only by the addition of new terms
b) Armendariz v. Foundation Health = an arbitration agreement imposed on an employee through an adhesive employment relationship is unenforceable as unconscionable where the employee – but not the employer – is required to arbitrate all claims arising out of wrongful termination (one-sided term with no real justification for lack of mutuality)
ii. Failure to Explain Drawbacks of Arbitration
a) Prasad v. Pinnacle = a one-sided explanation of benefits, without a corresponding explanation of pitfalls & disadvantages, of arbitration render an arbitration agreement procedurally unconscionable
iii. Cost-Sharing Provisions
a) Prasad v. Pinnacle = a cost-sharing provision is substantively unconscionable and unfair because it would require even a successful employee to bear her share of arbitration costs
iv. Unilateral Rights to Modify or Terminate Terms in an Arbitration Agreement
a) Prasad v. Pinnacle = a unilateral modification provision is substantively unconscionable, even if the employer is required to give advanced notice, because (1) it withholds bargaining power from employees & (2) [the contract is one of adhesion in the first place]
v. Federal Arbitration Act § 2
a) Agreements to arbitrate are “valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract”
1) The 2nd clause is a “savings clause” that permits arbitration agreements to be deemed unenforceable utilizing common contract defenses such as (1) fraud, (2) duress, or (3) unconscionability
50. Court’s Discretion
i. Rst. § 208 = courts may use the unconscionability doctrine to find that, as a matter of law, (1) the entire agreement is unenforceable or (2) specific terms are unenforceable, but the rest is enforceable
ii. Concept = courts have the discretion whether to:
a) Collateral = where an employment arbitration agreement contains unconscionable provisions that are collateral to the agreement’s main purpose, the agreement may be enforced after severing the unconscionable provisions; or
b) Central = where the agreement is permeated by unconscionability & its central purpose is tainted thereby, the court may refuse to enforce the entire agreement (i.e., extirpating the provisions would render the contract a nullity)
The Parol Evidence Rule: What are the Terms of the Deal?

The Parol Evidence Rule
AM. Concept
51. Parol Evidence
i. Parol evidence is verbal evidence or extrinsic evidence conveyed in court that relates to discussions & alleged agreements entered into before the written contract was formed

52. The Parol Evidence Rule

i. When this rule applies (only in written, integrated contracts), all prior obligations & terms that related to the written contract are discharged & the court will exclude evidence of it
AN. General Roadmap
	If the writing is (a) completely integrated and (b) unambiguous (
	Parol evidence is inadmissible



	If the writing is (a) completely integrated and (b) not unambiguous (
	Parol evidence is admissible only to explain the terms of the contract (but not to alter or contradict any unambiguous term)



	If the writing is (a) partially integrated and (b) unambiguous (
	Parol evidence is admissible to explain or supplement the terms of the contract (but not to alter or contradict any unambiguous integrated term)



	If the writing is (a) partially integrated and (b) not unambiguous (
	Parol evidence is admissible for any purpose, except to alter or contract any unambiguous integrated terms


	If the writing is (a) unintegrated and (b) not unambiguous (
	Parol evidence is admissible for any purpose




AO. Integrated Agreements
53. Integrated Agreements in General
i. Rst. § 209(1) = an “integrated agreement” is a written contract that the parties intended to serve as a final expression of one or more terms of their agreement

ii. Rst. § 213(1) = a binding integrated agreement discharges prior agreements to the extent that the prior agreements are inconsistent with the express terms in the final written agreement

54. Partially Integrated Agreements

i. Concept = a partially integrated agreement is a final & complete expression of all the terms contained in that agreement, but it does not discharge prior agreements as to matters other than the terms contained in that agreement

a) Simpler = the contract is partially integrated as to the specific terms expressed in that agreement, but not completely integrated as to all the terms agreed upon by the parties

b) Rst. § 210(2) = a partially integrated agreement is an agreement other than a completely integrated agreement

c) Rst. § 216(2) = an agreement is not completely integrated if the writing omits a consistent additional agreed term which is (a) agreed to for separate consideration or (b) such a term as might naturally be omitted from the writing

55. Completely Integrated Agreements

i. Concept = a completely integrated agreement is one that reasonably appears to be, in view of its completeness & specificity, a final & complete statement of all the terms related to the deal

a) Rst. § 213(2) = a binding completely integrated agreement discharges all prior and contemporaneous agreements to the extent they are within its scope
1) “Within its Scope” = the term would have naturally been included in the final expression of that deal (this almost always covers “price”)
b) UCC § 2-202(a) = a written agreement for the sale of goods is presumed to be completely integrated, discharging all prior & contemporaneous agreements to the extent they are “within its scope”
1) “Within its Scope” = the UCC takes a slightly different approach, asking if the term being offered, if agreed upon, would certainly have been included in the parties’ final agreement (if so, it would’ve been put in writing)

ii. Merger/Integration Clause = if these clauses are present, a court will usually find that the writing is completely integrated – though not always; the mere fact that a written contract contains one of these clauses doesn’t guarantee full integration

a) Example = “This agreement is a complete expression of the parties’ understanding of the terms of this deal”

b) Example = “This writing contains all of the terms related to the subject matter of this deal”
Ambiguity & Extrinsic Evidence
AP. The Traditional “Plain Meaning” Rule
1. The Plain Meaning Rule (NY Hard Parol Evidence) = if a writing appears clear & unambiguous on its face, the meaning of the terms therein must be determined from within the “4 corners” of the writing – without considering extrinsic evidence
i. Explanation = unless the ambiguity arises and can be shown within the “4 corners” of the document, then a party cannot introduce evidence of a meaning different than the accepted meaning of the term at issue

2. Application:
i. Mitchill v. Lath = under the parol evidence rule, written or oral evidence that contradicts a final written agreement is not admissible in a court of law unless:

a) The oral agreement is truly collateral (independent & distinct) to the final written agreement; and
b) The oral agreement does not contradict express or implied provisions of the final written agreement; and
c) The oral agreement is one that the parties wouldn’t ordinarily be expected to embody in the final written agreement (based on the circumstances surrounding the drafting of the written agreement)

ii. W.W.W. Associates, Inc. v. Giancontieri = when a contract is (1) completely integrated & (2) unambiguous, it will be enforced according to its terms & extrinsic evidence regarding the terms is inadmissible
AQ. The Modern “External Evidence” Rule

1. The External Evidence Rule (CA Soft Parol Evidence) = if a party claims there was a different understanding as to the terms of a contract, and the contractual term is fairly susceptible to at least 2 rational interpretations, then:
i. The parties may introduce extrinsic evidence to prove either meaning and
ii. The court must consider the extrinsic evidence to determine the intent of the parties
2. Application:

i. Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co. = focus is on the intent of the parties

a) It is not possible to determine parties’ contractual intentions merely from the plain meaning of the contract itself, and therefore any relevant evidence regarding the parties’ intent must be admitted

b) If the terms of the contract are fairly susceptible to at least 2 rational interpretations, extrinsic evidence that is relevant to prove either of those meanings is admissible

ii. Trident Center v. Connecticut General Life Ins. Co. = under CA law, a contract must be interpreted in light of any relevant evidence of the parties’ intent – including evidence extrinsic to the written agreement itself – even if the agreement is clear & unambiguous on its face
AR. Exam Strategy

1. First Step = apply the Plain Meaning Test ( see if the document in which the alleged ambiguity exists has any contradictions or contrary uses of the term in question

i. If So = then parol evidence is admissible

ii. If Not = then evidence external to the contract cannot be used to create the ambiguity

2. Second Step = apply the External Evidence Test ( see whether a reasonable person with the knowledge & experience of the parties would think the alleged ambiguity was genuine or spurious

i. If So = then the court will allow extrinsic evidence to clarify the term (& intent of the parties)

ii. If Not = then the proffered parol evidence is excluded

AS. Interpretive Maxims
1. Concept = when presented with difficult questions of interpretation, courts will often resort to “maxims” of interpretation that distill cases in an effort to figure out what the parties intended by the words they used

i. The Contract Should Be Construed Against Its Drafter = if someone drafted a less-than-perfect contract, then that person should bear the cost of ambiguity
a) Lamps Plus, Inc. v. Varela:

1) The Federal Arbitration Act pre-empts this doctrine, since it is based on public policy considerations rather than the parties’ intent

2) This doctrine applies only as a last resort when the meaning of a provision remains ambiguous after exhausting the ordinary methods of interpretation

ii. Ejusdem Generis = generic terms will take the meaning from their context (“of the same kind”)
a) Example = a contract to sell “horses, cattle, sheep and other animals” on a farm would likely include pigs, but not the seller’s pet dog
iii. The Preferred Interpretation = the preferred interpretation is the one that leads to a valid contract – or one that furthers public policy – over an interpretation that produces invalid or illegal contracts
AT. Using the Parties’ Dealings to Remove Ambiguity
56. Standard of Preference in Contract Interpretation

i. Express Contract Terms > Parol Evidence > Course of Performance > Course of Dealing > Trade Usage
a) Parol Evidence = concerns the express terms of the agreement & anything that the parol evidence rule allows us to interpret or add to those express terms (most specific to the contract, so given the most weight)

b) Course of Performance = concerns how the parties previously performed under the contract in question

c) Course of Dealing = concerns the history of transactions between the parties which may be necessary to explain the parties’ understanding of the terms of the present written agreement (less specific because it’s previous contracts)

d) Trade Usage = concerns how people in the general industry interpret the term in question (most general)

2. Application:

i. Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp. = if the parties to a contract subjectively, but in good faith, construe an ambiguous term (“chicken”) differently, courts may look to external factors to determine the proper interpretation of the term, including:

a) Plain (Objective) Meaning = dictionary definitions offered by both parties

b) Course of Dealing = review the history of transactions/negotiations between the parties

c) Trade Usage = when one party is not a member of the trade, the other party must show either (1) actual knowledge or (2) that the usage was so pervasive that the party’s acceptance of it may be presumed

d) Market Factors = whether the agreed to price reflects the reasonable price in light of market rates
ii. Hurst v. W.J. Lake. & Co. = courts will permit evidence of custom & trade usage to show that contract terms have specialized meanings in a particular trade industry, even if the contract is not “patently ambiguous”; in trade, using only the common meaning of words that have specialized trade usages subverts the parties’ intent

AU. The Doctrine of Mutual Misunderstanding

1. Doctrine of Mutual Misunderstanding = applies when the parties agree to the use of the same term in their contract, but each attaches a materially different meaning to that term
i. Raffles v. Wichelhaus = P & D contract for the shipment of cotton on the ship Peerless; however, there are two different ships with that name at the harbor & each party thought of the other ship; contract was rendered unenforceable because there was no “meeting of the minds”

2. Whose Meaning Prevails?
i. Rst. § 201:
a) Same Meaning = where parties have attached the same meaning to a term or promise, the term or promise is interpreted in accordance with their meaning

b) Different Meanings = where parties have attached different meanings to a term or promise, the term or promise is interpreted in accordance with the meaning attached by one of them if, at the time the agreement was made:

1) That party didn’t know of any different meaning attached by the other, and the other knew of the meaning attached by the first party; or
2) That party had no reason to know of any different meaning attached by the other, and the other had reason to know of the meaning attached by the first party

Gap Filling & Implied Terms
AV. Terms Implied to Achieve the Parties’ Intent
1. Concept = courts will provide missing terms when they are convinced that the parties intended to contract but overlooked or omitted an essential term that can be inferred from the circumstances

i. Rst. § 204 = when the parties to a contract have not agreed with respect to a term which is essential to a determination of their rights & duties, the court will supply a term which is “reasonable in the circumstances”

57. Obviously Omitted Terms
i. Wood v. Lucy, Lady Duff-Gordon = D breached exclusivity contract because she believed the contract failed for lack of mutuality of obligation (and therefore consideration); based on the exclusivity arrangement, the parties clearly intended to create a binding contract; thus, the court implied a duty to use reasonable efforts to satisfy the parties’ intent

58. Trade Usage/Custom
i. UCC § 2-208(2) = evidence of course of dealing & trade usage is admissible to explain or supplement a written agreement where it is consistent with the terms of the written agreement
ii. UCC § 1-303(c) = trade usage concerns “any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question”

a) Concept = if a term is customary in the relevant place/vocation/trade, then that term is part of the deal even if not expressly agreed to by the parties; and the party can use parol evidence to show that it is a term of the deal
iii. Nanakuli Paving & Rock Co. v. Shell Oil Co. = courts may admit evidence of trade usage & course of performance in order for parties to demonstrate implied contract terms if:
a) The evidence is reasonably consistent with the terms of the contract and
b) The purported trade usage is so prevalent that the parties would have reasonably intended to incorporate them, even if one party was not aware of the practice
AW. Terms Implied to Achieve Policy Goals

59. Implied Covenant of Good Faith & Fair Dealing
i. Concept = this doctrine attempts to impose on parties the obligation to refrain from taking (or not taking) actions that would deprive the other party of the benefit of its bargain
a) Rst. § 205 = every contract imposes upon each party a duty of good faith & fair dealing in its performance & enforcement
b) UCC § 1-304 = every contract or duty within the UCC imposes an obligation of good faith in its performance & enforcement

1) This doesn’t create a separate duty of fairness & reasonableness which can be independently breached

2) Rather, this doctrine merely directs a court toward interpreting commercial contracts according to the way they are (1) created, (2) performed, and (3) enforced

ii. Discretionary Contracts = where the contract is discretionary (e.g., satisfaction clauses), the law implies that the party would exercise that discretion in good faith

a) Most Courts =
1) Rst. § 228 = this requires honest satisfaction, measured most often by whether a reasonable person in the position of the obligor would be satisfied

i) This includes a pledge not to act arbitrarily or irrationally in exercising discretion

2) Dalton v. Ed. Testing Service = where the contract is discretionary, the party exercising that discretion is subject to the “arbitrary or irrational” standard

b) Some Courts = if it’s not practicable to come up with a reasonable standard (emotional attachments & inherently a matter of personal judgment), this requires subjective satisfaction, but is still subject to a good-faith requirement
iii. Intentional Exploitation of Party’s Oversight of Material Fact:
a) Market Street Associates Ltd. Partnership v. Frey:

1) A party to a contract may not intentionally exploit the other party’s oversight of an important fact, because this constitutes “sharp practice,” which departs from good faith
2) It’s one thing to have superior knowledge to drive an advantageous bargain (opportunistic), but it’s quite another to know that the other party is unaware of a crucial fact & take advantage of this ignorance (breach)
60. UCC Supplied Terms

i. Supplied Terms = if the parties intended to form a contract but some terms are missing, the UCC will supply “default” terms as part of the deal (gap-fillers)
a) UCC § 2-305 = supplies “a reasonable price” based on market value at the time of contracting

b) UCC § 2-308 = supplies “place of delivery” (seller’s residence/place of business)

c) UCC § 2-309 = supplies “time for performance” (reasonable time based on the circumstances)

61. UCC Implied Warranties

i. Implied Warranty of Merchantability:
a) Concept = implied whenever Seller is a merchant with respect to the goods in question; generally presumed to be part of the bargain unless Seller can show otherwise
b) UCC § 2-314 = the goods sold by a merchant will be fit for the ordinary purposes for which such goods are typically used
c) UCC § 2-104 = a “merchant” is a person who deals in goods of this kind or otherwise holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction

ii. Implied Warranty of Fitness:
a) UCC § 2-315 = the implied warranty of fitness is breached if a seller knows or has reason to know that a buyer:

1) Requires goods for a particular purpose and
2) Is relying on the seller’s expertise or judgment to provide or choose goods suitable for that purpose and
3) The goods are not fit for that purpose

b) Keith v. Buchanan = no implied warranty of fitness because P had extensive experience with sailboats & had his friend inspect the sailboat; this was sufficient evidence to find that P didn’t “rely on the skill or judgment” of the seller

iii. Disclaiming Implied Warranties:

a) UCC § 2-316 = implied warranties can be disclaimed if:

1) Buyer examines the goods & doesn’t see defects that he reasonably should (patent)

2) Buyer neglects to examine the goods

3) Disclaimer is conspicuous

4) Course of dealing or course of performance or trade usage between the parties provides that the warranties are disclaimed

Conditions, Performance, & Breach
Conditions
AX. Promises vs. Conditions
62. Promises

i. Concept = imposes a duty on the promisor

ii. Legal Consequence = non-breaching party may sue the breacher for breach of contract

63. Conditions

i. Concept = qualifies the duty imposed on the promisor
ii. Application = the condition qualifies the promise by describing the circumstances under which a party is obligated to perform on their promise

a) Rst. § 224 = a condition is an event that is not certain to occur, which must occur (unless excused), before performance under a contract becomes due

iii. Legal Consequence = not breach of contract; failure to perform discharges the duty to perform of the party whose promise was conditioned on the occurrence of a particular event (essentially operates as insurance)
AY. Express Conditions
1. Express Condition = explicit language or words in a contract that excuses the other promises (rather than creates new promises) if the condition is not satisfied
2. Language Signaling Express Conditions
i. “If”

ii. “Only if”

iii. “Provided that”

iv. “So long as”

v. “Subject to”

vi. “In the event that”

vii. “Unless”

viii. “When”

ix. “Until”

x. “On condition that”

64. Strict Compliance Rule
i. An express condition is satisfied only if it is complied with strictly
AZ. Constructive Conditions

65. Constructive Conditions
i. Concept = constructive conditions are created by operation of law (implied) by the court from the language of a contract, & subject to the “material breach” rule

ii. Application = constructive conditions are a form of gap-filling used by the court where parties fail to specify the order of performance
iii. Purpose of Constructive Conditions = they help to ensure that each party will receive the promised performance of the other party by making the respective promises mutually dependent on one another
a) Kingston v. Preston = absent an express provision to the contrary, promises are presumed to be mutually dependent
b) K&G Construction v. Harris = wherever possible, according to the intentions of the parties, mutual promises will be regarded as dependent covenants; unless parties agree otherwise, a party’s promise to perform part of an installment contract is dependent on the other party’s fulfillment of its promise concerning that part

66. Where Performance is Simultaneous

i. Rst. § 234(1) = where all or part of the performances to be exchanged in an agreement can be exchanged simultaneously, they are due simultaneously (unless the contract or circumstances indicate otherwise)

ii. Rst. § 238 = a constructive condition exists on each party’s promise to perform that they must perform simultaneously if:

a) The contract does not describe the sequence of performances and
b) The promises can be performed simultaneously under Rst. § 234
67. Where One Party’s Performance Requires a Period of Time

i. Rst. § 234(2) = where the performance of one party requires a period of time, his performance is due before the other party’s performance (unless the contract or circumstances indicate otherwise)
ii. Rst. § 237 = where one party’s performance requires a period of time, that party’s performance is a constructive condition precedent to the subsequent party’s performance
a) K&G Construction v. Harris = where a case concerns “periodic payments,” it involves a series of alternating constructive conditions precedent in which performance of work is a constructive condition precedent to payment (e.g., performance by D is a constructive condition precedent to P’s duty to make a payment, which in turn is a constructive condition precedent to D’s duty perform the next stage of work, etc.)

b) Stewart v. Newbury = where a contract is made to perform work, and no agreement is made as to payment, the work must be substantially performed before payment can be demanded (constructive condition precedent to payment)
When Performance is Excused
BA. Non-Occurrence of an Express Condition
68. The Strict Compliance Rule
i. Concept = an express condition is satisfied only if it is complied with strictly
ii. Failure to Strictly Comply = if the express condition is not satisfied, future performance under the contract is excused

a) Luttinger v. Rosen = if an express condition precedent is not fulfilled, then a party’s future performance is excused, and the contract is not enforceable (mortgage “not exceeding 8%” interest vs. 8.6% interest)

69. Limitations: Ambiguities, Disproportionate Forfeitures, & Satisfaction Conditions
i. Where Express Conditions Are Ambiguous:
a) Concept = when the contract provision purporting to be an express condition is ambiguous, the court may interpret the language as not imposing a condition
1) Peacock Construction Co. v. Modern Air Conditioning, Inc. = express conditions precedent must be explicit and unambiguous; courts will not construe ambiguous contract provisions as a condition precedent; instead, the provisions will be interpreted as constituting absolute promises (“pay-if-paid” provision by general contractor)
b) Restatement Rules:
1) Rst. § 229 = a court has the discretion to excuse a condition to excuse the performance of an express condition, unless the occurrence of the condition is material to the agreed exchange
ii. Where Non-Occurrence of the Express Condition Would Cause a Disproportionate Forfeiture:

a) Concept = when the non-occurrence of an express condition would cause a disproportionate forfeiture, the court may excuse the condition’s non-occurrence

1) Rst. § 227(1) = in determining whether a condition is made on performance, an interpretation is preferred that reduces the obligee’s risk of forfeiture

i) Exceptions = unless (1) the event is within the obligee’s control or (2) the circumstances indicate the obligee assumed the risk

2) Jacob & Youngs v. Kent = if a party substantially performs its obligations under a contract, it will not be forced to bear the replacement cost needed to strictly comply with the express conditions in the agreement
iii. Where “Satisfaction Clause” Conditions Govern the Obligor’s Duty to Perform:
a) Objective Standard:
1) Rst. § 228 = if there is an express condition on the obligor’s duty to perform that he be satisfied with respect to the obligee’s performance, the standard of satisfaction is whether a reasonable person in the obligor’s position would be satisfied, if it is practicable to do so

i) “Practicable” = this is generally practicable in commercial matters; however, not so in subjective matters

b) Subjective Standard = if it is not practicable to use the “reasonableness” standard – such as in matters that are inherently emotional or subjective or subject to person judgment (like paintings) – a subjective standard of satisfaction will apply, subject to a good-faith requirement

1) Gibson v. Cranage = where two parties agree that one of them must be “personally satisfied” by the portrait made by the obligee before contract liability will arise, that party may insist on his right to personal satisfaction
2) Justification = in emotional matters like paintings, that which is an excellent portrait in the eyes of one party may certainly prove very unsatisfactory to another

BB. Improper Performance: Common-Law Material Breach & UCC Perfect-Tender Rule

70. Common-Law Material Breach

i. General Rule = while money damages can be recovered for any contract breach, only a material breach excuses further performance under a contract
ii. Material Breach = whether a breach is “material” is a question of fact; usually where there is a “major screw-up”
a) Material Breach Because of Quantity of Performance:

1) Concept = a breach can be material because of quantity of performance (or lack thereof)

2) Example = A contracts to wash B’s car & stops work after washing only the lower 1/3 of the car

b) Material Breach Because of Quality of Performance:

1) Concept = a breach can be material because of quality of performance (or lack thereof)

2) Example = A contracts to wash B’s car & washes the entire car with a dirty cloth so that the car is dirtier after A finishes his performance than before he began

iii. Factors of Materiality:

a) Rst. § 241 = the following factors are significant in determining whether a failure to perform is material

(a) The extent to which the injured party will be deprived of the benefit to which he reasonably expected
(b) The extent to which the injured party can be adequately compensated for the part of the benefit of which he will be deprived

(c) The extent to which the party failing to perform will suffer forfeiture
(d) The likelihood that the party failing to perform will cure his failure
(e) The extent to which behavior of party failing to perform comports with standards of good faith & fair dealing
iv. Legal Consequence of Material Breach = injured party may:

a) Perform & seek damages

b) Refuse to perform, rescind the contract, & seek damages
71. Substantial Performance: When Breach is Not Material
i. Doctrine of Substantial Performance = where a contractual performance is substantially performed, the breach cannot be material and there is no excuse of future performance obligations under the contract (but there may still be damages)
a) Case Law:

1) Jacob & Youngs v. Kent:

i) Rule = if a party substantially performs its obligations under a contract, (1) there cannot be a material breach & (2) subsequent performance obligations under the contract are not excused (subject to reduction for the damages caused by failure to comply with the “strict compliance rule”)
2) Plante v. Jacobs:

i) Rule = there is “substantial performance” when the completed performance meets the essential purpose of the contract, unless the parties expressly made the specifications of performance the essence of the contract

ii) Rule = in the context of house construction, “substantial performance” does not mean that every detail must be in strict compliance with specifications & plans
ii. Application of the Doctrine of Substantial Performance:

a) Building Contracts = the primary application of this doctrine is in the context of building contracts, where fairly large defaults have been treated as immaterial due to practical considerations
b) Unjust Enrichment = whereas the unhappy buyer can return goods or refuse delivery, the unhappy landowner keeps the incomplete structure (notwithstanding his dissatisfaction); hence, greater are the possibilities for unjust enrichment
72. UCC Perfect-Tender Rule
i. UCC § 2-601 = if the goods or tender of delivery fail in any respect to conform to the contract, the buyer may reject
a) Requirement = Seller’s performance must be perfect to satisfy the constructive condition on Buyer’s promise to pay

b) Legal Consequence = if Seller’s performance is imperfect, Buyer need not pay for the goods (performance excused)

ii. General Rules:
a) When Does Acceptance Occur?
1) When Buyer fails to reject within a reasonable time; or
2) When Buyer indicates that the goods are acceptable; or
3) When Buyer does anything inconsistent with Seller’s ownership of the goods
b) Buyer’s Rejection Before Acceptance:

1) Rule = in a contract for a single delivery of goods, Buyer can reject any non-conforming shipment before he accepts the goods – no matter how trivial the non-conformity

c) Buyer’s Revocation After Acceptance:
1) Rule = in a contract for a single delivery of goods, Buyer can revoke acceptance for (a) substantial defect or (b) non-conformity, only if:

i) The problem was difficult to discover at the time the goods were accepted or
ii) Seller said the defect would be cured & it has not been

BC. Doctrine of Divisible Contracts: Mitigating Forfeiture
73. Concept
i. Contracts are viewed as a series of promises; this conception enables courts to look at a contract & conclude that some amount is due for performance, even if there is a significant amount of performance still due under the contract
ii. Thus, if a contract is divisible, it is not necessary to complete performance before the other party’s performance is due 

74. General Rule

i. Rst. § 240 = if performances to be exchanged under a contract can be apportioned into corresponding pairs of part-performances, so that parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duty to render performance of the agreed equivalent as it would have if only that pair of performances had been promised
75. Objective Test to Find a Divisible Contract

i. First = performance of each party can be divided into 2 or more parts

ii. Second = the number of parts due on each side is the same
iii. Third = each part of the performance by one party has a corresponding part in the other party’s performance

76. The “Apportionable Consideration” Test to Find a Divisible Contract
i. Gill v. Johnstown Lumber:

a) Rule = when consideration to be paid for work done is apportionable or apportioned in the contract, the contract will be interpreted as severable in case of part performance

b) Rule = if, however, consideration to be paid for work done is single & entire, the contract must be held to be indivisible

c) Rule = if the part to be performed by one party consists of several & distinct items, and the price to be paid by the other is (1) apportioned to each item to be performed or (2) left to be implied by law, then such a contract will generally be held to be severable

ii. Downside to this Test = the apportionable consideration test in Gill is a bit facile & cannot always be counted on as the appropriate manifestation of the parties’ intention to enter a divisible contract
BD. Doctrines of Estoppel, Waiver, & Election: Mitigating Forfeiture
77. Excuse of Performance by Estoppel
i. Rule of Estoppel:

a) A condition is excused on the grounds of estoppel where:

1) Before the condition was to be fulfilled, the party whose duty is conditioned says that it will perform even if the condition is not fulfilled; and
2) The other party changes position in detrimental reliance on this statement

ii. Example:

a) Buyer promises to buy Seller’s house by the 30th on condition that Seller paints the house by the 15th
1) On the 14th, Seller tells Buyer he needs more time

2) Buyer says, “You can have until the 20th”

3) In reliance, Seller waits until the 20th to paint
4) Buyer is estopped from asserting that Seller failed to satisfy the condition precedent, because Seller materially changed position in reliance on Buyer’s oral modification
78. Excuse of Performance by Waiver
i. Rule of Waiver:
a) A condition is excused by waiver when:

1) After the condition was to have been fulfilled but was not, the party whose performance was condition – knowing there was a failure of condition – states that he will still perform; and
2) The other party relies on that statement

ii. Example:

a) Buyer promises to buy Seller’s house by the 30th on condition that Seller paints the house by the 15th
1) On the 16th, Seller tells Buyer he needs more time

2) Buyer says, “You can have until the 20th”

3) Seller relies on Buyer’s statement, and then paints his house on the 20th
4) The condition that Seller had to paint by the 15th is discharged because Buyer waived that condition precedent
iii. Restatement:

a) Rst. § 84(1) = a promise to perform all or part of a conditional duty under an existing contract – despite the non-occurrence of condition – is binding, whether the promise is made before or after the time for the condition to occur

1) Exception = if the occurrence of the conditional was a material part of the agreed exchange for the performance & promisor was under no duty that it occurs

2) Exception = uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor

b) Rst. § 84(2) = if the promise in subsection (1) is made before the time for occurrence of the condition has expired, and the condition is within the control of the promisee, the promisor can reinstate the condition by notifying the promisee of his intention to do so if:
1) The notification is received while there’s still reasonable time to cause the condition to occur under the existing terms or an extension by the promisor; and
2) Reinstatement of the requirement of the condition isn’t unjust because of promisee’s material change; and
3) The promise is not binding apart from the rule in subsection (1)

iv. Case Law:

a) McKenna v. Vernon = a contract condition will be waived where it has previously & repeatedly been waived in the course of performance; a party that repeatedly, albeit passively, waives a condition that is for his own benefit, he may not later seek to enforce that provision
79. Excuse of Performance by Election

i. Rule of Election:

a) A condition is excused by election when:

1) After the condition was to have been fulfilled but was not, the party whose performance was conditioned – knowing there was a failure of condition – states that it will still perform; and
2) There is no reliance
ii. Example:

a) Buyer promises to buy Seller’s house by the 30th on condition that Seller paints the house by the 15th
1) On the 16th, Seller tells Buyer he needs more time

2) Buyer says, “You can have until the 20th”

3) On the 19th, Seller asks for more time & Buyer says he can take until the 25th
4) Seller has not painted the house by the 25th, but Buyer decides to perform anyway

5) Seller’s failure to perform is excused because Buyer elected to perform notwithstanding the non-occurrence of the condition
BE. Doctrines of Prevention & Failure to Cooperate
80. Excuse of Performance by Prevention
i. Rule of Prevention:

a) If a party has some control over whether a condition on his duty to perform will be fulfilled, the condition is excused if he tries to prevent the fulfillment of the condition

ii. Example:

a) A & B have a contract

1) There’s a constructive condition on A’s promise that B first substantially perform its promise

2) B tries to perform but A wrongfully acts to make performance more difficult

3) B ends up unable to perform

4) The condition on A’s promise is excused, & B’s duty to substantially perform is discharged & cannot be in breach
81. Excuse of Performance by Failure to Cooperate

i. Rule of Failure to Cooperate:

a) If a party has some control over whether a condition on his duty to be perform will be fulfilled, the condition is excused if he doesn’t try to fulfill the condition

ii. Example:

a) Buyer promises to buy Seller’s house if Buyer can get a loan at not more than 8% interest

1) Buyer never applies for the loan

2) The condition on Buyer’s promise is excused, & Seller’s duty to sell is discharged
BF. Doctrine of Anticipatory Repudiation (Unwillingness to Perform)
82. Concept
i. After the formation of the contract, one party repudiates his contract performance obligation before the time for his performance comes due

83. Requirements

i. General Rule = anticipatory repudiation requires an unequivocal indication of intention not to perform
a) Rst. § 250(a) = an unequivocal statement of intention by the obligor not to perform under the contract is a repudiation, entitling the obligee to a claim for breach & damages

1) Example:
i) A & B contract for A to hire B for 3 months, beginning June 1

(a) In early May, A informed B that he wasn’t going to honor the contract

(b) B sued A for breach

(c) The court should find for B, because A gave an unequivocal statement to B of his intention not to perform under the contract, operating as a repudiation and discharging B’s duty to perform
b) Rst. § 250(b) = a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach is a repudiation, entitling the obligee to a claim for breach & damages

1) Example:

i) A & B contract for A to buy B’s business for $1 million, payable on December 1

(a) On November 1, A declares bankruptcy

(b) On November 15, B sells the business to C

(c) A sues for breach

(d) The court should find for B, because A’s voluntary declaration of bankruptcy operates as an effective repudiation, discharging B’s subsequent duty to sell to A under Rst. § 253
ii. Case Law:

a) Hochster v. De La Tour = anticipatory repudiation requires the repudiating party to absolutely declare “that he will never act [under the contract]” ( must be clear & unambiguous
b) McCloskey & Co. v. Minweld Steel Co. = in order to give rise to a repudiation amounting to a breach, there must be (1) an absolute & unequivocal refusal to perform or (2) a positive statement of inability to do so

84. Equivocal Indications

i. General Rule = if the obligee honestly but wrongly interprets an equivocal statement of non-performance as an unequivocal indication of non-performance, and the obligee stops his performance in response, obligee is in breach

a) Justification = by withholding performance wrongly (since by definition the other party’s indication was not anticipatory repudiation), the party flips from an innocent victim to a sinful breacher

85. Adequate Assurances
i. Rst. § 251(1) = if there are reasonable grounds to believe that the obligor will not perform, then the obligee may demand adequate assurance of due performance (not to go beyond the performance due under the contract)
ii. Rst. § 251(2) = if the obligor fails to provide assurance of performance (as is adequate in the particular circumstances), then the obligee may treat that failure as a repudiation

86. Retracting Repudiation

i. Retracting Statements of Repudiation:

a) Rst. § 256(1) = the effect of repudiation by statement, or the basis for a repudiation under Rst. § 251, is nullified by a retraction of the statement if the injured party receives notice of retraction before:

1) He materially changes his position in reliance on the repudiation; or
2) He indicates to the other party that he considers the repudiation to be final
ii. Retracting Actions of Repudiation:

a) Rst. § 256(2) = the effect of repudiation by affirmative act, or the basis for a repudiation under Rst. § 251, is nullified if, to the knowledge of the injured party, the acts have ceased to exist before:

1) He materially changes his position in reliance on the repudiation; or
2) He indicates to the other party that he considers the repudiation to be final

b) Example:

1) A promises to sell & B promises to buy goods for a stated price, delivery on December 1

i) On November 1, A unequivocally repudiates

ii) On November 2, in reliance on A’s repudiation, B buys substitute goods elsewhere

iii) On November 3, A writes B stating he changed his mind & will perform as promised

iv) May B sue A for breach?

v) Yes – B materially changed position in reliance on A’s repudiation by going elsewhere to purchase the goods
87. Legal Consequence of Anticipatory Repudiation

i. Rst. § 253(2) = if the anticipatory repudiation is material (Rst. § 241), the non-breaching party is excused from performing under the contract

ii. Rst. § 253(1) = because an anticipatory repudiation is a form of breach, the repudiating party is in breach of contract & the non-breaching party can immediately sue for damages

88. Requirement to Sue for Breach

i. Kanavos v. Hancock Bank & Trust Co.:

a) Rule = a party’s ability to recover for breach of contract giving him a right of first refusal depends on:

1) His willingness to perform under the contract and
2) His ability to perform under the contract (e.g., having the financial resources to exercise the option)

b) Rule = a party can only recover nominal damages against a D who repudiates, where it would’ve been impossible for P to perform a contractual obligation arising shortly after D’s breach

BG. Defenses of Impossibility and Impracticability
89. Defense of Impossibility
i. Concept = this defense applies where, after contract formation, something happens that makes it impossible for a reasonable person to perform

ii. Three Scenarios Where the Defense of Impossibility Applies:

a) Death or Physical Incapacity of a Person Essential to Performing a Promise in the Contract:

1) Concept = if a promisor dies or is physically incapacitated before performing, the unperformed contract obligations are not excused if the promise was delegable
2) Examples:
i) Student contracts with Gold to teach Gold how to drive a Ferrari

(a) Student falls into a permanent coma after listening to Gold lecture on Contract Law

(b) Does the defense of impossibility apply?

(c) Yes – the student is physically incapacitated
ii) Student contracts with Gold to sell Gold a Ferrari

(a) Student falls into a permanent coma after listening to Gold lecture on Contract Law

(b) Does the defense of impossibility apply?

(c) No – the sale of the car could be done by the guardian of the estate or a different party
b) Damage or Destruction of the Subject Matter of the Contract:
1) Taylor v. Caldwell = in contracts in which performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or destruction of the thing shall excuse the performance
2) Example:

i) Student runs a driving school & contracts with Gold to teach Gold how to drive

(a) Student’s car is destroyed

(b) Is performance impossible?

(c) No – the specific car wasn’t the subject matter of the contract, the services were; another car could be rented or acquired to use for the purposes of the driving lesson
c) Performance of the Promise Becomes Illegal After Contract Formation:
1) Example:

i) Student runs a driving school & contracts with Hold to teach Gold how to drive

(a) A new law makes it illegal for law students & lawyers to teach driving

(b) Is performance impossible?

(c) Yes – because, after contract formation, the law made this specific performance illegal
90. Defense of Impracticability
i. Concept:

a) This defense arises where post-contractual events not anticipated by the contract affect the ability to perform contract obligations

b) The defense of impracticability requires a showing of significant magnitude – a legal impossibility that can only be overcome at excessive & unreasonable cost

ii. Where the Defense of Impracticability Arises:

a) Where performance is made much more difficult (though not impossible)

b) By an event not anticipated at the time of formation

c) Through no faut of the person asserting impracticability, and
d) That person didn’t assume the risk of the event

iii. Supervening Impracticability:

a) Rst. § 261 = a party’s duty to perform is discharged where, after contract formation:

1) A party’s performance is made impracticable

2) Without his fault (intent or negligent)
3) By the occurrence of an event the non-occurrence of which was a “basic assumption” on which the contract was made

4) [unless the contract or circumstances indicate to the contrary]

iv. Existing Impracticability:

a) Rst. § 266(1) = no duty to perform arises where, at the time of contract formation:

1) A party’s performance is made impracticable

2) Without his fault

3) Because of a fact of which he has no reason to know &

4) The non-existence of which is a “basic assumption” on which the contract is made

5) [unless the contract or circumstances indicate to the contrary]

v. Commercial Impracticability:

a) UCC § 2-615(a) = Seller is not in breach of his duty to perform under a contract if the performance as agreed:

1) Has been made impracticable

2) By the occurrence of a contingency

3) The non-occurrence of which was a “basic assumption” on which the contract was made
b) “Impracticable”:

1) Transatlantic Financing Corp. v. US = because of (a) the unexpected occurrence & (b) a failure to allocate risk of that occurrence to the arty seeking to avoid the obligation to perform, performance became so difficult or expensive as to be “commercially impracticable”

c) “Basic Assumption”:

1) Unforeseeable = if an event was not foreseeable & wasn’t addressed in the contract, then it should be clear that its non-occurrence was a basic assumption on which the contract was made

2) Foreseeable = if, however, the event was foreseeable, parties can still make a contract they intend to be enforceable only if the event does not materialize

i) Transatlantic Financing Corp. v. US = foreseeability of a risk doesn’t necessarily prove its allocation or foreclose Rst. § 261 from applying; even though parties might foresee the possibility of a risk manifesting, the parties can still contract on the basis of the assumption that the risk will not come to fruition

ii) Eastern Airlines v. Gulf Oil = if the occurrence of a contingency is reasonably foreseeable by one party and, absent an allocation of risk in the contract, the event comes to fruition, the defense of impracticability is unavailable to that party because that party could’ve protected itself in the contract (Force Majeure Clause)

vi. Price Impracticability:

a) Transatlantic Financing Corp. v. US = if impracticability is argued on the basis of expense alone, there must be great variation between the expected cost and the cost of performing by alternative means as a result of the unexpected event occurring to justify relief

BH. Doctrine of Frustration of Purpose

1. Concept = the doctrine of frustration of purpose is triggered by:
i. Post-contract events

ii. Not anticipated by the contract

iii. That do not affect the ability to perform

iv. But instead affect the mutually understood purpose for the contract performance

2. Supervening Frustration of Purpose:

i. Rst. § 265 = a party’s “remaining duties to render performance” are discharged if:
a) An event occurs
b) The non-occurrence of which was a mutually understood purpose on which the contract was made
c) And the party was not at fault
d) [unless the contract or circumstances indicate to the contrary]
3. Requirements:
i. The principal purpose of the contract must have been frustrated
ii. The frustration must have been substantial (not less enjoyable or less profitable)
iii. The non-occurrence of the frustrating event must have been a “basic assumption” of the contract
4. Unprecedented Market Price Fluctuations:
i. Rst. § 265, comment (a) = massive market price fluctuations that are essentially unprecedented will discharge a party’s remaining duties to render performance under the doctrine of frustration of purpose
ii. Example:
a) D makes a contract to buy goods, anticipating that they can be resold for a profit
1) D is surprised when the market price drops
2) Can D refuse to perform under the contract on the grounds of frustration of purpose?
3) No – market value fluctuations are characteristic of the market; under the doctrine of caveat emptor, D assumed the risk of price fluctuations when he purchased the goods
4) However, if the market fluctuation was great & unprecedented, he may have a viable claim
5. Case Law:
i. Krell v. Henry:
a) Rule = where the object of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of that object
b) Rule = when a condition that isn’t expressly mentioned in a contract can nevertheless be implied from extrinsic evidence as being understood by both parties to be the subject matter of the contract, the non-occurrence of the condition may excuse non-performance of the contract by both parties
Remedies for Breach

Common-Law Remedies
BI. Legal Remedies
91. Compensatory Damages
i. Expectancy Damages:
a) Concept = expectancy damages are recoverable except to the extent that they could be reasonably mitigated (often not very much money)
b) Calculation = difference between net value of what was promised (expected) & the net value of what was received (if anything) from the breacher
ii. Consequential Damages:
a) Concept = in addition to expectancy damages, injured party can recover other losses that were caused by the breach (often a larger sum than expectancy damages)
b) Requirement = consequential damages are only recoverable if:
1) They were reasonably foreseeable to the breacher
2) At the time of contract formation
iii. Incidental Damages:
a) Concept = injured party may recover reasonable costs of mitigation; however, this does not include recovering attorneys’ fees (unless otherwise contracted-for or provided by statute)
92. Restitution Damages
i. Quasi-Contract Recovery:
a) Concept = where there is no enforceable contract, but one part received a benefit from the other, the party bestowing the benefit may recover the reasonable value of benefits bestowed
b) Example:
1) Bart Simpson (a minor) promises to pay McDonald’s $5 for a Big Mac, large fries, and a Coke
i) The server hands Bart the food & asks for the $5
ii) Bart responds, “Eat my shorts”
iii) What can McDonald’s recover?
iv) It may recover the reasonable value of the meal ($5) from Bart without fear of incurring potential voidability concerns because of Bart’s minority status or capacity, because food is a “necessary”
93. Liquidated Damages
i. Requirements = a liquidated damages clause is enforceable if:
a) At the time of formation, damages for breach were difficult to estimate; and
b) The amount specified in the clause was a reasonable forecast of the actual damages
ii. Example:
a) Seller agrees to sell Buyer 100 shares of stock at $10/share
1) Stock market valued the stock at $9/share at the time of formation
2) The contract provided that, if Buyer failed to pay, she would be liable for liquidated damages of $2,000
3) Is the clause enforceable?
4) No – (a) the stock price was expressly valued in the contract at the time of formation, so damages wouldn’t have been difficult to estimate; & (b) the $2,000 amount specified is double the cost of the stock purchase, which would have been the actual damages (this is an unreasonable forecast)
BJ. Equitable Remedies
94. Specific Performance
i. Concept = specific performance is an equitable remedy whereby a party to a contract is ordered to perform according to its terms; only available where money damages would be inadequate (e.g., real estate)
ii. Requirements:
a) Valid Contract = a valid contract must exist
b) All Conditions Satisfied or Excused = all the conditions in the contract must be satisfied or excused by law
c) Legal Remedy Inadequate = specific performance is only available where money damages would be inadequate
d) Enforcement is Feasible = courts will decline specific performance if it cannot be feasibly enforced
1) Methods of Enforcement = hold breaching party in contempt of court (jail and/or fines) until they agree to comply with the injunction
2) “Feasible” = breacher lives in the jurisdiction, property in question is in the jurisdiction (giving the court in rem jurisdiction over the property)
95. Equitable Defenses to Injunctions
i. Laches:
a) Concept = an unreasonably delay in bringing suit against the breacher which prejudices him, because the delay likely caused him to reasonably rely on the fact that the contract wouldn’t be enforced
b) Legal Consequence = the party seeking enforcement is barred by laches
ii. Unclean Hands:
a) Concept = one party acts inappropriately in either (1) inducing a party to contract or (2) in their own performance of the contract
b) Legal Consequence = the party seeking enforcement is barred under the doctrine of unclean hands
c) Examples:
1) Buyer agrees to buy Seller’s house
i) The next day, Buyer intentionally runs over Seller with his car
ii) Seller decides to repudiate the contract in retaliation
iii) Should Buyer obtain specific performance?
iv) Yes – these are unrelated events which shouldn’t preclude Buyer from obtaining equitable relief; this doctrine only pertains to inappropriate inducement or performance of the contract in question, not to unrelated torts
2) Buyer agrees to buy Seller’s house
i) Buyer induced Seller’s assent by convincing Seller’s neighbors to shun Seller because of her race
ii) Should Buyer obtain specific performance?
iii) No – Buyer acted inappropriately in inducing Seller to contract, & he should be barred by unclean hands from obtaining equitable relief
iii. Balance of Hardships
iv. Acquiescence
UCC Remedies
BK. Buyer’s Remedies for Seller’s Breach of Warranty
96. Status Quo Remedies
i. Rejection:
a) Concept = in a contract for a single delivery, Buyer can reject any non-conforming shipment before accepting the goods – no matter how trivial the non-conformity (Perfect-Tender)
ii. Revocation of Acceptance:
a) Concept = in a contract for a single delivery, Buyer can revoke acceptance for (1) substantial defect or (2) non-conformity if:
1) The problem was difficult to discover at the time goods were accepted; or
2) Seller said the defect would be cured & it hasn’t been
iii. In Both Rejection & Revocation:
a) First = Buyer must give Seller reasonable notice of any defects & anticipated use of these remedies
b) Second = Buyer must then await instructions from Seller as to what to do with the goods
1) Reasonable Instructions = if Seller’s instructions are reasonable ( Buyer must follow them
2) Unreasonable Instructions = if Seller’s instructions are unreasonable ( Buyer can do anything reasonable with the goods
3) No Instructions = if Seller fails to provide instructions ( Buyer can do anything reasonable with the goods 
97. Other Remedies
i. Damages:
a) If goods are delivered & defective & Buyer elects to keep them, Buyer can sue for any breach of warranty
1) Damages = diminished value of the goods
b) If (1) Seller fails to deliver goods or (2) Buyer rightfully rejects or (3) Buyer revokes acceptance, Buyer can “cover” by purchasing substitute goods within a reasonable time after learning of the breach
1) Damages = if Buyer covers ( difference between cover price & contract price
2) Damages = if Buyer does not cover ( difference between market price at the time Buyer learned of the breach & contract price
c) Consequential damages (usually lost profits on a resale of the goods or something built with the goods)
d) Incidental damages
ii. Specific Performance:
a) Concept = specific performance is available only if the goods are unique & money damages would be inadequate
b) Example:
1) Buyer agrees to buy a new Rolls Royce from a dealer
i) Dealer breaches when a strike at the factory limits number of cars the dealer can obtain, driving up price
ii) The dealer then files for bankruptcy
iii) Can Buyer obtain specific performance?
iv) Yes – but only if Buyer can show that (1) the Rolls Royce is unique (in short supply) & (2) money damages would be inadequate because the dealer is insolvent & couldn’t likely pay damages, whether Buyer “covers” or not
BL. Seller’s Remedies for Buyer’s Breach
98. Status Quo Remedies
i. Right to Withhold Goods:
a) Concept = if Buyer breaches while goods are still in Seller’s possession, Seller may withhold delivery & do whatever is reasonable (resell, scrap, etc.) & sue Buyer for damages
1) If Seller Resells the Goods = Buyer gets a credit for the sale price and pays the remainder
2) If Seller Cannot Resell the Goods = Seller can keep the goods & recover the contract price
ii. Right to Stop Goods in Transit & Recover Them:
a) Concept = if Seller ships goods and Buyer breaches:
1) If Buyer is Insolvent = Seller can stop the goods in transit & recover them
2) If Buyer is Not Insolvent = Seller can stop the goods in transit & recover only large shipments (like carloads)
99. Other Remedies
iii. Substitute Sale:
a) Concept = if Seller still has the goods, it can seek a substitute sale
b) Requirements = Seller must give breaching Buyer notice of the sale, unless the goods are (1) perishable or (2) will rapidly decline in value (this gives Buyer one last chance to cure his breach)
c) Damages = difference between contract price & substitute sale price
iv. Straight Damages:
a) Concept = Seller can choose to recover damages
b) Damages = difference between contract price & market price at the time & place delivery was to be made
v. Non-Re-Sellable Goods:
a) Concept = if goods are not re-sellable, Seller can sue Buyer for the price of the goods
100. Incidental Damages
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