Contracts – Gold – ’20 / ’21 Outline

**

Formation of a Contract
Determining if there is a contract
· How to determine if there is a contract

· § 1 Contract - Has there been a promise or a set of promises? See § 2. 
· § 2 Promise - Has there been a manifestation of intention to act (or refrain from acting) in a specified way, so made as to justify a promisee in understanding that a commitment has been made?

· Hawkins v. McGee
· Hairy hand case. Doctor tells father of boy that he will operate and give him a 100 percent perfect hand. Further, doctor repeatedly talked to father about performing the operation.
· Intention to act - the doctor manifested his intention to act, i.e., operate such that the hand would be “100 percent perfect” 
· The guarantee of “100 percent perfect” and repeated discussion serves as the basis for the promisee understanding that a commitment has been made
· How to make a contract?
· § 4 How to Make a Promise – a promisee can be (i) stated in words, either orally or in writing, or (ii) inferred wholly or partially from conduct
· e.g., At the grocery store, placing something in your cart infers a contract that you will purchase it

· § 17 Requirements of a Bargain – (i) a bargained for exchange; and (ii) mutual assent
· Mutual assent – requires that each party either make a promise or begin to render a performance

Consideration

· Under § 17(1), two things are required for a contract

· A contract requires a bargained for exchange in which there is:

· A manifestation of mutual assent to the exchange; and

· Consideration

· Consideration – what the promisor seeks from the promisee in exchange for their promise. 
· Quid pro quo – consideration signals that there has been an exchange in the form of bargaining. 
· Fits economic argument of contracts – if both parties have agreed on something then it is in their best interest.

Requirements for Consideration

· §71 – Requirements of Exchange

· (1) To constitute consideration, a performance or a return promise must be bargained for;

· (2) Bargained for means it is sought by the promisor in exchange for the promise and is given by the promisee in exchange for that promise.

· What is given by the promisee in exchange for the promise must proceed the benefit received by the promisee (however, see § 86). 

· Feinburg v. Pfeiffer Co.
· Mills v. Wyman
· § 79 - No Requirement of Gain to Promisor / Loss to Promisee

· There is no requirement of gain to the promisor or loss to the promisee, the values exchanged do not have to be equal, nor does there have to be a mutuality of obligation. 
· Since there is not requirement around benefit, the key to applying this section is what is motivating the promisor and promisee. (See § 81).

· A motivating factor could be “warm fuzzy feeling” of assisting another person or knowing that you family was well taken care of.

· Hamer v. Sidway
· Kirksey v. Kirksey
· HYPO – Lunch at Tiffany’s & The Coat and the Tramp
· § 81 – Consideration as Motive or Inducing Cause

· The thing being bargained for does not have to induce the making of the promise. Consideration still exists in this circumstance. 

· E.g., In Hamer v. Sidway, the uncle wanted a healthy nephew. The nephew wanted the $5,000. See difference in motives in Lunch at Tiffany’s example.

· Res. § 73 – Performance of a Legal Duty

· The promise or performance of something one was already obligated to do or something that one has already done is not consideration

· Necessary because if the promisee is already obligated to do it, then the promisee cannot further give it in exchange from the promisor’s promise (See § 71 above). 

· If the pre-existing duty is discharged, then this rule no longer applies.

· Where there is a good faith dispute over pre-existing duties, any settlement in the range can be enforced.
· This applies regardless of if additional information comes out later showing that one party was wrong (e.g., PG claims 10 hours at $10 per, LLS claims 5. $90 is enforceable).

· HYPO – PG Lecturing and Cleaning
· § 74 - Invalid Legal Claims

· Agreeing not to bring or giving up an invalid legal claim or defense is not consideration UNLESS:

· (1)(a) - The claim or defense is doubtful because of uncertainty as to the facts or the law; OR

· (1)(b) - The party agreeing not to bring or giving up (i.e., forbearing or surrendering party) believes the claim or defense may be fairly determined to be valid. 

· Dyer v. National By-Products, Inc.
· § 77 – Illusory and Alternative Promise

· A promise or apparent promise is not consideration if the promisor keeps control and can exercise control according to their own preference.

· See interplay with § 2(1) which describes a promise “. . . manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding a commitment has been made.”

· If the promisor keeps control there is no action in a specified, i.e., no commitment.

· This section would not be applicable where: 
· The promisor gives a specific time horizon on their action; OR
· Alternatively puts action at the control of the promisee. 

· EXCEPTIONS

· (a) – each alternative alone would be consideration if it had been bargained for 

· (b) – one alternative is consideration and it appears to the parties there will be a substantial possibility the other will be eliminated prior to the promisor exercising their choice

· Satisfaction Clauses – a conditional promise that hinges on whether the promisor is “satisfied” with the result

· These are allowed and call for the promisor to exercise good faith judgement in determining their satisfaction – i.e., determination is based on if a reasonably person would have been satisfied under the same or similar circumstances.

· See § 203(a) (stating that an interpretation that gives reasonable, lawful and effective meaning to all terms is preferred)

· See also § 205 (stating a duty of good faith and fair dealing)

· See also § 228 (interpretation based on if a reasonable person would have been satisfied is preferred)

· Two options for conditional contracts:

· (1) Condition satisfied based on commercial value or quality, operative fitness, or mechanical utility

· (2) Conditions involving fancy, taste, or judgement – these are to be exercised in good faith according to the standards applied by a reasonable person

· Strong v. Sheffield (Generally)
· Mattei v. Hooper (Satisfaction clause)
Contracts Without Consideration

Promise for Benefit Received

· § 86 – Promise for Benefit Received (**Many U.S. Jurisdictions do no follow this section**)
· A promise for benefit received is accepted as consideration where necessary to prevent injustice. 

· The promise is not binding where the benefit was conferred as a gift.
· Reason – we do not want to set up a system where restitution is expected when a gift is thrust upon someone. 

· The promise is not binding where the value (i.e., what is being promised) is disproportionate to the benefit (i.e., what was received).

· Reason – (not discussed in class) could be because you do not want people undertaking dangerous situations in hopes of benefit when the item they are saving is nominal

· E.g., if the man’s lunch had been saved instead in Webb v. McGowan.

· There is a promise if there would be unjust enrichment (i.e., the promise is binding).
· The relationship between the parties makes a difference when applying this section as it aids in determining if a gift has been conferred.

· E.g., where it is employee and employer, employees do not work for free. Conversely, where it is family, family often confers gifts on one another.

· Webb v. McGowin 

Reliance as a Basis for Consideration

· § 90 – Reliance instead of Consideration

· When:

· The promisor should expect to the promisee or a third party to rely on the promise; AND

· The promisee or a third party does rely on the promise

· Then that promise is binding if injustice can be avoided only by enforcing the promise.

· The remedy can be limited as the prevention of injustice requires.

· Feinburg v. Pfeiffer Co. – $200 a month pension to bookkeeper. Court could have limited payout from the time between when she started relying and the judgement.

· Courts typically will not do this. Typically they just enforce the contract.
· The party that relies on the promise must do so in the way in which the promisor intended. 

· E.g., if grandma gives you an annuity so you can quit work, you cannot keep working and instead go out and buy a Ferrari then expect to enforce his promise. 

· Why? – Because in this case you have not reasonably relied on it. 

· For application of this section, ask four questions:

· 1. Was consideration given such that this section is unnecessary? (If no, proceed)

· 2. Should the promisor have expected the promisee to rely on the promise?

· 3. Did the promisee rely on the promise in the way the promisor intended?

· 4. Is the only way to prevent injustice to enforce this promise?

· E.g., did the promisee in some way rely on this promise to their detriment?

· Ricketts v. Scothorn
· Reliance (instead of consideration) as a basis for enforcement, common scenarios

· Family promises

· Parents promise child something in return for staying home / caring for family

· Promises to convey land

· If you move onto this land and make improvements to it you can have it. 

· Promise couple with gratuitous benefit

· Person temporarily entrusted with someone’s property makes a promise to the owner respecting the property on which the owner relies

· e.g., furniture in warehouse and insurance example

·  Charitable subscription

· A person promises to contribute to a not-for-profit (does not require a showing of action or forbearance to be enforced. 

· Bellwether – matching contributions

· Charity relies on a large future gift to do something currently

Restitution as an Alternative Basis for Recovery

· Restitution – broad term used for all ways to recover for unjust enrichment

· This is limited by those who act voluntarily or as an officious intermeddler (i.e., no recovery for an unrequested benefit voluntarily conferred)

· Judge Posner – you do not have to play the mariachi band that shows up unannounced and plays for you, even if you enjoyed their performance.

· Quasi-contract – recovering money when the claim is not based on a true contract but instead on redress for unjust enrichment.

· A/k/a, an implied contract – court created legal fiction that allows for recovery.
· Redress for unjust enrichment is the key piece of the quasi-contract – compensation should be provided accordingly. 

Notes on application
· Consider how the parties encounter each other for application; quasi-contracts only involve a direct relationship between the parties. 
· Callano v. Oakwood – where Oakwood was not unjustly enriched as the benefit had been conferred by Callano prior to their taking over of the property (i.e., no direct relationship)
· Emergency Medical Services - Necessaries furnished in good faith

· A doctor can hold someone’s estate liable for necessary medical services received

· How has the deceased been unjustly enriched?

· Two ways:  

· (1) necessary services were received, there were not optional to save the person’s life and we assume the man wants to live; 

· (2) estate has the soft, warm, fuzzy feeling that the decedent was taken care of until death.

· Price for services would be an objective price based on the services rendered

· Doctors sometimes charge according to people’s ability to pay – cannot happen here as parties had no chance to negotiate ahead of time. 

· To hold a party liable, the furnished service must be necessary (i.e., cosmetic surgery on ugly accident victim example)

· If it was not a necessity, then the receiving party is not liable because they otherwise would have had a choice in receipt and courts preserve this choice.

· Emergency medical services rendered by a non-doctor

· Generally, this is viewed as gratuitous benefit

· EXCEPTION – if someone undertakes a substantial effort to save someone else’s life, payment could be justified

· Returnable v. Permanent / Unjust enrichment v. Enrichment

· Returnable – parties who receive returnable goods by mistake and keep them must pay

· Permanent – parties who receive permanent goods or services by mistake AND who did nothing to induce the providing party into thinking they were the correct party are not liable – in this case the party has been enriched, but not unjustly so. 

· Examples:

· Mistaken Ferrari delivery – you must return the Ferrari or pay for it.
· House painted by mistake – the painters cannot take the paint off. 

· So long as they painted by mistake and the party receiving the services did nothing to trick them into thinking they were at the right house, the mistake falls onto the painters.
· To protect reliance interest, painters may have to return house to its original color.

· Does not apply to gratuitously bestowed benefit (e.g., a birthday gift)

· Compensation

· The interest being compensated is what was unjustly conferred. 

· The remedy provided should mirror the unjust benefit

· Pyveatte v. Pyveatte
· Quasi-contract between husband and wife where wife would support husband through law school and then husband would pay for wife’s master’s degree. They get divorced. Wife is compensated for room, board, and tuition costs conferred on the husband. 
Requirements of Consideration - Applied

Hamer v. Sidway 

· §79 – No requirement of gain to the promisor or loss to the promisee
· Uncle promises nephew that if he refrains from drinking, using tobacco, swearing, and playing cards or billiards for money until he becomes 21 years of age he will pay him $5,000. Nephew succeeds, uncle dies before transferring him the money. 

· HELD – there was consideration here as the uncle sought the nephew to refrain from the activities in exchange for the $5,000. 
· No requirement that there be gain or advantage to the promisor or loss to the promisee.

· The nephew forgoing these activities in exchange for the $5,000 is what makes this consideration (see question about house painting, giving up smoking when the Uncle said drinking, etc. in supplement).

Dyer v. National By-Product, Inc.

· §74 – “Forbearance to assert” or “the surrender of” a claim or defense that proves to be invalid is not consideration, UNLESS:
· Objectively questionable - (a) the claim or defense is doubtful because of uncertainty as to the facts or the law

· Subjectively questionable – (b) the party forebearing or surrendering believes the claim or defense may be fairly determined to be valid

· (a) and (b) are often interrelated. If a reasonable person knows (a), then it is harder to prove that the forebearing or surrending party actually knew (b) (pregnancy from coke sharing example).

· Man injured at work in 1981. Employer placed him on leave of absence with full pay until he returned to work in 1982. Employer then laid him off in 1983. Man filed suit alleging there was a breach of an oral contract for lifetime employment in exchange for his forbearance to assert a claim against him employer for the injury. 
· The claim was invalid because of workers compensation law. Dist. Ct. ruled that there is no contract because there was no consideration given. 

· HELD – on appeal, court remanded case for a new trial to determine if man subjectively believed he was giving consideration in line with §74(1)(b). 

· NOTE – Why does a court not refuse to accept valueless consideration?

· A contract is a voluntary obligation. The courts are not involved with determining the value between individuals.

· Courts are there to impose contractual obligations that have been voluntarily entered into.

· (i) Judge should not be able to change good faith agreements between parties; and 

· (ii) There should be no avenue for a person to wriggle out of a deal they made but now feel like was a bad deal 

Feinburg v. Pfeiffer Co.

· §71 – to constitute consideration, a performance or a return promise must be bargained for.
· Company promised its bookkeeper $200 a month in retirement for past service over prior 40 years. She works for 1.5 more years then retires. The company pays her for seven years then payments stop. She sues for breach of contract. 

· HELD – there was no consideration given in exchange for the company’s promise of $200 per month. Past performance over 40 years had already been given. The company did not receive anything in exchange for the promise of $200 per month. 

· NOTE
· Fake consideration would not have worked. Had the company said “just work for 5 more minutes and we will give you $200 a month in exchange for prior 40 years” this would not have constituted consideration because their intention was not 5 more minutes in exchange for $200, it was as a thank you for prior service.

· Had the company said “ring this bell and $200 a month into retirement will be yours” would work. Here, the performance in exchange for $200 was bargained for. The company might have really wanted to the bell ring as a symbol to other employees about the benefits of loyalty, but what is important is that what was bargained for is exchanged. 
Mills v. Wyman

· §71 – sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

· Twenty-five-year-old son of D who has been away from home for sometime falls ill during a sea voyage. P takes care of son and does so for two weeks. Son dies. P receives a letter from D promising to pay him for taking care of his son. D decides not to pay and P sues for breach of contract.
· HELD – no consideration. P’s past performance in caring for the son is not sufficient for D’s promise of payment. P did not give D anything in exchange for his promise of payment, it had already been given.

· NOTE – §82(1) – a promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the statute of limitation. 

· The law is willing to hold up this promise, but not the father’s promise to the care giver because the father’s promise to the caregiver is not predicated on an antecedent agreement. 
Kirksey v. Kirksey (Professor Gold particularly likes this case)

· §§ 79 and 81 - No requirement of gain to the promisor or loss to the promisee, motive test.
· P is Sister Antillico. P is the widow of D’s deceased brother. D sends P a letter that says sell your current house with land and come live on my land. I have spare room and a place you can farm. P does so and a while later D kicks her off the land. P sues for breach as she now has not place to go.

· HELD – D’s offer was merely gratuitous, so there is no enforceable contract.

· HOWEVER – in class talked about there being two ways to read this case.

· (1) No contract, D was not motivated to make one and simply was giving a gift to his distressed sister-in-law (i.e., family relationship).

· (2) Contract, D was motivated to aid his family. He received the warm feeling inside of helping a relative. 

HYPO – Lunch at Tiffany’s & The Coat and the Tramp

· §§ 79 and 81 - No requirement of gain to the promisor or loss to the promisee, motive test.

· Lunch at Tiffany’s – Father who is estranged from his daughter tells her that if she will meet him for lunch he will buy her the necklace advertised in the NY Times Tiffany’s ad. She meets him, but he does not buy her the necklace. She sues for consideration.

· HELD – enforceable contract. The father’s motive was seeing his daughter. The father sought seeing his daughter in exchange for the necklace and the daughter showed up in exchange for the necklace (i.e., this is what he sought in exchange for his promise and was given by his daughter in exchange for that promise).
· The Coat and the Tramp – Man tells a tramp (i.e., a vagrant) that if they walk around the corner to the store they can purchase a coat on the man’s credit. 

· HELD – not an enforceable contract. The man simply wanted to confer a gift on the vagrant. 

Strong v. Sheffield

· § 77 – A promise or apparent promise is not consideration if the promisor keeps control and can exercise control according to their own preference. 

· Sheffield’s husband purchased a business from the Strong. The sale was on credit. Strong told the husband that if he gave him a note payable endorsed by Sheffield, he would not collect on it immediately and would “hold it until such time as I want my money.”

· HELD – not a valid contract because there is not promise of forbearance to collect the debt. 

· Strong could collect on the debt whenever he wanted and was not limited in any way so there is no consideration (i.e., he could exercise control according to his own preference).

HYPO – PG Lecturing and Cleaning

· § 73 – Performance of a Legal Duty

· PG is under contract with LLS to lecture for $100. PG begs for an additional $10. Loyola agrees. They are now paying him $110. Is the $110 enforceable by PG?

· No. The $100 is enforceable, but there is no consideration for the full $110. PG is doing the same work that he agreed to for $100.

· Same facts. PG agrees to clean up post lecture for the additional $10. Is the $110 enforceable by PG?

· Yes. He has exchanged additional services for the additional money, so consideration was given. 

· Good faith disputes under this section – were both claims are brought in good faith, anything within range is acceptable. 

· LLS pays PG $10 hourly. PG claims he worked 10 hours, LLS claims he worked 5. If PG and LLS are both acting in good faith, then any figure they agree on between $50 and $100 is enforceable.

· If LLS pays $90 and it comes out later that PG only worked six hours, the $90 is still enforceable. 
Contracts Without Consideration - Applied

Webb. v. McGowan (promise in recognition of a benefit received)
· §86 – a promise made in recognition of benefit received is binding to the extend necessary to prevent injustice. 
· Webb was an employee of McGowan’s lumber mill. While clearing the second floor he was throwing wood over the edge of a railing. While he was tossing a piece large enough to kill someone below, he saw McGowan standing below. Webb fell with the wood saving it from hitting McGowan, but seriously injuring himself in the process. McGowan promised to pay him a sum every two weeks for the remainder of his life. After McGowan’s death, his estate stops paying Webb. Webb sues for breach.

· HELD – while the promise made was not sought by the promisor in given by the promisee prior to the exchange of that promise, it was still binding. 

· Binding because injustice would have resulted from it not being enforced, McGowan would have been unjustly enriched (i.e., life saving is more valuable than any sum of money that could be paid).

Rickets v. Scothorn (promissory estoppel)
· § 90 – a promise that reasonably induces reliance if binding if injustice can be prevented with its enforcement. 

· Scothorn is Ricketts grandfather. Scothorn come to visit Ricketts at work. He gives her a note payable and tells her that he “no longer wants her to work.” With the ability to do so, Ricketts then quits her job. Scothorn later dies and his estate stops paying. Ricketts sues. 

· HELD – there is no consideration for Scothorns promise. Ricketts was going to get the note regardless of if she agreed to stop working. 

· However, it is still enforceable as (1) Scothorn should have anticipated that she would quit her job with the ability to do ; AND (2) Ricketts did actually quit her job and relied on the note payable for her income. 

· Since she actually quit her job and relied on the promise, it would be an injustice if it was not paid out. 

Feinburg v. Pfeiffer Co. - the second coming! (promissory estoppel)
· § 90 – a promise that reasonably induces reliance if binding if injustice can be prevented with its enforcement. The remedy granted for breach may be limited as injustice requires.

· Company promised its bookkeeper $200 a month in retirement for past service over prior 40 years. She works for 1.5 more years then retires. The company pays her for seven years then payments stop. She sues for breach of contract. 

· Pfeiffer’s promise is enforceable as (1) they expected Feinburg to rely on it; and (2) she did rely on it. 

· Limited remedy – the court could have limited Feinburg’s remedy to only enforce the promise from when she started to rely on it until a reasonable time after the judgement to allow her to find another job. 

· HOWEVER, courts generally will not do this and will just enforce the promise. 

Cotnam v. Wisdom (restitution as a basis for reliance)
· A man was thrown from a street can and knocked unconscious. Wisdom, a doctor, is called to render medical services to the man. The man dies and his estate refuses to pay Wisdom for the medical services. Wisdom sues. 

· ISSUE – should Wisdom be able to recover his medical fees?

· HELD – where necessaries have been furnished, the furnisher should receive compensation.

· ISSUE – how should the services be priced?

· HELD – the services should be priced based on an objective standard. Consider the value of other similar services and pick an appropriate amount somewhere in the range.

Callano v. Oakwood Park Homes Corp. (restitution as a basis for reliance, parties encountering one another)
· Pendergast had a contract to buy a home in Oakwood Park. Shortly before it was finished, Pendergast separately contracted with Callano to do some landscaping. Callano planted almost $500 in shrubs in the yard. Pendergast died prior to moving into the home. 
· His estate and Oakwood agreed to cancel their contract. Oakwood later sold the home to a separate party.

· ISSUE – does Callano have a claim against Oakwood on the basis of a quasi-contract?

· HELD – Callano has a claim, but it is against the Pendergast estate. 

· Oakwood has been enriched by the bushes being planted, but given that they were not in contract with Callano, the enrichment has not been unjust. 

· This leads to inefficiency in increased litigation as Pendergrast could then in turn bring suit against Oakwood.

Mutual Assent to the Exchange

· Mutual assent is how the parties express their bargained for exchange
· Under §17(1), two things are required for a contract

· A contract requires a bargained for exchange in which there is:

· A manifestation of mutual assent to the exchange; and

· Consideration

· Mutual assent typically takes the form of offer and acceptance (§ 22(1))
**

· Two opposing views on the assent necessary to bind a party:  we will rely on objective theory
	Actual Intent (Subjective)
	Objective Theory (Objective)

	Relies on ‘meeting of minds’ or ‘will’ theory.

· What did the parties actual intend when they created this agreement?
	Treats actual intent as irrelevant. Relies on how a “reasonable man” would interpret contractual provisions.

· Uses objective standard in order to promote consistency in interpretation (legal symmetry and legal uniformity)

	Cons – where a situation arises that the parties did not contemplate when entering into the agreement attempting to overlay ‘actual intent’ leads to weird results

· Unique motivations considered as part of ‘actual intent’ destroy legal certainty and stability that comes with entering into a contract

Pros – not so rigid that it disallows what the parties did actually intend. 
	Cons – objective standard does not actually get employed objectively because there is not strict definition for the reasonable man. This person is a legal fiction.

Pros – promotes a system of free enterprise and legal certainty and stability that comes with entering into a contract that modern society demands.


Mutual Assent – The Offer
· The Offer (§ 24).
· The manifestation (i.e., expression) of willingness to enter into a bargain

· So made to justify another person that his assent to that bargain is invited and 

· Will conclude it (i.e., the bargain).
· Willingness to enter into a bargain is judged by how a reasonable person would understand what is written or said

· Will conclude it - the reasonable person must interpret that the offer means “if you agree, we have a deal”

**

Application of Mutual Assent – The Offer
· How to interpret what a reasonable person would understand:

· (1) What the parties said

· (2) Considering the surrounding facts and circumstances
· Typically, an offer includes: 

· Specified terms
· Objective results, i.e., non-subjective factors 

· e.g., Sullivan v. O’Connor – medicine is not an objective field, a reasonable person understands this so the court should not have considered there was a contract between patient and doctor

Mutual Assent – The Offer, Written Terms

· Generally, there is a duty to read terms prior to agreeing to them
· So long as terms are obvious, conspicuous, and written in a way which a lay person can reasonably understand they will be enforced

· Sections that a reasonable person could not be expected to have understood should be read out

· For standardized agreement

· If the party writing the agreement has reason to believe the party manifesting assent would not do so if they knew the writing contained a particular term in question, that term is not part of the agreement (§ 211(3)).
Mutual Assent – Acceptance

· Interpretation Against the Draftsman – where there in ambiguity in the meaning of a promise agreement or a term, resolve the meaning against the party who drafted the agreement (§ 206)
Examples of Manifestation of Mutual Assent
Mutual Assent - The Offer
Lucy v. Zehmer 
· In a bar, Zehmer challenges Lucy’s financial status by offering to sell Lucy a farm for $50k. They talk about terms of the sale for 40 minutes, Zehmer writes on the back of a receipt that he will sell the farm (actually does this twice changing the terms to Lucy’s approval), and his wife signs it. Lucy says he has a deal, but as he is walking out Zehmer tells him he is joking. 
· HELD – enforceable contract.

· REASONING – eyes of a reasonable person
· Zehmer wrote out the terms twice. On the second writing Zehmer changed the terms per Lucy’s request. 

· Those terms were discussed over the course of 40 minutes.

· Zehmer had his wife sign at Lucy’s request. 

Berry v. Hooters

· Manager at Hooters tells all waitstaff that whoever sells the most beer over the course of a month will get a “Toy Yoda.” Manager specified he did not know if it would be a car, truck, or van, but did state that the winner would have to pay the registration fees on the vehicle. 
· Berry won. Manager leads her blindfolded to parking lot and gives her the doll. She sues for breach of contract.
· HELD – there could have been a manifestation of mutual assent to offer a car on the part of the Manager. 
· It was specified that it would be either a car, truck, or van. Also specified that the waitress who won would have to pay the registration fees.

Trump v. Maher

· On the Tonight Show, Maher offered to donate $5m to the charity of Trump’s choice if Trump released his birth certificate. This occurred round the same time Trump made the same offer to Obama related to releasing his college transcripts and birth certificate. Maher cited charities Trump could choose from like Hair Club for Men or the Institute for Incorrigible Douche-Baggery. Trump sued for breach of contract when Maher would not fulfill the donation.
· HELD – there was not a manifestation of mutual assent to offer the donation. 

· A reasonable person would see that Maher offered this on a joke show and cited joke charities to know this was not serious. 

Mutual Assent – Acceptance

Lamps Plus, Inc. v. Varela

· Varela and 1,299 other employees signed an arbitration agreement when they joined Lamps Plus as employees. The arbitration agreement was silent on if class wide arbitration was possible. Varela attempted to bring a class action against Lamps Plus related to a data breach that compromised employee records. 

· ISSUE – where an employment agreement is silent on the class action term of an arbitration agreement, can the employees bring a class wide claim?

· HELD (Majority) – relying on the Federal Arbitration Agreement, they cannot. Arbitration alters the relief available to parties so they must specifically assent to terms that alter how they can seek relief. Arbitration is imposed to speed up resolution of disputes between parties as well. As such, no reasonable person would agree to a class wide clause as this would slow down their ability to get relief. 

· DISSENT (Ginsberg) – the Federal Arbitration Agreement was conceived considering two parties of equal bargaining power. The agreement being reviewed here is an adhesion contract. (Reasoning that ambiguity should be construed against the drafter) The employees should be able to arbitrate on a class wide basis as they otherwise will not be able to bring this claim – it was too small on an individual basis to fight.

· PURPOSE – two different ways to employ the objective theory of contracts. 

Offer & Acceptance – Restatement
Decision tree for offer and acceptance cases:

(1) Locate the offer

(2) Locate the acceptance

(3) Determine what kind of notification of acceptance was necessary and if it was given

(4) Confirm that the acceptance was given prior to any valid revocation
**

· Acceptance – effective on transmission

· Revocation – effective on receipt
Offer – Restatement of Contracts
· The Offer (§ 24).

· The manifestation (i.e., expression) of willingness to enter into a bargain

· So made to justify another person that his assent to that bargain is invited and 

· Will conclude it (i.e., the bargain).

· Willingness to enter into a bargain is judged by how a reasonable person would understand what is written or said

· Will conclude it - the reasonable person must interpret that the offer means “if you agree, we have a deal”

**
Criteria necessary for an offer

· (1) Expression of commitment

· (2) Some details (differs depending on the contract type)

How to express commitment

· REMEMBER – totality of circumstances approach
· Non-equivocal language

· Statements as opposed to questions
· Where language is in the form a question, courts find it is more difficult to find “certain”

· Manifestation of intention (i.e., an offer) cannot be accepted as a contract unless the terms of the contract are reasonably certain (§ 33(1)). 

· The terms are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy (§ 33(2)).

· Where terms are left open or uncertain it may show that a manifestation of intention is not intended to be understood as either an offer or acceptance (§33(3)).

Necessary details
· Sale of Goods Contract – must describe quantity and the goods involved (price is not necessary)

· Service Contract – must describe nature and duration of service (price is not necessary)
· Land Contract – must describe property and price (escrow period, cash offer, etc. can all be left out)

· EXCEPTION – terms specific to an industry. 
· When considering reasonableness for offer and acceptance, depending on the term in question the meaning could be based on a reasonable operator in the industry. 
Examples that do not qualify as an offer
**Note** - for the following, arguments can be made both ways depending on the totality of the circumstances
· Price quotes alone

· Advertisements

· Usually just price quotations seen by so many there is no way they could be fulfilled
· Questions asking if something is for sale at a certain price 
· Owen v. Tunison – “will you sell me property X for $6k?”

· Should say, “I will buy property X for $6k.”
· Statements that something will not sell for less than a certain price
· Owen v. Tunison – “not possible for me to sell it unless I was to receive $16k cash.”
· Should say, “I will sell you property X for $16k.”

· Statements (verbally or in writing) that leave final commitment up to the person making the statement. These are preliminary negotiations (§ 26)
· International Filter Co. v. Conroe Gin – send this form back to us filled out and it will become a contract when we approve it – not an offer

· In this instance, the response to the statement usually becomes the offer.
· However, statements that make a commitment, but only on the condition something does not occur are offers

· Cannot be the other way around as if it is dependent on something occurring, then there is no commitment yet as the status is uncertain.
Mistake and Offer

· A mistake nullifies an offer where the offeree should have known it was a mistake

· e.g., construction contracts and price quotes – where the lowest bidder is low by 50%, the offeree should know there is a mistake, or they should follow up and specifically confirm stating whey they are double checking.  
Option Contracts

**For this section to apply note that there first must be an offer**
· Application note:  this section leaves an offer open for a certain period. The offer would close during that period based on revocation. Talk about this after revocation.

· § 87(1) - An offer is binding in an option contract where it:

· (a) Is in writing and signed by the offeror, includes a purported consideration for staying open for a time, and proposes an exchange on fair terms within a reasonable time

· (b) statute says so.

· Review – Consideration – sought by promisor in exchange for promise and given by promisee in exchange for promisor’s promise. 

· § 87(2) – When necessary to avoid injustice, an offer is binding as an option contract when:

· The offeror should reasonably expect it to induce action or forbearance of a substantial character on the part of the offeree before acceptance AND

· Which does induce such action or forbearance.

· Substantial reliance is required as opposed to just reliance as in § 90

· If the offeror includes “revocation possible at any time until acceptance” then § 87(2) does not apply – (Drennan v. Star Paving – CL Cal. Precedent)

· Example of § 87(2) - on a Monday, a law firm tells you that you are hired and that you can accept their job offer until Friday at 3pm. On Tuesday you smack your old boss in the face. On Wednesday you call back to accept the job and they tell you it is no longer available.

· § 87(2) does not apply. There has been substantial reliance, but it is not reasonable you would quit your old job prior to accepting a new one. 

· Common Application of § 87(2) – commonly applies to the sub-contractor / general contractor relationship. 

· GC asks SC for a bid. GC uses bid in its proposal to client. GC tells SC they have won the work after GC hears from their client.

· § 87(2) applies to prevent SC from revoking their offer when GC has relied on it for calculation of their bid. 
Examples of Offer (or not offer)
HYPO Cupcake – price quotes are not offers

· A calls Mom & Pop Cupcake, Co. and asks how much for one dozen cupcakes. M&PCC responds that they are $15 per dozen. A says, “great! I want 500 dozens.” then hangs up. Is there a contract?

· HELD – No. M&PCC’s price quote is not an offer. Fulfilling this order would be an immense challenge for M&PCC. For an offer they would need to agree on more terms, such as quantity. 

Fairmount v. Cruden-Martin Woodenware Co. – totality of the circumstances & industry specific terms

· CM writes Fairmount asking for the lowest price on 10 carloads of Mason jars in dozen ct. cases. A carload is a term specific to the container industry. Fairmount responds with a pricing sheet quoting them prices for various sizes that states the prices are for “immediate acceptance.” CM accepted.

· ISSUE – was there an offer for acceptance based on the exchange of information?

· HELD – there was an offer. While the price quote did not contain a quantity (which would be necessary in this instance), the quantity was specified by CM’s initial inquiry so it was included considering all correspondence together. 

· Additionally, the quantity was not a generally known term, but one specific to the industry which is fine so long as a reasonable industry operator would understand the terms. 

Lefkowitz v. Great Minneapolis Surplus Store – advertisements as offers

· GMSS published an ad stating “Saturday 9 A.M. Sharp 3 Brand New Fur Coats Worth to $100 – First Come; First Served $1 Each.” The following week they published “Saturday 9 A.M. . . . 1 Black Lapin Stole Beautiful worth $139.50 . . . $1.00 First Come; First Served.” On both occasions, P, a man, showed up and tried to claim the offer. The first time he was refused on the basis that he was a man and house rules were that the offers only applied to women. 
· ISSUE – are the advertisements sufficiently certain with the requisite terms necessary to qualify as offers?

· HELD – the second advertisement is an offer and P should be able to purchase it. It states a specific quantity and a specific price for the item, it also states the person to whom the offer is subject – i.e., first come, first served.

Acceptance / Revocation – Restatement of Contracts
· Acceptance (§ 50)

· Acceptance of an offer is a

· (i) Manifestation of assent to the terms of the offer

· (ii) Made by the offeree

· (iii) In a manner invited or required by the offer.

· How to spot an acceptance?

· Look for commitment – “yes, I agree to the specific terms you have specified.”

· Doubt as to assent means the court will not find there has been an acceptance.

· Acknowledgement of an order is insufficient to demonstrate acceptance. The following are insufficient:

· “Ok, your order has been received.”

· “Your tracking number is XX34H5.”

· HOWEVER, manifestation of assent by an electronic agent can be effective – see UETA § 14

· Power of acceptance

· Once an offer is made, the offeree has the power of acceptance to complete the manifestation of assent (i.e., complete the contract) (§ 35)

·  The power of acceptance ends where (§ 36(1)):

· (a) There is a rejection or counter-offer (however, be careful if the counter-offer leaves things open (§ 39(2))

· (b) Lapse of time (see § 41 for specifics about duration)

· (c) Revocation by the offeror (§ 38)
· (d) Death or incapacity of the offeror or offeree

· Additional items not included in the rule

· The promise in the offer becomes illegal after the offer is made

· The subject of the offer is destroyed

· Acceptance is effective:

· § 63(1) Once out of the possession of the offeree provided (1) it is done in the manner and medium invited by the offer
· § 63(2) Once received related to an option contract

· The § 40 race:

· Rejection or counteroffer terminates power of acceptance on receipt

· Acceptance sent after an otherwise valid rejection or counteroffer operates as a counteroffer UNLESS

· The acceptance is received first

Mirror Image Rule

· The acceptance should be the “mirror image” of the offer – NO changes, NO additions, NO deletions.
· Acceptance must be (i) absolute, (ii) unequivocal, and (iii) unconditional. 

· It may not introduce additional terms or conditions.

· Mirror image rule is defined by § 50(1).

· The acceptance must comply with the requirements of the offer (§ 58).

Softeners to the Mirror Image Rule

· Implied term – a court may decide that what seemed to be an addition was actually an “implied term”

· i.e., it was already implied so the terms do not vary from the offer.

· Suggestive or precatory term – a court may decide that there was acceptance and the additional term was only suggestive or wishful on the part of the offeree.

· Inquiry – “a mere inquiry regarding the possibility of different terms, a request for better offer, or a comment upon the terms of the offer, is ordinarily not a counteroffer”

Last Shots Fired Rule

· Where two parties have been negotiating, and performance starts without acceptance - the final offer prior to the beginning of performance sets the terms of the contract

· This is because each counter-offer operates as a rejection of the previous offer.

· Disputes often arise about who sent the last offer 

· An offer is received when it is in the offeree’s possession

· Example – Painter says I will paint your house for $5,000. Homeowner says. “I would love that, but I am only wiling to pay you $4,999.” Painter gives no response and begins the work. 

· There is a contract and it is for $4,999. 
No Mirror Image

· No mirror image = no acceptance

· Where the response does not indicate assent to all terms as defined, it is not an acceptance.

· The counter-offer duck - If it looks like an acceptance but is conditional on the offeror agreeing to additional or different terms from those offered it is a counter-offer (§ 59).

Offeree – Rejections and Counter-offers

· § 38(1) - An offeree’s power of acceptance is terminated by their manifestation of intent not to accept an offer

· § 38(2) - HOWEVER, if they manifest an intention to further consider the offer stays open

· Example - Seller says I will sell you X for $10.

· Buyer responds, I probably cannot spend $10.

· Buyer has rejected the offer and cannot later accept $10.

· Buyer responds, I probably cannot spend $10, but let me think about it.

· Buyer can come back later and accept $10 if they wish.

· §39(2) - An offeree’s power of acceptance is terminated by their making a counter-offer

· HOWEVER, if they manifest an intention to further consider the offer stays open

· Example - Seller says I will sell you X for $10. 

· Buyer responds, I will buy X for $5.

· Buyer’s counter-offer rejects seller’s initial offer of $10. 

· Buyer responds, let me think about $10, but I will definitely buy X for $5.

· Buyer can come back later and accept $10 if they wish.
Methods of Acceptance & Notification Requirements
Acceptance by Return Promise

· To accept by promise, it is necessary to do every act essential to making the promise (§ 50(3)). 

· (§ 56) The offeree must take reasonable diligence to tell the offeror they have accepted UNLESS:
· The offeror receives the acceptance seasonably (timely manner)

· The offer says otherwise

· It meets an exception stated in § 69 – Acceptance by Silence or Exercise of Dominion

· Why is notification necessary?

· Notification is necessary for certainty on the part of both parties.

· Thus, if the offeror has waived notification (i.e., waived certainty) it is unnecessary to give it

Acceptance by Performance

· An offer can only be accepted by “rendering a performance” if the offer invites such an acceptance (§ 53(1))
**

· To accept by performance, it is necessary that at least part of what the offer requests be performed or tendered (§ 50(2)).

· (§ 54(1)) - Where the offer invites acceptance by performance, the default position is that notification to the offeror is not necessary UNLESS:

· The offer requests a notification be given

· (§ 54(2)) – If the offeree has reason to know the offeror will not learn of acceptance by performance with reasonable promptness and certainty, the offeror is not bound UNLESS:
· The offeree takes reasonable care to notify the offeror of acceptance

· The offeror learns of the performance within a reasonable time

· The offer indicates that notification of acceptance is not required

**

· § 54(2) only applies where the offeree has reason to know the offeror will not learn of acceptance by performance in a reasonable time

· This determination will depend on the facts and circumstances

· e.g., White v. Corlies & Tift – where a builder accepts a project by starting performance, § 54(2) could apply if the builder started at his workshop (i.e., out of sight of the offeror).

Acceptance by Performance - Option Contract
· § 45 - Where an offer invites an offeree to accept only by performance (i.e., a unilateral contract), an option contract is created when the offeree begins performance
· The offeree is the one with the option – they can either:

· (i) finish the job and get paid

· (ii) stop for no payment

· Why does stopping not breach the contract?

· § 53(1) – Where the offer only invites acceptance by performance, “rendering a performance” means rendering a complete performance.

· Haircut HYPO
· A customer walks into a salon and says “I will pay 95 dollars for a hairstyle.”


· Offer – customer’s promise of 95 dollars for a hairstyle.

· Acceptance – per § 53(1), acceptance occurs when the stylist finishes the hairstyle.

· Until then, there is an option contract under § 45 and the stylist (i.e., the offeree) can choose between the two options.

· § 45 exists as otherwise it would be unfair to the stylist to have the customer choose to stop the haircut midway through or when they were 98% finished. 
Acceptance by Either Performance or Promise

· § 32 - Where there is doubt about acceptance by performance or return promise – the offeree can choose their preference. 
· § 62 - Where an offer invites the offeree to choose either acceptance by promise or performance – acceptance by performance operates as acceptance by promise (but the notice requirement under § 54 controls)
· Explained per § 62

· Starting the invited performance is an acceptance by performance (§ 62(1))

· AND acceptance by performance operates as a promise to render a complete performance (§ 62(2))
Silence as Acceptance

· General rule – silence in response to an offer is not acceptance

· Mutual assent is judged under an objective standard – a reasonable person would not take lack of response as acceptance

· EXCEPTIONS - § 69(1) – Silence or inaction operates as acceptance where:

· (a) Service Benefit Taken, w/ Reasonable Oppt. for Rejection, Comp. is Expected
· Offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation
· e.g., curb painting with note that says put this out if you do not want painting

· (b) Offeror Said So and Offeree Wants So
· Where the offeror has stated or given reason to understand that assent may be manifested by silence and the offeree in remaining silent intends to accept the offer

· e.g., curb painting

· (c) Previous Dealings (Speak Now or Forever Hold Your Peace)

· Because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept. 

· e.g., recurring memberships – book of the month club
Mailbox Rule

UNLESS the offer provides otherwise,
· An acceptance made in a manner and medium invited by an offer is complete when it is out of the offeree’s possession

· It does not matter if it reaches the offeror

· Option contract distinction - acceptance under an option contract is not operative until received by the offeror

**

· “Out of the offeree’s possession”
· This means that offeree has placed it in the hands of a third-party carrier and they cannot recall it

· e.g., if your office has a messenger, it is not out of your possession as you can theoretically recall it prior to it being sent. 

· “Manner and medium invited by an offer”

· The way in which you communicate matters. 

· If you are transacting via email and decide to respond to the offer with snail mail, there is an argument your acceptance is not valid because a response of similar speed and efficiency was the one invited by the offer. 

· § 60 – If the offer prescribes a place, time, or manner of acceptance its terms must be complied with to create a contract.

· If the offer merely makes suggestions as to the acceptance criteria, another method of acceptance is not precluded.

· HOWEVER – see that § 63 requires an acceptance by “manner and medium invited by an offer”

· If you do not comply with the offer’s suggested terms § 63 does not apply.

· If an offer is silent on manner and medium of acceptance, so long as the offeree uses one of similar speed and efficiency to the way in which the offer was communicated § 63 applies.

**

Chaos

· § 63, cmt. c, ill. 7 - Where an acceptance is sent, but then prior to it being received a rejection is sent, and the rejection is received prior to the acceptance the acceptance is still enforceable
· HOWEVER, given the mixed messages the offeree (i.e., one who sent both an acceptance and rejection) is estopped from enforcing the agreement

· Example – A sends B and offer. B types an email that says “accepted.” However, B gets cold feet and, knowing that emails sometime take a minute to clear his firewall, immediately calls A. A picks-up and B says “rejected.” A then receives B’s email.

· B’s acceptance is still effective; however, B is estopped from enforcing the agreement against A.
Examples of Acceptance

International Filter Co. v. Conroe Gin, Ice & Light Co.

· P, a company based in Chicago, sells ice machines. P’s salesperson visited D in Texas and handed them an order form that listed P’s products and their prices and contained places for D to check what they wished to receive. The form stated that it was a duplicate copy and that is would become a contract when approved by an executive at P’s home offer. It further stated that it was for prompt acceptance and could be changed should there not be prompt acceptance.
· D signed the filled-out form and sent it to P on February 10. P received it on February 13 and an executive wrote “OK” on it. On February 14, P sent D a letter saying “thank you” and following up with instructions on sending a water test sample. On February 28, D wrote back attempting to revoke.

· ISSUE – what was the offer?

· HELD – the offer was D sending the form back to P. It does not matter that P was originally the one who wrote most of the form. 
· ISSUE 2 – when did the contract form?

· HELD – the contract formed when P’s executive wrote “OK” on the form. 

· ISSUE 3 – was notification required?

· HELD – notification was not required. By stating it was for “prompt acceptance” the offer indicated that notification was not required. Further, even if you wanted to read that it was, the day after it was accepted the letter sent to D indicated it was seasonably accepted by noting “thank you.”

Revocation – Restatement of Contracts
· An offeree’s power of acceptance may be terminated by
· Rejection or counter-offer by the offeree (§ 36(1)(a))

· Lapse of time (§ 36(1)(b))

· Revocation by the offeror (§ 36(1)(c))

· Death or incapacity of the offeror or offeree (§ 36(1)(d))

· If the offeree responds with a counter-offer, after lapse, or after revocation by the offeror their offer becomes a new offer that the previous offeror can now agree to as the offeree. 

**

· Slightest hint of doubt
· Doubtful words, equivocal language, hesitation, etc. are sufficient enough to serve as a revocation
· For offer and acceptance courts require certainty, for revocation courts require uncertainty
Lapse of Time

· Time lapses - § 41(1)

· If a time is specified in the offer, at the time specified

· If no time is specified in the offer, within a reasonable amount time

· Reasonable time - § 41(2)

· Depends on the facts and circumstances when the offer and acceptance are made

· Acceptance by mail - § 41(3)

· An offer sent by mail is seasonably accepted if the acceptance is mailed before midnight on the on the day the offer was received

Revocation by the Offeror

Direct Communication

· § 42 – The power of acceptance terminates when:

· The offeree receives a manifestation of an intention not to enter into the proposed contract from the offeror
Indirect Communication

· § 43 - The power of acceptance terminates when: 

· The offeror takes definite action inconsistent with an intention to enter into the proposed contract AND

· The offeree receives reliable notice of the offeror’s action.

· Language here is important – watch for “may have” or “might be” where the reliable source is speaking for the offeror. 

Examples of Offer, Acceptance / Rejection, Revocation

Ever-Tite Roofing Corp. v. Green
· Green signed an instrument to obtain Ever-Tite’s roofing services. Ever-Tite was located some distance away from Green and their salesman was the one who actually visited Green’s house to execute the instrument. The instrument specified it would become binding on written acceptance by Ever-Tite or on commencing work.

· The instrument indicated the work was to be done on credit so Ever-Tite had to run a credit report for Green. This took a day or two but was ultimate done in a reasonable amount of time. 
· The day after the approval, Ever-Tite loaded its trucks and drove to Green’s house. When they arrived, they found another company already performing the job. Ever-Tite sues Green for breach.

· ANALYSIS

· OFFER – despite being prepared by Ever-Tite, the offer was Green’s completed instrument sent to Ever-Tite.
· ISSUE – has Green’s offer lapsed?

· ANALYSIS – There is no time specified on the offer for acceptance so per § 41(1) the offer will lapse in a reasonable amount of time. Green knew Ever-Tite needed to have the credit check run to be able to undertake the job, so Ever-Tite taking a few days to accept seems reasonable.
· ISSUE 2 – has Ever-Tite accepted Green’s offer?

· ANALYSIS – Ever-Tite has potentially accepted Green’s offer. The offer, per the way Ever-Tite wrote it, allows for acceptance by either performance or return promise. Per § 62, Ever-Tite can choose how to accept in this instance. Based on there being not manifestation of intent to agree to the contract and notify Green of their agreement, if they have accepted it is by performance.

· ISSUE 3 – Assuming acceptance by performance, did Ever-Tite need to give Green notice of acceptance, and if so, have they done so appropriately? 

· ANALYSIS – Per § 54(1), notice is not necessary; however, in this instance Ever-Tite knows that Green will not learn of the performance until they show up at his house which the facts indicate is some distance away. As such, § 54(2) likely applies and to bind Green, Ever-Tite would need to either exercise reasonable diligence to notify Green of acceptance (§ 54(2)(a)) OR ensure that Green learns of acceptance seasonably (§ 54(2)(b)). 

· It could be argued that for the same reason the offer has not lapsed (i.e., Green knows it will take a few days to get the credit report together) Green learned of the offers performance within a reasonable time. As such, in this case Ever-Tite could be said to have accepted the offer because Green was seasonably notified of their acceptance. 
· However, they could also be said to have failed to accept as they have not notified Green. Further, for acceptance by performance § 50(2) indicates that at least part of the performance must begin and from Green’s perspective, none of the performance has begun. As such, Green will argue that under § 43 Ever-Tite seeing a separate company has started work when they arrive will serve and indirect communication of a contrary intention to enter into the contract (i.e., as a revocation)  prior to their acceptance so there is no contract.
Offer & Acceptance – Summary / Consolidated Review

Is offeror making an offer for a bilateral or unilateral contract?  

· Two ways to make an offer for a unilateral contract: 

· (1) offer clearly states that it may be accepted by performance only; 

· (2) offer of reward.  

· All other offers are for bilateral contracts:  

· (1) offer clearly says it may be accepted by promise only; 

· (2) offer is indifferent (see Rst. 32); 

· (3) offer says can be accepted by promise or performance (see Rst 62).  

· For (2) and (3), if performance is begun offeree makes implied promise to complete performance, thus, there is an acceptance by (implied) promise.

Requirements for Express Acceptance of Offer for a Bilateral Contract.
Three issues: What, How, When.

1. Commitment.  What does an acceptance have to contain?  
a. Acceptance must meet the same requirement as offer . . . there must be an expression of commitment to the terms of the offer.  
i. Commitment is judged on the objectively apparent facts.  These include: 
1. The objectively apparent circumstances and the language used.  
2. The nature of the commitment to the terms of the offer differs depending on whether it is a sale of goods contract or a common law contract.

2. How is the acceptance communicated?  Acceptance must have been communicated by a proper method.  If the method is improper, there is no acceptance . . . there is a counter offer.  
a. If an offer clearly requires use of a particular method of acceptance, use of any other method is a counteroffer.  Rst. §60.
b. If offer just suggests use of a specific method but does not require it, use of suggested method or different but reasonable method is still acceptance. Use of unreasonable method = counteroffer.  Reasonable means as quick and as reliable as suggested method.  Rst. §60.
c. If no method is required or suggested, offer may be accepted by same method used to send offer or any other reasonable method (as quick and reliable as method used to send offer).

3. The Mailbox Rule.  When is an acceptance of offer for bilateral contract effective?  If offeree communicates by a proper method, prepays delivery charges, and properly addresses acceptance--it is effective on dispatch.  (leaves offeree’s possession and control).  Rst. 63.
a. Notice requirement. Where a bilateral K can be formed by beginning performance (indifferent offers and offers giving offeree choice of accepting by promise or performance), offeree must give notice of the beginning within a reasonable time if the offeror would not otherwise be aware of the beginning.  If there is no such notice, the offer lapses.  See Rst. 54, 56.

b. Exceptions to the mailbox rule:
i. If the offer says it doesn't apply
1. See opening text to § 63, “unless the offer provides otherwise”
ii. If the offer suggests a method of communicating acceptance and a different but reasonable method is used
1. If an unreasonable method was used then it would be a counter offer per §60, reasonable method is still acceptance but is only effective on arrival.

iii. If this is an offer pursuant to option contract
1. See §63(b), an acceptance under an option contract is no operative until received by the offeror.
iv. The offeree dispatches an acceptance, then sends a rejection.  The acceptance is effective upon dispatch unless offeror receives the rejection first and acts in reliance on it.
v. The offeree sends a rejection first then sends an acceptance.  The acceptance is effective upon receipt if it beats the rejection.  If not, the acceptance is only a counteroffer.  

· Examples of exceptions
· Roman iii - Buyer has an option to purchase Seller's home.  It expires on June 12.  On June 11 Buyer mailed an acceptance exercising the option to purchase, which was received on June 13.  Is there a contract?

· ANSWER - There is not a contract because “an acceptance under an option contract is not operative until received by the offeror.” §63(b). The “acceptance” sent by Buyer is a counteroffer which seller now has the ability to accept. 

· Consider this is because on an option K, the seller is saying “I will give you until X date.” After X date, seller can proceed with offering to others. 

· Roman iv - Seller offers to sell her house to Buyer.  Buyer sends an acceptance, then sends a rejection.  The rejection is received first.  Seller then sells to Gold.  Is there a contract? See Rst. 63, comments, Illustration 7.

· ANSWER - The acceptance is effective so there is a contract between Buyer and Seller; however, Buyer is estopped from enforcing it against Seller.  
Requirements for Acceptance of Offer for a Unilateral Contract.  

1. Acceptance requires complete performance of the requested act.  
a. Compare: An offer calling for acceptance by promise or performance or an indifferent offer is accepted when performance is begun and there is implied promise to complete performance = bilateral contract (see §62(2)).
· Example - Paris Hilton offers Howard Stern $1,000 if Howard will teach Paris etiquette.  The offer specifies that Howard can accept only by performance.  Howard begins the tutoring.  Is there a contract?  If Howard quits before completing is he in breach?  If Howard begins performance can Paris revoke?  See Rst. 45.
· ANSWER - There may or may not be a contract. An offer for a contract pertaining to services must include the nature and duration of services. “Etiquette” as listed here may or may not be certain to an objective party to meet this criteria. Reasonably certain, §33(1), objective reasonableness §24. 
· Assuming it is, by beginning performance Howard has created an option contract. §45. Per §45(2), Hilton’s duty to perform (i.e., pay the $1,000) is only triggered upon Howard rendering a complete performance so Howard has the option to render a complete performance for payment or stop thus Paris cannot revoke. 
· Howard is not in breach if he then quits. Paris is in control by virtue of being the offeror. She could have asked for a return promise in her initial offer. Since she has only asked for performance, Howard has only completed his piece of the promise by rendering a complete performance so if he quits prior to finishing Paris cannot sue him for breach as he would have to complete his performance in order to have a “breachable” contract.

2. Notice of completion.  Even after performance is completed, notice of completion may be necessary to make acceptance effective.
a. Notice required where the offer says so, or
b. The completion of performance would not otherwise come to offeror's attention within a reasonable time. 
· Example - Homeowner offers Painter $5,000 to paint her house while she is on vacation in Europe for six months.  Offer states acceptance must be by performance.  No notice is requested.  Painter performs.  Must Painter give notice to make acceptance effective?
· ANSWER - Notice is required. Per §54(2), offeree has reason to know the offeror will not learn of acceptance with reasonable promptness or certainty so offeror is not bound to their contract unless (a) offeree takes reasonable care to notify the offeror; (b) offeror learns of performance in a reasonable time; or (c) the offeror indicates that notice is not required. 
· Since the offeror has not otherwise indicated that notice is not required here, Painter would be best served to take reasonable care to notify offeror in order to be paid for work.

Defenses to Enforcement of Contracts

**On an exam – if you see the call of the question as “is the contract enforceable” then write about defenses**

Statute of Frauds

· Certain contracts are enforceable only if they are in writing
Analysis Steps

· (1) Confirm there is a contract – oral or written 

· SoFs requires the contract be in writing “to be enforceable”

· An oral agreement subject to the SoFs still exists as a K – just not enforceable

· (2) Decide if the contract falls within the SoFs.

· (3) Decide if the contracts satisfies the SoFs.

Functional Reasons for SoFs

	Function
	Description

	Evidentiary
	Useful to reflect back on what parties specifically agreed to

· Supposed to help prevent perjury (however, see that it likely renders otherwise valid oral agreements unenforceable)

	Cautionary
	Writing makes each party specifically consider what they are agreeing to.

Gives each side a guarantee of sorts that the other party is serious. 



	Channeling
	Certain important contracts are channeled into writing to aid in their enforcement. 

· Creates a “safe harbour” for the parties to refer to and (hopefully) resolve disputes without going to court

	Managerial
	A writing makes the contract available for all to refer to.

· Subordinate employees can check the contracts entered into by superiors to avoid asking them about it. 


Contracts Subject to the SoFs

· Rest. § 110 Classes of Contracts Covered

	Class
	Rest.
	Notes

	Marriage contracts
	§110(1)(c)
	Applies where marriage is part of the consideration for the contract.

· Also covers pre-nuptial agreements

	Suretyship contracts
	§110(1)(b)
	Contracts to answer for the duty of another

· Most commonly contracts to pay the debt of another (included because this is strange)

	Interest in land contracts
	§110(1)(d)
	Includes easements, leaseholds, etc.

	Executor-administrator provisions
	§110(1)(a)
	Contracts on behalf of an estate to perform a duty of the deceased

	UCC contracts – i.e., contracts for the sale of goods - for $500 or more
	§110(2)(a) / UCC 2-201
	

	Service contracts not capable of complete performance within one year from formation
	§110(1)(e)
	SoF only applies if at the date of formation there was no logical possibility to complete performance within one year

· Ex. 1 – Student orally agrees to hire Gold as his contracts tutor for Gold’s life

· SoFs does not apply – logically possible this could be complete in one year :( 

· Ex. 2 – Student orally agrees to hire Gold to be his contracts tutor for 2 years.

· SoFs applies – logically impossible to complete in one year

· Ex. 3 – Gold orally agrees to work as a contracts tutor for 10 months beginning 3 months from the current date. 

· SoFs applies – logically impossible to complete this contract in 12 months


Evidence Necessary to Satisfy the SoFs

CL rule:

· (1) Writing must be signed by the party to be charged (i.e., the person against whom enforcement in the case is sought)

· (2) Writing must identify:

· The parties

· The subject matter

· The consideration given by both sides; and

· Other important terms and conditions.

UCC rule:

· (1) Writing must be signed by the party to be charged

· (2) Writing must describe: 

· Goods

· Quantity

· Price is not included – see 2-305, open price terms. Price is a UCC gap filler. 

Enforcement to the Extent of Performance

· Where there is an oral contract that is subject to the SoFs and the contract is performed, in some circumstances it can be enforced to the extent of its performance. 

Examples

· Manu. orally agrees to sell Buyer a carload of T-Shirts for $10,000. She ships half a carload, which Buyer accepts. Is SoFs satisfied?
· It is satisfied based as performance satisfies the SoFs evidentiary function – but only to the extent of performance, i.e., 1/2 carload.  

· Buyer orally agrees to buy land from Seller for $500,000. Buyer gives seller a down payment of $100,000. Is SoFs satisfied?

· No. To satisfy, the buyer would have to both pay and go onto the land and start improving it – i.e., building on it or clearing some of it away.

· Reason it is not satisfied is that injustice can be prevented without enforcement – just return the money. 

· Loyola orally promises PG, “we will pay you $5k per year for two years of lectures.” Gold works one year. Is SoFs satisfied?

· The SoF is not satisfied through the performance exception because Gold has not rendered a full performance. 
· LLS still has a valid defense regarding the SoFs in this case. 

· Gold, however, can raise evidence of performance for one year to demonstrate the law school has been unjustly enriched by Gold; therefore, he deserves partial compensation
SoFs – Examples

We love our Westlaw monkeys - BSD, LP sends a letter to me stating “this confirms our agreement under which you will be an associate for two years in exchange for $315,000.” The letter is signed by BSD, LP. I refuse to perform and BSD, LP sues me. Does the letter satisfy the SoFs?

· ANSWER – No. Me, the party to be charged, i.e., the person against whom enforcement is sought, has not signed.
We love our Westlaw monkeys, Redux. – if I signed but BSD, LP did not and I still perform, then BSD, LP won’t pay. What result?

· ANSWER – I can sue for quasi-contract, unjust enrichment (see Contracts without Consideration above)
Shit load of T-Shirts – Manu. and Buyer orally agree that Buyer will purchase a carload of T-Shirts for $10,000. Buyer writes a letter to Manu. stating “this confirms our contract for T-Shirts at $10,000. [SIGNED] Buyer.” Enforceable against Buyer?

· ANSWER – No. The writing fails to include a quantity. 
· If the writing included “carload” and “carload” was a commonly used industry term, this would be sufficient. 
Capacity (status issue)
Three capacity issues:  infancy, mental illness or defect, intoxication

Infancy

**Not an objective approach – bright line rule**
Infancy Doctrine

· A minor may, upon reaching the age of majority, choose either to ratify or avoid contractual obligations entered during their minority.

· EXCEPTION – necessaries, board, apparel, medical aid, teaching and instruction, other – must appear that the thing is absolutely necessary.

· Relevant question – is the minor emancipated? 

· REASONING

· Protect minors against (1) themselves; and (2) adults who might take advantage of them.

Rest. §14 – Infants

· A natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18 birthday (BRIGHT LINE RULE). 

· Voidable contracts - §7 – a contract where one or more of the parties has the power to elect to avoid the legal relations it creates or to ratify the contract and extinguish its power of avoidance. 

· Unenforceable contracts - §8 – contracts for which there is no remedy for breach.
Application of Infancy Situations

Starting presumption – he who deals with a minor does so at his own peril.
· Goods

· Minor can seek restitution of all payments already made to the seller, but the goods must be returned. 

· Where the goods are expendable, and the minor has used a portion of them such that they are gone / destroyed the minor must pay for the value of the goods used. 

· However, consider the reasoning for the Infancy Doctrine. If the adult has acted in bad faith the minor may be forgiven.

· Services

· Generally, follow starting presumption.

Disaffirmed the Contract

· If after reaching the age of majority, a minor wishes to disaffirm a contract, they must be do within a reasonable time
· Failure to take action in a reasonable time results in waiver of the capacity defense.

· Additionally, taking an action consistent with affirming the contract also waives the capacity defense. 

Examples of Infancy

The 26 Looking 16 Year Old

If a child looks like an adult and says he is an adult, is the child still protected by the infancy doctrine?

· Yes. Fall back on reasoning – this is to protect the child from themself as well.  

Douglas v. Pflueger – example of necessaries function.

P is hired by D 4 months short of his 18 birthday. A month later, P signs a contract saying he will agree to the employee handbook which contains an arbitration provision. Three months later, P is injured on the job when his supervisor sprays him in the butt with an air hose. P files a complaint alleging five employment law claims. 
· D files a motion to compel arbitration in accordance with the employment contract. 

· P appeals on grounds that he entered into the agreement as a minor. 

· HELD – state law allows a person between 16 and 18 to work. The statutory intent is that they can be legally employable; therefore, P should be able to avail himself of the benefits of employment, but also claim a capacity defense related to an employment scenario. 
Mental Capacity
Rest. § 15 – Mental Illness or Defect

· (1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect:

· (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, OR
· (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition. 

· (2) - The court can grant relief on equitable terms as justice requires.

· Where - 

· The contract is made on fair terms AND
· The other party is without knowledge of the mental illness or defect

· THEN – the power of avoidance under Sub. (1) terminates to the extent:

· The contract has bene performed in whole or in part, OR 
· The circumstances have changed so that avoidance would be unjust. 
Policy Rationale for Mental Illness or Defect Provision

· Mental illness or defect provision breaks with freedom of contract – does so for good reason, freedom of K assumes individuals are able to look out for themselves

· Rationale for rule - protect people with mental illness or defect:

· Against themselves

· Against those that would take advantage of them.
Rest. §15(1)

· Applies regardless of if the person has been taken advantage of

· (a) A subjective standard focused on how the individuals is able to operate

· “Nature and consequences” – courts see this as a fairly severe illness, i.e., on the phone understanding if you are ordering the sale of financial securities v. ordering from a Land’s End catalogue. 

· Supports rationale of protection of the individual against themself

· (b) An objective standard based on what the opposing party is able to see

· “Reason to know” – courts view this as less severe, more of a tip off that something is wrong. 

· Lots of people have judgement defects – if the opposing party is tipped off there is a medical reason for the party in question’s defect, the transaction is voidable. 

· Supports rationale of protection of the individual against others

Rest. §15(2)

· Included to limit harms of contract avoidance where the opposing party has acted in good faith

· Only applies where:

· The contract was made on fair terms

· The other party has no actual knowledge or reason to know such that (1)(b) would apply

Application of Mental Capacity

Ortelere v. Teachers’ Retirement Bd

P, a teacher who participates in the Teachers’ Retirement Bd. policy, suffers a nervous breakdown and has involuntary psychosis. Her husband has to quit his job to care for her. Near the end of her life and unbeknownst to her husband, she contacts the Teachers’ Retirement Bd. account company and (i) takes a loan off her account; and (ii) increases the withdrawals to the maximum possible allowed. This leaves her husband with nothing after she dies.  
· Husband sues to set aside the election.

· HELD – for husband, P was not in a position to make a financial commitment with her mental state.

· Allusion to (1)(a) - Based on psychiatrist testimony, P was incapable to making a decision affecting future finances in her condition. Could be set aside on these grounds.

· Allusion to (1)(b) – As the administrator of the plan, they should have known of P’s mental incapacity. Could also be set aside on these grounds. 
Intoxication

Rest. § 16 – Intoxicated Persons

· A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication - 

· (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

· (b) he is unable to act in a reasonable manner in relation to the transaction.

Standard – 100% objective standard if the other party has “reason to know” – likely judged on the basis of a reasonable non-intoxicated other party (i.e., if both parties were intoxicated). 
Burden - The party asserting the intoxication defense has the burden at trial to demonstrate intoxication. 

· Easy proof – look for circumstances where the parties were drinking together. 

Policy Rationale for Intoxication Defense

· Defense requires other party to have “reason to know” because intoxication is often responsible for the state they are in

· Juxtapose this with a minor or someone who is mentally ill who has no choice

Bad Behavior - Overreaching
· Generally, three types of overreaching – duress, undue influence, or fraud

· Mistake is also possible – see discharge of duties

· Remedy – the victim can avoid the contract, i.e., the contract is voidable. 

**

· To apply:

· Step 1 - Look for duress, undue influence, mistake or fraud

· Step 2 – If duress, undue influence, mistake or fraud is missing, but it still seems off, then look to the pre-existing duty rule

· Step 3 – If duress, undue influence, mistake, or fraud is missing, but the pre-existing duty rule would be harsh, consider alternatives

Duress

**If there is a case of duress, also look for a pre-existing duty issue**

Rest. § 175 – When Duress by Threat Makes a Contract Voidable
· (1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

· (2) Covers where a party’s manifestation is induced by a third party – the contract is voidable by the victim UNLESS
· The other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

Rest. § 176 – When a Threat Is Improper

· (1) A threat is improper if

	
	Short name
	Rest. Text

	(a)
	Godfather
	What is threatened is a crime or a tort, or the threat itself would be a crime or tort if it resulted in obtaining property

	(b)
	“I’ll call my friend, the DA” – Cameron Dennis
	What is threatened is criminal prosecution

	(c)
	C is for tie up in court - “I’ll tie you up in court for so long you’ll be bankrupt paying attorney’s fees”
	What is threatened is a civil lawsuit and the threat is made in bad faith

	(d)
	D is for “don’t do this” - “I’ll screw you over here if you don’t do this – requires another existing k”
	The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.



· (2) A threat is improper if the resulting exchange is not on fair terms, and

· (a) the threatened act harms the recipient and does not significantly benefit the party making the threat

· (b) the effectiveness of the threat is increased by prior unfair dealings by the party making the threat

· (c) what is threatened is the use of power for illegitimate ends.

Application of § 175

· For duress, two elements are required:

· (i) assent is induced by “improper threat” – see 176 (table above)

· (ii) the party who has assented has no reasonable alternative. 

· No reasonable alternative includes legal remedies

· Related to business contracts . . .

· Where timing is no issue, there is likely a legal remedy available to the party

· Where timing is an issue, it can evidence no reasonable alternative including legal remedy

Application of § 176

	Two types of duress

	Personal / physical duress

· Encompassed by 176(1)(a) – (c)

· Related to (b) and (c), corporations can be people too

	Economic duress

· Encompassed by 176(1)(d), primarily applies to business settings
· See Austin Instruments, Inc. v. Loral Corp.


Undue Influence

· Arises where there is lopsided status between the parties and the party of lesser status enters into a bad arrangement
· Rest. § 177

· (1) Undue influence is unfair persuasion of a party who:

· Is under the domination of the person exercising persuasion, or

· Who by virtue of the relationship between them is justified in assuming the person will not act inconsistently with their welfare

· (2) Manifestations of assent induced by undue influence create voidable contractual duties

· Factors to consider (from Ordorizzi v. Bloomfield School Dist. – forcing homosexual teacher to quit case)

· (1) discussion of the transaction at an unusual or inappropriate time

· (2) consummation of the transaction in an unusual place

· (3) insistence the business be finished at once

· (4) extreme emphasis on untoward consequences of delay

· (5) the use of multiple persuaders by the dominant side against a single subservient party

· (6) absence of third-party advisors to the servient party

· (7) statements that there is no time to consult an outside advisor (especially an attorney)
Fraud or Misrepresentation

· Where one party has made no misrepresentation . . . the other is subject to caveat emptor

· However, see §161 limited exception

· Where one party has made a misrepresentation . . . the other party has a right to terminate the agreement 

Caveat Emptor

· “Buyer beware” – so long as the seller does not say anything or make a representation that would induce the buyer as to otherwise, the buyer is responsible for engaging in its own due diligence

· Good faith and caveat emptor

· Good faith requires a just and candid representation of facts; however, the law does not hold people to a standard of a person with exceptional scruple

· EXCEPTIONS
· The legislature can impose disclosure requirements on parties to create a duty to be forth coming, i.e., change the starting position from caveat emptor to mandatory disclosure

· e.g., the sale of a home in Cal.; federal sales of financial securities

Misrepresentation

· Rule – Misrepresentation, §164(1)
· IF – a party’s manifestation of assent is induced by either a

· Fraudulent misrepresentation, or

· Material misrepresentation

· AND – the party is justified in relying on it

· THEN – the contract is voidable.

	Misrepresentation, Application Table

	What is a “misrepresentation?”
	§159 - An assertion that is not in accord with the facts

	What makes a misrepresentation fraudulent or material?
	§162

· (1) Fraudulent – the “misrepresenter” intends his assertion to induce assent and

· (a) they know or believe the assertion is a misrepresentation, i.e., not in accord with the facts

· (b) they do not have the confidence they state or imply in the truth of the assertion
· (c) they know they have no basis to state or imply the assertion

· (2) Material – the misrepresentation would be likely to induce: 

· A reasonable person to manifest assent

· The recipient to manifest assent and the “misrepresenter” knows this

	When is reliance not justified (opinion)?
	§169
· When an assertion is an opinion the recipient is not justified in relying on it UNLESS
· (a) there is a relationship of trust and confidence between the parties such that the recipient is reasonable in their reliance

· (b) the recipient reasonable believes the person has special skills, judgement or objectivity regarding the subject matter

· (c) the recipient is particularly susceptible to a misrepresentation of the type involved for some special reason

	What makes something an opinion?
	§168(1)

· An assertion is an opinion if it expresses only a belief, without certainty, as to the existence of a fact OR
· Expresses only a judgement as to quality, value, authenticity, or similar matters.

	When can a party rely on an opinion?
	§168(2)

· Where a person opines, but does not state facts, the recipient may interpret the opinion as factually supported so long as it is reasonable to do so.

	When action is equivalent to assertion (i.e., concealment).
	§160
· Action intended or known to be likely to prevent another form learning of a fact is equivalent to an assertion that the fact does not exist


EXCEPTION – §161 – non-disclosure of a fact known to a person is equivalent to an assertion the fact does not exist only in the following cases:
· (a) the disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

· (b) disclosure of the fact would correct a mistake of the other party on which that party is relying in making the contract AND non-disclosure amounts to a failure to act in good faith in accordance with the standard of fair dealing

· (c) disclosure of the fact would correct a mistake of the other party as to the content or effect of a writing

· (d) the other party is entitled to know the fact because of a relation of trust and confidence between them
See Swinton v. Whitinsville Savings Bank; Fruit True Hypo; Kannavos v. Annino
Serious Misrepresentation Preventing Formation

· Rule – Misrepresentation prevents formation, §163

· IF - a misrepresentation as to the character or essential terms of a proposed contract induces assent by a party who does not have a reasonable opportunity of knowing of the misrepresentation

· THEN – that party’s conduct is ineffective as assent. 

· EXAMPLE – real estate agent asks you to sign a guest book during an open house and it is really the contract for sale – the signature is ineffective as assent. 

Pre-existing Duty Issues – Fulfilling a Contract that Already Exists

**If there is pre-existing duty issue, also look for duress **

· WHERE 

· The parties have entered into a contract, and 

· The party to perform demands additional or different compensation for the same services, 

· THEN

· The law protects the other party from having to pay the additional or different compensation as their agreeing to it was unsupported by consideration. 

· See Alaska Packers v. Domenico
Rest. § 73 – Performance of a legal duty
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but

· A similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain

Application of Rest. § 73
· Pretense of a bargain – more than a peppercorn.

· Remember Pfeinberg – for the retirement payments to be effective she needed to do more than pick up a piece of paper off the floor – this would qualify as a pretense of a bargain.

· Same consideration, two promisors – a party can provide the same consideration to two separate promisors in exchange for their promise

· Rest. § 73 is careful to mention one “promisor” meaning it does not related to parties outside the original contract

· e.g., where a law student’s mother offers him $10,000 on completion of his studies, the law student can accept the same offer from his uncle and provide both the mom and uncle his performance of completing his studies. 

Alternative to Pre-Existing Duty Rule - No Duress, No Undue Influence, No Fraud, No Mistake
· Four options:
· Practically unforeseen change in circumstances
· (1) modification – Rest. § 89(a); (2) impracticability – Rest. § 261

· A foreseeable or ordinary change in circumstances
· (3) recission; (4) avoid § 73
(1) Modification - § 89(a)

· Rest. § 89(a) – A promise modifying a duty under a contract not fully performed on either side is binding if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made. 

· Arises where: 

· There has been no unfair pressure and no mistake (or an honest mistake)

· There is an unanticipated “frustrating event” that is not unforeseeable but an extreme remote possibility

· See Watkins & Son v. Craig
(2) Impracticability - § 261

· WHERE – after the contract is made

· Something comes up that makes a party’s performance impracticable, AND
· The event’s occurrence was not conceived at the time the contract was entered, AND
· That thing is a result of no fault of the party
· THEN – the performance of that party is discharged

· UNLESS – the contract says otherwise. 

**

· Reserved for extreme situations

· Example - KISS rents Dodger Stadium for a concert then the Coronavirus strikes. If the contract does not otherwise mention a pandemic, KISS is no longer obligated to pay for the stadium rental and the Dodgers are no longer obligated to provide their stadium.  

(3) Recission

· FIRST - Kill the existing contract, each side agrees to give up whatever rights or obligations are owed under the old agreement

· THEN – enter into a new agreement on different terms

**

· Introduction of risk – once the parties have torn up their old agreement, they are truly free from each other.
· Order of operations - must take place in this order. If the parties enter into a new agreement first then the pre-existing duty rule would still apply

(4) Avoid § 73

· The final piece of § 73 notes – “a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.”
· In modifying the agreement, have the employee give consideration that is more than a pretense of bargain
· e.g., promise to take on an additional responsibility. 
Application of Overreaching (Bad Behavior) 
Alaska Packers v. Domenico
· In SF, a group of workers agree to travel to Pyramid Harbour Alaska for the salmon season to work for Alaska Packers. They agree to $50 per person plus 2 cents per fish they catch. When they arrive, the workers think their equipment sucks and that they are going to get robbed on the deal because they cannot catch as many fish as they thought. 

· The workers see Alaska Packers as stuck. They do not have time to find another crew and take advantage of salmon season. They workers demand double the money. The Alaska Packer’s person in Alaska signs a written agreement stipulating they agree to the new terms. 

· When they arrive back in SF, Alaska Packers pays in accordance with the old deal. Workers sue. 

· ISSUE 1 – is there duress?

· YES. Two things are required for duress, (i) assent induced by “improper threat” with (ii) no reasonable alternative. 

· Alaska Packers has no reasonable alternative given the timing constraints on Salmon season. There is also improper threat here as the workers are violating their duty to perform an existing agreement in a way that is indicative of bad faith. 

· ISSUE 2 – does the second agreement violate the pre-existing duty rule?

· YES. The workers cannot give the company the same performance they have already promised as consideration for increased wages. 

· Where the workers screwed up – the workers likely could have gotten around this issue by structuring there deal as “because of the sucky equipment which we previously didn’t know about we demand . . .”

· 9th Cir. held this was a violation of the pre-existing duty rule as opposed to duress to enforce the initial agreement. 

Tight Timelines and Tight Shirts – No duress
· As a result of merger, Dicks Sporting Goods is the only major sporting goods retailer left. 2UNDR makes a deal to supply Dicks with dry fit t-shirts. 2UNDR dicks around (jk!) and waits too long to find a supplier to sew the shirts for it. Finally, they contract with SewMuchFun, Inc. 

· SewMuchFun knows 2UNDR needs the shirts fast and demands a price of $15 per shirt. The market rate is $7.50 per shirt. Is the contract voidable for duress?
· ANSWER - Two things are required for duress (i) assent induced by “improper threat” with (ii) no reasonable alternative. 

· As above, 2UNDR has no alternative; but also again there has been no “improper threat” as defined by Rest. § 176. There is no tortious activity, no threat of criminal or civil action, and no other contract to speak of violating. 

· There is also no pre-existing duty issue here as there was no initial agreement. 

Watkins & Son v. Craig (N.H.)
· Watkins agrees to excavate a cellar for Craig, they execute a written agreement. The agreement is silent on any terms related to the nature of the soil or that the price might chance depending on what is encountered. N.H. is the “granite state.”

· Watkins starts digging and hits granite quickly – Watkins urges Craig to accept a new price which is 9X the original. Craig orally agrees. 

· Watkins completes the work, but Craig refuses to pay Watkins the 9X price and pays Watkins in accordance with the original agreement. 

· ISSUE 1 – is there duress?

· Duress requires (i) an improper threat; and (ii) the threatened party having no reasonable alternative. There was no improper threat in this case. 

· ISSUE 2 – is there a mistake and does it allow the contract to be voidable?

· Arguably there is a mistake. In the granite state the parties should have included specific terms related to the nature of the soil and what would happen where rock was encountered.
· However, it could be argued that Watkins & Son bore the risk the mistake. R154(b) stipulates that where a party has insufficient knowledge but decides to move forward anyway, they assume the risk under the contract. 
· As such, there is a basis to rule for Craig and let the original contract price stand. 

· ISSUE 3 – assuming there was no mistake, does the pre-existing duty rule prevent a finding for Watkins? 

· R73 does state that performance of a legal duty owed to a promisor is not consideration; however, because this is a sticky situation and Craig may have orally agreed to pay the higher price, Watkins may be able to argue for modification. 

· Under R89(a), Watkins can argue there was a “frustrating event,” i.e., the granite encountered, that was not outside the realm of possibility, but not something either party anticipated. As a result, the parties orally modified their agreement in such a way that way fair and equitable. Since the modification occurred without any duress, it should be enforceable.  

Austin Instruments, Inc. v. Loral Corp.

· Contract #1 - July 1965, Loral was awarded a $6m contract with the navy to manufacture radar sets. Contract had a strict schedule of deliveries and a liquidated damages clause. 

· Loral needed to have 40 component parts specifically machined and outsourced 23 of them to Austin.

· Contract #2 - May 1966, Loral was awarded another contract and again went out to bid on the 40 component parts. 

· Austin responded that if they did not get the contract for all 40 at their set prices they would cease delivery on Contract #1. A short time later, they did cease delivery. 

· July 1966 – Loral responds to Austin telling them they checked with 10 other components suppliers on the Navy approved list and that none could deliver the parts in time for Loral to satisfy Contract #1, so with no other choice or alternative they would assent to Austin’s demand and award them all 40 parts under Contract #2. 

· ISSUE – was there duress in this case such that Loral can avoid paying Austin an increased fee?

· HELD – there was duress in this case. 

· There was an improper threat. Austin told Loral if it did not comply they would breach their duty under their other contract, 176(d)(1). 
· Loral had no reasonable alternative – they attempted to contact all other suppliers on the approved list and none could work within the necessary time frame. A legally remedy would also have been insufficient to meet the Navy’s timeline and avoid the liquidated damage clause. 

· QUESTION – this is a sale of goods contract governed by the UCC. Would Loral have had a pre-existing duty defense had the dispute been over the initial agreement?

· No – UCC 2-209 provides that in a sale of goods contract the parties can modify the terms without additional consideration.

Swinton v. Whitinsville Savings Bank (Caveat Emptor, Misrepresentation)

D sells P a house in an area of Mass. where terminates are not common. D knew the house was infested, but did not tell P. D never said “this house is pest free” etc. and did not prevent P from otherwise doing their own inspection. After P moved in, P had to spend a considerable amount to fix the house. 

· ISSUE – can P seek a remedy against D for failure to disclose the termite issue?

· HELD – (this case is from 1942, would be different today due to statutory obligations) because D never said the house was termite free or made an indication that that was the case, no. Caveat emptor – buyer beware. P is responsible for undertaking their own research prior to purchase. 

Facts change – what if D had no knowledge of the terminate because he had not checked an, unprompted, said, “this house does not have termites”?

· ISSUE – is this a misrepresentation that makes the contract voidable?

· ANALYSIS - This is a misrepresentation because the statement is not in accord with the facts, R159. It is fraudulent because D knows he lacks a basis for the stated assertion and D likely knows by saying so P is more likely to be comfortable proceeding with the house purchase, R162(1)(c).

Facts change 2 – what if prior to P coming over D had plastered over termite damage in the wall and then said nothing?

· ISSUE – is this a misrepresentation since D did not actively state anything not in accord with the facts?

· ANALYSIS – it is as the action is likely to prevent P from learning of the termites, R160.

Fruit Tree Hypo (Misrepresentation)

P is a home buyer looking at a property with D, the homeowner. D offhandedly says to P “and there is an orange tree in the garden that produces 20 or so oranges ever year!” Turns out, the tree is dead. P buys the house. Can P void the contract for sale?
· ISSUE – is this a misrepresentation that could result in a voidable contract?

· ANALYSIS – this is a misrepresentation because it is an assertion that is not in accord with eh facts, R159. It is not fraudulent, however, as D has not knowledge as to otherwise and believes it is in accord with the facts, R162(1)(a). Further, it is not material as a reasonable person would not base their manifestation of assent to a home sale on the grounds that there is a fruit tree in the yard, R162(2). 

Facts change – Prior to D’s statement, D hears P say to their spouse “I’ve always wanted a house with a fruit tree.”

· ANALYSIS – this change makes it a material misrepresentation as D now knows P will subjectively be induced to give assent to the home sale, R162(2).
· UPSHOT – 162(2) has an objective element related to what a reasonable person would care about and a subjective element related to what the specific buyer will care about. 

Facts change 2 – Assume D makes the statement to P after hearing P’s comment and it is in good faith. The following day, D learns the tree is dead. The day after P and D get together to sign the contract for sale. 

· ISSUE – is D under an obligation to disclose the new information they have learned?

· ANALYSIS – D is under obligation because disclosure will prevent a prior assertion of D from being a material misrepresentation, R161(a).

Kannavos v. Annino 
Annino purchased a large single-family home in a “Residence A” zoning district, one that only allowed single family residences. Annino converted the home into 8 apartments.  She then hired a real estate broker to sell them as a package despite knowing they were in a Residence A district. She placed an ad. in the paper describing the building as apartments “that would be great” for 8 singles / couples and also described the income that could be made from the building. Kannavos purchased the building with a mortgage from Annino. Shortly after the city started to enforce its zoning laws. 

· Kannavos brings an action in attempt to rescind the contract. 

· ISSUE – is this a fraudulent misrepresentation, or a situation of caveat emptor as Kannavos could have discovered the zoning laws themself?

· ANALYSIS

· For misrepresentation such that the contract is voidable by Kannavos, there must be a fraudulent or material misrepresentation he is justified in relying on. The ad. is a fraudulent misrepresentation as Annino could be said to either know the ad. asserts facts that are not in accord with the truth, R162(1)(a); or knows they have no basis for the assertion, R162(1)(c). The question becomes whether Kannavos was justified in relying on the ad.

· Option 1 – (as the court held) Kannavos is an immigrant who had recently taught himself English. As such, the fact that Annino advertised the building this way and knew Kannavos was going to rent the apartments is sufficient for this to be a misrepresentation to made the contract voidable. 

· Option 2 – regardless of Kannavos’ status, this information was readily discoverable in the public zoning records. Kannavos was not justified in relying on the ad. and should have done his due diligence. 

· Option 3 – treat the ad. as an opinion considering it said “would be great!” If the ad. is an opinion, Kannavos is not justified in relying on it unless one of three exceptions are met, R169. However, the exceptions are irrelevant here as the party receiving the opinion can justifiably assume the opining party has facts to support the opinion it is asserting, R168(2).
Vokes v. Arthur Murray, Inc. – UPSHOT - Looking for more than one type of bad behavior
Vokes, a widow, looking to pick up a hobby went to the local Authur Murray dance school franchise. She purchased an initial package of lessons for $14.50. The Authur Murray instructor tells her she has real potential, is graceful, and is rapidly improving; however, she is not. Overtime, they keep complimenting her and keep telling her she is getting better and sell her $31k in lessons. 

· ISSUE – can Vokes void the contract on any grounds?

· ANALYSIS

· Option 1 – Misrepresentation.
· For the contract to be voidable by Vokes on the basis of misrepresentation, there must be a fraudulent or material misrepresentation that Vokes is justified in relying on, 164(1). 
· The studio telling Vokes she is improving is a fraudulent misrepresentation as they are saying it to get her to purchase lessons (i.e., induce assent to a contract) and they have no factually supportable basis for the assertion, R162(1)(c).

· However, it could be said Arthur Murray is only asserting an opinion as this is a judgement about quality of performance, R168(1). The receiver of an opinion is not justified in relying on it unless one of three exceptions is met. Here, one of those exceptions is met, specifically that Vokes, as a widow was particularly susceptible to the statements of the instruction, R169(1)(c). Alternatively, it could be said the instructor has special skill or judgement in the field so Vokes was justified in relying on their opinion about the quality of her dance, R169(1)(b). 
· Option 2 – Undue Influence. 
· For undue influence, it must be demonstrated that the party being persuaded is either under the control of the person exercising the persuasion or does not believe the persuading party will act inconsistently with their welfare, R177(1). Here, the widow could be said to assume the instructor will be honest and will not take a judgement position that is inconsistent with her welfare as a business customer. 
Obligations of the Parties

· Assumptions that can be made regarding the parties’ obligations

· (1) There has been offer and acceptance, i.e., a contract has been made

· (2) There are no available defenses to enforcement, i.e., no issues with SoFs, capacity or bad behavior

Parol Evidence Rule – Adding Terms to Written Agreements
· A contract is not the piece of paper that says contract – the paper is evidence of the agreement between the parties.
**
· Parol evidence – terms (often oral) not reflected in the paper evidence of the agreement between the parties that were discussed and agreed on contemporaneous or prior to the agreement.

**To have a parol evidence rule issue there must be a written contract**
· Issue Addressed – One or both parties want to testify / offer evidence of terms not including in the writing 

· Should they be allowed to do so and under what circumstances?

**

· Parol Evidence Rule balances two principles:

	
	

	Certainty (why only writing should be allowed)
	The parties should be able to rely on the writing as a matter of certainty

· To make the writing valuable, we should not hear other evidence

	Intent of the parties (why evidence outside the writing should be allowed)
	Parties could have agreed to something outside the writing and not letting the evidence of it in frustrates the intent of their agreement


Integrated Agreements – Completely Integrated v. Partially Integrated

· Integrated Agreement – 209(1) - a writing or writings that constitute a “final” expression of one or more terms of an agreement

· “Final” means no longer in negotiation or draft form

· Completely Integrated Agreement – 210(1) – an integrated agreement that is a complete and exclusive statement of the terms of the agreement

· Partially Integrated Agreement – 210(2) – an integrated agreement that is finished for what it is, BUT is not the whole agreement

**

· Friends for Dinner Explanation – you send out an invitation to friends for a dinner party. The invitation promises a three-course meal:  salad, main, and dessert. 

· You make the salad and set it on the table – the salad course is complete, it is finished for what it is, but there are other parts to the meal. At this point the salad portion is partially integrated.

Determining if an Agreement is Integrated & Completely / Partially Integrated

	Approach
	Explained

	Traditional / N.Y. Approach
· Mitchill v. Lath
	Analysis is limited to the four corners of the writing

· If it looks complete, it is complete

· “Merger clause” = completely integrated agreement 

· i.e., clause stating “this is a full and complete agreement”



	Restatement / Cal. Approach
· Masterson v. Sine

	214 - The parol evidence should be considered to determine if:

· (a) the writing is an integrated agreement

· (b) the integrated agreement is completed or partially integrated
· In balancing the principles, Rest. Approach considers intent of the parties most important which is why it looks to PE to decide about complete or partial integration

216(2) – an agreement is not completely integrated if the writing omits a consistent additionally agreed term that is

· (a) agreed to for separate consideration

· Car Purchase + Warranty example

· (b) a term that might naturally be left out of the writing – party that wants to bring in PE has burden of showing it might naturally be left out

· “Naturally be omitted” means reasonable explanation for omission

· Masterson v. Sine

UCC 2-202, cmt 3 – terms that would “certainly” have been included had they been agreed upon - i.e., completely integrated agreement - should be kept from the trier of fact
· Party objecting to the inclusion of PE has the burden of demonstrating to the court that the agreement is completely integrated – i.e., to show that had the term been agreed on it would be in the agreement. 




The PE Rule
· Inconsistent Terms - 213(1) – An integrated agreement discharges prior agreements to the extent it is inconsistent with them

· Completely Integrated, Terms Within Scope - 213(2) – A completely integrated agreement discharges prior agreements to the extent they are within it scope
**

· Contradictory / Inconsistent Terms - 215 – parol evidence is inadmissible to contradict a writing, regardless of if it is completely or partially integrated

· Consistent Additional Terms – 216(1) – parol evidence is admissible to supplement an integrated agreement
· UNLESS the agreement is completely integrated

How the Sections work together

· Where the parol evidence is contradictory . . .
· 215 makes it inadmissible, 213(1) relieves the parties of any obligation it creates
· Where the parol evidence is consistent / complimentary / additional . . .
· Partially integrated agreement – 216(1) allows it to be admissible
· NOTE! – All this means is that the court will consider it as evidence.
· Completely integrated agreement – 216(1) makes it inadmissible, 213(2) relieves the parties of any obligation it creates by virtue of it being “within the scope” of the writing
· I.e., had it actually been important it would have been included
· 216(2) aids in determining if the agreement is completely or partially integrated
Is the PE Rule needed?
· Tough Scenario – is it a separate agreement, or part of the same agreement?

· Same agreement – parol evidence rule must be employed to determine admissibility

· Separate agreement – parol evidence rule is not needed when there is no writing

PE Rule, Application Examples

Painter and Homeowner
Painter and Homeowner talk over the phone. Painter tells Homeowner he can likely paint the house for $10k. Homeowner says “great!” Painter comes out and does a full inspection, finds the house in rough shape. Painter then tells the Homeowner it will actually be $20k. Homeowner says, “no worries, I understand. My house looks terrible. We can do $20k, but I need you to complete the work in one week.” Painter says no problem. They write out an agreement that specifies house painting, $20k. The agreement does not specify the time frame.

· A disagreement arises, Homeowner wants to introduce evidence about the $10k price v. $20k price. Can they?
· No. The $10k price is contradictory to the terms of the writing so it is inadmissible, R215, and the parties are discharged of any obligations from the contradictory term, R213(1).

· Homeowner also wants to introduce evidence Painter said he would finish in one week. Can they?

· First, it must be decided if the agreement is completely or partially integrated (R216(2) will be helpful). 

· Since there was no separate consideration given R216(2)(a) does not help. 

· It will be for the court to decide if the term might naturally be omitted from the writing, R216(2)(b).

· The timing issue is border line – usually, terms the parties naturally omit are those they do not argue over, i.e., are ones of preference.

· If the agreement is completely integrated . . . the consistent additional term around timing is inadmissible, R216(1), and the parties are relieved of any timing obligations if they are considered “within scope” of the completely integrated agreement, R213(2).

· If the agreement is partially integrated . . . the consistent additional term around timing is admissible, R216(1). 

Car Purchase + Warranty – demonstration of 216, when is an agreement completely integrated?

· Buyer purchases a car from Dealer for $50k. Buyer also purchases an extended warranty that covers everything from Dealer, no questions asked, for $1k. The written sales contract only covers the car purchase. 
· Buyer runs over a massive bump and the engine falls out. Buyer attempts to make a warranty claim, dealer asserts that their agreement does not mention the warranty and is a completely integrated agreement rendering evidence related to the warranty inadmissible, R216(1). 
· HELD – the written agreement is not completely integrated where the consistent additional term is agreed to for separate consideration, R216(2)(a). Buyer can introduce evidence of the warranty against Dealer. 
Mitchill v. Lath – Demonstration of Traditional / N.Y. Approach

Mitchill and Lath enter into an agreement for Mitchill to buy Lath’s farm. They draw up a document that describes the land, the price, etc. Contemporaneous with the written agreement, they orally agree that Lath will remove an icehouse from the land across the street as Mitchill does not like looking at it. Lath never removes the icehouse. 

· Mitchill sues Lath to attempt to enforce its promise to remove the icehouse. 

· ISSUE – is evidence of their oral agreement contemporaneous with their written land sale admissible?

· HELD – the agreement seems to be full and complete regarding the land sale. There is no term concerning icehouse removal.

· If the parties had really wanted this to be part of the agreement, they would have included it in the writing. As such, the icehouse is “within the scope” of the land sale contract. 

· Since the agreement is completely integrated and icehouse removal is within its scope, any evidence of it is inadmissible, R216(1), and any obligations of the parties that arose are discharged, R213(2). 
Masterson v. Sine – Demonstration of Rest. / Cal. Approach to PE & Decision on Consistent Terms
· Dallas and Rebecca Masterson owned a ranch which they sold to Medora and Lu Sine on Feb. 25, 1958. Medora is Dallas’ sister. 

· The deed included a clause giving Masterson an option to repurchase the farm on or before Feb. 25, 1968 for the same consideration the Sines gave the Mastersons 10 years prior plus any depreciation that had occurred on the farm assets.
· Mastersons go bankrupt between farm sale and the option exercise date, i.e., Feb. 25, 1968. 

· The bankruptcy Trustee attempts to exercise the option in order to take back the asset at low cost and sell it to pay creditors.  

· Mastersons defend stating the option clause was meant to be limited to someone within their family – deed for farm sale, which was on a Cal. standard deed form, does not mention anything about limitation, but does mention repurchase option. 

· TC

· (i) Allowed PE to give meaning to the terms “consideration paid by Sines” and how to calculate “depreciation on farm assets.”

· (ii) Disallowed PE related to limiting the purchase option; stated the agreement was completely integrated so did not consider the PE.

· Cal. Sup. Ct.

· (i) Affirmed TC – PE can be used to give meaning to terms within a writing whether or not integrated, R214(c)

· (ii) Reversed TC
· PE should be admissible to determine if the agreement is partially or completely integrated. The most important thing to protect is the intent of the parties – to do this appropriately it is necessary to review the PE, R214(b).
· Since it is admissible, what does the PE in this case say about the complete or partial integration question?

· The deed was on a standard deed form. There was space to indicate an option existed, but there was not space to include all terms related to the option. As such, it makes sense this additional limitation on the option was omitted from the agreement, R216(2)(b).

· Since the agreement is only partially integrated, is the limitation on the option consistent with the agreement such that it is admissible to supplement the agreement?

· In this case, yes. It is consistent. As they did include the option on a sale between members of the same family it makes sense that they would want to limit the option to keep it within the family going forward, R216(1). 
Bollinger v. Cent. Pa. Quarry Stripping and Construction Co. – PE admissibility to as a basis for invalidating defense

· Cent. Pa. was engaged to construct the Pa. Turnpike. Cent. Pa. entered into an agreement with Bollinger to place excavated earth on Bollinger’s property. Bollinger says, sure; however, I want you to remove the topsoil, place the excavated materials, then replace to topsoil. Cent. Pa. agrees. 
· The contract they enter into includes the placing of excavated materials but lacks wording about removal and replacement of topsoil. 

· Cent. Pa. does remove and replace topsoil on part of the property, but does not on another part. 

· Bollinger sues seeking fulfillment of their agreement. 

· ISSUE – is the PE admissible?

· HELD – since there was evidence about Cent. Pa. actually performing this step on one part of the property, court deems the failure to include a clause in the contract about it a “mistake.” Per R214(d), PE is admissible to override the failure to include mistake. 

Interpreting Written Contract - Extrinsic Evidence of Parties’ Intent

· Extrinsic Evidence – any evidence other than the written language of the contract. 
· Includes -
· Parol evidence - terms (often oral) not reflected in the paper evidence of the agreement between the parties.

· Course of performance – history of how the parties have performed during this contract, R202(4).
· Course of dealing – how the parties have dealt with each other in prior instances, R202(5).
· Trade usage – how parties in the industry interact, R222.
· Issue addressed – using extrinsic evidence to interpret the agreement’s terms

· NOTE! Different from PE rule - PE rule deals with addition of terms

· Exam Tip! Not always clear if terms are being added or interpreted. Be careful!
How to Apply Extrinsic Evidence to Interpret a Contract

· Application steps - 

· (1) Determine if the extrinsic evidence is admissible – use traditional / restatement approach

· To decide if the term is ambiguous (traditional) / the term is reasonably susceptible to the various interpretations (restatement) use the Rules to Assist in Interpretation

· (2) Weight the evidence in the following order to best assess the parties’ intent in interpreting the terms of the contract – R203(b); UCC 1-303(e)
· (a) Express terms 
· Remember! Parol evidence (i) can always be used to aid in giving meaning to terms, 214(c); (ii) where admissible, can be used to add terms to the express agreement. 
· (b) Course of performance
· (c) Course of dealing
· (d) Trade usage
· Burden – on the party attempting to demonstrate the alternative meaning they seek is appropriate
Traditional & Rest. Approaches to Extrinsic Evidence

	Traditional
	Restatement

	S1 – Judge determines whether the language in the written agreement is ambiguous or has one meaning (i.e., not ambiguous)

· One meaning – extrinsic evidence will be excluded
· Ambiguous – extrinsic evidence will be admitted to inform the court
S2 – The court (i.e., the judge) determines the meaning of the contract language

	S1 – The court hears the evidence then decides if the language is reasonably susceptible to the various interpretations being suggested. 

· Evidence should be considered in light of other facts to determine reasonableness.
S2 – If reasonable, allow the jury to hear the extrinsic evidence and let them decide on meaning

· Where unreasonable, do not submit various interpretations to the jury

Approach from Pacific Gas & Electric v. Drayage; housed in Rest. 212(2)

	· Certainty focused
· Threshold question – for the judge; final decision – for the judge as well
· Critique – meaning is limited to judges knowledge base

· Pro – arguably allows for more certainty in fixed language
	· Intent of the parties focused
· Threshold question – for the judge; final decision – for the jury

· Critique – lack of certainty in meaning of language takes away parties ability to rely on a contract

· Pro – allows the parties to present evidence of their intent regarding the reasonable meaning of a term and lets the jury decide. 


Rest. 212(2)
· Questions of interpretation are to be determined by the tried of fact if it depends on:

· Credibility of extrinsic evidence; or

· A choice among reasonable inferences to be drawn from the extrinsic evidence

· Other questions of interpretation are to be decided as a question of law.
Examples

· (1) The contract states payment will be made in “dollars.” One party offers to testify that what was intended was “Australian dollars” not “U.S. dollars.” Should this evidence be admissible?

· Under both approaches, likely yes. 

· (2) Same facts, except party offers to testify that what was intended was “Euros.” Should this evidence be admissible?

· Traditional approach – the evidence is not admissible. Between dollars and Euros, dollars has only one meaning. 

· Restatement approach – the court should consider the surrounding facts and circumstances in making this determination. 

· On its face, “dollars” seems unreasonably susceptible to a different meaning; however, if the contract was extremely old and the parties hadn’t updated it since the Euro came out this might be enough to get over the reasonable interpretation line and get to the jury under S2.

Rules to Assist in Interpretation of Language

· Vague v. ambiguous

· Vague – applicability in marginal situations in uncertain

· e.g., dark green (well what does “dark” mean?); remove all dirt (where does dirt stop and sand begin?)

· Ambiguous – two entirely different connotations

· e.g., does tons refer to short tons or long tons?

· Cannons of construction - applicable maxims

· Ejusdem generis – of the same kind; interpret broad words that end the list as if they were included as part of the list

· Expressio unius est exclusion alterius – the expression of one thing is the exclusion of another; children below 48” cannot ride this ride – children above 48” can then

· Noscitur a sociis – it is known from its associates; applies to interpretation of non-list words

· Contra proferentem – against its author or profferer; ambiguities are to be construed against the drafter

· Rest. 206 – Interpretation Against the Draftsman 

· The meaning that is generally preferred operates against the party who supplied the words or from whom a writing otherwise proceeds

· Examples
· A lease provides that a tenant can keep “sheep, cows, pigs, and other animals” on a farm and you want to argue a tiger is not included.

· Ejusdem generis
· A lease provides that a tenant can keep “sheep, cows, and pigs” on a farm and you want to argue a wild boar is not included.

· Expressio unius est exclusion alterius

· Could also use noscitur a sociis – used to express that sheep, cows, and pigs are not dangerous like a wild boar.
· Rest. 202 – Rules in Aid of Interpretation
· (1) Look at what the parties said, what words they used, and other circumstances surrounding the K – use this information to help determine what the parties meant in including a word or phrase

· (2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.

· Where one part of the contract says X, and X is used again later, apply the terms with consistent meaning – the same holds for phrases.

· Where there is ambiguity between two places, interpret them in a way that is consistent and not conflicting. 

· (3) Unless the contract says otherwise
· (a) “generally prevailing meaning” – common everyday language should be given its common everyday meaning

· (b) “technical term and words of art” – industry specific terms should take their industry specific meaning

· (4) Course of performance – if the parties have performed one way in the past and that way was not objected to, this tells what the parties mean moving forward

· (5) Course of dealing – the parties prior performance under this specific agreement is an indicator of how they will perform in the future. 

Extrinsic Evidence – Interpreting Contracts, Examples
Pacific Gas & Electric v. Drayage

· P and D enter a contract for D to furnish labor and parts to fix P’s steam turbine. D agrees to perform the work at its own risk and “indemnify” P “against all loss, damage, expense, and liability resulting from . . . injury to property, arising out of or in any way connected with performance of the contract.”

· During the work, something fell and damaged part of P’s turbine. P brought this claim attempting to recover the amount is subsequently spent on repair. 

· D offered to prove by admission of P’s agent, D’s conduct under other contracts entered into with P, and other proof that the indemnity clause was only mean to cover injuries to third parties, not P’s facility. 

· TC – held “all” has a plaint meaning and that it required D to indemnify P. 

· Cal Sup. Ct. – based on evidence offered by D, invents the Restatement approach to allow evidence to be considered prior to deciding meaning. 

Hurst v. W.J. Lake & Co.

P was to sell D horse meat scraps that contained 50% protein for $50 a ton. The contract explicitly lists 50%. D tested the meat and saw it was between 49.5% and 50% protein. A dispute arises regarding the percentage of protein. D is able to introduce evidence that both parties are members of a trade association that regards 49.5% and up as 50%. 
· (1) Is the extrinsic evidence admissible?

· Traditional approach – numbers are numbers. They have a set and finite meaning. Where the contract says 50%, that means 50%. 

· Rest. approach – after reviewing the documents from the trade association, the judge will likely determine 50% is susceptible to two alternative meanings. 

· (2) In considering the types of extrinsic evidence, there is only trade usage available for consideration. (Express terms would be something in the agreement to indicate 50% was a harm number.)

· As such, under the Rest. approach where the extrinsic evidence is admissible, the trade usage will likely show that 50% could mean 49.5% and up. 
Gap Filling (Supplement or Qualify the Agreement) – Extrinsic Evidence
· Situation – parties have made a contract; however, they have failed to supply a term essential to resolving a dispute related to rights and duties under the contract. How should the court proceed?
· NOTE! Only arises where: 

· there are no terms to add through the parol evidence rule; AND
· the use of extrinsic evidence to interpret the contract has failed. 

· Rule
· R204 – “a term which is “reasonable” in the circumstances is supplied by the court.”

· Look to express terms (including terms added by parol evidence), course of performance, course of dealing, or trade usage to supplement and qualify the agreement and supply a reasonable term indicative of the parties’ intent. 

· UCC 1-303(d) – course of performance, course of dealing, or usage of trade may supplement and qualify the terms of the agreement. 
· **NOTE! No hierarchy as with Interpretation of terms under UCC 1-303(e)**
· UCC 2-202 – course or performance, course of dealing, and usage of trade, unless carefully negated, are admissible and should be considered as having been thought about by each party in entering into their agreement
· In this way – these are broader than parol evidence and cannot be so easily excluded with a merger clause
Extrinsic Evidence – Gap Filling, Examples

Nanakuli Paving & Rock Co. v. Shell Oil Co.

· The contract concerns paving on the island of Oahu where the Hawaiian government is the only purchaser. They refuse to bear any price increases once a contract is signed. 
· Shell (the asphalt supplier) and Nanakuli (the paving contractor) have two-long term supply contracts. Pricing terms are “Shell’s posted price at time of delivery.” Given the situation with the government, pricing protection between asphalt suppliers and paving contractors is common to avoid running the paving contractors out of business. 

· In 1970 and 1971, Shell price protected for Nanakuli by keeping prices level for three to four months after they announced an increase.
· 1974, Shell increased the price on Nanakuli from $44 to $76 per ton under their agreement without price protection. 

· Nanakuli sues Shell alleging breach of contract for failure to price protect. 

· ISSUE – is price protection part of the contract between Nanakuli and Shell given the trade usage in the Oahu industry or the course of performance from the 1970 and 1971 instance?

· HELD – court pursues the avenue of gap filling (noted in class this was really “crack filling”). 

· This is a contract for the sale of asphalt so it falls under the UCC. The court includes the pricing protection term based on the trade usage or course of performance from the 1970 / 1971 instance, UCC 1-303(d). 

· QUESTION – could the court have interpreted the pricing terms to have also included price protection?

· No. UCC 1-303(e) states that in interpreting terms express terms take precedent over course of performance or trade usage. Here, the contract says “Shell’s posted price at the time of delivery.” The express terms outweigh anything course of performance, course of dealing, or trade usage. 
· QUESTION – what about parol evidence to add pricing protection as a term?

· This could potentially be a way to move forward; however, there is no mention of parol evidence regarding pricing protection being discussed. To add terms there must have been terms discussed. 

Columbia Nitrogen Corp. v. Royster Co. – example of course of performance, course of dealing, and usage of trade needing to be carefully negated.
· Columbia and Royster were mixed fertilizer manufacturers and producers. Typically, Royster purchased from Columbia. In this case, Columbia was to buy from Royster a minimum tonnage of phosphate at a certain price. 

· The contract explicitly stated the price and that it could fluctuate if Royster’s production costs increased.  

· Contract also had a merger clause.

· Prior to Columbia taking its shipment and paying, the market price dropped significantly below what Columbia had agreed to pay. 

· They told Royster not to deliver because they did not want to pay the higher agreed on price when the market pricing was so much lower.

· Royster ended up selling to another party at a price much lower than what the parties’ contract stated. Royster sued Columbia for the difference in the contract price and what they were able to sell for. 

· TC – ruled for Royster.

· Excluded extrinsic evidence submitted by Columbia that demonstrated (i) it was common in the fertilizer industry to have contracts be flexible regarding large pricing swings; (ii) in prior agreements were it had sold to Royster they had allowed similar pricing reductions where the market had similarly changed. 
· Ct. App. – HELD

· Engages in gap filling to show Columbia was within its right to refuse delivery. Despite the merger clause, course of performance, course of dealing and usage of trade should be admissible to supplement the agreement as they speak to the parties’ intent at the time they entered the contract, UCC 2-202. 

· Had Royster included a clause that specifically stated “agreement does not consider course of performance, course of dealing, or usage of trade” then they would not be considered, but they did not do this. 
Extrinsic Evidence – Summary of How to Apply

· To determine the parties’ obligations under the contract, extrinsic evidence can be used to:

· Add a term – PE only!
· Interpret the terms

· Gap fill (or crack fill)
· Adding or interpreting terms may take away the need to gap fill

· Alternatively, the extrinsic evidence may not be admissible to add or interpret so gap filling may be the only reasonable option

· The standard for use of extrinsic evidence varies depending on what is trying to be accomplished

· Add a term – Parol Evidence Rule (does not deal with course of performance, course of dealing, or trade usage)

· Interpret the terms – traditional (plain meaning or ambiguous) v. restatement approach (i.e., reasonably susceptible meaning) 

· Gap fill (or crack fill) – admissible where it will “reasonably” help fill the gaps

Limits of Objective Interpretation
· ISSUE – objective interpretation asks what a reasonable person in the position of the parties would have intended by the words of a contract. How should a situation be approached where this does not work?

**

· Deciding if there is an agreement

· R20(1) – there is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and:

· (a) neither party knows or has reason to know the meaning attached by the other; or

· (b) each party knows or has reason to know the meaning attached by the other

· Where there is a contract, deciding what the terms are

· R20(2) – the manifestations of the parties are operative an in accordance with the meaning attached to them by one of the parties if:

· (a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

· (b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.

· R201 – where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning. 

Raffles v. Wichelhaus

P contracts with D for the purchase of 125 bales of cotton. D was to take the cotton, remove it from the plant, then sell it back to P. Their contract specified the cotton was to arrive on a ship called Peerless from Bombay, India. As it turned out, there was one ship called Peerless set to arrive in October and another in December. P thought they were talking about the December ship and D thought they were talking about the October ship. P attempts to delivery in December, D refuses to pay stating delivery was too late. P sues D for breach.
· ANALYSIS

· Is there a contract?

· No. There is no contract as there was no manifestation of assent to the same thing. Each party attached a different meaning to the same term, R20(1)(a).

· What if the parties had both thought they mean the December ship, but the contract said October?

· The court would overlook what the parties stated in the contract and reconcile the meaning with the parties intent, R201.

· What if they had the different ships in mind as the case states, but P knew D meant the October ship while D did not know of the December ship?

· The contract would be concerning the October ship. R20(2)(a) gives meaning to the term as thought of by party who was unaware of the ambiguity in attempt to push the party who was aware of the ambiguity to clarify it. 

Supplementing the Agreement with Terms Supplied by Law

· Two situations call for filling gaps

· Implied in-fact – one party demonstrates both parties had an expectation regarding the gap that needs to be filled and how they would have concluded had they filled it

· Effectively – we implicitly included this term, we just did not write it down
· Implied by law – where the parties have expectations that do not match, the court must step in

· How does this situation come up?

· Neglect – the parties are more focused on what will go correctly so they do not think about all contingencies; alternatively, they just do not think about it. 
· Intentionally fail – parties might not be able to reach agreement, so they simply leave it blank; alternatively, the parties know what the gap fillers are and are comfortable with them. 

Restatement – Implied by law solution

· §204 – Supplying an Omitted Essential Term
· WHEN the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties,

· THEN – a term which is reasonable in the circumstances is supplied by the court. 

UCC – Implied by law solution (Gap Filler Provisions)

· **The following only apply when there is a “gap.” No “gap,” not applicable. 
· 2-305 – Open Price Term
· (1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time of delivery if:
· (a) nothing is said as to price; or
· (b) the price is left to be agreed by the parties and they fail to agree; or
· (c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded
· (2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith
· 2-306 – Output, Requirement and Exclusive Dealings
· See below as part of the UCC section
· 2-307 – Delivery in Single Lot or Several Lots
· 2-308 – Absence of Specified Place for Delivery
· Unless otherwise agreed
· (a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but
· (b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and
· (c) documentation of title may be delivered through customary banking channels.
· 2-309 – Absence of Specific Time Provisions; Notice of Termination
· 2-310 – Open Time for Payment or Running of Credit; Authority for Ship Under Reservation
**

· In general, know these exist and understand the ones we spent time on in class. 
UCC – Implied Warranties

UCC 2-314 - Implied Warranty of Merchantability

· (1) IF – the seller is a merchant with respect to goods of that kind; THEN – the goods come with a warranty that they are merchantable. 

· Includes food and drink.

· (2) Merchantable goods:

· (a) generally fit their description

· (b) in the case of fungible goods, are of fair average quality within the description

· (c) are fit for the ordinary purpose for which such goods are used

· (d) run, within the variations permitted by the agreement, of even kind, quality, and quantity within each unit and among all units involved

· (e) are adequately contained, packaged, and labeled as the agreement may require

· (f) conform to the promises or affirmations of fact made on the container or label if any

UCC 2-315 – Implied Warranty of Fitness

· WHERE – at the time of contracting the seller has reason to know:

· (*) of a particular purpose for which the goods are required AND
· (**) that the buyer is relying on the seller’s skill or judgement to select or furnish suitable goods

· THEN – there is an implied warranty the goods shall be fit for such purpose. 

UCC 2-316 – Exclusion or Modification of Warranties

· (2) How to exclude or modify a warranty. 

· Merchantability - To exclude or modify an implied warranty of merchantability, the language must mention merchantability.
· If it is in writing, the language must be conspicuous. 
· Fitness – To exclude or modify an implied warranty of fitness, the exclusion must be in writing and be conspicuous. 
· Catch all language can be used to exclude the implied warranty of fitness, i.e., “no warranties are included except those listed here.”
· The difference regarding writing between merchantability and fitness has to do with the intimate level of involvement of the seller during the sales process for fitness – it needs to be explicitly clear to buyer the seller is not guaranteeing anything. 
· (3) Except for the requirements in (2)
· (a) language such as “as is” or “will all faults” or similar is sufficient to exclude the implied warranties
· (b) if buyer (i) examines the goods; or (ii) refuses to examine the goods – no warranties if the defects are those which would have been caught by normal examination
· (c) implied warranties can be excluded or modified by course of performance, course of dealing, or usage of trade
Examples

· Liam Lawyer enters into an agreement to sell a minivan to his neighbor Ned. Ned takes the car and drives it in an off-road race and the suspension fails. Can Ned bring an implied warranty of merchantability claim against Liam?
· No! There are two issues. First, Liam is not a merchant with respect to minivans, so purchases from Liam do not come with an implied warranty of merchantability. Second, Ned failed to use the minivan for an ordinary purpose. 
· Same facts except Carl Cardealer sells the van to Ned off his lot. 
· Still no. Ned has not used the van in accordance with its ordinary purpose. 
· Same facts except Carl told Ned that the minivan would be “great for desert driving” in response to Ned telling Carl about his off-road race.
· This would not violate the implied warranty of merchantability; however, it would violate the implied warranty of fitness. Ned has expressed a particular purpose for which he wants to use the van and has relied on Carl to supply him with the van as a suitable good for that purpose. 
Express Warranties (*Not* a supplemental term)

· Warranty – synonym for promise
· UCC uses the term warranty for when parties have something

· UCC 2-313 – Express Warranties by Affirmation,  Promise, Description, Sample

· (1) Express warranties are created as follows:

· (a) Affirmations of fact or promises made by the seller to the buyer which relate to the goods and become part of the basis of the bargain creates an express warranty that the goods conform to the affirmation or promise

· (b) Descriptions of the good which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description
· (c) A sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model

· (2) When a warranty is created

· (*) Can be created without the words “warranty” or “guarantee” or a specific intention to make a warranty on the part of the seller

· (**) An affirmation merely of the value of the goods or a statement purporting to merely be the seller’s opinion or commendation of the goods does not create a warranty. 

Application of Express Warranties
· How to find an affirmation of fact v. opinion
· Statements are presumptively affirmations of fact unless the circumstances indicate otherwise

· Circumstances that indicate otherwise:

· A lack of specificity

· Equivocal statements

· Statements that reveal the goods are experimental

· When do express warranties apply?
· Apply where seller says something, provides materials that describe something, or provides a sample or model

· Express warranties do not apply where buyer hopes for a specific result and seller makes no representations – caveat emptor
· Adding express warranties after contract
· Situation – parties enter into their contract, seller ships buyer the goods with a warranty card in the box. Is the warranty part of the contract?

· UCC 2-209 – consideration is not required to have a contract modification be binding – yes the box top warranty is part of the contract, it is a modification.

· Exclusion or modification of express warranties
· Situation – during contract negotiations, the seller say something that operates as an express warranty. Later, in the final written agreement something different is stated.

· Rule - UCC 2-316(1) – Generally, a party cannot make an express warranty while negotiating the contract then pull the warranty back in the writing. However, related to parol evidence:

· Partially integrated agreement – PE is / is not admissible depending on if the term is consistent or inconsistent with the agreement

· Consistent – PE is admissible
· Inconsistent – PE is inadmissible
· Completely integrated agreement – PE is inadmissible to add a term, even if that term is consistent with the agreement

· Alternative Rule 1 – UCC 2-209 - consideration is not required to have a contract modification be binding – the change in express warranty is a modification. 
· Alternative Rule 2 – UCC 2-207(1) – the writing can serve as a new acceptance

· Between non-merchants – construed as proposals for addition

· Between merchants – new terms become part of the agreement unless . . .

Example of Express Warranties

Keith v. Buchanan

Keith goes to a boat show in Long Beach, gets material from Buchanan that describes a boat he is interested in as “seaworthy.” Keith tells Buchanan he is interested in taking the boat on long ocean cruises to which Buchanan states he believes it would be good for that. Keith has a friend in the boat building business look at the boat to confirm it is a good vessel; however, he only does a cursory review. Keith ends up purchasing the boat and takes issue with its ocean-going abilities, i.e., its seaworthiness.

· ISSUE 1 – do the materials give rise to an express warranty?

· HELD – there is an express warranty. The description that was part of the materials clearly stated the boat was “seaworthy.” To refute this, seller needed to show this was their opinion or that the description as “seaworthy” was not the basis of the bargain. 

· Related to opinion - Seller failed to demonstrate this as the statement was not equivocal, it was specific and had nothing to do with a product trial. 

· Related to basis of the bargain – the inspection by the friend in the boat building business does not unfurl Keith’s reliance in this case as the inspection was cursory. 

· ISSUE 2 – does the exchange between Keith and Buchanan about ocean-going cruises give rise to the implied warranty of fitness?

· HELD – in this case no because P cannot prove that the conversation between the parties was heavily relied on in his decision to purchase. The court points to Keith’s personal knowledge of the boating industry and his personal inspection over Buchanan’s comments. 
Limits on the Bargain and Its Performance

· For the following, assume:

· There has been offer and acceptance

· The terms are clear

· There are no defenses

· Most of this class is focused on courts interpreting the parties’ intent (i.e., staying out of the parties way). 

· The following focuses on courts intervening on behalf of one of the parties.

· UPSHOT – when the court chooses to intervene with freedom of contract, why do they do it?

Against Public Policy

· Rule 

· Rest. § 178(1) – a promise or term is unenforceable on grounds of public policy if

· Legislation provides it is unenforceable; or

· Public policy outweighs the private interests in enforcement

· R178(3) – Public policy against enforcement
· The following should be considered

· (a) the strength of the policy as manifested by legislation or judicial decisions

· (b) the likelihood that refusal to enforce will further the public policy

· (c) the seriousness of conduct involved and the extent to which it was deliberate

· (d) the directness of connection between the misconduct and the term
· R178(2) – Weighing interests
· The following should be considered

· (a) the parties’ justified expectations

· (b) if a forfeiture would result if enforcement was denied

· (c) public interest in the enforcement of a contract term

· Application – extremely broad grounds for unenforceability; reasonable minds can differ.
Unfairness

· Situation – one party ultimately derives more from a bargain than the other party – how does the court respond when that party seeks to enforce the contract against the other?
Unfairness and Remedy in Equity

· Injunction – a law that specifically applies to a single person ordering them to do or not do something

· Injunction is an equitable remedy – i.e., based on what is fair

· Rule – grounds for granting an injunction based on contract

· (1) P demonstrates D has breached their contract

· (2) The court weighs the harms between P and D and determines P is the more harmed party

· (3) The court weighs the harms to society and decides if it favors granting an injunction

· The contract should be viewed on a prospective basis – what the parties committed themselves to

· Important for aleatory contracts – agreements where the parties do not have to perform until a specific triggering even occurs which is typically not at the control of either party.

· e.g., an insurance contract
Unfairness, Generally
· Contracts that are against public policy - see above. 
Unfairness - Examples

McKinnon v. Benedict (Example of unfairness and remedy in equity)
P owns 1,000 acres next to an 80 acres resort site with cabins and a lake. P lends D $5,000 interest free to purchase the 80 acres and promises him he will try to get guests to attend his resort. In exchange, D agrees not to develop the part of the 80 acres close to P’s property for 25 years. D’s business does poorly and D begins constructing a trailer park on the portion of the lot that was subject to P and D’s agreement as he believes it will be a good investment. 
· P brings suit against D for breach of contract. Seeks to enjoin D from completing construction.

· ISSUE – should the court grant the injunction?

· HELD – P can demonstrate that D breached their contract. However, in the balancing of harms, D is more harmed here than P. 

· In exchange for giving up his property rights, D effectively only received $145 or so in “free interest.” Meanwhile, P got a negative easement on D’s land. 

· D will be more harmed by tearing down the work he already started than will P on their 1,000-acre lot next door. 

· D should not be enjoined for breach of contract based on the unfair deal made with P to give up some of his property rights. 

Tuckwiller v. Tuckwiller (Example of unfairness and remedy in equity, prospective view point)
Old woman makes a contract to leave her farm to a care giver, in exchange the caregiver will “do any possible act of nursing and provider her every pleasure possible.” Old woman dies shortly after contract. Care giver sues estate for specific performance.

· ISSUE – should specific performance be granted considering the care giver did not have to provide really any services?

· HELD - court enforced specific performance because there is no unfairness – viewed prospectively, the care giver committed themselves to quite an undertaking without knowledge of when they would receive the farm.

Black Industries, Inc. v. Bush (Example of unfairness, generally)

Black contracts with Hoover and Standby to supply them certain materials to be used in wartime manufacturing for final products to be sold to the U.S. government. Black then contracts with Bush to supply the products – Bush was to receive orders from Hoover and Standby directly then drop ship them through Black. Bush failed to delivery some products, Black sues for the value of the products it failed to receive + its lost profits on failure to supply Hoover and Standby. Profit figures where wild between 39.13% and 84.09%. 

· In defense, Bush stated the contract was illegal because the significant markup Black was charging was essentially price gouging the government on a wartime purchase. 

· ISSUE – should Black be granted a remedy at law, or does this violate the law on price gouging the government such that the contract is unenforceable?
· HELD – Bush and Black are at least one step removed from the government supplier in the supply chain. There is a bidding process in place between the government and their direct supplier to ensure price gouging has not gone on. 

· If Black can still charge its markup and Hoover and Standby can still supply the government inside the price promised in the bidding range, this is not illegal. 

· True the government price will go up based on an intermediary charging higher prices, but we should let the government’s bidding process deal with this as opposed to altering a private contract. 

· No sympathy for Bush who simply made a bad deal. 

Standard Form and Adhesion Contracts

· Adhesion contract – a contract that:

· (1) Is a standard agreement

· (2) Has been drafted by the party with more bargaining power

· (3) Is presented to the other party as accept or reject, no room for negotiation

· Starting presumption – the contract is enforceable

· Key question – did the party to the standardized contract have a reasonable chance to see, understand, and assent to the unfavorable terms and accordingly be bound by them?

· Challenges to enforceability 

· Surprise, Reason to know – R211(3)
· Against public policy – R178(1)
· Rules related to exemption from liability – R195
· Unconscionability – see next section
**

· Special case (included in the book section titled Boiler plate) – a claim check, valet ticket, etc. that is a contract and has terms.
· Objective theory of contracts challenge – the court asks, does the claim check, etc. appear to be a contract such that a reasonable person would think offer and acceptance has occurred?
· Today – not as applicable as people understand these claim checks are contracts that limit liability. 
**
· Signing without reading – the party who signs without reading is at risk of the contract terms as they decided not to read and ask questions

· However, if unconscionability can be found (especially substantive) this is called into question
Surprise, Reason to know
· Rule – Rest. § 211(3) 

· IF - the party that wrote the adhesion contract has reason to believe the party agreeing to it would not do so if they were aware of the particular term

· THEN – the term is not part of the agreement.
Against Public Policy

· **Same as section above related to unfairness**
· Rule – Rest. § 178(1) – a promise or term is unenforceable on grounds of public policy if

· Legislation provides it is unenforceable; or

· The interest in enforcement is outweighed by public policy
· R178(3) – Public policy against enforcement
· The following should be considered

· (a) the strength of the policy as manifested by legislation or judicial decisions

· (b) the likelihood that refusal to enforce will further the public policy

· (c) the seriousness of conduct involved and the extent to which it was deliberate

· (d) the directness of connection between the misconduct and the term
· R178(2) – Weighing interests
· The following should be considered

· (a) the parties’ justified expectations

· (b) if a forfeiture would result if enforcement was denied

· (c) public interest in the enforcement of a contract term

Rules related to exemption from liability

· **Could also apply to non-adhesion contracts agreements**

· Rule – 195 – Term Exempting from Liability
· Intentionally or Recklessly
· (1) Exemption from tort liability for harm caused intentionally or recklessly is unenforceable on grounds of public policy
· Negligence 
· (2) Exemption for negligence is unenforceable where:

· (a) Terms exempt an employer from liability to an employee for injury in the course of employment

· (b) Terms exempt a party charged with a duty of public service from liability to one to whom that duty is owed
· Applies to common carriers, utility companies, etc. – reason: no freedom of contract as the user has limited choice

· (c) The agreeing party is a member of a class protected against the agreement drafter

· e.g., doctors should not be able to relieve themselves of malpractice by a patient

· (3) Terms exempting a seller of a product from special tort liability for physical harm to a user or consumer is unenforceable on grounds of public policy UNLESS
· (*) the term is fairly bargained for and is consistent with the policy underlying that liability
Unconscionability

· See below
Examples of Standard Adhesion Contracts

O’Callaghan v. Waller & Beckwith Realty Co. – application of various rules
O’Callaghan rented an apartment from Waller in the Chicago area. The housing market was very tight at the time and apartments were quickly being leased. O’Callaghan signed a standard form lease with exculpatory clause protecting Waller from liability from negligent maintenance of their premises. One night, while walking from the parking garage to her apartment O’Callaghan fell on poorly maintained concrete and severely injured herself.

· ISSUE – is the liability exemption clause enforceable?

· Approach 1 – Surprise

· Assuming the form lease was not overly long, this option is unlikely applicable as Waller would have no reason to believe O’Callaghan did not know the writing contained the term.

· Approach 2 – Against public policy

· The exemption from liability clause is potentially applicable as the private interests of O’Callaghan could be said to outweigh the public policy of enforcement, R178(2). Specifically, considering O’Callaghan’s expectations, she likely expects to be able to hold her landlord responsible for a breakdown in maintenance of the premises. 
· Alternatively, however, the landlord excluding themselves from liability in this way may be in the public interest as their incurrence of risk drives up rent prices and society generally wants to make housing more affordable. 

· Approach 3 – Rules related to liability exemption

· The exemption clause is potentially unenforceable on grounds that O’Callaghan is entitled to protection against her landlord for maintenance of the common areas. As such, she is part of the class protected against the agreement drafter which makes the exculpation provision unenforceable, R195(2)(c).
· Approach 4 – Unconscionability

· Procedural
· Arguably, there was unfairness in the bargaining process because the housing market in Chicago was tight. As such, there was no bargaining process. O’Callaghan did not have a chance to speak with Waller about the lease, they were given an option and that was the option they had to take. 

· Substantive
· Is there a one-sided term? 

· There is a one-sided term as the exculpation clause is highly favorable to Waller. 
· Does it protect a legitimate interest?

· Arguably yes. Liability for premises situations is a risk to cost and a landlord does need to protect its business profit and loss statement. 

· Does it go beyond what is necessary?

· Yes 

· The landlord could have alternatively purchased insurance. This might have been a happy medium as it would have allowed the tenant to share the cost of his premium which would arguably be fairly reasonable split between all in the building. 

· Additionally, the landlord could have maintained their premises in a way that would prevent risk so it never became an issue. 

· Alternatively, the landlord could have put a liability cap on negligence as opposed to a full exclusion. 

· No – the landlord limiting its liability keeps rent costs low for all tenants which makes housing more accessible. This is good for society. This shifting of the burden is fair as it makes the tenants look out for themselves. 

Valet Example (a variation on the parcel room case) – adhesion contracts and boiler plate.

You leave your car with the valet at a fancy hotel. The attendant hands you a ticket with an ID number and the following:  “Vehicle is parked at owner’s risk. Owner agrees management is not liable for loss or damage by fire, theft, vandalism, or any other cause while in custody of management.” When you return, you pay the parking fee and the attendant brings your car around. There is a large dent in your front right fender which was not there when you arrived. Are you out of luck?

· ISSUE – under the objective theory of contracts, did the party understand they were entering into an agreement?

· Arguably yes. These tickets are widely used today so people are familiar with them. Additionally, they typically say “contract” in not inconspicuous font. 

· Alternatively, a person may assume they are just taking an identifier to return and get their item back later. 

· ISSUE – is the contract unenforceable on grounds the limit on liability is a surprise to the car owner?

· The agreement is arguably enforceable. First, the valet company has no basis to believe the car owner will not read the ticket. They do give the ticket to the car owner at a time where they cannot stop and read the text, i.e., in the valet circle. However, the ticket is not that long such that the valet company can assume the owner could read it in a few seconds once they got the curb. 

· ISSUE – is the contract, or just the liability exemption term, unenforceable on grounds of unconscionability?

· Procedural - Was there unfairness in the bargaining process?

· The car owner could argue that yes there was as they did not even read the agreement so there was no bargaining process. 

· As already stated, the agreement was likely not long so the car owner could have.

· Substantive – Unreasonably one-sided?

· The exclusion of liability to the valet company is a one-sided term.

· However, it does protect a legitimate interest. The valet company cannot guarantee the safety of its parking lot or the actions of all its employees. They are providing a fairly low cost service for which they cannot be said to take on too much. 

· A total exclusion on liability seems to go beyond what is necessary. In the alternative, the car company could limit its risk – for example, it could state that liability is limited to $200.
Unconscionability
· To be determined based on the parties situation at the outset of the agreement

· **Typically used in David v. Goliath situations. Fortune 500 v. Fortune 500 is a touch sell due to procedural requirement**

· Two elements (both are necessary):  

· Procedural – a breakdown in the bargaining process – oppression or unfair surprise
· Substantive – contract terms that are:

· Unreasonably one sided

· Contrary to public policy

· Where one element is light, if the other is overwhelming then it the contract or term can still be found to be unconscionable. 

· Unconscionability 

· Not just one party with superior bargaining power negotiating a one-sided contract or term

· The distribution of risk that results from the commercial or economic circumstances must result in unconscionability

· Rule book basis:

· Restatement - § 208

· UCC - § 2-302

How to find Procedural Unconscionability

· Look for things that cut off the idea contracts are consensual or entered into by choice
· Oppression 

· Consider a spectrum - the more towards adhesion the more likely there is procedural unconscionability.


	Adhesion contracts

· Absence of choice

· Unequal bargaining power
	
	Equal represented and adequate third parties

· One party may present a form agreement; however, all terms are open and can be discussed


· Example - A market that presents only take it or leave it options 
· e.g., a housing shortage or a music industry will all artists represented by the same group that uses the same form contract
· Surprise
· Extent to which the terms of the contract are clearly disclosed.
· Examples
· Small font
· Difficult to understand language
· Pages upon pages of boiler plate
· Tip offs -  Rest. §208, cmt. d.
· Belief by the stronger party that there is no reasonable probability the weaker party will full perform the contract
· Knowledge of the stronger party that the weaker party is unable to reasonably protect his interest by reason of physical or mental infirmities, illiteracy, or inability to understand the language of the agreement
How to find Substantive Unconscionability

· Things contrary to public policy

· Most commonly comes up in violation of a statute that specifically prohibits shifting risk in a certain way (e.g., post Ducko v. Chyrsler statute says auto company cannot limited implied warranty of merchantability)

· Unreasonably one-sided terms

· (1) Is there a one-sided term?

· (2) If so, does it protect a legitimate inter
est?

· (3) lf so, does it go beyond what is necessary?
· Alternatively, is it a reasonable way to protect that interest?

Application of substantive unconscionability one-sided terms steps

· (1) One-sided term
· Answer to this question is almost always yes. 
· (2) Legitimate interest
· Consider the nature of the service provided – if the service is low cost, the provider cannot be expected to bear mountains of liability. 

· Consider the provider may have an interest in keeping costs low to support the service / good being available in the market.

· (3) Beyond what is necessary
· Total exclusion on liability – always arguable that it is beyond what is necessary. They could implement a reasonable liability cap, e.g., UPS limits liability without other insurance to $100. 
· Insurance – the availability of insurance could be used to offset liability. 
· The alternative that is arguable is that insurance also drives up cost which is typically what is trying to be prevented in the first place. 
· Preventative measures – where applicable, it can be argued the party should have just taken preventative measure to avoid the liability, e.g., long standing problems such as trip hazards. 
Action Courts can Take

· **A court should hear evidence of the surrounding commercial or economic circumstances prior to rendering a decision**
· Where unconscionability is found, a court may:
· Refuse to enforce the contract

· Enforce the contract less the unconscionable term

· Limit the applicability of the unconscionable term to avoid an unconscionable result

Arbitration

· Arbitration – alternative dispute resolution method where an arbitrator settles a parties’ dispute outside the judicial system

· Relevance – arbitration clauses are often found in adhesion contracts, especially form employment agreements

· Purpose – avoid cost of litigation (cost = time, money, and publicity)

· Starting presumption – arbitration clauses are presumptively enforceable except where they are:

· (1) Unconscionable, R208

· (2) Unfair – i.e., against public policy as a result of legislation, R178(1)

Arbitration and Unconscionability

· Review of elements:
· Procedural – oppression and / or surprise in the bargaining process

· Substantive – (i) unreasonably one sided; or (ii) contrary to public policy

· Both elements are required – however, where one is light and the other is heavy they can counter balance each other.

Procedural Unconscionability and Arbitration

· Failure to disclose – arbitration clauses can be found to be procedurally unconscionable where they do not adequately disclose the disadvantages of arbitration – i.e., disadvantages of not going to court
· Arbitration in employment contracts – arguably could always find a break down in the bargaining process due to oppression
· Potentially hires (i) need the job; and (ii) are presented with boiler plate they cannot negotiate / are afraid to negotiate for a competitive job market
Substantive Unconscionability and Arbitration

· Contrary to public policy

· The Federal Arbitration Act (“FAA”) is essentially the opposite of legislation prohibiting arbitration

· Under FAA, arbitration is arguable aligned with public policy for quick, less costly resolution of disputes between parties

· NOTE! Epic Sys. Corp. v. Lewis – Supreme Court held contractual waivers of class ability to pursue a class action or class based arbitration are presumptively valid. Further, the FAA pre-empts state law related to waivers of class based arbitration.
· Takes away substantive contrary to public policy challenge. 
· To challenge class waiver, must demonstrate term is unreasonably one-sided and that there is procedural unconscionability. 

· Unreasonably one-sided arbitration clauses
· Arbitration clause will likely contain a variety of specific terms – each should be reviewing individually
· Remember – a court may choose to (i) refuse to enforce the entire agreement; (ii) enforce the remainder of the agreement without the unconscionable term; or (iii) limit the unconscionable term to avoid injuctice
· Prasad v. Pinnacle Property Management Services, LLC
· Prasad was hired as a property manager by Pinnacle. At the outset of employment, the employment agreement she signed contained an arbitration clause with several terms. Prasad has Type I Diabetes and at one point was absent from work for two weeks. On return, she was demoted. Suit concerns claims filed over adverse employment practices.
· ISSUE – is the arbitration clause unenforceable on grounds of unconscionability?

· Procedural – found for reasons state above.
· Substantive – term by term review, examples:

· One year SoL on employee’s claims – determined to be unconscionable as the amount of time an employee could bring a claim was reduced below state limit – also, only affected the employee, the employer was not affected.
· Cost splitting – deemed unconscionable on grounds that employer is choosing this method so should pay costs.

· This particular case, employee cost was limited to $100 maximum and only payable if they lost; however, bright line rule related to cost splitting. 
· Unilateral modification – deemed unconscionable on grounds the employee has not choice but to agree to the changes given lack of bargaining power. 
· Confidentiality – determined not to be unconscionable – one of the costs of dispute resolution is being in open court, parties wish to prevent airing their dirty laundry. 

· RESULT – the court removed the provisions it deemed to be unconscionable and enforced the remainder of the arbitration clause – the parties still had to go to arbitration. 
Performing in Good Faith

· Rules
· Rest. § 205 – DoGFaFD / UCC § 1-304 – Obligation of GF
· Every K imposes upon each party a DoGFaFD in its:

· Performance; and

· Enforcement

· Application
· Not used to add new obligations to the parties.

· Used to interpret terms that already exist.

· How should the parties be obligated based on the terms they have included

· Does not impose a duty of full disclosure or a fiduciary relationship between the parties.
· Examples
· Dalton v. ETS – On his second taking of the SAT, Dalton’s score increased by 410 points. ETS, the company that administers the SAT refused to release the score because it thinks the handwriting was different on the second test. When signing up for the first and second test, Dalton agreed to a contract which gave ETS the right to cancel a score if it believes there is a reason to question its validity. Under the contract, ETS stated the test taker had the option to submit materials to help understand the situation. Dalton submitted materials stating he was sick on the first exam, a statement from his tutor about what he had been receiving on practice tests, and a declaration from the ETS proctor who saw him at both tests. ETS never looked at the materials. 
· HELD – by virtue of including the contract term about the ability to submit additional materials, ETS has an obligation under the duty of good faith and fair dealing to perform a sufficient review of these materials. 

· Court cannot impose a duty on ETS to release the score – this was not a part of the contract – all they can impose on ETS is to perform the stated terms in accordance with duty of good faith and fair dealing. 

· PE cross over – assume there is a terms and PE exists that will aid a court in determining the parties obligations, is the PE admissible?

· YES – 214(c), PE is admissible to interpret contract terms whether or not the agreement is completely integrated

Illegality

· Void v. voidable
· Void – a contract unenforceable by law

· Voidable – a contract that may be rendered unenforceable

· Illegal subject matter – contract is void

· e.g., Charlie contracts with Kris to kill Peter. Kris fails. Charlie cannot sue Kris – the subject matter of the contract is illegal so it is unenforceable by law.

· Illegal Purpose – the contract is voidable at the option of the innocent party.

· e.g., Dan contracts with Pier for the purchase of acetone. Dan’s purpose is to use the acetone to manufacture meth. Pier finds out this is Dan’s purpose and refuses to perform.

· A court will not enforce the agreement on Dan’s behalf, i.e., Dan has no remedy against Pier. 

· If Pier was unaware of Dan’s purpose, a court would provide a remedy to Pier.

· Cross over with Rest. § 178 – illegality is more narrow than unenforceable on public policy grounds. 
· Under § 178, the subject matter or purpose does not necessarily have to be “illegal.” 
Limits on the Bargain and Its Performance – Broad Example

Stoll v. Xiong

· Xiong is an immigrant who does not speak very good English and does not read English well. Stoll is an American who is not an attorney but is familiar with the chicken industry. 

· Nov. 8, 2004 - Stoll and Xiong enter a preliminary agreement for Xiong to purchase a 60-arcre chicken farm from Stoll. 
· The pricing terms for the land are fair on their own.

· An additional term states Stoll can take the “chicken litter” from the houses on the land for a period of 30 years. Xiong is supposed to clean out the litter from the chicken houses and place it in a silo type structure for Stoll to pick up. The court values the chicken litter over 30 years at approximately $215,000. 
· On Jan. 1, 2005, Xiong and Stoll sign the final agreement with the same terms. 

· Xiong had his sister explain the land pricing to him, but she did not explain the chicken litter term because she herself did not understand it. She was also an immigrant, but was more literate than Xiong. 

· March 28, 2009 – Xiong sells some litter to another party. Stoll finds out shortly after. 

· PROCEDURE – Stoll files suit against Xiong seeking (1) specific performance related to future enforcement of their agreement; (2) damages for the loss of revenue related to Xiong selling to another party.
· ISSUE 1 – assume there has been offer and acceptance, are there any defenses to enforcement of the contract?

· SoF – the contract is subject the SoF as it is a sales of goods contract worth more than $500 or alternative part of a land sale contract (i.e., the consideration). However, it appropriately describes the chicken litter and is signed by both parties.

· Lack of capacity – Xiong was not an infant, nor was he intoxicated. As such, the only capacity defense applicable here is mental capacity. The facts do not indicate Xiong lacked mental capacity, only that he was somewhat illiterate in English. 

· Bad behavior
· Fraud or misrepresentation – not applicable here. All terms were honest.

· Duress – exists where there is a lack of choice under stressed circumstances. Here, Stoll allowed Xiong two months with the contract to read and understand the terms. 

· Undue influence – exists where one party exerts their status or superiority over another, not the case here as Stoll did not attempt to lord a higher status over Xiong nor do the facts indicate he had one. 

· ISSUE 2 – in the absence of defenses, is there a way to limit the bargain?

· SUBISSUE 1 – is there a way to limit the remedy of specific performance?
· Specific performance requires an injunction, or a judicial proclamation that the party must do what it stated it would under the contract. To have an injunction granted, Stoll must demonstrate that Xiong breached their contract. The court then considers the balancing of harms between granting the injunction on Xiong v. not granting it to Stoll as well as the public benefits of granting or not granting. 

· Here, Stoll can demonstrate Xiong breached their contract. In considering the balancing of harms, however, the court will likely conclude the terms of this agreement were unfair from the outset which will prevent the court from granting the injunction. The terms are unfair because they provide an ongoing revenue stream to Stoll that he has baked into consideration for the land sale contract when the land sale contract was otherwise fairly priced on its own. 
· SUBISSUE 2 – is there a way to limit the remedy at law, i.e., the damages?

· The damages in this case could be limited on the basis of unconscionability.

· Procedural – it may be difficult to find procedural unconscionability in this case given that Stoll have Xiong the contract and only signed the final version two months later. Xiong could have had the draft version interpreted to him, then negotiated additional terms with Stoll. Given the “lopsidedness” of the bargain in this case, however, a court could find procedural unconscionability based on the language barrier.

· Substantive – first, there is a one-sided term in this case as Xiong is robbed of an asset while Stoll essentially gets a 30-year annuity. There is no indication Xiong also benefitted as the chicken litter was not in exchange for a reduced land price. Second, because there was no real exchange of value here, the lopsided term does not seem to protect a legitimate interest. As such, it is substantively unconscionable. 

· Due to the substantive and procedural unconscionability, the contract term is unenforceable and the court should not find Xiong liable for any damages.
Trump v. Daniels (Fictitious case)

Presidential candidate Donald J. Trump paid Stormy Daniels, an adult film actress, $130,000 to sign a non-disclosure agreement at the outset of his presidential campaign. Daniels was able to hire a team of attorneys to review the agreement. The payment violated campaign finance laws. Daniels later breached the contract and disclosed an affair she had with Trump to the media. Trump sues Daniels for breach of the non-disclosure agreement. Is the non-disclosure enforceable?
· ISSUE – assuming there was no duress, undue influence, or fraud, is the non-disclosure agreement unconscionable?

· Substantively unconscionable – contrary to public policy?

· Arguably yes – the agreement is against public policy by virtue of it violating a law, R178(1).

· Procedurally unconscionable?

· There does not seem to be unfairness as part of the bargaining process. Daniels was able to hire a team of attorneys and they reviewed and approved the agreement. 

· RESULT – the agreement is not unconscionable as there is no procedural unconscionability.

· ISSUE – in the absence of unconscionability, is there another way this agreement is unenforceable? 

· Yes – this agreement is unenforceable as it is against public policy by virtue of it violating a law, R178(1).
Performance and Breach

· General questions:

· Are the parties required to perform their promises?

· If so, was there a breach?

Conditions

· Condition, Rest. § 224 – an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due
· Legal difference
· Promise – a party bargains for a promise if they want to hold over the other party the threat of a lawsuit 
· Condition – a party bargains for a condition when they want to limit their own obligation to perform 

· Example
· “S promises to sell goods to B and B promises to pay $1,000 for the goods on condition they are delivered no later than Tuesday.”

· B’s promise to pay is conditional on S delivering on Tuesday or earlier. 

· S is not in breach if the goods are delivered later – B is just not obligated to pay. 

· Assume S does deliver by Tuesday. Also assume the contract states “B promises to pay 30 days after the date of delivery.”

· The passage of 30 days is not a condition – see R224 – “an event, not certain to occur . . .”

· 30 days will surely occur. As such, B is in breach if they fail to pay within 30 days. 

· Drafting Example – B wants the goods shipped by tomorrow.
· How should B phrase a contract if B wants the right to sue if the goods are shipped late?

· “S promises to ship the goods to B by tomorrow, (DATE).”

· How should B phrase the contract if he wants to avoid paying for the goods if they are shipped late?

· “B promises to pay so long as the goods are shipped by tomorrow, (DATE).”

· How should B phrase the contract if he wants both the right to sue and the right to avoid paying if the goods are shipped late?

· “S promises to ship the goods to B by tomorrow, (DATE). B promises to pay so long as the goods are shipped by tomorrow, (DATE.”

Effects of a Condition

· Satisfaction
· Express conditions - the condition must be fully and completely satisfied - close does not count.

· Constructive conditions – so long as there is no ”uncured material failure” the condition is satisfied – close is close enough
· Interpretation – it is not always clear if a condition is satisfied. The same rules from “Obligations of the Parties” section apply.

Luttinger v. Rosen

P contracts with D to buy D’s home. P submits a down payment of $8,500. The contract states the sale is contingent on P obtaining a mortgage from a bank or other financial institution for no less than $45k, for a term not less than 20 years at an interest rate of 8.5% or less, otherwise all deposits would be returned and all parties relieved of their contractual obligations. The bank returned P’s mortgage application with an interest rate of 8.75%. D refuses to return P’s $8,500 and offered to pay P annually to compensate for the difference in interest rate. P sues for return of their down payment.  
· HELD – the condition was a mortgage from a bank or other financial institution at 8.5%. Close (i.e., 8.75%) does not count. The condition is not satisfied – D should return P’s money. 

· It does not matter than D offered to pay the difference – that is not what P wanted. D could also die tomorrow!

Facts Change

Assume the bank offered a loan for 8.5% but to get it the bank required them to pay 2 points. Does this mean the condition is satisfied?

· ANSWER – more information is needed. To answer, would need to determine the parties’ intent related to the condition. 

· PE or other extrinsic evidence can be used where admissible. 

Finding a Condition

· Remember . . . Obligations of the Parties overshadow all material here

· PE

· Extrinsic evidence

Express Conditions
· Situation – the court must interpret language to determine if there is a condition on a party’s promise

· Approach
· Officially – look for wording that limits the party’s obligations

· Unofficially – certain triggering phrases create a condition

· “on condition X occurs”

· “provided that X occurs”

· “I promise to pay if X”

· “I promise to pay only if X”

· “I will not pay unless X”

· What happens when the court fails to find a condition?
· This may result in a gap in the contract that needs to be filled. 

· Example
· Peacock Construction Co. v. Modern Air Conditions, Inc.

Constructive Conditions

**Included in every contract**

· Conditions implied by law into a contract – implied because they are consistent with the parties intent

· What constructive conditions exist

· § 234 – Order of performances

· (1) Where all or part of the performance can be rendered simultaneously, they are due simultaneously UNLESS
· Language or the circumstances indicate otherwise

· (2) Where one party needs longer to perform, their performance is due first UNLESS
· Language or the circumstances indicate otherwise

· Have the parties performed their promises?

· § 237 – Effect on Other Party’s Duties for Failure to Render Performance

· For a party to be obligated to perform, there must not be any uncured material failure by the other party on a performance due earlier. 

· § 238 – Where performance is to occur simultaneously, a party is only obligated to perform if the other party:

· Also renders performance

· Offers to render performance and has the present ability to do so

· UPSHOT – because 237 only requires there be no uncured material failure, a party can trigger the other to perform under 238 by getting “close” such that there is not uncured material failure – if they want complete performance, they should expressly condition their promise on it. 

· Example

· B & S House Sale
· Stewart v. Newbury
Conditions Precedent and Parole Evidence

· § 217 - Integrated Agreement Subject to Oral Requirement of a Condition

· Situational Explanation
· IF – the parties agree to an oral condition

· AND – if the oral condition is satisfied a written agreement will be in force

· THEN – the written agreement is not integrated with respect to the oral condition

· The oral condition proceeds the written agreement
· Rest. Text
· WHERE – parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition

· THEN – the agreement is not integrated with respect to the oral condition.

· Example
· Hicks v. Bush
Examples, Finding a Condition

Peacock Construction Co. v. Modern Air Conditioning, Inc. (Express conditions)
· Peacock is the general contractor on a condo. Peacock contracts with Modern Air, a sub-contractor to do the heating and cooling for the condo. The contract states payment will occur “within 30 days after the completion of the work, written acceptance by the Architect, and full payment therefore by owner.”

· The owner goes bankrupt. Modern finishes its work. Peacock does not pay as it has yet to receive payment from the owner. 

· Modern sues for payment. Peacock defends stating a condition on its promise to pay was unfulfilled. 

· HELD – the court uses trade usage (really trade custom) to determine payment by the owner is not a condition, but rather a way to set a reasonable time period for payment. As such, the promise to pay was not conditional but an absolute promise to pay. 

· Question remaining – when must Peacock have paid by or else they are in breach?

· ANSWER – court gap filled using 204 – imposed a “reasonable” time condition on payment. 

Hicks v. Bush (PE generally and PE and Conditions Precedent)
Hicks and Bush enter into an integrated agreement for a merger of their companies. The agreement states each will transfer all share of stock in their existing companies to a new company, then a division of stock from the new company will result in equal proportions to their contributions of value. Bush contends there was a “parol condition” concerning the parties first raising additional funds prior to the merger beginning. The funds were not raised, no stock was transferred to trigger the merger. Hicks sues Bush over breach of contract.

· ISSUE – is the parol condition concerning raising funds admissible evidence?
· ANALYSIS

· Sub-issue 1 – assuming the merger agreement is integrated is it completely or partially integrated? How does that affect admissibility of evidence?

· Traditional approach – observing the four corners of the agreement, it likely looks completely integrated as it a complete statement of the parties’ merger. 

· As such, any inconsistent or consistent additional terms (including conditions) are not admissible, R215, R216(1). 

· Rest. Approach – the parol evidence should be observed to conclude on the nature of the agreement, R214(b). Considering the parol evidence related to the condition, the initially fund raising might naturally be omitted from the merger agreement, as such it is not a completely integrated agreement, R216(1). Since the merger agreement is only partially integrated PE regarding the consistent additional term is admissible, R216(1). 
· Sub-issue 2 – even if the court finds the agreement is completely integrated, is there a way the parol condition could still be operative?

· ANALYSIS – should the court find that the parol condition was precedent to the completely integrated agreement (i.e., must occur prior to the agreement become effective), then it can declare the agreement not integrated with respect to the preceding condition, R217. In this case, the funds had to be raised prior to the merger taking place, so it could be said the fund raising was a condition precedent to the agreement becoming effective. 

B & S, House Sale (demonstration of construction conditions)

B promises to pay $1,000,000 if she can get a loan at 8.0%. S promises to convey his house to B.

· B gets a loan for 8.1%. Is the condition on B’s promise to pay satisfied?

· No. B’s promise to pay is expressly conditioned on getting an 8.0% loan. 8.1% is not 8.0% so the express condition is not explicitly met. 

· Assume B did get the 8.0% loan but pays S $999,999. Is the condition on S’s promise to convey the house satisfied?

· The condition on S’s condition to convey the house is a constructive condition that they will convey once B provides the money, 234(1). To satisfy the constructive condition and obligate S to perform, B cannot leave an uncured material failure, R237. In this case, the missing $1 is not an uncured material failure and since B has performed by paying S is obligated to perform. S is obligated to perform because B and S can simultaneously exchange performances so they should, R238. 

· End result – if S does not convey title, B can bring an action against S for specific performance and will likely win. S can also counterclaim against B for $1 and will likely win. 
· UPSHOT – if S really, really wanted the full $1m, they should have included an express condition that they will perform “only if” B pays the full $1m. 

Stewart v. Newbury (demonstration of constructive conditions)

P offers to do various work for D related to construction of a building. There agreement does not include payment terms. P states he and D had an oral conversation concerning payment “in the usual manner.” This would mean 85% monthly in progress payments with balance due on completion. P sends D a bill for a month’s work. D refuses to pay. Once a month goes by, P stops work.
· P sues D for the unpaid bill and costs up to the point in time plus profit on job.

· ISSUE – is P entitled to payment from D?

· HELD – in this instance, P completing performance is a constructive condition on D’s performance of paying. P’s performance requires time where D’s can be done immediately. As such, P’s performance is due at an earlier time, R234(2). Where P has failed to perform such that there is a uncured material failure in his performance, i.e., a half-finished building when they contracted for full, D is not obligated to complete performance, R237.

· NOTE – depending on when the phone conversation happened, the parol evidence may or may not be admissible. If it happened after the contract was formed, i.e., not during negotiation, it would fall under the pre-existing duty rule. A pre-existing legal duty is not adequate consideration for the new promise related to progress payments, R73.
Interpreting if the Condition is Satisfied
Avoidance of Forfeiture

· Where the condition is generally unclear
· § 227(1) – Where it is unclear as to if an event is made conditional on the obligor’s duty, an interpretation is preferred that reduces the obligee’s risk of forfeiture UNLESS
· The event is within the obligee’s control; or

· The obligee clearly assumed the risk.
· Potential for disproportionate forfeiture
· § 229 – WHERE – the non-occurrence of a condition would cause disproportionate forfeiture

· THEN - a court may excuse the non-occurrence of that condition UNLESS
· Its occurrence was a material part of the agreed exchange. 

Subjective Satisfaction of the Obligor

· Where satisfaction is based on the Obligor

· § 228 – WHERE

· The obligor’s duty of performance is conditioned on their satisfaction AND
· It is easy to tell if a reasonable person would be satisfied

· THEN

· Satisfaction should be judged according to a standard based on a reasonable person in the position of the obligor. 

· Alternative option for satisfaction
· Take the contracting parties out of the satisfaction decisions

· Base satisfaction on the opinion of a third party

· Third party could be an expert in the field which covers the contract subject matter

Examples, Interpreting if the Condition is Satisfied

Gibson v. Cranage (subjective satisfaction; disproportionate forfeiture) 
P approach D and asked to enlarge a photo of his dead daughter. The terms clearly stated D did not have to pay for the enlargement or take the photo if he was unsatisfied with P’s work. P comes back with photo, D does not like it; however, cannot articulate a reason as to why. 

· ISSUE – should D be made to take an pay for the picture given he cannot articulate his reasoning for not liking it?
· ANALYSIS – generally, where the obligor’s duty of performance is condition on their satisfaction and whether a reasonable person would be satisfied is ascertainable, then satisfaction can be judged on a reasonable person standard, R228. This policy generally comports with the idea that a court can excuse a condition where it results in a large risk of forfeiture to prevent loss, R229. 

· In this case; however, a reasonable person standard could be said to be tough to implement as satisfaction of a photo of a dead relative is highly subjective by nature. Additionally, the court may excuse a condition to avoid forfeiture unless it was a material part of the agreed exchange. Here, since satisfaction is subjective and the contract clearly stated it depended on satisfaction, subjective satisfaction of the father was a material part of the agreed exchange. 
Substantial Performance

· What does it take to satisfy an . . .

· Express Condition – 100% performance

· Promise – complete performance; however, where there is substantial performance the court should adjust the remedy accordingly

· Substantial performance – a deviation from complete performance that is not a material failure

· Determining material failure

· § 241 – Determining Whether a Failure is Material

· (a) The extent to which the injured party will be deprived of the benefit which he reasonable expected

· How to apply – balancing test between b
· Benefit the party reasonably expected v. benefit the party actually received

· Large deviation = material failure

· The benefit should be compared on the whole as opposed for the individual project piece
· The wall that is one foot off in the context of a whole house could be seen as minor – they reasonably expected a complete house

· The wall that is one foot off on a project just to fix the wall is major – they reasonably expected a wall in the right place!).

Jacob & Young v. Kent (Reading Pipes Case)

D contracts with P to build a residence. The contract explicitly states P is to use Reading Pipes for all plumbing. The contract also states “any work not within contract specifications will be rejected and immediately torn down.” P ended up not using Reading Pipes. D finds out after living in the house for some months. D refuses to make the final payment of $3,483 out of $77,000. P sued D over final payment.
· ISSUE – can D refuse to make payment based on the contract not being completely satisfied?

· HELD

· First, court construes the use of Reading Pipes as a promise, not a condition of the contract. An express condition would require 100% satisfaction where a promise requires “complete performance.” In finding a promise, the court resolves doubt in a way that avoids the obligee’s risk of forfeiture, R227(1).

· Second, the court considers if the use of alternative pipe is a material failure. D reasonably expected to get a finish home with working plumbing. D got that finished home and the plumbing works, it is just not with the type of piping D necessarily wanted.

· Court concludes D effectively got what they reasonably bargained for so the remedy in this case is meaningless.

Ferrari v. Mercedes
D contracts with P to rent a Ferrari. When D arrives to collect the car, P hands him the keys to a Mercedes. D refuses to take the Mercedes. P sues D seeking damages for breach of contract.
· ANALYSIS – P promised to rent D a Ferrari which carries with it a certain amount of “head turn.” A Mercedes is still nice; however, it is not a Ferrari. In defense of P’s suit, D can assert P materially failed to satisfy his promise; therefore, he is not obligated to pay. D can demonstrate he bargained for the Ferrari with “head turning” capabilities and that was not what he was delivered, thus in balancing what he reasonably expected v. what he received there is a material difference, R241.
UCC Conditions

Perfect Tender Rule

· Rule contained in:  UCC § 2-601 – Buyer’s Rights on Improper Delivery
· Pre-acceptance

· In a contract for a single delivery of goods

· Buyer can reject any nonconforming shipment before accepting the goods

· No matter how trivial the nonconformity

· Meaning - Before acceptance of the goods, performance of the seller must be perfect to satisfy the constructive condition on the buyer’s promise to pay.

· Post acceptance

· Buyer can revoke acceptance for substantial defect or nonconformity if:

· The problem was difficult to discover at the time the goods were accepted

· Seller said the defect would be cured and it has not been

· Meaning of Acceptance

· Buyer

· Fails to reject within a reasonable time

· Indicates the goods are acceptable; or

· Does anything inconsistent with the seller’s ownership

· Right to cure
· In sale of goods contracts, seller has the right to fix problems the buyer tells it about before acceptance

· NOTE! This is approach is a deviation from CL / Rest. were performance that was close such that there was no “uncured material defect” was sufficient for construction conditions.

Example

Buyer agrees to purchase 5,000 grade A turkeys. Seller ships 4,999 grade A turkeys and 1 grade B turkey.

· Buyer can reject the entire shipment – the seller’s performance is not perfect. 

· The seller; however, also has the “right to cure.” This means it can send the 1 missing grade A turkey to fix the problem if A tells them about it. 

Facts change – Buyer first dyes the turkeys green for Christmas. It then notices the 1 grade B turkey. 

· Buyer cannot now reject the whole shipment – see that it has accepted by doing something inconsistent with the seller’s ownership so rejecting the whole is now off the table. 

Suspending Performance and Terminating the Contract

· The following deals with two issues:
· (1) Does a party have to perform on its promise?

· Where the party’s promise was subject to a condition – if the condition was not satisfied or excused there is no duty to perform

· (2) Was there a breach by a party?

· To answer – must determine if the promisor performed in a way adequate to fulfill some or all of its obligations.

Conditions – Failure to Perform and Breach

· In some but not all cases, a single act by one party can mean both:

· A condition on the other party’s promise has not been satisfied; AND
· That party is in breach

· Approach – in a problem with promises subject to conditions (express or constructive), analyze the promises and their related conditions one at a time. 
· Example
· Homeowner promise to pay $3,000 for painting their house. Painter promises to paint the house by Dec. 15 on condition the homeowner’s decorator approves the color by Dec. 1. Decorator fails to approve by Dec. 1 and Painter does not paint. 

· (*) What is the condition on the homeowner’s promise to pay?

· Painting will take more time to perform than payment. There is a constructive condition that Painter paint first, then homeowner will pay, R234(2). 

· (**) Was the condition satisfied?

· No, Painter never painted.

· (***) Is Painter in breach?

· Also no. For Painter to be obligated to perform, Decorator had to give approval by Dec. 1. Without approval there is an uncured material breach and Painter is not obligated to perform, R237.

· Facts change – Assume there was no approval necessary. Painter still fails to paint. 

· (**) Was the condition satisfied?

· No, Painter never painted. 

· (***) Is Painter in breach?

· Yes. There was no limit on their promise to perform that stops them from being in breach.

Determining Breach

Situation

· (1) P1 fail to fully satisfy a constructive condition or a promise.

· NOTE – Not applicable for express conditions as they require full, 100% satisfaction

· (2) Based on this, P2 decides P1 has breached and decides they will no longer perform.

· (3) Possibly, P1 may too decide to withhold further performance.
Issue
· Who was the first party to materially breach the contract?
· Was the breach the failure to satisfy the constructive condition or promise as P2 thought?
OR

· Was the breach actually P2 failing to perform?
OR

· Was the breach actually, actually P1 deciding to withhold future performance?

Solution
· Determine which party was the first to materially breach with . . . 

· Rule - Rest. 241 – Circumstances Significant in Determine Whether a Failure is Material

· The following are relevant factors in determining materiality:

· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected (i.e., the balancing act between deprived v. whole received)

· (b) the extent to which the injured party can be adequately compensated for the part of the benefit for which he will be deprived

· (c) the extent to which the party failing to perform will suffer forfeiture

· (d) the likelihood the party failing to perform or to offer to perform will cure his failure, taking into account all circumstances (including assurances)

· (e) the extent to which the behavior of the party failing to perform comports with the standard of good faith and fair dealing.
Issue Explained

· If the initial failure by P1 was material – P2 is justified in withholding performance. 

· If the breach by P1 was not material – P2 is the party in breach by withholding performance.

Secondary Issue

· Assume P1’s initial failure is material. What result if P2 responds “we want you to fix it, but no big deal. Complete the work, we will still pay.” P2 later attempts to assert that they had no obligation to pay because P1’s initial failure was a breach.
· RESULT – P2 is estopped from asserting this defense. P1 has unjustly enriched P2 by finishing the work without payment and P1 is entitled to compensation for the benefit they’ve conferred on P2. 
Examples, Determining breach

Walker v. Harrison

· Harrison, a dry cleaner, leases to own its sign from Walker. Walker built the sign specially for Harrison. Under the agreement, Walker promised to maintain and clean the sign as they saw fit. Harrison promised to pay $150 per month for 36 months with an option to purchase at the end. There was a clause that stated in the event Harrison failed to pay Walker could demand all payments immediately and repossess the sign.

· Some kids threw a tomato at the sign. Harrison told Walker about the tomato and complained there were spider webs and rust on parts of the sign. Harrison called Walker several times to try and get them to clean the sign. They did not respond.

· Harrison eventually sent a telegram to Walker telling them they were in breach for failure to clean and that payments would stop. Walker (1) demanded the remainder of the payments; (2) sent a crew to take down the sign. Walker sued Harrison to collect the remaining payments. 

· ISSUE – which party was the first to materially breach the agreement?

· HELD – Harrison was the first party to materially breach the agreement by failing to make payments. Walker’s failure to clean was not a material breach. 

· (a) Harrison will had a sign, it was just a little dirty.

· (b) Harrison could have gone out and cleaned the sign itself / paid someone else to do it and withheld a partial payment. 

· (d) Apparently, Harrison did not give Walker and incredibly long time frame to clean. Walker may have done so, just on a slow timeline. 

K&G Construction v. Harris

· K&G hires Harris to perform excavating services. The contract states – (1) Harris will submit progress invoices to K&G by the 25th of each month for K&G to pay by the 10th of the following month; (2) Harris is obligated to perform all work in a “workmanlike” manner in accordance with best practices.

· Timeline of problem.

· July 25 – Harris submits an invoice to K&G. 

· Aug. 9 – Harris’ worker runs a bulldozer into the side of a house K&G is responsible for collapsing a wall. 

· Aug. 10 – K&G refused to make the July 25 progress payment due to bulldozer issue. 

· Harris and their insurer denied fault and refused to pay for damages. 

· Sept. 12 – Harris, still not having been paid, stops work .

· K&G continued to refuse to pay them until the bulldozer issue was resolved, but said they could return and finish the work. 

· Harris doesn’t, K&G hires someone else who did the work for $450 more. 

· K&G sued Harris seeking damages from the bulldozer incident and the $450 they had to pay someone else. Harris counterclaims for unpaid work and lost profits.

· TC decides for K&G on bulldozer accident, no appeal. TC decides for Harris on unpaid work and lost profits. K&G appeals.

· ISSUE – which party was the first to materially breach the agreement?

· Court’s Decision – Harris was the first party to materially breach by virtue of failing to complete the work.
Mitigating Doctrines

· Mitigating Doctrines – used to lessen the harsh results from (i) failure to satisfy a condition; (ii) breaching a contract; or (iii) the failing party suffering forfeiture.

· Two categories

· Those commonly seen in response to breach - divisibility

· Those seen in either breach or failure to satisfy a condition – waiver, estoppel, election, prevention (including failure to cooperate)
Divisibility

· A contract is divisible when:

· (1) Performance of each party is divided into two or more parts

· (2) The number of parts on each side is the same

· (3) Each part of the performance by one party has a corresponding part in the other party’s performance
· (*) The corresponding part must be a total recognition of the performance by the first party.

· Tip! In considering if parts exist, look for pricing terms which divide the contract into units (e.g., $10 per 100 ft.). 

· Material failure or substantial satisfaction – for divisible contracts, look for material failure or substantial satisfaction with respect to each divisible part

Examples

Beige Little Boxes in a Row
· Developer contracts with Builder to construct 100 houses. Developer will pay $100,000 for each house built. 

· This contract is divisible. 

· (1) Performance is divided into 100 parts.

· (2) Developer and Builder both have 100 part to perform.

· (3) Builder finishing a house obligates Developer to pay.

· Developer contracts with Builder to construct 100 houses. Developer will pay $10,000,000 for the work. 

· This contract is not divisible.

· (1) There is only one performance bargained for – finishing a house does not implicate Developer to pay.

Skyscraper

Developer contracts with Builder to build an 85-story building. Developer agrees to make progress payments to Builder. The payments are structured such that one 10% of the work is done Developer will pay Builder 85% of the price for the first 10% and retain the other 15% to be paid at the end.
· The contract is not divisible. 

· (1) Performance of each party is divided into 10 part. 

· (2) The number of parts on each side are the same.

· (3) Developer’s corresponding promise for Builder completing a part is not total recognition of Builder’s performance. 

Waiver, Estoppel, Election and Prevention (a/k/a Frustration of Purpose)

· Waiver, estoppel, election and prevention are all ways to excuse a condition

· Excused condition – non-occurrence is allowed by the party who was otherwise to perform the condition

Estoppel and Waiver
· A condition is excused on the grounds of estoppel where:

· (1) the party whose duty is conditioned says before the condition was to be fulfilled that it will perform even if the condition is not met; and

· (2) the other party changes its position in reliance on this statement

· A condition is excused by waiver when:
· after the condition was to have been fulfilled but was not, 
· the party whose performance was conditioned, 
· knowing there was a failure of condition, 
· states it will still perform; and

· the other party relies on the statement

Implied Excusal Related to Estoppel or Waiver

· A condition can be excused before or after it was to be performed based on the behavior of the party whose performance was conditions

· Meaning excusal DOES NOT have to be given by express wording

Restarting Condition Post Excuse – Estoppel

· Rest. § 84(2)

· IF - the condition is excused before it was to be fulfilled and occurrence of the condition is within the control of the party to perform the condition
· THEN – the promisor (i.e., party whose obligation is condition) can again make its duty subject to the condition by notifying the party to perform the condition of its intention to do so, but only if

· (a) Reasonable time – the notification is received within reasonable time for performance to occur or an extension is given; AND
· (b) Estoppel – reinstatement is unjust because the party to perform the condition has made a material change to its position based on excusal; AND
· (c) Fair – there has been no consideration given for excusal

· *NOTE! (a), (b), and (c) are AND operators. 
Estoppel and Waiver - Rulebook 

· Rest. § 84 

· (1) Generally allows for condition to be excused before or after its performance is / was due
· (2) Governs where excuser only wants to make limited exception - included above.
Election

· Election occurs when a party performs despite non-performance of a condition they had previously requested

· With election, party could have said condition was not satisfied so they did not have to perform, but they went ahead and performed anyway.

Example - Waiver, estoppel, election, and prevention

Lousy Seller
· Buyer promises to buy Seller’s house by the 30th if they repaint by the 15th. On the 17th, Seller tells Buyer it needs more time. Buyer responds, you can have until the 25th. (WAIVER) On the 21st, Seller again asks for more time and Buyer says, “ok. Until the 29th” and the Seller again waits to paint. (ESTOPPEL) If Seller fails to paint, Buyer can ends up buying the house anyway. (ELECTION)

· Notice timing difference between condition due date and wavier and estoppel.
McKenna v. Vernon

M and V contract for M to build V a movie theatre. V is to pay M in three installments where V pays 80% of the cost to complete each stage and the balance when M is finished. Payment is conditioned on the architect approving each stage of work. V makes payment for Stage 1 and Stage 2 without architect certificate. V fails to make payment for Stage 3 including the contract balance for lack of architect certificate. Can V do this?
· No. By virtue of electing to perform without the architecture certificate on payments 1 and 2, V is estopped from requiring it for payment 3. 

· Had V wanted the architect certificate prior to payment 3 he could have demanded it provided (a) he told M he would require it within a reasonable time for M to secure it; AND (b) M had not changed its course of performance in such a way that he was now prejudiced, i.e., excused the architect; AND (c) M had not given consideration for V’s earlier excusals which the facts do not indicate. 

· QUESTION – assume V did these things and M still fails to get the certificate. Can M seek the remainder of payment 1 and 2 under a theory of division?

· No. This contract was not divisible as each of V’s part performances did not fully recognize the value M had provided in each of its part performances. 

Prevention

· Prevention means a condition is excused if: 

· a party has some control over a condition being performed; and

· that party: 

· (i) fails to cooperate (i.e., does not try); or 

· (ii) proactively tried to prevent is occurrence (i.e., active sabotage). 
· Failure to cooperate could also be used to prevent a party from defending a suit based on their inability to satisfy a condition.

Examples

· Buyer promises to buy Seller’s house if Buyer can get a loan at not more than 8%. Buyer never applies for a loan. Can Buyer defend Seller’s suit for breach on grounds the condition on its promise was not satisfied?

· No! Buyer failed to cooperate so the condition is excused. Buyer is obligated to perform.

· A and B contract for B to paint A’s house for $10,000. When B shows up to paint, A has its front gates locked and A’s guard dog is in the yard. Can A sue B for breach? Can B sue A?

· The condition is B performs first prior to A making payment, R234(2). 

· A cannot sue B for breach as they actively made it difficult or impossible for B to perform. 

· B could potentially sue A for lost profits. By A’s actions, the condition on A’s promise is excused meaning all A has promised is that it will pay B. 
Frustration of Purpose

Key citation

· R265 – Discharge by Supervening Frustration

Elements

· WHERE – after a contract is made an event occurs such that:

· (1) The principal purpose of entering the agreement is frustrated

· (2) The frustration is substantial

· (3) The non-occurrence of the frustrating event was a basic assumption on which the contract was made

· THEN – the remaining duties to render performance are discharged

· UNLESS – the contract language or surrounding circumstances indicate the contrary.

Meaning of Frustration

· Frustration – means loss of principal purpose, i.e., agreement would not have been made had the event not been certain to take place.

· Does not mean impossible or impracticable.

· Does not mean transaction has suddenly become a “bad deal.”

· Substantial frustration – means value has been taken out of the transaction such that no reason remains for parties to go through. 

· e.g., blink-182 concert, shortly before the show it is announced Travis Barker has a broken arm and will not play. I cannot claim frustration of purpose and seek a refund as there is still value in seeing Mark Hoppus and Matt Skiba.

· e.g., Travis Barker concert – where it is announced Travis has a broken arm shortly before the show there is frustration of purpose as he is a solo act.

Non-occurrence as a basic assumption

· The assumption must be mutual.

· e.g., if I rent an Airbnb to see a concert in NYC, then the concert gets cancelled I cannot back out of the Airbnb because the concert getting cancelled, i.e., the frustrating event, was not a basic assumption of the host in leasing their space to me. 

· The assumption cannot be a coin flip change, e.g., X I will go through, not X I won’t. 

· e.g., I contract to buy a novelty item in three shipments thinking I can resell them for a large gain. If after shipment 1 the price drops such that the transaction is no longer profitable, I cannot then claim frustration of purpose and back out of the agreement. 

Application, Frustration of Purpose

Krell v. Henry

There will be a parade to celebrate the coronation of the new King. Krell, who’s flat is on the parade route, puts a sign in his apartment window reading “watch coronation from here.” Henry talks to Krell’s housekeeper and lets the room in the flat for the two days the parade is scheduled to pass. Henry pays 25 immediately with the remaining 75 due on use. The King gets the sniffles and the parade is cancelled. 

· Krell sues Henry when he refuses to pay the remainder of the contract. 

· HELD – Henry’s duty is discharged. 

· (1) The purpose of entering the agreement was not to have the room, it was to watch the coronation – based on Krell’s sign it was obvious his purpose was to let the room specifically for this event.

· (2) The parade being cancelled is a substantial frustration as there is now no event to be seen.

· (3) Both parties assumed the parade would take place when they entered the agreement. 

· The risk of the parade being cancelled was not otherwise contractually obligated or discussed.

Anticipatory Repudiation (Prospective Nonperformance)

Repudiation – Rest. § 250

· Rest. § 250 - Repudiation is

· (a) a statement by the obligor to the obligee indicating the obligor will commit a breach that would be to a “total breach;” or

· Statement must be certain – equivocal statements do not count (however, see R251(1))

· (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without committing a “total breach”

What is a “total breach”

· Rest. § 243 – A breach is a total breach:
· IF the non-performance of a promise discharges the injured party’s remaining duties to render such performance (i.e., see 242 and 241)
How to tell if the injured party’s duties are discharged?
· Rest. § 242 – Circumstances Significant to Determining When Remaining Duties are Discharged
· The following are significant:
· (a) those stated in 241
· (b) the extent to which it reasonable appears to the injured party that delay may prevent or hinder it in making a reasonable substitute arrangement
· (c) when the agreement provides for performance without delay

· BUT a failure to perform or offer to perform by a stated day does not itself discharge the other party’s remaining duties

· UNLESS the circum. (including what may be in the K) indicate that performance or an offer to do so on that day is important.
· Rest. § 241 – Circumstances Significant in Determining Whether a Failure is Material
· The following are relevant factors in determining materiality:

· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected (i.e., the balancing act between deprived v. whole received)

· (b) the extent to which the injured party can be adequately compensated for the party of the benefit for which he will be deprived

· (c) the extent to which the party failing to perform will suffer forfeiture

· (d) the likelihood the party failing to perform or to offer to perform will cure his failure, taking into account all circumstances (including assurances)

· (e) the extent to which the behavior of the party failing to perform comports with the standard of good faith and fair dealing.

What if you think a party might repudiate?

· IF - you are in a situation that reasonably brings up asking a party if they can perform – e.g.:

· You think they might repudiate;

· You think they cannot perform (i.e., letter asking for help); or

· They have made an equivocal statement about the ability to perform.
· THEN – Rest. § 251

· (1) You can demand an assurance of due performance 

· You can also suspend any performance for which you have not already received the agreed exchange until you get assurance.

· (2) The demand starts the clock – if they do not provide assurance within a reasonable time you can consider it repudiation.

· Reasonable time is a case specific determination.

· **NOTE! – you can only demand an assurance about their performance. 

· McCloskey & Co. v. Minweld Steel – contract for D to supply steel parts to P. P is allowed to ask D for an assurance they can fulfill the contract under 251(1) to trigger 251(2). P cannot ask D if they can “get the materials they need” to fulfill the contract to trigger 251(2). 

· This is not an assurance of performance, but an assurance they can get the materials to perform. 
If repudiation occurs, what are the rights / what happens to the obligations of the injured party?

· Rights
· R253(1) - Repudiation gives the injured party the right to sue immediately

· Reasoning – the injured party should have a right to attempt to mitigate damages

· Obligations
· R253(2) – The injured party’s remaining duties to render performance are discharged

· R255 – Conditions to be fulfilled by the injured party are excused.

Repudiation and Simultaneous Exchange

· R238 – Where all or part of the performance to be exchanged is due simultaneous

· It is a condition on each party’s duties to render performance that the other party:

· Render its performance; or

· With manifest present ability to do so, offer performance of its part of the exchange

· UCC Rules

· § 2-507 – Buyer has no obligation to pay unless seller has ability to deliver goods

· § 2-511 – Seller has no obligation to deliver unless buyer has made payment or has ability to pay

· Repudiation – if one party is unable to presently perform or manifest a present ability to do so, the other party can treat this like a repudiation and move on.

· However – the party who seemingly does not have the present ability to perform can introduce evidence later that they could have performed to show it was the other party who actually breached the contract. 
· i.e., for safety, use 251(a) and demand an assurance of the party’s ability to perform.

· Example – Kanavos v. Hancock Bank & Trust Co.

Reneging on Repudiation – Nullification of Repudiation

· Rest. § 256(1) – A repudiation under R250 or the basis for repudiation under R251 is nullified by a retraction of the statement IF: 

· Notification of the retraction comes to the attention of the injured party before: 

· (*) He materially changes his position in reliance on the repudiation; or

· (**) Indicates he considers the repudiation to be final.
Repudiation Examples

Hochester v. De La Tour

April, 1852 – D hires P to be his courier on a three-month tour around Europe. The tour was set to start on June 1, 1852 and carry through Aug. 1852. May 11, 1852 – D tells P he no longer needs him. Between May 11 and June 1, P finds alternative employment. 

· ISSUE – when can P bring an action against D?

· ANALYSIS – P can bring an action against D as soon as D repudiates, R253(1). This is a repudiation because D’s statements of no longer needing P would be a total breach of his promise and they are certain statements, R250(a). D’s statements are a total breach because P’s duties to render performance would be discharged under the theory that P should be able to immediately look for new employment once D says he no longer needs him, R242(b), or because P will be deprived of the benefit he expected from him employment arrangement, R241(a).
Kanavos v. Hancock Bank & Trust Co.

Kanavos has an option to purchase the share in a company Hancock owns. The company owns a 14-story apartment building. A buyer comes to Hancock and purchases the share in the company from them. Hancock never gave Kanavos the ability to exercise his option. At the time, Kanavos was bankrupt. Kanavos sues Hancock for failure to give him the right to exercise his option.

· ISSUE – does Kanavos have a remedy available?

· HELD – Kanavos does have a remedy available for breach by Hancock, but only if he can demonstrate that he could have performed when simultaneous exchange of performances was due. Otherwise, Hancock is justified in treating his bankruptcy as a repudiation. 

Velo Peach Bike Supply

Lance has an agreement with VPBS for VPBS to provide Lance Trek bikes for his races. Lance has an upcoming race but knows there is currently a bike shortage due to the Coronavirus and the one factory in Taiwan where they make all the world’s bicycles being backed up. Lance emails his guy Xac at VPBS and asks “are you able to get bikes, right now?” Xac responds, “we are having trouble and would appreciate if you emailed the Taiwan factory given you pull in the cycling world to tell them we really need them.” Lance responds, “if you cannot supply them, I am going to find them from someone else and no longer need you, thanks!”
· ISSUE – is Lance justified in seeking bicycles elsewhere?

· ANALYSIS – Lance is not justified since VPBS has yet to repudiate. Lance has reason to demand an assurance that VPBS can perform on their agreement (R251(1)); however, he did not do that. Lance demanded an assurance about whether they could get bicycles. Their response is also not an unequivocal statement that they will not be able to supply Lance, so no repudiation has occurred, R250(a).

· ISSUE – has Lance repudiated?

· ANALYSIS – Lance has repudiated as his statement is an unequivocal expression of no longer wanting to engage VPBS. 
Basic Assumptions – Discharge of Duties
· Deals with issues arising from the assumptions a party made when entering into the contract being no longer applicable

Mistake

· Mistake can be bilateral or unilateral

Bilateral (a/k/a Mutual) Mistake
· Rest. §152 – When Mistake of Both Parties Makes a Contract Voidable

· WHERE

· (1) There is a mistake by both parties, AND

· (2) The mistake concerns a basic assumption on which the contract was made
· THEN

· The contract is voidable by the disadvantaged party UNLESS
· (3) That party bears the risk of mistake under Rest. § 154. 

Unilateral Mistake

· Rest. §153 – When Mistake of One Party Makes a Contract Voidable

· WHERE

· (1) There is a mistake by one party, AND

· (2) The mistake concerns a basic assumption on which the contract was made

· THEN

· The contract is voidable by that party UNLESS
· (3) That party bears the risk of mistake under Rest. § 154

· AND

· Enforcement would be unconscionable; OR

· The other party had reason to know of the mistake or the other party’s fault caused the mistake

Bearing the Risk of Mistake

Rest. § 154 – When a Party Bears the Risk of Mistake
· A party bears the risk of mistake when:

· (a) the risk is allocated to the party by agreement between the parties

· (b) the party has limited knowledge of the facts to which the mistake relates at the time the contract is made, but goes forward considering the limited knowledge sufficient

· (c) the court allocates the risk to the party on the grounds it would be unreasonable under the circumstances to do otherwise

**

· (b) is the main § 154 section

· The party must be consciously aware it lacks sufficient knowledge – i.e., the full facts - to make a fully informed decision but “rolls the dice” anyway. 

· The penalty is that you assumed the risk under the contract. 

**

· Mistakes as to value
· Always borne by the party

· Buyer always bears risk they are overpaying

· Seller always bears risk the of the good or service being underpriced

Application of § 154

· If the party bears the risk and they are disadvantaged – fall back is caveat emptor
· If the facts exist, the disadvantaged party may naturally raise fraud or misrepresentation

Examples of Mistake

Bilateral Mistake

Buyer agrees to purchase from Seller what they both believe to be a painting by Giorgio. Both are art dealers and had no doubt as to it sauthenticity. An expert later provides the painting if a fake. If the contract enforceable?

· The contract is voidable by the Buyer on the grounds of mistake. A basic assumption of the contract was that the painting was a “real” Giorgio, both parties legitimately thought it was. Buyer has not assumed the risk in this case as he was not consciously aware that he lacked sufficient knowledge. 

· If Buyer had been “pretty sure” but needed to get on a plane to Switzerland so he rushed the sale, then he could be said to have borne the risk of mistake. 

Does the party bear the risk?
Buyer agrees to purchase from Seller what they both believe to be a painting by Giorgio. Both are art dealers and had no doubts as to its authenticity. It is authentic; however, it is regarded as the worst of his collection and is only worth 1/8 the price paid. Is the contract enforceable?

·  Yes – the contract is enforceable. Mistake related to the price is always a risk the parties bear.

The Last Bookstore agrees to sell me what they think is just another copy of “The Consul’s File” by Paul Theroux for $1. I later discover the book is a signed author’s copy worth $125. If the Last Bookstore sees me trying to sell the book online and identifies me from the $1 transaction, can they void our contract and recover the book?
· No – a party to a transaction always bears a mistake as to value. Additionally, the signature on the front insert was easy to spot. As such, it would be reasonable for the court to allocate risk to the party as they had an easy chance of spotting it prior to sale and simply missed it. 
Unilateral Mistake

Seller takes what he thinks is just a pretty stone to a jeweler for appraisal. The jeweler tells him it is worthless. Buyer, who happens to overhear and has a keen eye, realizes it is worth $10,000. He tells Seller he likes it and says he will take it for $10. Is the contract enforceable?

· The contract is voidable by the Seller. The stone being worthless is a basic assumption on which the exchange is made, the Seller was mistake about its true value, the Seller cannot be said to have borne the risk as he truly thinks it is worthless per the jeweler’s opinion AND the Buyer has reason to know the Seller is mistaken. 
Impossibility

· Applies where, after formation of a contract, something happens that makes it impossible for the parties to perform

· (1) Death or physical incapacity of a person essential to performing a promise in the contract

· A party is not essential to a promise if their duties can be delegated.

· R262 – if a specific person is required, their death or incapacity makes performance impracticable

· (2) Destruction of the subject matter of the promise

· R263 – if a specific thing is required, its failure to come into existence, destruction, or deterioration makes performance impracticable

· (3) Performance of the promise become illegal after the contract is made

· Examples

· I contract with Dima for Dima to rent me his Toyota Corolla so I can drive to LMU Playa Vista to get my second COVID vaccine. Dima dies in his sleep the night before. Is our rental contract impossible?
· No – Dima’s duty to rent me the car is delegable – his mom. a neighbor, etc. can handle the rental. 
· What if instead Dima’s car is taken out by a garbage truck and is totaled?
· Yes – the subject matter of our promise has been destroyed. 
· What if Cal. passes a statute that makes it illegal to rent cars through car sharing apps.?
· Then performance becomes impossible. 
· It is necessary that the law come into existence after otherwise we have no valid contract to begin with. 
Impracticability

Key Citations

· Rest. 261 – Supervening Impracticability

· Rest. 266 – Existing Impracticability

· UCC 2-615 – Excuse by Failure of Presupposed Condition
**

Application Elements
· IF - after formation of a contract:

· (1) Performance is made impracticable
· (2) By an event:

· (*) not anticipated at the time of formation

· (**) the nonoccurrence of which was a basis assumption on which the contract was made

AND

· (3) The event was not the fault of the person asserting impracticability

AND

· (4) The person asserting impracticability has not assumed the risk of the event’s occurrence through:

· (*) the contract language; or 
· (**) indicated assumption of the risk through the surrounding circumstances
· THEN – the contractual duties are discharged. 

Meaning of Impracticable

· Impracticable – means much more difficult such that performance is now unreasonable or comes with excessive cost
· Does not mean impossible, Taylor v. Caldwell
· Does not mean that because of changed circumstance money will be lost or transaction is no longer profitable – changed circumstances must make performance unreasonably or with only excessive cost, R261, cmt d., Transatlantic Financing Corp.
· Use of impracticability as a sword, Transatlantic Financing Corp.
· A party who undertakes performance incurring substantial additional cost cannot use impracticability to sue for additional funds.

· By virtue of performance, they have demonstrated there is not impracticability – if there had been impracticability the party would not have moved forward without certain agreement from the other party for the additional payment.

Event – How it comes up

· Supervening, R261 – event arises after the contract was entered into not anticipated at the time of formation.
· e.g., Taylor v. Caldwell - where the music hall burns between formation and performance
· Existing, R266 – event existed at the time of formation, but the party asserting impracticability had no reason to know of its existing at the time the contract was formed.
· e.g., Taylor v. Caldwell – if the music hall had been infested with termites but the hall owner was unaware at the time the contract was entered into.

Meaning of Fault

· R261, cmt. d – a party is at fault for a situation giving rise to the impracticability of performance where:

· (1) Intentional – the party intentional causes the event.

· e.g., Taylor v. Caldwell – if music hall owner had struck the match
· (2) Negligence – the party’s negligence gives rise to the event.

· e.g., Taylor v. Caldwell – if fire marshal had cited hall owner prior to entering into the agreement, they hall owner had failed to make changes, then the hall burned down they would be at fault for negligence in failure to comply with regulation.
Assumption of Risk 

· A party can assume risk through:

· (1) The express language of the contract

· (2) The circumstances surrounding the transaction

· Foreseeable risks
· Arises where one party or parties are established industry operators

· Transatlantic Financing Corp. v. United States - Just because a risk is foreseeable does not mean that the parties have contractually allocated it – parties can contract under the assumption a foreseeable event will not happen

· All foreseeable circumstances would be too numerous to deal with

· It may be too difficult to find agreement on all circumstances, so parties won’t try

· Force majeure clauses are an appropriate tool to deal with foreseeable risks that are also likely to occur

· The Test – regardless of if it is foreseeable, what matters for impracticability is if the parties have allocated the risk

· As stated above, parties do not always allocate foreseeably risks for various reasons

Impracticability – UCC – 2-615, Additional Requirements

· UCC 2-615 - Related to contracts for sale of goods, impracticability applies to situation of non-delivery or partial delivery

·  (b) – if the opportunity exists to allocate goods between multiple buyers, seller must do this

· (c) – the seller is required to give the buyer notice of impracticability, and in the instance of only partial delivery a quantity estimate
Application, Impracticability
Concepts Crossover

· Impracticability is a defense to repudiation where elements exist.

· Performance becomes seemingly impracticable for A. After realizing this, A tells B. B claims this is anticipatory repudiation and brings suit against A for breach. 
· A can assert impracticability, where it exists, as a defense. 

· Eastern Air Lines, Inc. v. Gulf Oil Corp. – Eastern and Gulf are in a supply agreement for Gulf to supply Eastern jet fuel. Situation arises in the middle east that Gulf claims make its costs go up. Sends Eastern a letter stating they will have to pay more of Gulf will not delivery. 

· Eastern sues for breach claiming anticipatory repudiation. 

· Gulf attempts to defend by asserting impracticability. 
Cases
Taylor v. Caldwell
· P and D contract for D to rent P a music hall. Between contract and the date of rental, the hall is completely destroyed by fire.
· D, with unlimited funds and an army of workers, could rebuild the hall so performance is not “impossible.” 

· Given circumstances, however, it would be unreasonable and excessive to expect D to do this so performance is “impracticable.”
Transatlantic Financing Corp. v. United States 

· P and D contract for P to ship wheat from Texas to Iran. In shipping, an unstated contractual assumption is that the most direct route will be taken – in this case, through the Suez Canal. After ship leaves Texas, Egyptian government nationalizes the canal and sinks a ship to block it. To complete the voyage, Transatlantic instead sails around the Cape of Good Hope then brings this suit seeking additional payment for the “commercial impracticability” of the addition of 3,000 miles and $43k of cost to the journey.

· Rest. 261, cmt. d – impracticability does not result because a changed circumstance now means money will be lost or a transaction is no longer profitable. 

· War in the middle east should have been foreseeable for Transatlantic given they frequent the area – however, does not mean they’ve assumed the risk by silence in the contract.
Remedies
· Why does the law enforce promises?

· The law enforces promises for the protection and security of honest and fair-minded actors

· Theory of moral obligation – contracts should be enforced because there are moral grounds to uphold the promises made between two people

· Consent theory – contracts should be enforced because there was consensual undertaking revealed by the intent to make an enforceable agreement

· Economic efficiency – absent the ability for legal enforcement, we would have no underlying basis for reasonably acting together

· What do courts do in enforcing promises?

· Generally, the law is concerned with relief of aggrieved promisees as opposed to the punishment of promisors. 

· The goal is not to punish either party, but get the parties to uphold the promise they made

· Goldilocks situation – do not over or under compensate the party. Get it just right. 

Common Law Remedies

	Type of Remedy
	Defined

	Expectancy damages
	Difference between the net value of what was promised and the net value of what was received, if anything, from the breacher.

· Recoverable except to the extent they could be “reasonably mitigated”
· Key point – “net value”


	Consequential damages
	Other losses caused by the breach so long as “reasonably foreseeable” to breacher at the time of formation. 

· Also comes with a duty to mitigate. 



	Incidental Damages
	Non-breaching party can recover reasonable costs to mitigate. 
· e.g., cash spent on attempting to find another suitable deal



	Quasi-contractual recovery
	Where there is no enforceable contract, but one party receives a benefit from the other, the party bestowing the benefit may recover its “reasonable value.”


	Liquidated damages
	Liquidated damages clauses are enforceable if:
· (1) at the time of formation damages for breach were “difficult to estimate;” and

· (2) the amount specified in the clause was a “reasonably forecast” of the actual damages

**Punitive damages are not available for contract law – excessive damages to “punish breach” are not allowed**

	Specific Performance
	Equitable remedy by which a party to a contract is ordered to perform according to its terms. Must have the following five:

· (1) A valid contract

· (2) All conditions must have been satisfied or excused

· (3) *The legally remedy must  be inadequate*
· Specific performance is only available where money damages would be inadequate – i.e., the subject matter is unique

· (4) Enforcement must be feasible – otherwise a court will decline

· (5) No equitable defenses

· Laches – unexcused delay that prejudices the D

· Unclean hands – assent was induced through dishonestly or bad faith related to the contract (weird behavior unrelated to the contract does not affect the remedy)


Examples of Remedies

Expectancy damages

· Gold makes a contract with FedEx to deliver his lecture handout to the law school so it can be reproduced in time for his lectures. Gold tells FedEx that if the handout is not delivered the next day, he will be fired.  Federal Express promises next day delivery for ten dollars.  The handout arrives four days later; at about the time regular mail service would have delivered.  What is Gold's expectancy loss?
· ANSWER - The difference between next day service and regular mail – i.e., net between what was promised v. what he got. 

· Example of net value – there is a contract for sale of a house. Buyer agrees to pay $1m and house is valued at $1m. 

· NET VALUE – the two would offset and expectancy damages would be zero – i.e., you were promised an asset worth $1m and would have had to pay $1m for it.

Consequential damages

· Continuing with FedEx example – Gold loses his job. Can Gold recover lost income from FedEx?
· ANSWER – for hypo purposes, yes because he told FedEx what was at stake at the time of entering into the contract. 

· Theoretically, telling them this gives them a chance to:

· (1) Negotiate for a higher price to account for their liability

· (2) Decide they actually don’t want any part of the deal

Quasi-contractual recovery

Bart, a minor, promises McDs $5 for a Big Mac, large fries and a Coke. The man behind the counter hands Bart the food and asks for $5. Bart responds “Eat my shorts.” What can McDs recover?

· ANSWER – the reasonable value of what they provided to Bart. Note, the value of a McDs meal may or may not be $5. Reasonable minds can differ about reasonable value. 

Liquidated damages

Seller agrees to sell Buyer 100 shares of stock for $10 per share. The stock had a market value of $9 per share at the time of formation. The contract provides that if Buyer fails to pay, she will be liable to liquidated damages of $2,000. Buyer fails to pay. Is the clause enforceable?

· ANSWER – no. The damages are easy to estimate at the time of formation, its stock so there is a public exchange and these damages are not a reasonable forecast of what those would be. Damages are the difference between the value of the price to be paid less the value of the asset – i.e., $100. $2,000 is very excessive. 

Specific Performance

Seller promises to sell house to Buyer for $1m. The contract price is equal to the market value. Seller breaches. What remedies are available?

· Expectancy damages – “net value” of what party was promised v. what they received. Here, net value is 0 as buyer promised to pay $1m for a house worth $1m. 

· The legal remedy is inadequate. 

· Specific performance – (1) a valid contract exists; (2) all conditions have been satisfied or excused; (3) as stated above, the legal remedy is inadequate, additionally real estate is unique so money damages won’t fully compensate the injured party; (4) enforcement is feasible in terms of a deed transfer; and (5) there are not equitable defenses. 
What if the Seller and the house are not in the same jurisdiction as the court?

· Specific performance will be denied because enforcement is not feasible (this would get blocked by PJ; however, the point is that courts only enforce where feasible).

What if Seller is not in the court’s jurisdiction, but the house it?

·  Specific performance will be granted – the court has in rem jurisdiction meaning over the thing.

What if Seller breaches and decides to stay and remodel? Buyer initially acquiesces, but after Seller has invested in remodeling Buyer brings suit?

· Specific performance will be denied because there is an equitable defense – Laches.

What if Buyer induced Seller’s assent to sell based on telling all of Seller’s neighbors to shun Seller because of her race? 

· Specific performance will be denied because there is an equitable defense – unclean hands. Buyer’s behavior was related to the contract subject matter. 

What about if Buyer intentionally hits Seller with their car and Seller decides to repudiate in retaliation? Does Buyer get specific performance?

· Yes – unclean hands does not apply here as the bad behavior is outside the bounds of the contract.

Katie promises to work as a new reporter for a local TV station for one year and also promises not to work as a reporter for any other local TV station for one year thereafter. She breaches both promises. What remedies are available to the TV station?

· There are two promises. 
· Promise 1 – work as a news reporter. 

· A court will not grant specific performance – this is a “personal service” contract. Courts never order specific performance for personal services contracts. 
· Promise 2 – not work for another station.

· There also will not be specific performance for this promise as it is an unreasonable restraint on trade – all news stations is excessive. The court may have been more willing to enjoin her from working inside a certain mile radius.  

· Rest. § 186 – Promise in Restraint of Trade

· (1) A promise is unenforceable on grounds of public policy if it is an unreasonable restraint on trade. 

· Specifically – the time period trade is restrained and the geography covered. 
Remedy Material from Day 1 (not important for final)
· There are two broad categories of remedies

· Substitutionary remedies – money is substituted for performance
· Specific remedies – what was actually promised in the contract is enforced as the remedy. 
· The specifics of the agreement are provided as the remedy
· Why are remedies not focused on punishing the breaching party?

· In contracts, you have the freedom to take undertake obligations. 

· The protected interest here is the other party’s ability to rely on the obligations agreed to, the protected interest is not an inherent right infringed upon.

· In other areas of the law, you are not free to choose what duties you uphold.

· Why does government have an interest in enforcing contracts?

· Government has an interest in regulating commerce and maintaining a fair society.

· Without a method for the resolution of disputes people may engage in vigil-anti justice.

· Governments want to enforce the giving and making of commitments because it allows society to function.
Specific remedies
· §359 – Effect of Adequacy of Damages – specific performance is not ordered is damages are adequate to protect the expectation interest of the injured party. 
· For specific performance to be ordered, remedy needs to be unique or individual such that monetary compensation would not be fair. 
· Morris v. Sparrow – in the case of a cowboy who is promised a horse for his work on a ranch, court orders specific performance of providing him the horse.
· Cowboy had spent time training the horse, so it was priceless to him for his time investment in the specific animal. 
· Would it matter if he intended to sell the horse after receiving it?
· Yes. If this was the case then damages would have been adequate to protect his expectation interest. 
Substitutionary remedies

· The following main interests are protected.

· Expectation interest – as if the contract had been performed

· Reliance interest – as if the contract had never existed

· Restitution interest – restoration of any benefit that the P has conferred on the D, often connected with unjust enrichment

· Example of remedy calculation – Sullivan v. O’Connor (promised nose job done over the course of two surgeries gone wrong; doctor does a third surgery but cannot fix problem)

· Doctor’s fee - $300; hospital fee per operation - $100; P&S per operation - $3,000; increased value of appearance as enhanced as promised - $20,000; loss in value of appearance due to disfigurement - $10,000. 

· Expectancy interest – $33.1k total

· No doctor’s fee assuming he would not charge for third procedure

· $100 - 1/3 of hospital’s fee for final botched procedure 

· $3,000 - P&S for final botched procedure

· $20,000 - no better appearance from doctor’s contract performance deficiency (see §347(a))

· $10,000 - Loss of value in appearance from doctor’s breach (see §347(b))

· Reliance interest - $19.6k total

· $300 – doctor’s fee

· $300 – hospital fee

· $9,000 – P&S for all operations

· $10,000 – botched appearance

· Restitution interest - $300 total

· $300 – doctor’s fee (restore all benefit that had been conferred on the breacher)

UCC Remedies

· UCC uses the word “warranty” in place of promise
Buyer’s Remedies for Breach of Warranty

	Status quo remedies

	**Designed to get the goods back into the Seller’s control after the seller ships but breaches**
Rejection

· In a contract for a single delivery of goods, buyer can “reject” any nonconforming shipment before accepting the goods, no matter how trivial the nonconformity.

· UCC § 2-601(a)

· e.g., contract for 5,0000 grade A turkeys - 4,999 grade A turkeys with one grade B, Buyer can reject prior to accepting

Revocation of Acceptance

· Buyer can “revoke” acceptance for substantial defects or nonconformity after acceptance IF:
· (*) The problem was difficult to discovery at the time the goods were accepted; or

· (**) Seller said the defect would be cured and it has not been.

**

· Acceptance
· Buyer fails to reject within a reasonable time;

· Indicates goods are acceptable; or

· Does anything inconsistent with seller’s ownership (e.g., alters the goods)



	Procedure for use

· Seasonable notice - buyer must give seller reasonable notice of:
· (i) the defect
· (ii) its intention to use either of the remedies
· Instructions – buyer must then await instructions on what to do with the goods
· If reasonable – buyer must follow them
· If unreasonable / no instruction – buyer can do anything reasonable with the goods



	Other Remedies – Damages

	Diminished Value

· If goods are delivered and buyer decides to keep them, buyer can sue for any breach of warranty where: 
· Damages = [What was promised] – [What was received]
Cover

· Where the seller fails to deliver or the buyer rejects or revokes acceptance, the buyer can “cover” – purchase substitute goods within a reasonable time after learning of the breach

· This can result in a situation where the cover price or market price is less than the contract price so buyer is entitled to nothing (however, see incidental and consequential damages)

· If buyer covers:

· Damages = [Cover price] – [Contract price]

· If buyer does not cover:

· Damages = [Market price at time buyer learned of breach] – [Contract price]

Consequential and Incidental Damages

· Same premise as for CL remedies

· Remember – consequential damages are only those things foreseeable at the time the contract was made

Specific Performance

· Available if the goods are “unique”

· Unique – more than just one of a kind; can mean goods that are in short supply as well

· Specific performance may also be available for insolvent sellers as money damages are essentially no remedy at all for buyer in this case

· NOTE! Other specific performance elements from above apply. 




Seller’s Remedies for Buyer’s Breach

	Status quo remedies

	**Designed to restore goods to the seller or permit the seller to keep the goods **
Right to withhold goods

· If buyer breaches while goods are still in seller’s possession, seller may withhold delivery

· Seller can then take whatever action is reasonable – i.e., resell the goods, scrap the goods, etc.

Right to stop in transit and recover shipped goods

· Insolvent buyer – seller can stop and recover any shipments

· Solvent buyer – seller can stop in transit and recover only large shipments like carloads


	Other Remedies

	Substitute sale
· Where seller still has the goods, it can seek a substitute sale

· Damages = [Substitute sale price] – [contract price]

· Seller must give buyer notice of resale EXCEPT
· If the goods are perishable

· If the goods will decline in value quickly

Damages Recovery from Buyer

**An alternative to substitute sale**

· Damages = [Market price at time and place delivery was supposed to be] – [contract price]

· Specific performance equivalent - If goods are not resaleable – i.e., custom – seller can sue for the contract price

Incidental damages

· Same rule as common law


Uniform Commercial Code

Overview

· UCC applies to contracts for the sale of goods

· Goods – tangible items that are moveable (UCC § 2-105(1))

· “All things (including specially manufactured goods) which are moveable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities, and things in action.”

· Examples:

· Rental car – no, not a sale

· Real estate – no, not moveable

· PG agrees to buy a car from a student – yes
· Note the parties here are not merchants – i.e., people who deal in goods of the kind. Special rules apply to merchants. 

· UCC employs special rules where merchants are involved

· Merchant – §2-104 – a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction; OR
· Implied Merchant Status – where knowledge is attributed by employing someone who by his occupation holds himself out as having such knowledge or skill.
· UCC and Restatement are frequently the same – there are important differences

Mixed Goods and Services Contracts

· Does the UCC apply to mixed goods and services contract?

· Look to see which piece of the contract is most valuable.

· Services = most valuable – apply CL

· Goods = most valuable – apply UCC

· Examples 

· PG agrees to buy a car from a student after they fix it. UCC or CL?

· Depends on if the car or services are more valuable?

· Software Dev. Co. is a software design company that sells its products on hard disc. Office Supply, Inc. contacts Software Dev, Co. and asks them to design and produce 10,000 copies of an accounting program for Food Trucks that it can sell in its stores. The design services are $100 an hour and Software Dev. estimates it will take 1,000 hours. The price per disc is 10 cents. UCC or CL?

· CL – services are more valuable. 

· Services = $100,000 = 1,000 * $100

· Goods = $1,000 = 10,000 * $0.10

· In an alternate reality, Office Supply says they want 2,000,000 copies. UCC or CL?

· UCC – goods are more valuable than services.

· Services = $100,000 = 1,000 * $100

· Goods = $200,000 = 2,000,000 * $0.10
Output, Requirements, and Exclusive Dealings

· Three types: Output Contracts, Requirement (Supply) Contracts, Exclusive Dealings
· Output Contracts – Seller agrees to sell all its output to a given buyer, and buyer agrees to buy all the output.

· Requirement (Supply) Contracts – Buyer agrees to buy all its materials from a given seller, and seller agrees to supply buyer with all it needs.

· Exclusive Dealings – parties agree that in conducting business, they will only transact with one another

· Businesses enter these arrangements because they appreciate certainty and want to avoid looking for a new supplier / customer

· These contracts often apply in the case of commodity goods or situations where a good is interchangeable (i.e., could come from multiple sellers).

· Under these contracts:

· The party that promises to supply all output does so indicating that they will produce some quantity

· The party that promises to buy all material does so indicating that they will make some purchase

· The parties that promise to exclusively deal agree to actually undertake efforts to uphold their side of the deal (e.g., the retailer agrees to try and sell stuff).

· If the party fails to do this, the other side can sue for breach

· UCC § 2-306 governs these transactions

· Where a contract for goods is for quantities of outputs (i.e., product from seller), requirements (i.e., purchasing requirement from buyer) or exclusive dealings, the actual amount should occur in good faith, except:

· No quantity unreasonable compared to a stated estimate; OR

· If no stated estimate a normal or otherwise comparable quantity to that previously demanded.
· For exclusive dealings, there is a good faith obligation imposed to use best efforts

· For seller (i.e., manufacturer or intermediate distributor) to supply the goods

· For buyer (i.e., retailer or distributor) to market those goods for further sale

· Structural Polymer Group, Ltd. v. Zoltek Corp.
· Wood v. Lucy (“Lady Duff Gordon) – may have been a licensing case, but the exclusive dealings provision applies.
Consideration – Uniform Commercial Code

Related to Modifications
· § 2-209 – An agreement modifying a contract needs no consideration to be binding. 
Offer and Acceptance – Uniform Commercial Code

· § 2-204 - Under the UCC, a contract for the sale of goods can be made in any manner to show agreement

· This includes conduct by both parties which recognizes the existence of the contract

Offer – UCC

Option Contract – UCC

· § 2-205 – If a merchant makes a buy or sell offer in a signed writing and gives assurance it will be held open, it is not revocable for lack of consideration during the time state or if no time is stated for a reasonable time BUT

· Period cannot be longer than 3-months

· If the terms of assurance came on a form from the offeree, it must be separately signed by the offeror
Acceptance – UCC

· § 2-206(1)(a) – an offer invites acceptance by any manner and medium reasonable in the circumstances

· § 2-206(1)(b) – an order or offer to buy goods for prompt or current shipment is accepted when conforming goods or non-conforming goods are promptly or currently shipped

· For non-conforming goods, if the seller seasonably notifies the buyer that the shipment is offered as an accommodation this does not constitute and acceptance

· Corinthian Pharma v. Lederle – Lederle, a pharma manu., had internally notified its staff it was going to raise the price of its DPT vaccine. Corinthian, a third-party who should not have known about the increase, purchased 1,000 vials the day before the price increase. 

· Lederle sent Corinthian 50 vials at the old price with a letter noting the 50 vials were an accommodation (non-conforming good due to price change) and that the remaining 950 would be shipped in 10 day time if Lederle did not otherwise receive notice the order was off from Corinthian. 
Battle of the Forms

2-207(1) – Acceptance – UCC

· No mirror image rule – §2-207(1) - Either of the following operates as an acceptance even though it states terms additional to or different from those offered or agreed upon:

· Definite and seasonable expression of acceptance; OR
· A written confirmation sent within a reasonable time

· EXCEPTIONS
· A clear expression that there is no acceptance (e.g., I am not interested in your offer, but here is mine . . .)

· Acceptance is expressly made conditional on assent to the additional or different terms (e.g., I accept on condition that you will agree to . . .)

2-207(1) – Counteroffers

· Because the provision of additional or different terms can still be an acceptance, what does it take for there to be a counteroffer under UCC 2-207(1)?

· A counteroffer only arises where the party offering the additional or different terms makes acceptance expressly conditional on assent to those terms.
2-207(2) – Contract Terms
· Between Non-merchants
· The “additional terms” are construed as proposals for addition
· Between Merchants

· The “additional terms” become part of the contracts, UNLESS
· (a) the offer expressly limits acceptance to the terms of the offer
· (b) they materially alter it
· (c) notification of objection to the terms has already been given or is given within a reasonable time after notice of the terms is received
Who holds the power?

· Non-merchants – offeror, they can choose to accept the proposal
· Merchants – offeree, the terms are added “unless” 
What is a “material alteration?”

· One that significantly changes the terms of the agreement in a way the parties would not otherwise expect. 

· TEST - 2-207, cmt. 4
· Does the additional term create “surprise or hardship” but really “surprise and hardship?”
· Surprise – a two part subjective / objective test, both must be satisfied. 
· Subjective – what did the party know when it entered into the agreement?
· Objective – what should a reasonable party in the same position have known?
· Hardship – a term that creates or allocates an open-ended or prolonged liability to a party that they cannot reasonably bear.
· NOT a reduction in profit margin alone.
· To be a material alternation, there must be surprise and the surprise must create a hardship.

· Cmt. 4 states “surprise or hardship,” courts actually treat this as “surprise and hardship.”

· Material Per Se – 2-207, cmt. 4 also explicitly lists additional terms that create a material alteration:  

· (i) a clause negative standard warranties such as the warranty of merchantability or fitness where the warranty would normally attach

· (ii) a clause requiring a delivery guarantee of 90 to 100% where trade usage would obligate a party to much more leeway
· (iii) a clause reserving the seller’s power to cancel the contract when buyer fails to meet an invoice when due

· (iv) a clause requiring any complaints to be made in a time materially shorter than what is customary or reasonable.

· Proving material alteration – which party has the burden of demonstrating a material alteration?

· The party objecting to the addition of the term

· In a contract between merchants, the initial offeror will always be the party with the burden – 2-207(2) indicates that where the offeree has added a term, it is incorporated in the agreement, UNLESS . . .

· Is this fair?

· Yes – offeror could have eliminated its risk under the 2-207(2) exceptions. 

· Sub. (a) Offeror could have stated acceptance was limited to the terms of the offer

· Sub (c) Offeror could have objected to the additional terms within a reasonable time after receiving notice of them.

What if the terms are “different” not “additional?”

· Three options

· Knockout Doctrine (majority) – the terms cancel each other out and gap-filler provisions are used
· Substantial Minority – offeree’s discrepant terms drop out and offeror’s terms control
· Cal. View (minor minority) – treat “different” terms as if they were “additional” and let the different term be included UNLESS . . . 2-207(2)(b) analysis. 

· UCC Drafting

· 2-207(2) only talks about “additional” terms. Cmt. 3 to 2-207 which explains 2-207(2) mentions “additional or different” terms. 

Contract before Terms 

· Contract before terms only applies where the additional / different terms are unilaterally provided 

Three situations that put parties in this position:

· 1. Terms found on box tops

· 2. Terms found on encoded discs

· 3. Terms enclosed in the box containing purchased goods

Common fact patterns that give rise to this issue:

· 1. Phone conversation / email where basic terms are hammered out with full agreement to follow

· 2. Buyer / seller sends a purchaser order / sales acknowledgement (i) describing the basic terms as discussed that (ii) includes 14 pages of boilerplate. 

· See UCC 2-207, Cmt. 1

How is this possible?

· UCC 2-207(1) allows for a written confirmation which is sent within a reasonable time to operate as acceptance even though it states terms additional or different from those offered or agreed on

· Acceptance is not limited to a single instance – there can be an offer, an acceptance, then additional / different terms sent later (i.e., through a box top, software agreement click through, etc.) which continue to operate as acceptance. 

How should the terms sent later be considered?

· Use UCC 2-207(2) - These are not contract modifications, but additional or different terms – start at the top of this section.
· If the terms could be considered “different” as opposed to “additional” be sure to consider the options related to different

Case example

· Step-Saver Data Systems, Inc. v. Wyse Technology
Contract Modification – not Contract before Terms
· Contract before terms only applies where the additional / different terms are unilaterally provided 

Where the parties bilaterally agree = contract modification 
· Consideration issues - One party has offered new terms and the other party has accepted but given nothing in return.
· No issues - UCC 2-209(1) – “an agreement modifying a contract needs no consideration to be binding”
Common fact pattern that gives rise to this issue:

· Offer and acceptance take place, then once Buyer is away from Seller they are confronting with additional terms they must expressly assent to in order to move forward with their purchase

· 2-207(1) – “. . . UNLESS acceptance is expressly made conditional on assent to the additional or different terms.”
· If the additional / different terms are instead just displayed with no additional action required, then analyze using UCC 2-207(2)

· Example – Customer purchases Turbo Tax disc from Staples. Offer was Turbo Tax putting the disc on the shelf at Staples. Acceptance was the Customer taking it to the counter for purchase. Once at home, the Customer must agree to the licensing agreement to use the product – i.e., Turbo Tax has made acceptance of its additional or different terms in the license expressly conditional on the buyer’s assent.

· Alternatively – if Turbo Tax had simply displayed the terms for the Customer’s review with no additional action required on the part of the Customer, the analysis would proceed with 2-207(2). 

Acceptance tie in – what is required for acceptance by the UCC?

· 2-204(1) – A contract for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
· Example – in the Turbo Tax case, if Customer is required to scroll to the end of the terms, is this sufficient?

· Reasonable minds may differ 

· Arguably yes, conduct of the Customer indicates acceptance.

· Arguably no, (see Step Saver v. Wyse) conduct of the Customer alone is insufficient. There needs to be a barrier to moving forward such that the Customer’s assent is indicated to the Seller. 

Case example

· ProCD, Inc. v. Zeindenberg

2-207(3) – No Acceptance but Performance, Contract Terms 

**Only applicable where there is no acceptance under 2-207(1)**
· Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although writings the parties have exchanged do not agree. 
· What terms does their contract have?
· Terms on which their writings agree
· Any supplementary terms incorporated under any other provisions of the UCC 
· Example – Buyer sends an offer to buy goods to Seller. Seller responds with its own form that agrees to all terms and adds an arbitration clause. The final line says “acceptance is expressly conditioned on offeror’s assent to the terms herein.” Buyer fails to respond. Seller then ships the goods and Buyer says nothing. Is there a contract and is the arbitration clause included?
· There is a contract – the conduct of the parties was sufficient to establish a contract for sale despite Buyer never expressly responding to Seller’s form. 
· Contract terms – all terms that were consistent between the two forms are included. The arbitration clause is not included because it was not a consistent term. 
Case example
· C. Itoh & Co. v. Jordan Int’l 
UCC 2-207 – Analysis Steps

1. Is there acceptance under 2-207(1) – is there:

· a definite and seasonal expression of acceptance?

· a written confirmation sent within a reasonable time?

· NOTE! The acceptance that includes additional or different terms, cannot be expressly made conditional on assent to those terms for there to be a contract.
2. When the terms are “additional” decide if they are included under 2-207(2).

3. If there is no contract under 2-207(1) but the parties perform, use 2-207(3) 

**

· Where the response to the initial offer adds new or different terms AND makes acceptance expressly conditional on assent to them, once the party responds re-start the process with 2-207(1) to see if the response creates a contract. 

· Example – Buyer makes an offer. Seller responds “sick! I accept, but only on condition you agree to my arbitration clause.” The Buyer’s response to seller should be analyzed under 2-207(1) to see if it operates as acceptance. 

**

Mental Picture

· For analysis of terms consider the following table, mark whether the term is additional, different or excluded. 

· Example – Offeror and Offeree are both merchants. Offeror submits a purchase order to Offeree containing terms A, B and C. Offeree sends back a sales acknowledgement that excludes C and adds D. 

	Terms
	Offeror
	Offeree

	A
	X
	X (agreed)

	B
	X
	X (agreed)

	C
	X
	not term C

	D
	
	X (added)


· Result – per (1), the Offeree’s response is an acceptance. If Offeror does not like “not C and add D” they need to give notice to Offeree in a reasonable time, 2-207(2)(c) as they failed to make acceptance expressly limited to the offer’s terms, 2-207(2)(a). 
· Alternatively, they could wait to see if “not C and add D” ever become an issue and fight them as material alterations, 2-207(2)(b). 

UCC 2-207 – Case Examples

Dorton (The Carpet Mart, “TCM”) v. Collins & Aikman Corp (“C&A”) – overview of 2-207
TCM (a company in Tenn.) would call C&A (a Del. incorporated company with HQ in N.Y. and factory in Ga.) to order carpet fibers. C&A would process an order based on their phone call and send a “sales acknowledgement” to TCM. The sales acknowledgement stated the order would become a contract when: 
· (i) signed and delivered by Buyer (TCM in this case) to Seller (C&A) and accepted in writing by Seller; 
· (ii) when Buyer had received and retained their order for 10 days without objection; 
· (iii) when Buyer had accepted delivery of part of its order or otherwise indicated it accepted the terms of the sales acknowledgement. 
The sales acknowledgement also said the contract was subject to all terms included in the sales acknowledgement. The sales acknowledgement included a clause stating any disputes were to be resolved by arbitration in N.Y.

· (1) Is there a contract under 2-207(1)?

· Maybe . . . the first option for making the sales acknowledgement a contract might indicate that C&A wanted TCM’s express assent to the terms of the sales acknowledgement.

· C&A has definitely sent an expression of acceptance with the sales acknowledgement – the remaining question is if they conditioned their acceptance on TCM’s express assent to the terms. 

· (2) Assume there was acceptance under 2-207(1), is the arbitration clause included?

· The parties in this case are both merchants so the arbitration clause is added UNLESS 

· The arbitration clause is seen as a material alternation to the agreement, 2-207(2)(b). 

· What about 2-207(2)(a), (c)?

· (a) TCM’s offer (i.e., the phone call) did not limit acceptance to its stated terms.

· (c) TCM did not object to the arbitration clause from the outset or within a reasonable time after receiving the sales acknowledgement. 
C. Itoh & Co. v. Jordan Int’l – Example of 2-207(3)
Itoh sends Jordan a purchase order. Jordan sends back a sales acknowledgement that includes additional terms including an arbitration clause and says “acceptance is expressly conditional on Buyer’s assent to the additional terms contained in this sales acknowledgement.” Itoh never says or sends anything back – Jordan ships the promised products. The products end up being defective. 

· Itoh sues Jordan. Jordan moves to compel its arbitration clause.

· ISSUE - is the arbitration clause included in Itoh and Jordan’s contract?

· ANALYSIS

· 2-207(1) - Jordan did send an expression of its intent to accept; however, its acceptance was expressly conditional on Itoh’s further assent to the additional terms. As such, there has not been offer and acceptance. 

· Since Itoh never responded, but Jordan shipped the products, use 2-207(3).

· Jordan’s shipping of the products was sufficient to recognize a contract for sale.

· In these cases – the terms on which the writings agree govern + the UCC gap fillers. 

· The writings do not agree on arbitration and it is not a gap filler. As such, the arbitration clause is not part of their contract. 

Step-Saver Data Systems, Inc. v. Wyse Technology – Demonstration of acceptance under 2-207(1) and 2-207(2) between merchants. 
· Step-Saver (“SS”) would call TSL, a Wyse Technology company, and order 20 copies at a time of a TSL software product.
· After the call, SS would send a purchase order to TSL with stated terms.

· TSL would ship the software product on hard disc (this was in the early 90’s) and also send an invoice with terms that matched those in the SS purchase order.

· TSL’s shipment would include additional terms in the box including:

· A disclaimer of warranties

· A statement that opening the packaging and using the software operates as acceptance of the terms with the option to return the product for a full refund within 15 days should they not agree. 

· SS and TSL had a prolonged relationship. At one point, TSL attempted to get SS to expressly assent to the warranty terms and SS declined. 

· PROCEDURE 

· SS brings a claim against TSL related to defects in the software attempting to make a warranty claim. 

· TSL responds that it has disclaimed the warranties per the additional terms in the box and that (1) SS had accepted these terms by opening the packaging and using the software; or, in the alternative, (2) they were additional terms that should be added per 2-207(2). 
· ISSUE 1
· Did SS accept TSL’s terms on the box top licensing agreement such that there was a contract modification?
· The original contract was formed over the phone. 

· TSL argued the additional box top terms were conditional on SS’s assent – i.e., unwrapping and using the products as opposed to sending it back in 15 days. 

· Court rejected this argument because it puts all action in SS’s court. For this to be effective, the court wanted TSL to have to take a step to proceed after receiving SS’s assent. 
· ISSUE 2
· Since the terms are additional to the original agreement, should they be considered as part of the contract?
· Use 2-207(2). Since both parties are merchants, the box top terms would be automatically incorporated UNLESS - 
· (a) SS’s offer was expressly limited to other terms – it was not.

· (c) SS notified TSL of objection to them previously – they potentially did this considering they refused to expressly assent in an earlier exchange.
· (b) The additional terms materially alter the agreement – they do, the disclaimer or changing of a warranty without express assent is material per se under cmt. 4. 

**If the terms in the box top could have been construed as different, analyze the (1) Knock Out Doctrine, (2) Substantial Minority, and (3) Cal. View as a branch analysis**

ProCD, Inc. v. Zeindenburg – Contract modification, 2-207 does not apply.

ProCD sells a database in the form of software that comes on a disc. There is a commercial version and a personal use version. The packaging for the software notes there are addition restrictions which the user must agree to prior to using the software – the way ProCD has it set up, the user has to do this each time it wants to use the software. Zeindenburg bought the personal use version of the software, agreed to its terms, and began selling its information for less than what ProCD was charging for the commercial version. The personal use version had terms on the click through license stating the user could not do this. 
· PROCEDURE – ProCD sued Zeindenburg seeking an injunction and damages.

· ISSUE – is Zeindenburg bound by the terms of the license agreement considering there was offer and acceptance at the store and he agreed to purchase prior to understanding the license agreement?

· HELD – Yes. These terms are a contract modification which Zeindenburg assented to by clicking “I agree” – i.e., 2-204, Zeindenburg’s conduct indicated his acceptance. 

· Consideration of the additional / different terms under 2-207 does not apply here as ProCD made its acceptance of the additional / different terms in the license agreement conditional on Zeindenburg’s express assent to them. 

· In the alternative, Zeindenburg had a chance to return the software for full refund. 
