INTRO
· § 1. Contract Defined

· A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

· Promise: 
· § 2. Promise; Promisor; Promisee; Beneficiary

· (1) A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.
· § 4 How a Promise May Be Made

· A promise may be stated in words either oral or written or may be inferred wholly or partly from conduct.
· Hawkins v. McGee: D guaranteed to make P's hand 100% better, surgery was unsuccessful. P was justified in understanding promise was made because "guarantee" is language of commitment. However, P's pain and suffering as a result of surgery cannot be considered when awarding damages because they were part of the contract and were to be suffered with or without breach.
· It is a promise depending on what the promisee would be justified in understanding from it

· Remedying Breach of a Contract: 
· Two fundamental Assumptions: 
· The law is concerned with the relief of aggrieved promises, and NOT with the punishment of promisors. (this will discentivize people from making contracts) 
· § 355 Punitive Damages: Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.
· Purpose of remedy is to place promisee in as good of a position as they would have been if the contract had been performed. (Benefit of bargain to protect expectation interests) 
· Efficient breach hypothesis: Breach is not necessarily a bad thing, if it has more value for society and the promisee is compensated.  
· Measuring Damages: compensation for a breach of contract. 

· Calculating damages depends on what the P asks for and what the evidence requires. 
· §347: Measuring Damages in General

· The loss in the value to him of the other party’s performance caused by its failure or deficiency, PLUS

· Any other loss, including incidental and consequential loss caused by the breach, LESS

· Any cost or other loss that he has avoided by not having to perform,
· § 344 Purposes of Remedies: serve to protect one or more of the following interests of the promisee
· 1) Expectation: interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed
· To measure, difference between projected value as promised, and the actual value after the fact.

· 2) Reliance: interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made, (“undo" effects of promise caused by reliance.) 
· 3) Restitution: which is his interest in having restored to him any benefit that he has conferred on the other party. (law seeks to prevent unjust enrichment)
· 4) Disgorgement: situations where promisor has realized some gain from breaching. Puts promisor in position if breach hadn't occurred. 

· Sullivan v. O'Connor: P entered into contract with D for plastic surgery to correct nose, appearance worsened after 2 surgeries. D attempted to fix it with third surgery, failed. 
· Court ruled pain and suffering should be included as contract damages if P had more pain than if D had performed surgery as promised. P got damages for her reliance interest. 
· United State Naval Institute v. Charter Communications, Inc.: P asked D to publish the paperback not before Oct., but D published it before, breaching their contract. P asked the court to force D to give up his profits as a consequence of the breach (disgorgement). However, to put P back in the same position he would be in without the breach, the court would need to figure out how many copies of hardback would've sold, which is impossible.

· The plaintiff cannot recover damages for defendant’s profits when there is a breach of contract, because this might be potentially punitive. The remedies in contract law focus on plaintiff's loss, not defendants gain. 

· Contracts not enforced by punishments because contract obligations are voluntary and imposed on ourselves. (Objective theory of contracts) 
· Specific Relief: when compensatory damages are not adequate, court orders a specific performance, which is a performance of what was promised.
· § 359 Effect of Adequacy of Damages

·  (1) Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.

· Morris v. Sparrow: P and D had an agreement that if P worked on D's farm, D would pay him and would give him a horse if his work was satisfactory. While working on the farm, P formed a special connection with the horse and trained him. However, D did not give P the horse. 
·  P had a special attachment to the horse, which cannot be valued with money. Money does not compensate for what P has lost so the court ordered D to give P the horse. 
· UCC: contracts for the sale of goods
· § 2-105: Goods are tangible items that are MOVABLE. 
· For contracts of both goods and services, the appropriate rule is determined by which part of the contract is of greater value.  
· Applies whether or not parties are merchants
FORMATION OF A CONTRACT
· Formation of contract requires: 
· (1) Consideration: Bargained agreement to exchange promises
· (2) Manifestation of mutual assent (agreement) 
· § 17. Requirement of a Bargain
· …the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.
· § 3 Agreement Defined; Bargain Defined

· An agreement is a manifestation of mutual assent on the part of two or more persons. A bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances.
· A contract is NOT just an agreement. 
· § 71. Requirement of Exchange; Types of Exchange

· (1) To constitute consideration, a performance or a return promise must be bargained for.

· (2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

· (3) The performance may consist of

· (a) an act other than a promise, or

· (b) a forbearance, or

· (c) the creation, modification, or destruction of a legal relation.

· (4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
· (1) Consideration:
· Consideration is the basic requirement to make a contract enforceable. If the requirement of consideration is met, there is no requirement of a benefit or detriment. To constitute consideration, a performance or a return promise must be bargained for (§71). (Reciprocal Motivation) 
· § 79. Adequacy of Consideration; Mutuality of Obligation

· If the requirement of consideration is met, there is no additional requirement of

· (a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
· Hamer v. Sidway: Uncle promised P money if he gives up immoral activities until he was 21 and P honored this. Uncle held money in bank but died before paying. D claims that consideration requires a benefit to the party. COURT DISAGREES.
· P gave performance by refraining from something he had the right to do (forbearance). 
· Required that what nephew gave was bargained for, meaning it was sought in exchange for promise. Court holds that a forbearance of a legal right is consideration regardless if it actually benefits the promisor 
· (b) equivalence in the values exchanged; or
· PEPPERCORN THEORY: you can have consideration even if what you are giving up doesn't have significant value. Value is not important, as long as there is a bargain 

· This is because contracts are voluntarily. (freedom of contracts) 
· (c) "mutuality of obligation."
· Invalid Claims: 
· Dyer v. National By-Products, Inc: P worked for D and lost leg in job-related accident. Allegedly, D promised lifetime employment if he agreed not to make a personal injury claim. P's sole remedy was workers comp. P was laid off.
· Is a forbearance to litigate an invalid claim, made in GOOD FAITH, sufficient consideration to uphold a contract of settlement? YES. 
· If the requirement of consideration is met, no requirement of equivalence of the values exchanged (peppercorn). 
· § 74. Settlement of Claims

· (1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is NOT consideration unless:
· (a) the claim or defense is in fact doubtful because of uncertainty as to the facts or the law (Objective standard), or

· (b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid. (Subjective standard) 
· The party’s belief in the validity of the claim must be in good faith and the good faith must be objectively reasonable/fairly determined. 
· Requirement of Exchange for Action in the Past: What happens when the promise was made for something already received? 
· Feinburg v. Pfeiffer: P sued former employer for breach of promise to pay monthly retirement benefit, that was promised in a resolution. P did not request this promise and P intended to continue working. Promise did not require the extra time. She could have worked longer but relied on promise in making her decision to retire. Retirement money paid for 7 years then stopped. The court decides that 40 years of services were not consideration for the company's promise because she was not required to work as a condition. 
· The promise made by the company was A GRATITOUS PROMISE: Not sought for promisor in exchange for promise and is not given by promisee in exchange for that promise. (Lack of reciprocal motive). The promise was made after she had worked 40 years, so her working those 40 years was not given in exchange for the promise. 
· Can't overcome requirement of consideration by faking or creating a pretense of bargain. "in consideration for many years…" 

· Moral obligation: Gift vs. Unjust Enrichment? 
· A gift is not an enforceable promise. Morality is not a basis for enforcing a promise. 
· Mills v. Wyman: D's son was ill and cared for by P, until he died. D promised to pay P for expenses, but later decided not to pay. P brought suit to enforce promise.
· A moral obligation without consideration, can NOT make a contract enforceable. 
· D agreed to pay after P had already performed. There was no exchange of promise. 
· Morality isn’t a basis for enforcing a promise because there is no universal agreement on what is moral, and contracts are made to create certainty. 
· §82: Debt
· If you promise now without new consideration to repay debt, it is enforceable. (because there was a bargain initially) 
· However, a promise made without consideration will still be enforced to prevent unjust enrichment. 
· § 86. Promise for Benefit Received
· (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

· (2) A promise is NOT BINDING under Subsection (1) IF
· (a) the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

· (b) to the extent that its value is disproportionate to the benefit.
· Webb c. McGowin: P was employee at a lumber mill, throwing large pieces of wood to the ground. He was throwing a large block of wood and saw D on the ground below. P fell with the wood to direct it away from D, he was seriously injured. D promised to pay but when he died, his estate stopped payment. 

· The performance of Webb (lifesaving action) precedes promise and not made to get performance. However, the court still believes the promise is enforceable under § 86. 
· Saving life = caused permanent damages = unjust enrichment if not paid for. 
· The relationship is employer-employee. Employees don’t usually give gifts to employers. 

· If it is a gift, it is not unjust to keep. Here, P suffered lifelong injuries, so it is unjust if not paid for. 
· Requirement of a bargain for consideration
· A gratuitous promise is not consideration. 
· Kirksey v. Kirksey: P sued D for breach to provide P with a home to raise family. 
· Most times, the court will hold that a family relationship deems a promise gratuitous.

· CONTRAST with Hamer v. Sidway: both family cases.

· But in Hamer, uncle promised money IF nephew did what he wanted him to do… (Language indicative of bargain). 

· § 81. Consideration as Motive or Inducing Cause

· (1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.

· IF part of motive was consideration, even if there is another motive, promise is still enforceable. 

· (2) The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.
· Just because promise is not the only motive, it doesn't prevent performance/return promise from being consideration.
· If I was moving to the bay area, but then Berkeley gave me an offer with scholarship, and I move there, still consideration. 
· Promises as Consideration
· § 71(1): To constitute consideration, a performance or a return promise must be bargained for.
· Illusory promise cannot be consideration

· § 77. Illusory and Alternative Promises

· A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless

· (a) each of the alternative performances would have been consideration if it alone had been bargained for; or

· (b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration
· Strong v. Sheffield: Wife signed a note to promise to pay the debt if her husband doesn't pay. Uncle waits 2 years before suing to collect on note. Consideration?
· Wife was not bargaining for a performance, but for a promise. The uncle promised he would not demand payment until he decided to do so.  

· This was NOT a return promise, because there is no language of commitment, and the uncle had complete discretion. This was an illusory promise. 
· § 224. Condition Defined

· A condition is an event, not certain to occur, which must occur, unless its nonoccurrence is excused, before performance under a contract becomes due.

· § 228. Satisfaction of the Obligor as a Condition: NOT AN ILLUSORY PROMISE 
· If the subject of the promise is a matter of judgement, free to decide if you’re satisfied but discretion is limited to good faith

· When it is a condition of an obligor's duty that he be satisfied with respect to the obligee's performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied. 
· If it doesn’t have to do with taste (pretty house), then it must be put to a reasonable person standard.

· Mattei v. Hopper: promise to buy land WITH condition of leases that are satisfactory. 
· A promise that is subject to a condition is not an illusory promise (Most contracts have conditions). A promise is illusory if the performance is at discretion of the promisor. 
· Conditions of satisfaction: (§ 203a and § 205)
· Reasonableness (preferred) 
· § 203. Standards of Preference in Interpretation

· In the interpretation of a promise or agreement or a term thereof, the following standards of preference are generally applicable:

· (a) an interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect

· Act with good faith (honest) 

· § 205. Duty of Good Faith and Fair Dealing

· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
· Contracts for the Sale of Goods:

· Structural Polymer v. Zoltek: D agreed to supply all of P’s needs at market price for 10 years. It didn’t fill 2 years of orders, and P sued for breach. D claims contract was not enforceable because it lacked mutuality of obligation (both parties bound at the same time). 

· Requirement contract: instead of specifying a specific quantity of goods, D agreed to sell P all it needed, and P agreed to buy what it required from D. (contrast to output contract, where a seller sells all its output to a given buyer). 

· If consideration is met, no need for mutuality of obligation (§79). D probably meant that P’s promise to buy requirements was illusory. P’s promise was not illusory because it must buy requirements from D and if D price matches and the amount passes a good faith test, the requirements are not manipulable by subjective preferences. 
· The promise to buy was NOT ILLUSORY because: UCC 2-306: 

· Implied duty of Good Faith obligation, so not illusory. 
· Can't claim promise to buy what is required is disproportionate to your actual history.
· §2-306. Output, Requirements and Exclusive Dealings.

· (1) A term which measures the quantity by the output of the seller, or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded. 

· Wood v. Lucy Duff-Gordon: P was a marketer and D was a designer with a famous name. They made a contract which P reserved the exclusive rights to D’s name and D would gain half the profits. D breached, but she argues that there was no consideration. 
· Although D never explicitly stated his consideration, it was implied because the deal would not have made sense otherwise: D would gain ½ profits and P would have exclusive rights to her name. 

· Even if the contract doesn't spell out the obligation, it is IMPLICIT in nature of transaction. 
· § 2-306: exclusive dealing, seller must use best efforts to supply the goods and the buyer must use best efforts to promote the sale. 

· (2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale

· Pre-Existing Duty Rule: 

· The promise to perform or the performance of something one already was obligated to do is not consideration. 
· § 73. Performance of Legal Duty
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

· This is logically necessary under § 71 because performance/return promise must be bargained for in exchange. 
· Pre-Duty EXCEPTION: § 89. Modification of Executory Contract

· A promise modifying a duty under a contract not fully performed on either side is binding

· (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made

· If there is a good faith dispute over pre-existing duties: Any settlement within the range of the dispute is enforceable under § 73. 
· If the pre-existing duties are discharged (contract rescission), this rule is inapplicable. 

· Promises WITHOUT consideration that are still enforceable 
· Promissory Estoppel: Reliance as a basis for enforcement

· § 90. Promise Reasonably Inducing Action or Forbearance

· (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

· Promise must induce action/forbearance AND the promisor should have reasonable expected reliance (objective standard). 
· This applies to GRATITUOUS GIFTS (contrast with §87(2), which is for offers in business transaction situations) 

· Rickets v. Scothorn: Grandfather gave D a promise saying that he would give her money so that she would not have to work. She quit her job, and after the grandfather died the estate refused to pay. 

· Court concluded that grandfather's gratuitous promise was enforceable because the granddaughter relied on it when quitting her job. 

· Doctrine of equitable estoppel: if 1 person makes a statement to someone, and that other person relies on that statement to their detriment, the person who made the statement cannot now change the statement, because the other person RELIED on the statement. 

· Applied in this case to make it applicable to contract law. 

· Feinberg v. Pfeiffer: promise of company to pay that should reasonably be expected for Feinberg to retire and she does retire in reliance of the promise is enforceable. 

· Restitution as a basis for enforcement: (Quasi-contract) 
· No promise, no consideration, no promissory estoppel. Rather, one party bestows a benefit to the other part, the law imposes an obligation to avoid unjust enrichment on someone who did not voluntarily make a contract…. “Implied contract”. 
· Elements for unjust enrichment to enforce a contract on the basis of Restitution:  

· A gift is not applicable to unjust enrichment (§ 86a) 
· Would someone be deprived of a valuable choice, if they were forced to pay for it? (i.e. plastic surgery to make someone pretty on someone not asking for it)
· Is someone at fault in creating this problem? 
· If the homeowner tricks the painter (at fault) into painting their house, that’s a factor to consider when determined if it is unjust. 

· Cotnam v. Wisdom: A doctor performed an emergency surgery on D, who was in an accident and unconscious. The Dr wants to get paid for medical services. 

· § 86 does not apply, because there was no promise (no contract).
· Doctor was his profession, and his performance of surgery was not gratuitous, because he had a professional obligation to help. Thus, because of the emergency situation, the contract was implied by law and created a duty to pay for the reasonable value of the services. 

· §20: Protection of Another’s Life and Health: Person who performs, supplied, or obtains professional services required for protection… is entitled to restitution from the other as necessary to prevent unjust enrichment…”

· §21:  Protection of Another’s property: “unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.”

· Reasonable to assume someone wants lifesaving surgery, but NOT plastic surgery. 

· Mistake = unjustly enriched, so there is a case for restitution. 

· In situations where you can give the actual thing back.

· If it is your fault that enrichment came your way, it is still unjust enrichment.
· §10: Mistaken improvements: A person who improves the real or personal property of another acting by mistake, had a claim in restitution as necessary to prevent unjust enrichment. A remedy for mistaken improvement that subjects owner to FORCED exchange will be qualified and limited to avoid undue prejudice to the owner. 
· i.e. the example of the man tricking the painter above^. 

· Enrichment is valued by the value of the services given.
· The enrichment is valued based on the benefit received: focus on the benefit received by the donee (§371) 
· Market value, not subjective value of what that person charges. 
· No payment under unjust enrichment unless the service is beyond a good Samaritan duty. 
· Heroic bystander: emergency rescue is gratuitous; restitution does not apply. 

· Callano v. Oakwood Park Homes Corp: Oakwood contracted to sell a lot to X. Callano made a contract with X to put trees on the land. Callano planned the trees without Oakwood's knowledge and X did not pay for the trees before he died. Oakwood sold the lot to another person. 

· No contract with Oakwood. Contract with P 
· Court says that Oakwood is not obligated to pay Callano on the basis of restitution because there must be a same direct relationship between parties or mistake on the part of P to be unjustly enriched. 

· Pyeatte v. Pyeatte: Husband and wife made an agreement that she would pay for his law school and he would pay for her grad school. After he becomes a lawyer, he divorces her. 
· Although there was no actual enforceable contract, the Wife had the expectation that he would pay for her grad school; it was not gratuitous that she paid for his law school, it was an IMPLIED CONTRACT. 

· Restitution claims usually have a better chance of being recognizes by courts if the couple is not married (family more likely to give gifts). 
· (2) Manifestation of Mutual Assent: 

· § 18. Manifestation of Mutual Assent

· Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or render a performance. 

· §19. Conduct as a Manifestation of Assent 

· The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or failure to act.
· The conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents. 
· § 22: Mode of Assent: Offer and Acceptance: 
· (1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties. 

· (2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined. 

· Objective Theory of Contracts: 

· When deciding if there is assent, look objectively. (not the subjective intent)

· Terms of contract: must be objectively apparent. 

· Mutual assent is how the parties express the bargain. 
· Lucy v. Zehmer: At a bar, Lucy says she will buy Zehmer's farm and they write an agreement on the back of a receipt. Both husband and wife Zehmer sign the agreement, and later on Zehmer said it was a joke.
· The court decides that there was mutual assent

· Must examine the facts that were apparent at the time the contract was created. (would a reasonable person be justified in believing an offer was made?) 
· Specht v. Netscape: P's sued after they downloaded free software, which used their information. D's claimed that they assented, because they clicked download which included the license agreement, where you had to scroll through a few links to reach.
· Court found that the license agreement was not sufficiently conspicuous to be part of the offer.  
· What matters in deciding if there was an offer is what should be apparent to a reasonable person.

· If something is hidden, the parties did not assent under the objective theory of contracts. 

· Duty to read: if notice is given (depends on the form of the contract), and you didn’t read, that does not mean you didn’t assent. 

· § 211. Standardized Agreements

· (3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
· Exception to the duty to read the contract, if terms are crazy and contain words a layperson would not understand. 
· (1) The Offer
· Offer Defined

· § 24. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

· An offer is an act that confers upon another the power to create a contractual relationship and the offeree must reasonably believe that such power is given to him. 

· Manifestation of willingness -------- something outward, said, written, etc.

· Justify -------- what is reasonable under the circumstances 

· An offer expresses commitment (based on objectively apparent circumstances and language used), communicated to the offeree with certain and definite terms. 

· Offer requires identified offeree and definiteness.

· § 26. Preliminary Negotiations

· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

· Unilateral: (promise-performance)
· Offer clearly states it may be accepted by performance only 

· Bilateral: (promise-promise)
· Offer clearly states it may be accepted by promise only. 
· Requirement of definiteness: 

· Courts will not conclude that an offer has been made unless its terms are sufficiently definite to make it clear the offeror intended to be bound and to permit the court to know what to enforce. 

· What the offeror has to say to meet the requirement of definiteness: 

· Land Contracts: offer must describe property and price 

· Sale of Goods Contracts: offer must describe quantity and goods involved
· Service Contracts: offer must describe duration and nature of services
· § 33: Certainty
· (1): Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. 

· (2): The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. 

· (3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance. 

· UCC §2-204. Formation in General

· (1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

· (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

· (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
· Distinction between common law and UCC; even though term is left open, it doesn’t fail for definiteness. 

· Owen v. Tunison: P sues D for breach of contract to sell land, the court decides there was never an offer to sell. 
· “Will you sell” Letter on October 23: not an offer, because the language did not communicate that the assent on the other side would conclude the transaction. (§ 24) 
· When courts are looking for assent, they are looking for certainty at a high degree and commitment. If there is a reasonable doubt, there is no offer. 
· Why? Because contracts are voluntary, so courts want to be sure that’s what the parties had in mind. 
· Fairmont Glass Works v. Crunden-Martin: CM sued Fairmont for breach of contract to sell jars. The court said that a price quote is not an offer. 
· Price quote is not an offer to sell because it does not complete the contract, must be MORE SPECIFIC. 

· May be a supply/demand issue. 

· Letter that specified the carloads(quantity) and the jars (goods involved) required was an offer. 
· Just because you say something is an offer/acceptance, does not mean it is. 

· You can make offers that are conditional, don't have to make commitments that are absolute. 
· “I will hire you if you pass the bar”. 

· Advertisements: 

· Lefkowitz v. Great Mineapolis Surplus

· An advertisement is not an offer, because it is addressed to a general audience, and no seller has an unlimited quantity when an advertisement goes out to an unlimited amount of people. A reasonable person would understand that it is not an offer (no commitment), but rather it is an invitation for them to make an offer. 

· EXCEPTION: When an advertisement is specific to the quantity of goods and to who can accept it (first come, first serve), then it is an offer. 
· Advertiser does not have a right after acceptance to impose new/arbitrary conditions not contained in published offer

· Mistake in Offer: 
· If offeree knows or has reason to know the offeror’s material mistake at the time of acceptance, the offeror is not bound. 
· An offeror who has submitted a mistaken bid may claim that the magnitude of the mistake was such that it should have been apparent from the face of the offer. 
· Elsinore Union v. Kalstroff: 

· Court concludes no enforceable contract, because it was an excusable and honest mistake of a material/fundamental character, Kalstroff was not negligent in preparing the proposal, and acted promptly to notify the school of the mistake. 

· Courts are reluctant to enforce contracts when there is any doubt that there wasn’t an offer. 

· If the context would suggest to a reasonable person that there was no offer, then no offer. 

· (2) The Acceptance
· Generally: An acceptance is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations to constitute a contract. 
· § 50 (1) Acceptance of Offer Defined

· Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.

· Offeror has full power when making the offer to determine the acts that constitute acceptance by setting the terms. 

· The manner of acceptance must be invited by/match the offer!!!!
· No exceptions, additions, changes---those are counteroffers!

· Bilateral: (promise-promise)
· § 50 (3) Acceptance by Promise (Bilateral) 

· Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

· White v. Corlies and Tift: P, a builder, gave D an estimate regarding construction. A day later, P received a note saying that P could begin at once. P did not respond but purchased lumber for the job and began performance. The next day D countermanded the previous note. 

· Was there an acceptance? NO, because the offer demands acceptance by promise (words “upon agreement”) and here, there was only performance. (§ 53).

· Unilateral: (promise-performance)

· § 50 (2) Acceptance by Performance (Unilateral)

· Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise.

· Has to be VERY clear. 

· Acceptance of an offer to create a unilateral contract has to be COMPLETE performance. 

· Completion of performance is the only manner of acceptance. 

· Offeree is not obligated to complete performance merely because he begun performance. 

· If offeree starts performance, §45 option contract so offeror can’t revoke. However, offeree can stop anytime. 

· Evertite v. Roofing Corp. v. Green
· Green made the offer by filling the form; it called for either a written acceptance or the commencement of a performance. 
· Evertite began working, which was the acceptance. 
· Here, § 62 applied because there was a choice. The beginning of a performance took place, which: “Such an acceptance operates as a promise to render complete performance.” 
· Under §54: notice would not be required unless there was some other situation (like a hurricane) because the performance is tendered in front of D. Once performance began, there is a contract and neither party can revoke/reject. 
· BROAD VIEW OF acceptance by performance. 

· If the offer is UNCLEAR about whether it requires a promise or performance,
· If the offer is unclear 
· § 32. Invitation of Promise or Performance
· In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses. THIS TRIGGERS §62!! 
· If the offer provides a choice of acceptance by either promise or performance (§62)
· If performance has begun, offeree makes implied promise to complete performance 

· § 62. Effect of Performance by Offeree Where Offer Invites Either Performance or Promise

· (1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance.

· (2) Such an acceptance operates as a promise to render complete performance.

· When offeree began performance, OPTION CONTRACT (can’t be revoked) 
· Requirement of Notice: 

· Bilateral: Acceptance by promise (NOTICE of acceptance REQUIRED) 

· § 56. Acceptance by Promise 

· Except as stated in § 69 (silence exceptions) or where the offer manifests a contrary intention, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.

· International Filter v. Conroe: Salesman proposed to sell equipment to Conroe subject to approval of international's home office. Conroe accepted and 3 days later, someone wrote OK on the written proposal. Later, Int. wrote Conroe confirming the deal and Conroe said it would not perform. Court holds that a contract was formed. 

· Proposal being accepted was the offer (the first expression of commitment) 

· §26: Conroe knew that further assent was required so his acceptance would not conclude the bargain. 

· The acceptance was the “OK”. However, Conroe did not know about the acceptance. 

· The court held that the proposal stipulated that the contract was formed when the executive of D accepted, so notice of acceptance did not need to be given because the offeror manifested a contrary intention (§ 56). 
· Unilateral: promise is only on one side (offer), and acceptance is performance. 
· § 53. Acceptance by Performance; Manifestation of Intention Not to Accept

· (1) An offer can be accepted by the rendering of a performance only if the offer invites such an acceptance.

· (2) Except as stated in § 69 (silence exceptions), the rendering of a performance does not constitute an acceptance if within a reasonable time the offeree exercises reasonable diligence to notify the offeror of non-acceptance.

· (3) Where an offer of a promise invites acceptance by performance and does not invite a promissory acceptance, the rendering of the invited performance does not constitute an acceptance if before the offeror performs his promise the offeree manifests an intention not to accept.

· § 54. Acceptance by Performance; Necessity of Notification to Offeror (NO NOTICE of performance NECESSARY) 
· (1) Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

· EXCEPTION (2) If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

· (a) the offeree exercises reasonable diligence to notify the offeror of acceptance, or 

· (b) the offeror learns of the performance within a reasonable time, or

· (c) the offer indicates that notification of acceptance is not required.

· Wucherpfennig v. Dooley: P expressed interest in selling land to D by handing a letter. D response saying he was interested and followed with another letter stating he made arrangements for funds and was ready to proceed with transaction, asking for exact dollar amount. P did not respond and revoked offer. 

· "now if don wants to buy my share, I will sell for $200 an acre..." OFFER. (CLEAR, DEFINITE, NOT A QUESTION.)

· Letter expressing P’s interest in property was not acceptance, because there was no commitment, which is essential to an acceptance.   

· Letter asking for dollar amount was not acceptance, because it’s not absolute, but in the nature of negotiations. 

· Acceptance must be unequivocal, unconditional, absolute. It may not introduce additional terms (if it does, it is a counteroffer). 

· Carli v. Carbolic Smoke Ball: 
· This advertisement was an offer because it was specific to the number of people and clear to who can accept. 
· It was a unilateral contract because it invited acceptance by performance (want people to buy it and get sick. 
· Shipment of goods as acceptance: Computerized Offer? 

· §2-204. Formation in General

· (1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

· Uniform Electronic Transactions Act: §14 Automated transactions.
· In an automated transaction, the following rules apply:

· (a) A contract may be formed by the interaction of electronic agents of the parties, even if no individual was aware of or reviewed the electronic agents' actions or the resulting terms and agreements.

· (b) A contract may be formed by the interaction of an electronic agent and an individual, acting on the individual's own behalf or for another person, including by an interaction in which the individual performs actions that the individual is free to refuse to perform and which the individual knows or has reason to know will cause the electronic agent to complete the transaction or performance.

· (c) The terms of the contract are determined by the substantive law applicable to the contract.

· Corinthian Pharm v. Lederle Lab: the day before the new price for a drug went into effect, Corinthian placed an order to Lederle’s computer for 1000 vials of the drug at the old price. 
· The order placed by pressing a number and the computer says “order received” was not an acceptance because there was no assent. 

· “shipped within 3 days” is an acceptance under UETA. Shipping goods is an acceptance to an offer, unless the seller indicates to the contrary. (2-206b). 

· 2-206(1)(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does NOT constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the offer.
· The buyer cannot speak into the phone to add an extra order when the computer can’t understand. 

· Silence: 
· Usually, silence in response to an offer is not acceptance. (Objective theory of contracts) 

· Exception to that rule: § 69. Acceptance by Silence or Exercise of Dominion

· (1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

· (a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

· Curb painters that paint your numbers say scotch tape it on the curb if you DON’T want us to paint. If silent, they assume you accept the benefit. 

· Silence/inaction would be deemed acceptance

· (b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

· (c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

· (2) An offeree who does any act inconsistent with the offeror's ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable. But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.

· Termination of the Power of Acceptance: 

· § 36. Methods of Termination of the Power of Acceptance

· (1) An offeree's power of acceptance may be terminated by

· (a) rejection or counteroffer by the offeree, or

· (b) lapse of time, or

· § 41. Lapse of Time

· (1) An offeree's power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time.

· (2) What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made.

· Work with the facts. i.e. if its stocks, can’t wait six months because the value fluctuates. 
· (c) revocation by the offeror, or

· § 42. Revocation by Communication from Offeror Received by Offeree

· An offeree's power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

· (d) death or incapacity of the offeror or offeree.
· (2) In addition, an offeree's power of acceptance is terminated by the nonoccurrence of any condition of acceptance under the terms of the offer.
· Revocation: 

· § 42. Revocation by Communication from Offeror Received by Offeree

· An offeree's power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

· Example: I REVOKE! 

· § 43. Indirect Communication of Revocation

· An offeree's power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

· Example: SELLING TO SOMEONE ELSE 

· Hoover v. Clements: 
· “ready to go, lets discuss it” was not acceptance because it did not show commitment. It was not a rejection under § 38(2) either because it manifested an intention to take it under further advisement. 

· “IDK if we’re ready” was the revocation, because any doubt that the offeror is assenting is enough for the courts to conclude that there is no contract. 

· Limited Power of Revocation

· Option Contract: 

· When an offer is made, usually an offeror can revoke it any time before it was accepted. EXCEPTION: An option contract means the offeror is not free to revoke for a certain period of time before the acceptance. Offeree has a choice to accept or not accept for a certain period of time without worrying about revocation.

· § 25. Option Contracts

· An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor's power to revoke an offer.

· When does that happen? Three different times: 
· #1: § 87. Option Contract made with Consideration

· (1) An offer is binding as an option contract if it

· (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; 

· #2: Option Contract: Reliance by the offeree. 

· §87: (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. 

· Almost parallel to promissory estoppel §90, but OFFER (instead of promise). --- applies to a bargaining transactions
· PARALLEL to: § 2-205. Firm Offers

· An offer by a merchant to buy or sell goods in a signed writing which by its terms give assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

· Merchant sells goods and promises not to revoke offer in signed writing, promise enforceable. Don’t need consideration! 

· #3: § 45. Option Contract Created by Part Performance or Tender

· (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

· (2) The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

· Implied option contact: Once performance begins, the offeror cannot revoke for a reasonable time (whatever time it would take to complete the performance)  

· Dickenson v. Dodds: D made an offer to sell property and said it would be leftover until Friday. P decided to accept but did not tell D because he had time. P learned that D had sold property to another, and P tried to accept. 
· P cannot accept because there was a revocation under § 43. Indirect Communication of Revocation. (Not a revocation under §42) 
· It was not an option contract under § 87(1) because there was no consideration that the offer would stay open until Friday. 
· It was not option contract made by reliance of the offeree under 
§ 87(2) because he did not do anything in reliance. The reliance must be of “substantial character”, which is more than just delaying acceptance. 
· Drennan v. Star Paving: court decides that in a situation where there is a subcontractor, they are not free to revoke their offer and had a duty to the general contractor before the latter even accepted. They have a duty to hold the offer open because it was foreseeable that it would be relied upon under § 87(2). 
· The sub-contractor can avoid this by writing in the bid(offer) that they can revoke any time before acceptance. 
· Rejection:

· § 38. Rejection

· (1) An offeree's power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention.

· (2) A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement.

· Saying “I am not ready right now, I want to think about it.” Is NOT a rejection because there is an intention to take it under further advisement. 

· § 40. Time When Rejection or Counter-offer Terminates the Power of Acceptance

· Rejection or counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter-offer is only a counter-offer unless the acceptance is received by the offeror before he receives the rejection or counter-offer.

· § 40 says that where rejection sent first and is received before acceptance is received, acceptance is not effective upon dispatch and when received is only a counteroffer.
· A send offer to B. B sends letter of acceptance. B then sends expedited letter of rejection that gets there before acceptance. A relies on rejection, hires C. B is estopped from enforcing contract. 
· Exception to mailbox rule.
· § 39. Counteroffers

· (1) A counteroffer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.

· (2) An offeree's power of acceptance is terminated by his making of a counteroffer, unless the offeror has manifested a contrary intention or unless the counteroffer manifests a contrary intention of the offeree.

· “ I will think about your offer but I will definitely buy for 3000” can still accept the OG offer. 

· How do you know when parties reject, accept or counteroffer?

· § 58. Necessity of Acceptance Complying with Terms of Offer

· An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered.

· MIRROR IMAGE RULE 

· § 59. Purported Acceptance Which Adds Qualifications: Counteroffer

· A reply to an offer which purports to accept it but is conditional on the offeror's assent to terms additional to or different from those offered is not an acceptance but is a counteroffer.

· The timing of events is crucial in determining if a contract has been formed. When do parties’ communications gain legal effect?

· Offers, rejections, revocations are all effective when they are RECIEVED. (within the parties’ possession/control)

· Option contract acceptance effective when RECEIVED. 

· Electronic communication is received even BEFORE an individual is aware of the receipt (UCC 2-213)

· Receipt on the server is valid bc server is the agent. (Counter)

· Acceptances are effective when it is DISPATCHED (Mailbox Rule). (out of parties’ possession/control). 
· Agent is within your control. 

· § 63. Time When Acceptance Takes Effect

· Unless the offer provides otherwise, (exception) 
· (a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree's possession, without regard to whether it ever reaches the offeror; but

· Exception: OPTION CONTRACT (b) an acceptance under an option contract is not operative until received by the offeror.

· US Life v. Wilson: D failed to pay the premiums on insurance policy, which expired. P offered to reinstate policy if D mailed overdue payment, with a deadline of 8/14.  On July 23, D went online and directed his bank to make a payment. On July 25, the bank sent a check. On July 28, D died. The check was received on July 30. 

· Mailbox rule applies: the dispatch of the check on July 25 was acceptance and was in effect when D died. 

· The key fact that justifies mailbox rule was that the check was beyond D’s power to stop. 

· Mistake does not matter; acceptance is effective upon dispatch and cannot recall an acceptance after it has been dispatched. If you do, and offeror acts in reliance, equitable estoppel applies, and you can’t take it back. 
· If offer says “you are required to respond in the following way..” and you respond in a different way, it is a counter-offer. 

· Language of offer suggests method, you use another but still reasonable method, could be acceptance under §60 BUT you don’t get the advantage of mailbox rule…

· What if an offer is made and it doesn’t say how to respond? 

· Look to the manner in which the offer is communicated. An acceptance could take the form of the same thing, or any other method just as fast/reliable (reasonable) as the way the offer is communicated

· It IS acceptance AND you get advantage of mailbox rule…

· UCC §2-207: Battle of the Forms: what are the contents of an effective acceptance?
· The law of acceptance is different for the UCC than the common law mirror-image rule.
· UCC 2-207 was drafted to address this problem—the mirror image rule creates a situation that is not consistent with the expectations of the business world. 

· UCC 2-207(1): even though the response to an offer adds a term/changes a term, it is still considered an acceptance. (Departure from mirror image rule). 

· A reply to an offer for sale or purchase of goods sent within a reasonable time which changes or adds to terms of the offer is an effective acceptance UNLESS 

· (a) there is no expression of acceptance.  

· (I'm not interested in your proposal, but here's my proposal...)

· Requires at least some language of acceptance, “I agree”. 
OR 

· (b) there are words of acceptance, but they are expressly conditioned on the original offeror agreeing to accept the new or different term.

· (I accept your proposal, on condition that you agree to the following changes.)
· This is NOT an acceptance, instead it is a counteroffer!!! 

· What if the offer and acceptance don’t match up, what are the TERMS of the contract??
· UCC 2-207(2)
· The contract contains all the terms common to both the offer and the acceptance. 

· IF the offeror or the offeree are NOT BOTH merchants, new or additional terms are to be construed as proposals for addition to the contract. 
· They are part of the contract only if the offeror agrees. 
· IF the offeror and the offeree ARE both merchants, any ADDITIONAL terms in the acceptance are automatically part of the contract, UNLESS: 

· (1) The offer said something on the contrary (expressly limits acceptance to the terms of the offer)
· (2) The terms are a material altercation OR 
· (3) The offeror objects within a reasonable time or has already been given objection 
· UCC 2-104: Definition of Merchant

· (1) "Merchant" means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill

· Examples: 

· What if a seller’s response to a buyer’s offer to buy goods ADDS an arbitration clause?

· Under UCC, the seller’s response was an acceptance, even though it was not the mirror image. (Under common law, this would be a counteroffer).

· There was an expression of acceptance—response to term that agrees to the terms of the offer. 

· Does the contract include the arbitration clause? (what are the terms of the contract under UCC 2-207?)
· If they are both merchants, the arbitration clause is part of the contract (unless one of the subsections of UCC 2-207(2) are applicable). 

· If they are not both merchants, the terms of the original offer are used—arbitration clause is not in the contract, unless offeror agrees. 

· What happens when there is no acceptance, but the parties perform? Is there a contract? 
· UCC 2-207(3)

· There was no acceptance under UCC 2-207(1), but if the parties have performed, they must have believed that there was a contract. 

· The law must be consistent with what the parties intended and so there is a contract. 

· Example: 
· Acknowledgment said, “acceptance is expressly conditioned of offeror’s assent to the terms”. —this is not an acceptance, it is a counteroffer (UCC 2-207(1)). 

· Buyer never responds, goods are shipped, buyer accepted the goods. Contract? There is a contract because the parties performed. 

· What are the terms?

· Look at both offer and acceptance and determine what they have in common. Whatever is common is in the contract, and the gaps are filled in by the gap-filling terms. 

· Arbitration is not part of the contract. 

· Dortons v. Collins and Aikman Corp:
· CM purchased carpet from CA. There is a dispute as to quality.  CA claims the K provided for arbitrating disputes.  CM denies this.  The parties had entered into over 55 transactions under the following procedure:  CM would call with an order. CA would either accept orally on the spot and send a written confirmation or would accept in a subsequent writing.  The writing contained an arbitration clause. The writing was always sent either the day of the phone order or the next day.  CM always received the writing before receiving the goods.  CM accepted and paid for the carpet in question.
· Contract for sale of goods—UCC is applied. 

· If this was a common law contract, there would be no contract because the response by Colins added an arbitration clause, thus it was not the mirror image of the offer. 

· Instead, under the common law, the form sent by Colins would not be an acceptance, it would be a counteroffer. 

· If Dorton performed, it would be viewed as an acceptance of the counteroffer, meaning arbitration is in the contract. 

· Contract under UCC 2-207(1):
· “Expressly made conditional on assent to additional terms”?

· Saying acceptance is “subject to” is NOT saying “I demand you give me assent back.” 

· It is not enough to meet the requirements of the statute to say “I really want arbitration, subject to arbitration, etc.” Rather, you would have to say “I am demanding you respond back and assent to the arbitration clause.” 

· Now that it is decided there is as contract under UCC 2-207(1), what are the terms of the contract, under 2-207(2)? 

· If merchants: the terms are part of the contract unless one of the three exceptions apply. 

· If not merchants: new or different terms are part of the contract only if the offeror agrees to it. 

· C. Itoh v. Jordan 
· Itoh sends a purchase order and Jordan responds with an acknowledgement, adding an arbitration provision and says “seller’s acceptance is expressly conditioned on buyer’s assent to additional terms” 

· Under 2-207(1), there was no acceptance because the offeree adds an arbitration clause AND the acceptance is expressly made conditional on assent to additional terms. 

· The counteroffer was not accepted. There is no contract under 2-207(1). 

· Takeaway: a counteroffer = DEMANDING assent back. 

· Does the OG offeror respond in writing or verbally? 

· If yes, start again (UCC 2-207(1)). 

· If no, do the parties perform? If yes, contract under UCC 2-207(3). 

· If no, no contract. 

· Bayway Refining Co. v. OMT 
· OMT offered to buy goods from Bayway. Bayway’s acceptance contained an additional term (the tax clause). Because Bayway had not expressly made its acceptance conditional on OMTs assent to the tax clause, there was a contract under 2-207(1).  

· As a result, the question in the case was whether the tax clause became part of the contract under 2-207(2)? 
· Any time there are additional terms = application of 2-207(2) 
· Both merchants (in the business of dealing with goods of this sort), so must analyze three exceptions in 2-207(2). 

· The issue here is whether the tax clause materially altered the offer.
· Which party has the burden of proving its case? —the party opposing the inclusion of the additional term has the burden of proving that it is a material alteration. 
· The court decides that the party with the burden (OMT/buyer) did not satisfy the burden. 
· Test for material altercation: whether it was a surprise and would constitute a hardship.

· Must be BOTH. 

· UCC comments add ambiguity, not clear if “and” or “or”. 

· Here, it was a common practice in the industry so it should not be a Surprise 

· Questionable about hardship – wouldn’t be a lawsuit if there’s no hardship 

· If it’s a close call, then it is ruled against the person with the burden of proof 

· Northrop Corp v. Litronic Industries: 
· Northrop=buyer/offeree; Litronic=seller/offeror 

· Issue: Response to offer has a different term(contradiction) not an additional term 
· Under 2-207(1), additional to or different from is an acceptance. 

· Under 2-207(2), however, the language in the UCC says additional, but does not mention different. 

· UCC comments are ambiguous...mentions both additional and different. 

· Because the UCC doesn’t make clear, courts have developed three different approaches to this concept. (depends on jurisdiction, analyze all three on exam) 

· Majority: look at the terms of the offer and the acceptance and if there are conflicting terms (different terms), then you knock out the conflicting terms in the offer and the acceptance. 

· Gap filling provisions or what the court thinks is reasonable replace the knocked-out terms. 

· Minority: the terms of the offer control, unless the offeror accepts. 
· CA view: pretend that 2-207(2) applies to different terms, go through the usual analysis. 

· *Different terms where one party is not a merchant = offer stays in control unless offeror explicitly assents to different terms 

· Based on the 2-207, how can a buyer or seller protect itself against getting stuck with a contract containing terms it doesn’t want OR alternatively, getting stuck with a contract that lacks terms that it does want? 

· If offeror:

· 2-207(2)(a) allows the offeror to say you cannot make changes. 

· 2-207(2)(c) gives the offeror a chance within a reasonable time to object.

· If offeree

· 2-207(1) make response expressly conditional upon assent to the terms (counteroffer) 
· In this case, the offeree becomes the offeror, and now has the advantages in 2-207(2). 

· Both: 
· Don’t perform unless it’s clear you have gotten an agreement to your term! 2-207(3).
· Can freely modify contracts without consideration.

· If both parties (after creation under 2-207(1)) agree, the parties have created an enforceable modification of their agreement. 

· Step Saver v. Wyse: 
· P purchased software from D.  P would call D and place an order.  D would accept over the phone.  P would send a purchase order and D would ship the goods with an invoice.  Printed on the package of the software was a disclaimer of warranty. P sued for breach of warranty and D says the warranties were disclaimed.

· Possibility (1) is the conventional approach—pay money, you walk out, that was the offer and acceptance. Anything that is apparent later, could only be considered maybe a modification. Under the UCC, parties are free to modify the contract without new consideration. A question would be, did the buyer AGREE to the modification.

· Possibility (2) is UCC 2-207(1)—written confirmation sent within a reasonable time operates as an acceptance. 

· Terms determined under UCC 2-207(2). 
· Written confirmation is something that follows the literal offer-acceptance.

· Buyer sues seller for breach of warranty. Seller claims that the warranties are disclaimed.

· Warranty? — a promise about the goods. Two types of warranties under the UCC: 

· Express warranty—a promise about the goods that is expressed/explicitly stated in the contract. (UCC 2-313) 

· Implied Warranty— (2-314 and 2-315) 

· Implied warranty of merchantability (UCC 2-314) implied promise when a merchant sells goods that the goods are fit or the ordinary purposes for which goods of the type are used. 

· Implied warranty of fitness (UCC 2-315) created where the seller has reason to know the buyer has a particular purpose for which it needs the goods and is relying on the seller’s skill, knowledge, expertise to provide goods that are fit for that purpose. 

· The box top did not state clearly enough to have the effect of making it expressly conditional upon assent. If the written confirmation has said “no warranties, and we demand you assent”, then that would have been a counteroffer, even though a contract was made over the phone. 

· Written confirmation—OPERATES as an acceptance, even though the actual offer-acceptance was made over the phone. (2-207(1)) 

· What is the box-top treated as? 

· Written confirmation + different terms

· What happens in this situation is that the oral agreement of the parties is viewed as the “offer” and it is compared to the terms of the confirmation, which is then examined for additional or different terms, as if it was the acceptance in a more typical exchange of forms situation. 

· UCC 2-202(2) 

· This is a contract between merchants 

· The court says that the warranty disclaimer is NOT part of the contract because it is a material alteration. —the box-top would alter the distribution of risk between the two parties. (Different test than surprise/hardship) 

· Even if the alteration is material, the other party can still decide to accept it.

· The court says that the warranty disclaimer can’t be a part of the contract if the other remains silent and doesn’t return it.

· In 2-207(2), contract between merchants, the acceptance/written confirmation will be a part of the agreement UNLESS the offeror objects within a reasonable time, the offer said you couldn’t make a change, or material alteration. 
· What is going to count for purposes of deciding whether something is in/out contract based on the offeror’s agreement is what the offeror says. It would be inconsistent with this to assume that just the offeror’s silence would allow something to be added in 2-207(2). 

· Pro CD v. Ziedenberg 
· Problem we’re dealing with—vendors can put the entire terms of contract by putting it in microscopic type. 

· The court suggested that 2207 is applicable only if there is a battle of forms from the two parties.  

· Assuming that the offer and acceptance did take place in the store, if the defendant took the product home and clicked “I agree”, why wouldn’t this be enforceable? 

· UCC— can modify agreement later without consideration
· Common law—preexisting duty rule 

· Is this a UCC or common law case? Which is more valuable? 

· The goods are imprinted with a service, but the real value is in the goods themselves. It is a UCC cases. 

· According to the appeals court, the acceptance was using the software after the opportunity to read the license, pressing “I agree” and failing to make an effective rejection. Acceptance was not in the store when the customer bought the product.  
· However, the court said it was not confronted with a case where the terms revealed after purchase increased the price or were a big surprise.  

DEFENSES TO THE ENFORCEABILITY OF CONTRACTS
· The freedom of contract has its limits and there are other important social policies that might be undermined by unlimited freedom of contract. 
· Law balances competing policies to develop rules that will strike what the courts think are an accommodation. 

· Status problem — some people need society to protect them from themselves/others. 

· Bad behavior— some behavior connected with the inducement or performance of a contract is not tolerated. 

· Unfair terms — sometimes contracts have terms that are so contrary to public policy or so unreasonable that the law refuses to enforce. 

· Voidable contracts—party has the power to void the contract (defense to enforceability of a contract) 

· §7: voidable contracts are when one of the parties gets the choice to assert the defense and decide to wipe out the duties or they can choose to go forward with the contract and now its enforceable. 

· Unenforceable—for certain types of defenses, you don’t have a choice. The contract will not be enforced, because the court will want to be involved in this contract 

· For example, hiring someone to kill you 
· “Unenforceable”—§8 a court does not enforce a contract. 

· Statute of Frauds: 
· A statute enacted in every US state that says that certain types of contracts are enforceable only if they are put in writing or in limited circumstances, if they are performed by the parties. 

· Why was this created? 

· If there is just an oral contract, it is easy to claim that there is a contract, which may lead to fraud because there is no written evidence—your word over another’s, 

· A writing (physical piece of paper) is more reliable evidence than the self-serving testimony of the parties of the lawsuit. 

· Actually ended up leading to more fraud, so the US jurisdictions narrowed this statute making it applicable to a narrow range of contracts and made it easier to satisfy the requirements.

· What type of contracts are subject to a Statute of Frauds defense? (§110) 
· Marriage contracts 
· SOF applies where promise of marriage is part of the consideration.

· Example: prenups 

· Suretyship contracts 

· A contract in which one person promises to pay the debt of someone else. 

· Why? Because it’s unusual for someone to pay off somebody else’s debt, we are worried someone is lying. 

· Contracts the subject matter of which is an interest in land lasting for more than one year. 
· Why? Because land is among one of the most valuable resources in society; we want certainty about who owns what land. 

· Example: easement, leaseholds, etc. 
· Service contracts not capable of complete performance within one year from formation

· SOF applies ONLY if at the date of formation, there was no LOGICAL possibility to complete performance within one year from that date.

· Rationale: if there is no way this can logically be completed within a year of date of formation it means that: (1) it’s a substantial contract (2) people’s memories fade over time.

· Examples: 
· A student orally agrees to hire Gold to be a contracts tutor for the rest of Gold’s life. SOF does not apply because it is logically possible to complete performance within one year (if gold dies in one year) 
· A student orally agrees to hire Gold to be contracts tutor for two years—SOF applies, logically impossible to tutor someone for two years in 1 year. 

· Gold promises to do the work as a tutor for ten months to begin June 2020–SOF applies, logically impossible to complete performance within one year if we have to wait until June. 
· Contracts on behalf of an estate to perform a duty of the deceased 

· UCC contracts subject to SOF: 

· Contracts for sale of goods for $500 or more.
· Relatively small amount of money, so this means that most UCC contracts are subject to SOF.

· Assuming the case involves such a contract, how is the Statute of Frauds satisfied? (EVIDENCE REQUIRED) 
· Common Law Rule: 

· The writing must be signed by the party to be charged (the person against whom the enforcement is being sought—defendant. 

· The writing must identify the PARTIES, SUBJECT MATTER, the CONSIDERATION given by both sides, and OTHER important and conditions. 

· UCC Rule: 
· The writing must be signed by the party to be charged. 

· The writing must describe GOODS and give QUANTITY. 

· Can make a contract for sale of goods and quantity, even if the price is not given. (UCC 2-305–tells the court how to fill the gap of the price) 

· Examples: 
· Loyola sends a letter to Gold stating “this confirms our agreement under which you will give contracts lectures for two years and we will pay $10,000”.  The letter is signed by Loyola. Gold refuses to perform, law school sues. 
· SOF applies because no logical way to complete within 1 year of formation. 

· Does the letter satisfy SOF? NO.—unenforceable. 

· Gold did not sign it (He’s the defendant). 

· Manufacturer and buyer orally agree that buyer will purchase carload of t-shirts for 10k. Buyer writes a letter stating the contracts is confirmed for t-shirts at 10k. Buyer signed.
· The writing does not make the contract enforceable against buyer—does NOT mention quantity. 

· Part performance of Land or Sales contract and full performance of Service Contract:
· If there is performance, some ORAL CONTRACTS can be enforced to the extent of the part performance. 

· Examples: 
· Sale of goods: 

· Manufacturer orally agrees to sell Buyer a carload of T-shirts for 10k. She ships half a carload, which buyer accepts. Is SOF satisfied? 

· Yes, to the extent of half performance—buyer must pay for half the carload. 

· Land: 

· Buyer orally agrees to buy land from seller for 100k. Buyer gives seller down payment for 50k (part performance). Is SOF satisfied? 

· No, because of the following rule: Part performance by a buyer in a land contract, need something more than a partial payment. 
· Need some other conduct from buyer to show there was a contract to take the land—for example, buyer takes part of the land or builds something on the land. 

· Service: 

· Loyola orally promises Gold to pay him 500k a year for 2 years of lectures. Gold works for one year. Is SOF satisfied?

· No, because in the case of a service contract you need full performance to satisfy SOF— may have claim of unjust enrichment. 

· Status Issues: 
· Capacity as a defense: 

· MINORS: 
· Douglass v. Pfueger: 

· Plaintiff, a few months short of his 18th birthday, was hired to work for Defendant.  The employee handbook stated that any claims against the company arising out of employment were to go to arbitration.  Plaintiff signed an acknowledgment form in the Handbook.  Plaintiff brought a lawsuit against the company for sexual harassment and related claims.  
· §14 Infancy doctrine—contracts entered into by minors are voidable. 

· Justification for the infancy doctrine—under the age of majority, society needs to protect you. 

· What about making a contract with someone who LOOKS 18, does the minor still get a defense? 

· Yes, the minor is still protected as long as they are under 18. 

· Deviation from the approach the law usually takes—objective theory of contracts. 

· This inhibits a minor’s freedom of contracts—people in the business world may not want to make contracts with minors. 

· EXCEPTION: contracts for necessaries, to protect minors to enter contracts that are essential. 

· Their survival/health may depend on it. 

· The court found an exception to the infancy doctrine here—employment contracts entered into by minors between 16 and 18. 

· Is employment a necessary? —depends on additional facts. 

· Whether the minor has resources to live/eat/etc.—is the minor emancipated? Out from under the protection of their parents?
·  If so, employment is a necessary. 

· If a person makes a contract while a minor, and then reaches the age of majority. The minor must disaffirm the contract within a reasonable time. (Reasonable time — work with facts) 

· If not, the minor is deemed to have waived the capacity defense. 

· Even if before the time has expired, if the minor does or says anything to show agreement with the contract, he/she is deemed to have affirmed it, waiving the defense. 

· The minor need not wait until majority age to disaffirm the contract. The minor is entitled to disaffirm the contract while he is a minor. 

· If the minor lacks capacity, the parties must make restitution. 

· A minor makes a contract to buy a sports car and pay the seller cash. What do the parties have to do to make restitution? 

· Seller must give back the money, even if the minor totaled the car. The minor must give back the car, whatever is left of it. 

· Justification—make contracts with the minor at your own risk. 

· MENTAL ILLNESS/DEFECT
· Ortellers v. Teacher’s Retirement Board:

· In our economic system we assume that individuals are in a position to make decisions and choices.

· Exception: mental illness. 

· §15: Two different standards. 

· A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
· (A)—they are unable to understand in a reasonable manner the nature and consequences of what they’re doing by entering into the transaction. 

· There is nothing that says you get this defense only if you’re being taken advantage of. You get this defense if you are mentally ill. 

· Cognitive test for lack of capacity---other party does not need to know
· (B)—they are unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of the condition

· Less serious, so that’s why the other side needs a reason to know. 

· Judgement problems are rampant in society, so it’s more common/less severe mental defect. 

· If the other party has no knowledge of the mental illness, it looks like the contract was made on fair terms, the court can decide to grant relief as justice requires. 

· In this case, we are talking about 15(1)(b) because she was able to handle the money up until the day she died. She just wasn’t able to act rationally in terms of the transaction, and the board knew about her condition because they gave her sick leave. 

· Negative Impact: People will be less likely to make contracts with people they have reason to know about their mental illnesses. 
· INTOXICATED PERSONS

· §16: a person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication 
· (a) he is unable to understand in a reasonable manner the nature or consequences of the transaction OR

· (b) he is unable to act in a reasonable manner in relation to the transaction. 

· “IF THE OTHER PARTY HAS REASON TO KNOW”—you get this defense no matter what your level of intoxication (a or b) only where the other person had reason to know. 

· For the mental illness/defect, it is not their fault. In the case of intoxication, it is their fault. 

· Burden is on the party claiming the defense 

· Hard to prove intoxication, so need outward signs/manifestation to get the defense 

· Casino case:

· Typically, in jurisdictions where gambling is legal, the state law regulates that will attempt to control to some degree of this activity. Absent that, we are left with §16. 

· Bad Behavior: 
· There is some bad behavior involved on the part of one of the parties that provides a basis for the law to say that they will not enforce the contract. 

· Pre-existing Duty: 

· Alaska Packers v. Dominico: 

· The plaintiffs signed on in SF to work in defendant’s cannery in Alaska, where there was no local labor force from which to recruit workers.  They boarded a ship in SF and sailed to Alaska.  When they got to Alaska the workers threatened to quit unless they got a pay raise.  By then it was too late to go back to SF and recruit replacements for the salmon season.  The employer agreed to pay more.  The trial court decided the workers could recover the increased salary.  

· The appeal court denied that the workers could recover the increased salary—no consideration (pre-existing duty rule) 

· Why is there no consideration? 

· They didn’t promise anything more or different. 

· §73–performance of a legal duty owed to a promisor which is neither doubtful nor the subject of the honest dispute is NOT consideration (all you do is what you were already obligated to do). A similar performance is consideration if it differs from what was required in a way which reflects more than a pretense of bargain. 

· Picking up a paper clip to get around requirement of consideration—pretense of a bargain 

· UCC 2-209–you can modify a sale of goods contract without worrying about the pre-existing duty rule. There is no requirement that you have any new/additional consideration for the modification. 

· Another issue—the conduct of the workers. 

· Rst §174: duress under physical compulsion = not a contract

· Rst §175—a new defense that makes a contract voidable called DURESS. 

· If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable. 

· What is an improper threat? — §176
· What is threatened is a crime/tort or the threat itself is a crime/tort. 

· For example, putting a gun to someone’s head. 

· What is threatened is a criminal prosecution

· You either agree to my terms, or I am going to call my friend the DA or I am going to call the police and say you assaulted me. 

· What is threatened is the use of civil process and the threat is made in bad faith. 

· You either agree to my terms or I sue you and you will be bankrupt because my lawyers are good with coming up with theories of civil claims. 

· The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient. 

· §176(2) A threat is improper if the resulting exchange is not on fair terms AND 

· The threatened act would harm the recipient and would not significantly benefit the party making the threat 

· The effectiveness of the threat is significantly increased by prior unfair dealing 

· What is threatened is otherwise a use of power for illegitimate ends

· Here, the conduct was a breach of the duty of good faith and fair dealing under a contract with the recipient. §176. 
· There is a contract between the workers and the cannery, and the threat is one to breach the contract with no legitimate basis for the threat. The workers were not able to say that “you promised the working conditions were different”, there is no good faith claim the workers can make under this contract. 

· No reasonable alternative—salmon season, there were no workers in Alaska to take over, etc. 

· §176 is saying that it is not enough for the defense of duress, that one side is taking advantage of the other side’s lack of alternatives. What has to have happened was that the lack of alternatives is a consequence of the improper threat. The party taking advantage did something that put the pressure on the person who is now being exploited. 

· The decision in this case was based on pre-existing duty, not duress. However, these two doctrines/defenses will arise in the same case. 

· Often when there is a pre-existing duty problem, it is because there was duress. —why would the cannery agree to pay more for work, if they were already entitled to the work under the lower price? The answer is that they are a victim of duress. 

· Watkins and Son v. Carrig: 
· Plaintiff agreed to excavate a cellar for defendant in New Hampshire.  Plaintiff did not investigate the site.  Unknown to both, there was huge rock underground that made work much more difficult and expensive than if there had been no rock.  After discovery, plaintiff threatened to breach if he was not paid more.  

· Was this a situation of duress? 

· Did the plaintiff have any reasonable alternatives? 

· Was there an improper threat? 

· Probably not. Not a situation where there wasn’t a reasonable alternative. 
· There is a defense of impracticability (§261) that may be applicable, that says: 

· After a contract is made and when a situation arises that was not anticipated by the parties and the work is much more difficult to perform, then the duties under the contract are discharged. —if that is true, there is no pre-existing duty problem and there is no duress, because it is not a bad-faith claim. The other party is entitled to walk away. 

· Example: 


· For example, a contract to rent dodger stadium for a concert. After the concert, there is a pandemic, and the state bans all big events like concerts. Under these circumstances, performance has become impracticable/impossible and so the duties under this old contract are discharged. 

· The court decided that the pre-existing duty rule does not apply if the old contract was voidable. Why? Because that duty is discharged if the old contract was voidable (no one would have anticipated the rock, performance is much more difficult, no pre-existing duty is left, new contract). 

· Defense of mistake—a contract can be voidable for a mistake. In this situation, there is something going on AT THE TIME the contract was made that the parties don’t know about/ are mistaken about. 

· §152–when mistake of BOTH parties makes a contract voidable (bilateral mistake) 

· §153–when mistake of ONE party makes a contract voidable (unilateral mistake) 

· Both sections say that if there was a mistake, then the contract can be voidable IF the party trying to void the contract did not bear the risk of mistake under section §154
· Bears the risk of mistake if the person is aware, and at the time of contract, he has only limited knowledge and treats his limited knowledge as sufficient (consciously aware that you lack full knowledge of important facts but roll the dice.) 

· If so, bear the risk of the mistake and cannot void the contract. 

· In this case, the mistake was that the ground of the excavation would be easy to dig up. It turns out that there was a rock, making it difficult. Should the contractor bear the risk of the mistake under §154? 
· Plaintiff did not investigate the site. He may also have been consciously aware that he was taking a risk because this is taking place in “the granite state”, New Hampshire, which is notoriously rocky. Thus, it should be difficult to make out a defense of mistake if you are doing a job like this, where you are consciously aware there are rocks everywhere and you decide not to check it out. 

· You’re not making a mistake; you are just gambling. When you gamble, the law typically will not want to save you—NO MISTAKE DEFENSE. 

· CONTRAST —if you are digging a wine cellar in a mansion in LA. You don’t check it out, because typically big rocks are not to be encountered in LA where there is no cases of rocks. More likely to be a mistake. 

· The contract gets around the pre-existing duty problem: — EXCEPTION!!

· §89 Modification of the executory contract—a promise modifying a duty under a contract that has not been fully performed on either side is binding IF

· The modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.

· ESSENTIALLY—no duress, no bad behavior, etc....something has come up, the parties should’ve investigated but didn’t, the law should permit the modification to happen. 

· If the circumstances change after contract is made, then we should let them modify the contract without hitting them over the head with the pre-existing duty rule. 
· Pre-existing duty does NOT apply to UCC sale of goods case: 

· 2-209(1)—parties can modify the contract (assuming no duress), they can do so freely without worrying. 

· Rescission—Another way to make a modification to a contract without having the complication of the pre-existing duty rule: 

· Rescind the old contract and then creating a new one. “Rescind” the contract means that each side agrees that whatever obligations were owed by the OG contract are rescinded, given up. 

· As soon as this happens, there is no longer a pre-existing duty. Now, the parties can make a new contract, they can agree to anything new they want, and it is enforceable under the law of consideration because there is no pre-existing duty problem. 

· Problem with this process—if the parties agree to rescind, now the parties are truly free from each other. There is a risk that’s run. 

· DURESS: 
· Austin v. Loral Corp. 

· Contract that had a liquidated damages clause—if you are late, you are going to pay a significant penalty. Navy also had the right to cancel the contract at any time. 

· Loral—under pressure to fulfill the obligation to the Navy and depends on Austin. 

· 2nd contract with navy—Austin tells Loral that “unless you agree to let us be the subcontractor for the 2nd contract and agree to raise the price on the first contract, we are not going to make deliveries under the first contract”. 

· Loral tries getting other subcontractors, and none could do it on time and so Loral agrees to Austin’s conditions. 

· Austin was guilty of economic duress. 

· Unjust enrichment—Austin was unjustly enriched, and it was unjust if the money was extracted through duress (improper threat). 

· Was there duress under this case? 

· No reasonable alternative—tried 10 different vendors (looked for alternatives) and the downside would have been severe under the navy contract. 

· Improper threat—§176(1)(d) breach of good faith and fair dealing under a contract. Austin tells Loral that they won’t produce the goods on time unless you pay more. No good reason, they just want more money. Not claiming they had some right to refuse to perform. 
· Two types of duress: 

· Personal duress—gun to the head 

· Economic duress—inflict some sort of economic damage if you don’t do what we 

· demand. 

· UNDUE INFLUENCE:

· Odorizzi v. Bloomfield: schoolteacher engaging in homosexual activities. Superintendent and principal threaten to fire him unless he resigns and publicize the grounds for firing. He resigned. 

· Court held that this agreement could be rescinding on the ground of undue influence because the schoolteacher’s assent was not voluntary.  

· §177(1)—undue influence is unfair persuasion of a party who is under a domination of the party exercising the persuasion, or who by virtue of the relation is justified in assuming that person will act in a manner inconsistent with his welfare. 

· Seven factors/elements that were typical in undue influence case: 

· Discussion of the transaction at an unusual or inappropriate time 

· Discussion of the transaction at an unusual place 

· Insistent demand that the business be finished at once 

· Extreme emphasis on consequences of delay 

· Use of multiple persuaders on the dominant side. 

· Absence of third-party advisers 

· Statements that there is no time to consult advisers 

· If a party’s manifestation of assent is induced by undue influence by THIRD PARTY, 

· “the contract is VOIDABLE by the victim UNLESS the other party to the transaction in good faith and without reason to know of the undue influence either gives value or materially relies on the transaction 

· CONCEALMENT AND MISREPRESENTATION 

· Swindon v. Whitinsville Sav. Bank 

· D knew he was selling to the P a house that was infested with termites, but didn’t tell P. 

· Why did the court hold for the defendant? 

· Caveat emptor—as long as the seller doesn’t lie, make a misrepresentation, or hide, “let the buyer beware”. There was no duty to disclose to the buyer the knowledge of termites. 

· Different matter to make a misrepresentation! 

· §159–defines misrepresentation
· An assertion not in accord with the facts. A statement about facts that are WRONG. 

· An action that is equivalent to an assertion (concealment)—§160 

· Whatever you are hiding is treated like you are saying there is no problem of that nature.

· §161–non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist 

· §164–what are the grounds under which a misrepresentation makes a contract voidable. 

· (1) the contract would be voidable—when assent was induced by either a fraudulent or a material misrepresentation by the other party, by which the recipient was justified in relying. 

· §162–When a misrepresentation is fraudulent or material
· Misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker 

· Knows what he is saying is not true or

· Does not have the confidence that he states the truth or

· Knows that he does not have the basis for what he is saying 

· A misrepresentation is material if it would be likely 

· to induce a reasonable person to manifest his assent (OBJECTIVE) or 

· if the maker knows that it would be likely to induce this recipient to do so (SUBJECTIVE) 

· NOT justified in relying on opinion §168 and 169–when you can rely/when you can’t rely on an expression of opinion 

· §168–an opinion expresses only a belief without certainty as to the existence of a fact, or a judgement of quality. 

· §169–generally speaking, except for the exceptions, you are NOT justified in relying on an opinion only. 

· Exceptions: 

· (a) unless the recipient stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying

· (b) unless the recipient believes that the person whose opinion is asserted has special skill, judgement or objectivity with respect to the subject matter. 

· (c) unless the recipient is particularly susceptible to a misrepresentation of the type involved.

· What if the D told the P the house was free of termites? 

· Contract is voidable because it is a misrepresentation. 

· What if the D painted over the visible evidence of termites before the P came to look at the house? The D then said nothing to P about termites. 

· Contract is voidable 

· An action that is equivalent to an assertion (concealment)—§160 

· Whatever you are hiding is treated like you are saying there is no problem of that nature. 

· What if the D told the P that the fruit tree in the yard of the house produces fruit every spring? Unknown to D the tree is infested with termites and is dead. 

· The contract not voidable 

· This is a misrepresentation, however not every misrepresentation is a basis for making the contract voidable. —must be fraudulent or material 

· Not fraudulent, defendant did not know. 

· Material? 

· If the buyer said he really wants a fruit tree—yes. (Subjective) 

· Same as above^. The day after the D told the P about the tree, and before P signed the contract, D learned the truth about the tree but said nothing to correct his prior statement. 

· §161–non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist 

· The disclosure of a fact is necessary to prevent a previous assertion from being a misrepresentation 

· Where he knows the disclosure would correct a mistake 

· This scenario is treated as an ASSERTION that the tree is fine, and the seller knows this is false—FRAUDULENT. 

· Assume the buyer’s real estate agent knows the house has termites but does not tell the buyer. The agent and buyer have a contract calling for agent to get a fee if the sale goes through. If buyer completes the purchase and then discovers there were termites, can he sue the agent for a refund of the fee on the ground that the agent engaged in misrepresentation by silence? (Non- disclosure by the real estate agent) 

· §161–allows us, in a case of non-disclosure, to treat is as if there was an assertion. 

· (D)—where the other person is entitled to know the fact because of a relation of trust and confidence between them. 

· Treated as an assertion—misrepresentation! (Exception to caveat emptor) 

· Another example of when a party’s silence acts as a misrepresentation of a fact is when the party is in a relationship of trust or confidence (such as a fiduciary relationship) with the other, “trusting” party 

· Assume there are no termites, but the seller knows the house is old and needs repairs. He says to plaintiff “this is a great house. You will love it.” 

· Is the contract voidable? No 

· What was asserted was an OPINION. 

· §164–a misrepresentation makes a contract voidable if there is a fraudulent or material misrepresentation that the recipient is justified in relying upon 

· §169–not justified in relying on opinion only. 

· Kannavos v. Annino: 

· Defendant owned a house that had been converted into apartments in violation of a zoning ordinance.  Defendant offered the property for sale, stating in its advertisement that it was an apartment building and would produce income.

· Assertion of fact or opinion? —most probably assertion of facts. 

· Anything that it showed it was false? 

· “Half-truth”— yes it was an apartment building and provided an income. 

· HOWEVER, it did not give the whole truth. It didn’t say it would violate the zoning. 

· The court distinguishes Swindon in two ways: 

· Affirmative conduct—here, there was the advertisement. 

· The character of the defect 

· Voidable 
· Takes into account status issue ----- immigrant. 
· Often this bad behavior, whether duress/undue influence/misrepresentation, is aimed at people who are particularly vulnerable—immigrants, racial minorities, etc. 

· Vokes v. Arthur Murray: 
· Dance instructor tells Vokes she is a great dancer, and in reliance, she buys over 2000 hours of dance lessons. 

· Isn’t this just an opinion?? Why does the court say the contract is voidable? 

· §169(c)—when reliance on an assertion of opinion is not justified, UNLESS there is some special reason particularly susceptible to a misrepresentation of the type involved. 
· What made Vokes susceptible to reliance? —she was old, a widow, lonely, etc. 

· Implicit in this section is the reference to a person’s status that makes them particularly susceptible to the reliance. 
DETERMINING THE PARTIES OBLIGATIONS UNDER THE CONTRACT
· Assuming a contract has been made and there is NO defense preventing the enforceability of the contract. 

· Now, the parties have begun performance of the contract and something goes wrong, so we must figure out what the obligations are for the contract. 

· A contract is not something tangible. The writing is EVIDENCE of the contract the parties made, but the contract that the parties made is a LEGAL concept. 

· Your rights are not the piece of paper, but the rights are what your law says. 

· Contract can include more than just the writing. It can include other things the parties agreed to during their negotiation. 

· Parole Evidence Rule: What did the parties AGREE to? What are the TERMS? 
· This rule addresses the following: 

· A situation where we have a WRITTEN CONTRACT. (No written contract don’t worry about this rule). 

· One or both of the parties want to offer evidence at trial to show that the contract either includes a term that you cannot find in the contract (additional), OR the contract includes a term that conflicts with the written agreement (different). 

· When the parties want to go into court and testify/offer evidence that this contract has something in it that you don’t find in the written agreement—this evidence is called PAROLE EVIDENCE. 

· This rule addresses the question: will we permit that evidence to be received to be admitted at trial? 

· Purpose: balance the value of certainty while balancing the concern of giving effect to the intent of the parties. 

· §213: Effect of Integrated Agreement on Prior Agreements (Parole evidence rule): 

· (1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them. 

· Aimed at protecting final, written contracts. 

· If we have an integrated agreement, whether partial or complete, we will NOT admit parole evidence that is inconsistent with the terms. The prior agreement is discharged. 

· This rule applies ONLY to an integrated agreement. 

· (2) a binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

· If you have a completely integrated agreement, you can’t use parole evidence to add anything additional, even if it is consistent. 

· §209: What is an integrated agreement? 

· An integrated agreement is a writing constituting a final expression of one or more terms of an agreement—essentially, a final, written contract. 

· Not a preliminary draft that needs to be negotiated over.

· Parole evidence rule applies only when there is an integrated agreement—agreement in writing and final expression of at least part of what the parties agreed to.

· §210: What is a completely integrated agreement? 

· (1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement. 

· Essentially, if it is just an integrated agreement, that means the writing is the final agreement. If it is also COMPLETELY integrated, that means it’s not just the final written agreement, it is the complete agreement. There is no other term that can be added. 

· (2) a partially integrated agreement is an integrated agreement other than a completely integrated agreement. 

· Essentially, a writing that is final but does not cover all the terms of the agreement. 

· Why is the restatement making this distinction between complete and partial integrations? 

· §216 Consistent Additional Terms
· (1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds the agreement was completely integrated. 

· Parole evidence to prove a consistent additional term is admissible if all we have is a partially integrated agreement. 

· NOT admissible, if it is a completely integrated agreement.

· (2) An agreement is NOT completely integrated if the writing omits a consistent additional agreed term which is: 

· (a) agreed to for separate consideration OR 

· If it is a separate exchange, it is not directly connected to the other exchange, not suspicious so not completely integrated agreement. 

· (b) such a term as in the circumstances might naturally be omitted from the writing. 

· Example—naturally omit the painting color of a house, something to agree on later. 

· Its not the heart of the deal, it is collateral and understandable if the parties neglected to put it in the document. 

· §215 Contradiction of Integrated Terms 

· If we have a binding agreement, either completely or partially integrated, parole evidence that contradicts with the writing is NOT admissible.

· Example: 
· Final, written contract with the following terms—A, B, C. One party testifies the other party promised “Not A” during negotiations.

· Inadmissible because it is inconsistent, the agreement would be discharged. 

· Same case, except other party promised “D”. 

· This term is consistent, not something that conflicts, it is just an additional term. 

· If partial integration—we can admit the evidence concerning D. 

· If complete integration—we cannot admit the evidence concerning D. 

· What is the difference between a written contract that is final and one that is complete? 

· Final as far as it goes, can be partial. 

· Might only be final as to what is on the page 

· Partially integrated: doesn’t have all terms they agreed to 

· Final and complete—no other part to the agreement. 
· What’s the difference between 216(2) and 213(2)—different consideration vs. separate contract? 

· In 216(2), we are dealing with contracts where the parties do make multiple promises for separate considerations/separate payments, but they intended it all to be same contract. 

· For example, you buy a car for 50k, but you also agree to buy an extended warranty for the car for 100k a year. They are all part of the same transaction; you are not going to buy a warranty unless you intend to buy the car. However, the warranty is for separate consideration. 

· This is not beyond the scope of the sales contract of the car so it is not a separate contract, but this writing is not completely integrated because we have a consistent term for separate consideration. 

· §214: Evidence of Prior or Contemporaneous Agreements and Negotiations are admissible in evidence to establish:

· (a) the writing is or is not an integrated agreement 

· (b) that the integrated agreement, if any, is completely or partially integrated

· (c) the meaning of the writing, whether or not integrated 

· (d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating causes

· (e) ground for granting or denying rescission, reformation, specific performance or other remedies. 

· Mitchell v. Lath:

· Represents the traditional approach that contract law took to parole evidence problems—importance on certainty and reliance on written word (Majority) 

· The written contract appeared to be a full and complete agreement, and, under the parole evidence rule, this means Mitchell could not provide evidence of the existence of the icehouse promise. 

· When the buyer wanted to testify to the oral promise that the seller would remove the icehouse, was that inconsistent with the written contract? — NO. 

· The written contract didn’t say anything about the icehouse. 

· Additional + consistent term. 

· The admissibility of this parole evidence is dependent on whether the written contract was complete integration or just partial integration: 

· Majority thinks that it was a complete integration. —the NY rule looks to the four corners of the writing. The writing was fully detailed. (TRADITIONAL APPROACH)—certainty 

· Merger clause is conclusive under this traditional approach. ----“this is a full and complete agreement”.

· If this is snuck in, §211 Standardized Agreements is implicated. 

· Dissent: 
· We should look to the circumstances surrounding the drafting of the contract and the intention of the parties. The document alone will not suffice. (RESTATEMENT/CA APPROACH) —balance with parties’ intentions 

· Compare writing + negotiations. Can’t just look at the writing of the agreement on its four corners. 

· §214: agreements and negotiations prior to the writing is admissible to establish the meaning of the writing, whether completely or partially integrated. 

· Consider parole evidence itself to figure out if the writing is the complete agreement!!! 

· Critique with this approach—you are destroying the certainty of the agreement. If you’re going to say that the admissibility of the parole evidence is determined by whether it is a completely integrated agreement, you look at the parole evidence, it is circular!

· Masterson v. Sine: 

· Dallas Masterson and his wife conveyed a ranch to the Sines, who were relatives.  The deed stated that Masterson reserved the right to repurchase the property "for same consideration as being paid here-to-fore plus their depreciation value of any improvements grantees may add."  Dallas goes bankrupt.  The bankruptcy trustee seeks a declaration of right to exercise the option to repurchase the land.  Defendants offer parol evidence to show that the option to repurchase could not be assigned to the trustee because the parties agreed it could only be exercised by someone in the family.  The deed says nothing about this.  The trial court permits parol evidence to be admitted to show the meaning of "depreciation value" and "same consideration."  It excludes parol evidence regarding assignability.  
· CA Supreme Court decides that the trial judge was wrong to exclude parole evidence for purposes of adding this term to the contract. 

· The parole evidence was admissible to show the meaning of “depreciation value” and “same consideration” because the restatement recognizes that parole evidence is admissible to define the meaning of what is in the writing. §214(c). 

· CA Supreme Court concludes that the written contract was not complete, and that parole evidence should have admitted to show that the option to repurchase the property may only be exercised by members of the family. 

· In deciding if the contract is complete, evidence other that the contract may be considered, including even the parole evidence itself. 214(b)
· The crucial issue in determining whether there has been an integration is whether the parties INTENDED to their writing to serve as an exclusive embodiment of their agreement. 

· 216(2)(b)—typically something that might naturally be omitted from the writing is partially integrated. 

· Dissent:

· The danger of going beyond the written instrument is that this can create an incentive for perjury. The parole evidence is the testimony of the interest parties.

· Traditional approach—we do not want to present this sort of threat to certainty. 

· Assuming the court correctly concluded the written agreement was only partially integrated, was the parole evidence used to add a term that was INCONSISTENT with that writing? 

· No, the majority is using parole evidence to understand the terms. 

· In RST approach, would parole evidence be admissible to show the contract included additional valuable land not mentioned in the contract?

· No, because the additional land is not something that would naturally be in a separate writing. You usually put that in the deed. 216(2)(b). 

· UCC 2-202: Final Written Expression—Parole or extrinsic evidence 

· You could admit evidence of a contemporaneous oral agreement to supplement a written contract. 

· UNLESS the court determines the writing to be intended also as a complete and exclusive statement of the terms of the agreement. 

· Comment 3—the way we decide if our agreement is completely or partially integrated is to ask “is this additional term something that certainty would have been in the original contract? — if so, it is completely integrated and no parole evidence. 
· Differs: RST will allow parole evidence if it is something that will naturally be omitted. The burden should be on the party claiming this additional thing was agreed to show there is a good reason it was omitted. 

· The UCC puts the burden on the party objecting the parole evidence to show that if they had agreed to it, they certainly would have put it in the bargain. High burden to meet. 

· Bollinger v. Central Pennsylvania Construction Co: 
· Action seeking reformation of a written contract—reformation is the act of changing the written contract (reforming the contract) because we think that there was a mistake in writing it out. 

· §155: When mistake of both parties as to written expressions justifies reformation: 

· Mistake about the contents or effect of the writing. From this point, rewrite contract. 

· Plaintiff agreed in writing to let defendant dump construction debris on plaintiff's land.  There was a verbal agreement that defendant would dig a hole, dump the debris into the hole, and then fill the hole.  The written contract said nothing about this procedure.  Plaintiff failed to read the contract and, thus, did not notice the omission.  Defendant dumped debris using this procedure, then stopped digging a hole for the debris.  The court admits evidence of the oral understanding.
· Why doesn’t the parole evidence rule compel the exclusion of the evidence in this case? 

· Because there was a mistake! — 214(d) 

· 214(d): you can use parole evidence to prove things, such as illegality, fraud, duress, lack of consideration, or other invalidating causes. 

· If the basis of the defense can be demonstrated by looking to the parole evidence, then this is a proper use of parole evidence and it is admissible. 

· Course of performance ---- Parties had contract involving the dumping of construction debris on land, the party dumping the debris did is that they first dug a whole dumped the debris and covered it up. 

· Hypo: 

· Written contract for sale of goods. Contract specifies a price of 100k., after the contract is made, the parties orally agree to modify the contract to provide a price of 120k. 

· NOT parole evidence. It is a modification (timing). 

· Parole evidence = before 

· Modification = after 

· No pre-existing duty rule issue because it is a contract under the UCC which you can modify a contract without consideration. 

· Extrinsic Evidence of Parties Intent to INTERPRET Language in Written Contract:

· Interpreting the language of the contract once we have figured out the terms of the contract. (What does it mean?) 

· Extrinsic Evidence: 

· Any evidence outside the written, literal language of the contract itself. 

· One of the things that the courts will frequently do in looking at ambiguous language in a contract, is to ask what makes financially sensible from a business standpoint. 

· Many types of extrinsic evidence. 

· Parole evidence—maybe parties in negotiations said things that provide some evidence of what they meant by the use of a particular word in a written contract.

· §214(c)—parole evidence can be admitted to establish the meaning of the writing, to interpret the writing, whether or not it is partially/completely integrated. 
· Course of performance—the history of how the parties have performed in this contract 

· Gives us insight on what they think it means! 

· Course of dealing—the history of these parties in dealing with each other in other transactions/contract. 

· Maybe their history provides some evidence of what they meant by a term. 

· Trade usage—what people in this particular industry mean when they use a term 

· §222: a usage having such a regularity of observance in a place, vocation, or trade to justify an expectation that it will be observed with respect to a particular agreement. 

· We should look for two parties who are members of the trade. It would then seem reasonable to conclude that they had the trade usage in mind/expectations. 

· OR if they know about the trade usage or have reason to know. 

· Can we admit extrinsic evidence to help interpret the language of contract? — Two approaches:

· Traditional—whether the language of the contract is plain/unambiguous.

·  If YES, then extrinsic evidence is NOT admissible to interpret, and the court tells the jury what the judge thinks the language unambiguously means. 

· CA/Rst—language is always inherently ambiguous.

· Judge is always bringing his background into interpretation.

· Extrinsic evidence is going to be admissible to interpret the language in a written contract SO LONG AS it is being offered to prove an interpretation to which the literal words of the contract is reasonably susceptible.
· Judge decides that question and if yes, that extrinsic evidence is admitted to the jury and then the jury decides. 

· §212 Interpretation of Integrated Agreement 

· A question of interpretation of an integrated agreement is determined by the trier of fact if it depends on the credibility of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic evidence. 

· The judge looks at the extrinsic evidence + language of written contract. If the extrinsic evidence is suggesting a reasonable interpretation, all the evidence goes to the jury to decide. 

· If the extrinsic evidence is not imposing a reasonable interpretation of the contract, then the judge decides what the contract means as a matter of law 

· §202 Rules in Aid of Interpretation: 

· (1) Words and other conduct are interpreted in light of all the circumstances and if the principal purpose of the parties is ascertainable it is given great weight

· Objective theory of contracts!!! 

· We have to look to what the parties said, apparent circumstances, words they used, conduct they engaged in, etc. that may have a bearing on what the parties meant by a particular phrase or term. 

· (2) A writing is interpreted as a whole and all writings in a transaction are interpreted together.

· (3) Unless a different intention is manifested, 

· (a) where language has a generally interpreted meaning it is interpreted in that meaning—common everyday language. 

· (b) Technical terms and words of art are given their technical meaning when used in a transaction within their technical field 

· People in chicken business make a contract. If the word chicken means something special to them, different than average everyday civilian, it is interpreted using that meaning. 

· (4) Course of performance—history of the performance of the contract.

· If you have a history of performance, that informs us what the parties meant when they used a particular word or phrase, that is pertinent to the contract 

· (5) Course of performance, course of dealing, usage of trade should be looked at to help us interpret the language of the contract and if possible.

· We should try to take in all of this evidence and use it to interpret the contract in a way that rationalizes all these different bits of extrinsic evidence. “Consistent with each other” 

· §203 Standards of Preference in Interpretation: 

· §203(b): Express terms are given the greatest weight 

· The literal language of contract is most important. 

· Also possible that parole evidence could be used to add a term to the contract. If you do, that becomes an express term. —given higher priority than other types of extrinsic evidence 

· §203(b): Course of performance greater weight than course of dealing or trade usage.
· WHY? Course of performance is specific to this contract. 

· §203(b): Course of dealing is given greater weight than usage of trade. 

· UCC 1-303 sets up the same prioritization. 

· Pacific Gas and Electric v. Drayage: 

· Defendant agreed to indemnify plaintiff against “all loss, damage, expensive and liability resulting from injury to property, arising out or in any way connected with the performance of this contract”. 

· Defendant wants to offer evidence that the clause meant to cover damage to third parties who sued plaintiff 
· Trial court—plain language of the agreement required the defendant to indemnify plaintiff for injuries to plaintiff’s property. It refused to admit any extrinsic evidence. (TRADITIONAL APPROACH) 

· CA Supreme Court’s critique of the “plain meaning” approach: 

· Court is saying that all language has to be interpreted. You cannot say that language has a fixed, clear, obvious meaning. You have to interpret it. 

· Must go beyond just the literal plain language meaning. 

· (CA APPROACH) The test of admissibility of extrinsic evidence—whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible. 

· (1) Preliminary consideration of all credible evidence offered to prove the intention of parties. The court decides, after considering extrinsic evidence, whether the language in the contract is reasonably susceptible to the various interpretations being suggested. 

· (2) If it is, then the court allows the extrinsic evidence to be admitted and the jury decides what the contract means. 

· WWW Associates v. Giancontieri: 

· TRADITIONAL APROACH

· The court seems to think we are adding something. 

· Is it contradicting what the writing says? — complete integration, can’t add anything. 

· If we are using the parole evidence to interpret, what is the rule under which parole evidence can be admitted for that purpose? 

· Only when the language is unclear and ambiguous and not clear on its face you can use extrinsic evidence 

· Trident Center v. Connecticut General: 

· Issue: trident filed a lawsuit asking the court to declare that the contract actually gave trident a right to repay. It offers extrinsic evidence to prove that trident could prepay anytime within the first 12 years by paying the full amount but 10% fee. 

· Judge Kosinski does not like the CA approach but ends up applying that law and remanding the case saying that they must apply the PG E case. 

· Critique: PGE is adjusting the power dynamic of the courtroom to deal with modern society and modern economy.

· Lamps Plus v. Varela: 

· Varela is one of the employees that got hacked. Filed a lawsuit that is a class action against lamps plus in his behalf and on behalf of all the other employees. Contract said nothing about class actions, just said that you have to take it to arbitration. No express mention of having a class proceeding makes it ambiguous whether Varela could bring a class action claim

· SCOTUS reversed the lower court opinion, which held that under CA contract law, this ambiguity should be resolved against the drafter of the contract. (Lamps Plus) 

· §206–Interpretation Against the Drafter 

· In choosing among the reasonable meaning of a promise or agreement or a term, the meaning is generally preferred which operated against the party who wrote the contract! 

· §211: Standardized Agreements 

· The law does not want to include terms in standardized agreements that the other party, if they knew about it, would not have agreed to those terms. 

· Frigaliment Importing Co. v. BNS International Sales: 

· Which type of bird was being referred to by “chicken”? 

· The evidence concerning the meaning of chicken is not conclusive. Why does the defendant win?

· The plaintiff has the burden of proof!!! No evidence means that the plaintiff does not win 

· Hurst v. WJ Lake and Co

· The court uses trade usage to conclude that 49.5% is the same as 50%, meeting the 50% requirement of the contract.

· Is this consistent with UCC 1-303(e)? 

· Yes, because it is parole evidence, which is given greatest weight. 

· §202(5)—parties are in the same industry, which you can use to interpret the 50% term. 

· If we were applying the NY approach, would we get a different result? (Look strictly to the four corners of the document to determine the meaning) 

· Different result — the plain meaning would rule. Numbers have a specific meaning and 49.5 is not 50.  

· Use of Extrinsic Evidence to Supplement or Qualify—Gap filling 

· ISSUE: A problem has come up in the performance of this contract and the parties have a dispute. At court, the court concludes the contract does not answer the question and does not tell us what to do in this case. ------ THERE IS A GAP IN THE CONTRACT!  

· §204 Supplying an Omitted Essential Term

· When the parties in a bargain have NOT agreed to a term that is ESSENTIAL to the duties, a term that is reasonable in the circumstances will be supplied to fill the gap. 

· In deciding what is reasonable, among the things the court can look to is EXTRINSIC EVIDENCE!

· §221 Usage Supplementing an Agreement

· An agreement is supplemented (court adds) by a reasonable usage with respect to agreements of the same type if each party knows or has reason to know of the usage and neither party has reason to know that the party has an intention on the contrary. 

· Trade usage!! 

· §223: Course of Dealing

· Course of dealing pertinent to a court deciding what is reasonable to insert in the gap. 

· In the UCC, there are certain provisions that are called the gap-fillers. The UCC tells the court what to insert into the gap. 

· UCC 1-303(d)—course of performance, course of dealing, trade usage, can be used to supplement a contract. 

· Nanakuli v. Shell Oil: 
· Contract provided that price would be “Shells posted price at time of delivery” 

· Posted price—daily market price 

· Price protection (custom in Hawaii)—asphalt supplier would not pass on price increases for paving jobs that the contractor had already been on based on the lower previous price. 

· Nanakuli brought this suit because Shell Oil failed to price protect and it should be obligated to based on trade usage and also based on good faith and dealing. 

· Trade usage is being used to interpret or to gap-fill? —gap-fill. 

· Nanakuli wants something that is outside the contract. 

· What’s the problem with concluding the contract has a gap? The contract described the price. It didn’t leave price unstated/unaddressed. 

· How does the court deal with the conflict between the express language of the contract (pay daily market price) and the trade usage to gap fill? 

· § UCC 1-303(e) 

· The court is struggling with express terms in the contract that seem to address the problem but is confronted with very powerful evidence of trade practice that suggests these parties had something else in mind under these specific circumstances. 

· If this court was taking a traditional approach, they may not see a gap. 

· Rationale—because there is no complete negation of the trade usage, it can be allowed in. 

· The court can look to the trade custom to decide what is reasonable to fill the gap. What is reasonable is price protection. 

· The court held that where you have a contract that specifically states a price, or describes how to arrive at the price, BUT there is a clear trade usage that seems to be inconsistent with what the contract said, THEN for us to say there is no gap, the contract must specifically address the trade usage and say we want to overrule it and don’t want it to apply.

·  If the contract gives a general rule about the price, and not addressing the specific trade usage, there is a gap.

· Columbia Nitrogen Corp v. Rooster Co.: 

· Merger clause—something that says this is the complete agreement. 

· A significant shake up of the market because the market price of the fertilizer dropped dramatically, and the defendant refuses to complete the purchase 

· Appellate court found that the trial court improperly excluded evidence of trade usage and course of dealing which showed that the parties did not intend for the contract to be binding if the market changed. 

· Trial Court: 

· Custom and usage and course of dealing is not admissible to contradict plain and unambiguous and plain language of a valid written language. 

· In §203–express terms take precedent over other extrinsic evidence. Also, plenty of courts say that the number one thing is to look at the written contract. If plain, unambiguous, express, don’t fool around with other extrinsic evidence. 

· Appellate Court: 

· The test of admissibility is not whether the contract appears on its face to be complete in every detail, but whether the evidence of course of dealing and trade usage reasonably can be construed as consistent with the express terms of the agreement. 

· The contract is SILENT about adjusting prices and quantities to reflect a declining market —GAP FILLING!! 

· The contract had a merger clause. Why doesn’t the parole evidence rule exclude the trade usage and course of dealing evidence? 

· The Parole evidence rule only limits the admissibility of parole evidence (what the parties agreed to prior to or contemporaneous to the contract). Trade usage, and course of dealing are NOT parole evidence. They are not subject to parole evidence rule. 

· Merger clause does not prevent trade usage, course of dealing, or course of performance. It only prevents parole evidence, because it is saying it is a complete agreement. 
· They are extrinsic evidence, which can be used to INTERPRET written contracts. Extrinsic evidence can ALSO be used to gap fill, which is why the appeals court can do this. 

· If there is some dramatic, unprecedented market move, it might be reasonable to say the parties couldn’t have anticipate this, when they wrote their contract we should assume they did not address that question. ---- more of a reason to have a gap when there is a drastic market change.
· Factual question—extent to degree of market change. The more dramatic, stronger the case for a gap 

· INTERPRETATION OF A MISUNDERSTANDING: 
· Raffles v. Wichelhaus: 

· The objective theory of contract applies to interpretation questions just as it does to formation questions. 

· This means that courts normally interpret contracts by asking what would reasonable people in the position of the parties have intended by the words of the contract. 

· Here, the language of the contract could have meant either. —both reasonable. There were 2 ships named Peerless leaving from Bombay carrying cotton. 
· Buyer and seller contract for goods on a ship named P, two of these ships exist, what result if they have different ships in mind and neither is aware that there are two?

· NO CONTRACT. §20(1)(a).
· If by coincidence, they happened to have the same ship in mind? 

· §20(1) does NOT apply, because no misunderstanding. There is a contract! 

· If they have different ships in mind, but the seller knows that there is another ship and the buyer doesn’t? 

· The court would find for the buyer, because the seller knew about the ambiguity. 

· What if the parties, by coincidence, both had the October P in mind, but in the contract they explicitly referred to the December P? 

· §201(1)—where the parties have attached the same meaning, it is interpreted in accordance with that meaning. 

· The rule is described in §20 and §201: 

· §20—effect of misunderstanding 

· (1) tells us if and when we have a contract 

· There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

· (a) neither party knows or has reason to know the meaning attached by the other OR 

· (b) each party knows or each party has reason to know the meaning attached by the other. 

· (2) tells us if there IS a contract, what are the terms? 

· The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties IF 

· (a) that party doesn’t know of any different meaning attached by the other and the other knows the meaning attached by the first party OR

· The party doesn’t know that there is a misunderstanding, but the other person does and the other person knows what meaning is attached by the misunderstanding party. 

· (b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.  

· Supplementing the Agreement with Terms Supplied by Law: gap fillers, warranties, and mandatory terms

· UCC has various gap filling provisions. —these are implied in law.

· If there is a gap that the parties do not address, the law supplies an answer even if there is no evidence of what the parties might’ve intended.

· The UCC also implied certain warranties in sale of goods contracts 

· UCC §2-314 Implied warranty of merchantability:
· Applies where the seller is a merchant dealing in goods of this type. Implies that the goods are fit for their ordinary purposes and are safe. 

· Examples: 

· Retired lawyer sells her old car to her neighbor—not merchants, the law would not imply warranty of merchantability. 

· Used car dealer sells a used car to a buyer—merchant! Implied warranty of merchantability! 

· Used car dealer sells old desk—not a merchant in dealing with desks. No implied warranty of merchantability. 

· Car—fit for driving around town and the brakes will work. 

· Car driven in an off-road race in the dessert and crashes—NO breach of implied warranty of merchantability, not ordinary use. 

· UCC §2-315 Implied warranty of fitness 

· Applies where a buyer, who goes to a seller and lets the seller know that she wants goods for a particular purpose and relies on the seller’s knowledge or skill to select goods fit for that purpose. 

· Example: 

· What if the buyer told the car dealer that she wanted a car that could be driven off road in the desert and instead of selling a four-wheel drive car, the seller gives her an ordinary passenger vehicle. —breach of implied warranty of fitness. 

· UCC 2-316: there are ways that a seller of goods can disclaim the warranty and eliminate it. 

· Implied warranty of merchantability—Must disclaim and must be conspicuous if you do it in writing 

· Implied warranty of fitness—disclaim but must be in writing and conspicuous. 

· Express warranties: 

· The parties have said or done something that leads us to conclude that they have themselves inserted a warranty into the contract, NOT something the law has supplied. 

· Remember—a warranty is another word for a promise. (UCC) 

· UCC 2-213—a seller in a sale of goods contract gives express warranties in three situations: 

· Any affirmation of fact or promise made by seller to buyer. 

· Any description of the goods 

· Any sample or model 

· UCC 2-213(2)—a statement purporting to be merely the seller’s opinion does not create a warranty. 

· Factual statement of the goods = promise/warranty 

· Opinion about the goods = sales talk, not creating a warranty 

· Keith v. Buchanan: 

· Court concludes that the seaworthiness of this sailboat was an express warranty under 2-213 of the California version of the UCC. 

· Why wasn’t this just sales talk? 

· The court says that opinionated statements include—lack of specificity, made in an equivocal manner, reveals the grounds are of experimental nature. 

· Presumption is that when the seller describes the goods to the buyer, the default is that there is an express warranty created. The three elements might move us into an opinion type of statement. 

· What’s the difference between this case and caveat emptor? 

· Caveat emptor—silent about something 

· Here, the salesman made a statement and described the goods. This leads to an express warranty. 

· Assuming a contract is formed to purchase a product, it is shipped to a buyer with documentation that refers to express warranties never discussed by buyer and seller prior to formation. 

· Can these express warranties become part of the contract? 

· UCC 2-209—an agreement modifying the contract doesn’t need consideration to be binding 

· YES!!! 

· UCC 2-316(1)—An express warranty normally cannot be disclaimed at some less obvious time. 

· We are to construe the words/conducts that create an express warranty and the words to limit such warranty as consistent with each other. 

· If someone gives an express warranty, but then later on maybe in the written contract, says something that is pulling back that express warranty, we should avoid the conclusion that the express warranty is gone. 

· Presumption—negation of the express warranty is not going to take place even if the seller says something afterwards to the contrary. 

· Logically inconsistent for the seller to make this promise and later say they aren’t.

· But subject to the provisions of this article on parole and extrinsic evidence negation or limitation is inoperative to the extent that such construction is unreasonable.

· Essentially, express warranty is inoperative when inconsistent. 

· Unless the parole evidence law prevents it. 
·  2-316 says go with warranty unless there is a problem with the parole evidence rule. 

·  Fully integrated agreement = no parole evidence = no express warranty

· BUT REMEMBER-----CA APPROACH IS VERY BROAD, even if the agreement says its complete, may not be complete!!! 

LIMITS ON THE BARGAIN AND ITS PERFORMANCE 

· Assume contract has been formed + terms are known + interpreted the terms + statute of frauds/other defense do NOT exist based on the status of the parties or the behavior of the parties at the time of formation .... 

· NOW, sometimes courts will still refuse to enforce a contract because its terms are unfair or because something happens after formation that the parties never anticipated (pandemic, war, etc). 

· Unfairness: 

· McKinnon v. Benedict: 

· Traditional approach to dealing with unfair contracts—-“although a contract is harsh, oppressive, unconscionable, it may nevertheless be enforceable at law; but in the discretion of the court, equitable remedies will to be enforced against one who suffers from such harshness and oppression. 

· When a plaintiff is asking for the court for a specific performance, the plaintiff must show it has been fair/equitable. If not, the court has the discretion to withhold the equitable remedy. 

· Traditional approach to dealing with contracts that are unreasonably one-sided, is that the contract is enforceable, BUT the court retains the power to withhold equitable relief. 

· What in the facts in this case suggest that there is something unfair? 

· Status of the parties—wide disparity between the business experience of the parties. 

· Court concluding that this is an unfair promise – plaintiff asking for equitable remedy ( not going to give it – needs to be fair to get remedy (need clean hands) 

· §208–Unconscionable Contract or term

· If contract or term is unconscionable at the time the contract is made, the court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term or may limit the application of any unconscionable term to avoid unconscionable result. 
· Tuckwiller v. Tuckwiller: 

· Tuckwiller made an offer to care for the old lady for the rest of her life in exchange of her interest in the property. 5 weeks later old lady lied. The court ordered specific performance of contract in favor of Tuckwiller. 

· The terms in this case did not indicate any disproportionate exchange.

· She could’ve died the next day or lived for another 20 years. They were taking a risk and viewed from the day the contract was made (not retrospectively), it is fair.

· Old lady’s idea to begin with 
· “Do any possible act of nursing and provide her every pleasure possible”—nice of Tuckwiller!! 

· Plenty of evidence that there is no unfair pressure on Mrs. Morrison 

· In determining whether a contract is unconscionable as to deny its specific performance, the transaction must be viewed prospectively (at the moment of formation), not retrospectively. 

· What is an aleatory contract? 

· The parties involved do not need to perform until a triggering event. there is a risk each side is taking, beyond matters that they can control.

· Black Industries Inc. v. Bush: 

· Introduces another aspect to the traditional approach that courts have taken to terms of contracts that might be viewed as unfair. 

· §178–unenforceable on the ground of public policy!

· A promise or other term of an agreement is unenforceable on the grounds of public policy 

· if legislation provides that it is unenforceable OR 

· the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms. 

· Defendant makes the argument that the case is against public policy since profits of P are unwarranted and passed to the government.

· The court holds for plaintiff. Even though Black industries is reaping this large profit they are not doing much, just arranging transactions

· Here, there is no disproportionate exchange. Black industries are doing a good amount of work, they are connecting the customer with the manufacturers, they are the middleman. 

· Contrast with McKinnon, the court thought that there was an enormous unfair advantage in return for a short term relatively modest interest free loan that was paid back quickly. 

· Arm’s length means that the transaction is between two parties that the status and abilities are within the same level. 

· This contract is armlength ---- Two businesses! 

· Traditional approach—arm’s length transaction, nothing shady or contrary to public policy, the court is going to enforce it and not substitute its own judgement of what the contract should’ve provided. 

· Reasons: efficient administration, certainty, freedom to contract. 

· How courts address modern contracts—standard form and adhesion contracts 

· These are contracts that we enter into on almost a daily business—buying something online, renting an apartment, subscribe to a magazine, etc. 

· Contract of adhesion because there are a couple of points to negotiate (color, options you want), but vast majority of the terms are non-negotiable. 

· Unconscionability—a basis for a court to refuse to enforce a contact, or a part of it. 

· § UCC 2-302 

· If a contract or term thereof is unconscionable at the time the contract is made, a court may refuse to enforce the contract or may enforce the remainder of the contract without the unconscionable term or may limit the application of the unconscionable term to avoid any unconscionable result.

· Same as §208 

· What does the law mean by “unconscionable”? 

· UCC 2-302 (Cmt 1) 

· Applies to both common law contracts and sale of goods. Equally valid to all contracts. 

· Previously, courts have policed unconscionable contracts by adverse construction, manipulation of rules of offer or acceptance, or public policy reasons. 

· This section allows courts to pass through the traditional approaches^, to a new approach to directly address the unconscionability or fairness of the contract 

· TEST: Whether, in the light of the general background and commercial needs of the trade, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract. 

· Matter of law, the court decides. 

· Is a contract going to be voidable for unconscionability whenever a party uses its superior bargaining power to negotiate a one-sided contract? 

· No. It is focused on the circumstances of the transaction and whether that allocation is unfair. 

· The principle is one of the preventions of oppression and unfair surprise. (Not a disturbance of allocation of risks because of superior bargaining power) 

· Bottom line—if you’re using the bargaining power in an oppressive way, that’s a problem. Otherwise it is okay. 

· Unequal bargaining power frequently LEADS to abuse. 

· Concept of unconscionability has two aspects to it: (most jurisdictions you need to show both) 

· Procedural Unconscionability 

· Unfairness in the bargaining process that led to unfair surprise. 

· Unfair surprise—something in the process of bargaining or the terms was not clear/apparent, the terms were hidden or in complex legalities or in fine print that were not understandable. Or there was no opportunity to read the terms before. The process of bargaining does not fit the model of the bargaining that should be a contract. Or maybe not enough time to go through it.  

· No jurisdiction holds that a contract is unconscionable only for procedural unconscionability. 

· Substantive Unconscionability 

· Contract contains a term that is unreasonably one-sided or contrary to public policy. 

· Focus on the actual terms of the contract, not on the process. 

· Three step analysis: 

· (1) Is there a one-sided term? 

· (2) If so, does it protect a legitimate interest? 

· (3) If so, is it a reasonable way to protect that interest or does it go beyond what is necessary? 

· §178 is also a basis to prove that something is substantively unconscionable. 

· O’Callaghan v. Waller 

· The court held that the exculpatory clause relieving the landlord of liability for negligence was enforceable and the plaintiff had no claim. 

· §195—deals directly with a term in a contract that exempts someone from liability for harm caused intentionally, recklessly, negligently. 

· (1)—a term exempting intentional or reckless tort is unenforceable on the ground of public policy. 

· We don’t want people thinking that if they sign the contract they can just shoot you 

· Not the issue in O’Callaghan case. 

· (2)—a term exempting negligent conduct is unenforceable on grounds of public policy IF

· (a) The term exempts an employer from liability to an employee for injury in the course of his employment
· (b) The term exempts one charged with a duty of public service from liability for one to whom the duty is owed. 

· Applicable? In a situation where you have to take what is offered to you because of a housing shortage, it is hard to say that freedom of contract should triumph. Thus, it can be said that housing can be treated as a public utility and the landlord had a public duty to maintain safe premises. 

· (c) The other party is a member of a class protected against the class to which the first party belongs. 

· Are tenants in a class that society needs to protect against landlords? 

· The court says that landlord-tenant relationships are a private matter. 

· On the other hand, tenants should be protected—housing shortage here, tenants didn’t have a lot of bargaining power to negotiate terms of the lease. 

· Procedural Unconscionability? Nothing indicating that Mrs. O’Callaghan didn’t understand or concerned about the exculpatory clause. 

· Substantive Unconscionability? 

· (1) The exculpatory clause preventing her from suing the landlord was pretty one-sided.

· (2) It is very hard to run a business where a lawsuit can just put you out of business overnight. You need to protect yourself from claims that may ruin your business. Legitimate interest for the landlord to protect themself. 

· (3) The landlord could have put in the lease a limit on how much could be recovered if someone were to bring a claim. (Limitation on liability, contrasted to exclusion of liability). Outside of the lease/contract, the landlord could have bought insurance to protect himself from claims like this. 

· Graham v. Scissor Tail: 

· Plain as a music promoter who entered into 4 written contracts with defendant, who represented a singer.  The contracts were for the singer to give concerts. Contracts were all on a standard industry form that had an arbitration clause. The plaintiff loses in arbitration and then later claims that the contracts were all unenforceable. 

· Part of the problem plaintiff claims was that these were contracts of adhesion. ---- Other side has the power and you can either take it or leave it (stuck with it) 
· A contract of adhesion is fully enforceable. 

· Two limits on the enforcement of adhesion contracts: 

· (1) such a contract or provision which does not fall within the reasonable expectations of the weaker or adhering party will not be enforced against him. 

· §211(3) Standardized Agreements: where the other party has reason to believe the other party manifesting assent would not do so if they knew of the other term, that term is unenforceable. 

· (2) Unconscionability 

· Was the arbitration clause in Graham unconscionable? 

· The court decides that there is an unconscionable contract. 

· (1) Procedural?

·  Here, there is no indication of unfair surprise 
· (2) substantive? 

· Is the term contrary to public policy or unreasonably one-sided? 

· Public policy—everyone is entitled to basic due process. One of the essential aspects of due process is that you can go to a neutral decision maker and have your case heard. Fair trial! 

· One-sided—arbitrator was very clearly biased 

· Does the defense have a legitimate interest to be protected by having the arbitrator that is biased? NO. 

· Strong case for substantive unconscionability. 

· Takeaway—if you have a strong case for substantive unconscionability, that can make up for some doubts about procedural unconscionability.

· Dynamic relationship between elements. 

· Parcel Room Case: 

· Parcel room check that had the word “contract” on it that bound both parties and limited liability to $25. 

· Court says it would not appear to a reasonable person that this check created a contract because it performed another function (to identify who is the owner of the parcel). 

· Courts use the reasonable person standard and say that it is not enforceable. 

· Procedural unconscionability? 

· Unfair surprise: lack of notice – tell them to read it, it is a contract 

· Substantive unconscionability? – price only ten cents. Maybe a reasonable person would have realized that this is a contract because it is so common. 

· Williams v. Walker-Thomas Furniture Co. 

· Welfare defendants purchasing household goods. Didn’t get title until all items fully paid. 
· Was the contract procedurally unconscionable? 

· What was wrong with the process of bargaining? It was hard to understand! 

· The lay person would not reasonably understand the pro reta provision. (Also, it is exacerbated because it is a store for poor people on welfare, not a store on rodeo drive) 

· When the terms are stated in complicated terms that the reasonable person would not understand, there is a problem with the process. 

· Was the contract substantively unconscionable? 

· (1) One-sided in favor of the seller. 

· (2) The seller has a legitimate interest in adding this term because his customers may have been defaulting more often because he is dealing with a poorer community. 

· (3) The seller could have done other things, not reasonable. 

· The seller could have instead added higher interest rates. 

· Security interest to items. 

· Public policy may play a role in this analysis. ------ What is the effect of this decision on poor people? If interest rates are added, poor people will not be able to afford it.

· Stoll v. Xiong:

· Price unconscionability—whether a contract can be unconscionable simply by virtue of the price being charged. 

· The court concludes that the consideration paid by the defendants for the farm far exceeds the value of what they are getting. Based on that fact, the chicken litter paragraph is unconscionable. 

· For unconscionability, you look at the time the contract was made. You cannot count how much the chicken litter will be worth over 30 years, you need to know at that time. 

· What facts suggest that this contract was procedurally unconscionable?

· Defendants are refugees, poorly educated, they do not understand English, cannot read English, and presumably the complexity of this transaction was beyond them. 

· Unconscionability: Arbitration Clauses

· Armendariz v. Foundation Health Psychcare Services: 

· Plaintiff sued employer for wrongful termination based on sexual harassment and discrimination. Employment contract said that the wrongful termination claims had to go to arbitration but did not require any other claims brought be arbitrated. 

· Supreme Court held that this was unconscionable 

· Weak case for procedural unconscionability, compensate with a contract that is so obviously substantively unconscionable. 

· Public policy against arbitration? 

· Public policy in favor of arbitration definitely exists. It saves time, decreases court costs, secrecy. 

· However, this contract allows the employee to only bring specific claims. On the other hand, it allows the employer the ability to bring any claim. (VERY One-sided)

· Prasad v. Pinnacle Property Management Services: 

· Prasad entered into IRA that required her to arbitrate claims against Pinnacle and waived her right to maintain a class action against Pinnacle. 

· The court held the IRA was procedurally unconscionable. 

· Oppression and inequality in the bargaining process with regard to Prasad needing this employment opportunity. 

· One-sided explanation of benefits without an explanation of the disadvantages. 

· Consistent with Caveat Emptor because------If you are going to go ahead and say the benefits, you may have to go further and say everything else. (half-truth) 

· The court holds various terms substantively unconscionable 

· In the end, the court still enforces the rest of the IRA, particularly the provisions requiring arbitration. 

· Why? The provisions made unconscionable could be stricken without changing the main purpose. Some aspects of this contract that were a problem/unconscionable, they severed those and enforced the rest of it. 

· §208–a court may “enforce the remainder of the contract without the unconscionable term” 

· Understand that in response to unconscionability, legislatures enact statutes to protect parties. ------contracts that violate these statutes cannot be enforced. 
· Performing in Good Faith 

· What’s the difference between interpretation and gap filling? 

· If there’s a dispute—first thing to do is read the contract! This involved seeing what the language is and figure out what the language means, which is interpreting. 

· When does this become gap filing?— after reading the contract and interpreting it, it does not supply an answer for the parties. 

· §204—court must supply a term that is reasonable under the circumstances. 

· UCC 1-304–Obligation of good faith 

· Every contract or duty within the UCC imposes an obligation of good faith in its performance and enforcement. 

· Comment 1: the doctrine of good faith merely directs a court toward interpreting contracts within the commercial context which they are created, performed, and enforced, and does not create a separate duty of fairness and reasonableness which can be independently breached. 

· INTERPRETATION! 

· Courts refer to this when dealing with the terms the parties have actually agreed to. 

· §205: Duty of Good Faith and Fair Dealing: 

· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement. 

· Dalton v. ETS:

· ETS did NOT investigate information provided from Dalton and did not release the second score. 

· NY highest court—agrees that there was a failure to act in good faith, does not require the release of the score but just requires an investigation from ETS. 

· HERE, the registration bulletin, in saying that Dalton has the option in giving additional information that it was him who took the test, there was an IMPLIED DUTY to actually do something with that information. 

· Similar to Wood v. Lucy—the contract provided that Lucy, the designer, gave Wood the exclusive rights to market items with her name. Court implied that exclusive rights means the implied duty to use those rights. 

· The law implies into every contract a duty of good faith and fair dealing. 

· UCC 1-20: defining good faith 

· Good faith means honestly in fact and observance of reasonableness in fair dealing. 

· Market Street Associates v. Frey 

· JC Penny owns land, thinking of developing the land. It sells the land to GE, leases it back, and gets GE to agree to give what the contract calls “reasonable consideration to requests by JCP for financing to build improvements”. JCP could buy the property back for a price well below market if GE fails to give consideration. 20 years later .... JC penny asked GE for financing but did not remind GE of the provision. GE did not do it. 

· IS the contract to sell the property below market unconscionable? 

· No....you judge fairness when the contract was formed. 

· Presumably it was not unfair when the contract was formed. 

· §205—good faith and fair dealing in ENFORCEMENT 

· Court remands to see if JCP violated the covenant of good faith and fair dealing by not reminding GE about the provision. 

· If there is no existing contract, can’t say there is a duty in the performance and enforcement of the existing contract to disclose market value. 

· Industrial Representatives v. Clare Corp: 

· Draws a distinction between acting opportunistically and dishonesty. The court suggests that being dishonest is improper and a breach of good faith and fair dealing. However, it is OK to act opportunistically. 

· “Contract law does not require parties to be fair, equitable, reasonable. It does require parties to avoid taking advantage of the opportunities that arise from sequential performance, when the contract does not require a particular subject.” 

· Illegality
· A contract is void for illegality. 

· If the subject matter of a contract is illegal in that its performance involves a crime or a tort, the contract is void. 

· Example: A makes a contract with B for B to murder C. 

· When there has been partial or complete performance under an illegal contract, the court will “leave the parties as they find them.” That is, there is no right to restitution by either party. 

· If the subject matter is not illegal, but a party’s PURPOSE for the contract is illegal, the contract is voidable at the option of the innocent party, if there is one. 

· Example: A makes a contract to purchase chemicals from B to make a bomb. 

· Court will not enforce the contract for A. 

· Court will enforce the contract for B, if B did not know of A’s illegal purpose. 

· Restatement §178–refuse to enforce contracts that violates public policy. 

· Broader basis for voiding a contract than illegality. 

· Broader than unconscionability, in that under this section there is no requirement for procedural unconscionability. 

PERFORMANCE AND BREACH
· Assuming a contract is formed, there are NO defenses, the terms of the contract have been determined, the next issue is: whether the parties were required to perform the promises, and if so, whether there was a breach? 
· Contracts consist of more than just promises. They also include conditions.

· Conditions—qualify promises/obligations, by describing the circumstances under which a party must complete their obligation  

· §224 Condition 

· A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due. 

· If your performance does not become due, you cannot be in breach. 

· Express condition—something expressed or stated right in the contract. 

· Language used to create express condition: 

· On condition 

· Provided that 

· IF 

· Only IF 

· I don’t have to pay, unless 

· Subject to

· Etc. 

· To the extent that you leave things ambiguous, you run a risk that you won’t get the protection you want. 

· Ambiguities interpreted against the drafter. 

· The test to whether an express condition is satisfied is whether it has been done COMPLETELY. 

· Examples: 

· S promises to sell goods to B and B promises to pay 1000 for the goods on condition they are delivered no later than Tuesday. Is B obligated to perform on its promise to pay if the goods are delivered Wednesday? 

· NO. Buyer’s promise was not absolute. It was conditioned/limited. 

· Buyer was obligated to perform his promise only if a certain event occurred (if goods were delivered on Wednesday). 

· Assume the same contract states that B promises to pay 30 days after the date of delivery. Is the passage of 30 days a condition on B’s promise? 

· Condition—an event not certain to occur. 

· The passage of 30 days—it is certain to occur. 

·  This is NOT a statement of condition. It is simply a statement as to timing of when the payment is due. NOT whether the payment is due. 

· Why would a party bargain for a promise or a condition? What is the difference between the legal consequences of breaching a promise and failing to satisfy a condition?

· Breaching a promise: can be sued for breach 
· Failing to satisfy a condition: the party who’s promise was conditioned is under no duty to perform (insurance policy against being in breach) 

· Effects of Conditions: 
· Luttinger v. Rosen

· When we are looking at a promise that is subject to an express condition (a condition stated right in the promise/contract), close DOES NOT count to satisfy that condition. 

· §224–for us to stay “the event has occurred”, it has to occur completely/perfectly/100%.

· Frequently, when trying to decide if a condition is satisfied, we have to interpret the language, decide if parole evidence can be allowed in, address the gap! 

· Problems of Interpretation: Does the language create a condition? promise? Both? 

· Peacock v. Modern Air: 

· Defendant general contractor hired plaintiff to do sub-contract work.  Plaintiff completed work with no problems.  But defendant failed to pay on grounds defendant was not paid by owner who was bankrupt. Defendant claims a condition on its obligation to pay thereby was not met. 
· The contract calls for payment to subcontractor 30 days after general contractor is paid.  
· Does the court think there is a condition on the general contractor’s promise to pay? No. 

· If the contract language in question does not create a condition, what does the court think is the function of that language? —just describing the timing of the performance. It is not describing whether performance is due. 

· What if the owner never pays the general contractor??—-this is a GAP. We would need to fill the gap with something reasonable. 

· “I pay sub. on condition that I get paid” ( clear language of express condition would make it harder for court to conclude that this wasn’t a condition 

· Gibson v. Carnage:

· The contract calls for the portrait of the deceased daughter to be satisfactory to the father, is this a promise or a condition?

· It is a condition on the father’s promise to pay for the portrait. He wanted to limit his obligation to pay only if he was satisfied. 

· If performance (payment) is conditioned on the father being satisfied, has he made only an illusory promise? 

· NO. 

· His satisfaction not totally up to his whim. It has to be in good faith (§205). 

· Mattie v. Hopper—when there is a promise subject to a condition of satisfaction, there are two ways to interpret such a condition: 

· (1) Ask, is the subject of this promise something that we could say can be evaluated on an objective basis? Is it practicable to ask whether a reasonable person would find this portrait satisfactory? 

· If YES—§228: if the subject is commercial/business in nature, we can figure out what an objective standard of satisfaction may be. That is how we should interpret. 

· (2) If they are involving taste, personal judgement, fancy, then all we ask is whether the person is subjectively satisfied in good faith? 

· Is he deciding honestly whether he likes it or not?

· HERE, we should interpret this satisfaction clause under the subjective standard. 

· We are talking about art, and a painting of the father’s deceased daughter.

· §227(1) 

· “In resolving doubts as to the nature of a condition, an interpretation is preferred that it will reduce the obligee’s risk of forfeiture.... unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.” 

· Is there an argument here that we should interpret this as imposing an objective satisfaction for the father? 

· Obligee’s risk of forfeiture” in this case—the painter is the obligee. 

· Maybe…… He spent time, money, resources, etc. 

· BUT.... §227 continues in saying “unless there is an assumption of risk”—here, the painter solicited the father and chased the father for business. He agreed and assumed the risk that the father may not like the work. 

· §229 Excuse of a condition to avoid forfeiture 

· To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange. 

· There is a condition in the contract, the condition did not occur, and if the forfeiture is going to be big/major loss, then the court may excuse the nonoccurrence of that condition, depending on how important that condition was to the transaction. 

· If not material to the exchange, the court may excuse the nonoccurrence of the condition. 

· In §224....” condition is an event must occur UNLESS ITS NONOCURRENCE IS EXCUSED.”—make it go away, pretend it wasn’t there. The other party must perform. 
· Constructive conditions of exchange: 

· Implied condition vs. express condition 

· Express condition—expressed right in the contract. You have to interpret the contract maybe to conclude that, but the express condition is embodied in the language of the contract. 

· Constructive condition—added by the law; implied into the contract by the law. What the law implies is going to be directly a function of the sequence of performances (the order of which the performances are supposed to take place). 

· Rst §234 

· (1) Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are DUE simultaneously. 

· Essentially, if the contract doesn’t tell you who goes first in performance, the law IMPLIES, where performance can be rendered simultaneously, that they must be rendered simultaneously. 

· (2) except under (1), if the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless language/circumstances indicate contrary. 

· If one side’s performance is going to take a while, and the other quick, the person who made the promise of a performance that would take a longer period of time would go FIRST. 

· Every contract is logically covered by this section. 

· Hicks v. Bush: 

· Two big companies negotiating and inserting conditions into their contract. When one side sued the other for failing to go through with the deal, the defendant offered parol evidence that the parties agreed to a further condition--that the deal would not go through unless they raised $672,000 first.  
· §216: when an agreement is not completely integrated 

· (2)(b): naturally omitted term 

· reasonable explanation for leaving it out of the writing 

· Here, two parties would not want to put it in the contract so all public could read it ( first approach = make the writing partially integrated so no Parol Evidence problem 

· Alternatively, no contract/assent yet ( no final written agreement until we raise the money 

· Kingston v. Preston: 

· Apprentice brings this lawsuit against the business owner for the conveyance of the business. The business owner’s defense is that the apprentice didn’t give collateral. 

· The apprentice argued that the dealer’s promise to convey was INDEPENDENT of apprentice’s promise to provide security and that the business could not withhold his performance

· The contract didn’t say anything about an express condition describing the relationship of the promises the parties make. Does that mean that both parties are unconditionally obligated to perform? 

· NO. the parties could not have intended that the owner still has to perform if the buyer does not perform on his end. 
· Restatement §238 

· Where all of part of the performances to be exchanged are due simultaneously, it is a CONDITION of each party’s duties to render such performance or manifest the present ability to do so. 

· Simultaneous = §234(1) ( 238 

· Restatement §237 

· If there is one of the contracts under (234(2)), where one party’s performance will take longer than the other, then the guy who takes longer will go first, and it is a constructive/implied CONDITION on the SECOND party’s performance, that the first person has not had an UNCURED MATERIAL FAILURE. —he has done the job adequately. 

· Hint—to satisfy an implied condition, close is good enough. Unlike express condition it doesn’t have to be perfect. 

· If the first party does a material failure = 2nd party doesn’t have to perform---condition NOT satisfied. 

· Not simultaneous = §234(2) ( 237 

· Restatement §225

· (1) Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is satisfied. 
· (2) unless it has been excused, the non-occurrence of a condition discharges the duty when the condition can no longer occur. 
· (3) non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur. 

· Stewart v. Newbury 

· The court of appeals in NY decided that the gap concerning the sequence of performance (the contract does not say the order of performance), should be filled in the same way that we have already seen §234(2) tell us! 

· Stewart’s performance is going to take a good amount of time, the promise to pay money is quick! 

· If you start on a job, the assumption is that you work first and then get paid. 
· TIP: you can still be in breach of a PROMISE, but have satisfied a condition, FORCING THE OTHER PARTY TO PERFORM. 

· Example: 

· B promises to pay 1 mill on condition it can get an 8% loan and S promises to convey title. B gets an 8.1% loan. Assume B pays 999,999. 

· Express condition NOT satisfied.

· Is the constructive condition on S’s promise satisfied? 

· The condition on S’s promise is satisfied. (NO material failure) 

· If S does not perform, he is in breach! B can sue for specific performance. 

· Is B in breach of his promise?

· Yes. He is in breach, he could be sued by S. Because the constructive condition on S is satisfied, S has to perform.

· Consequences of Non-Performance: 

· Jacob and Young’s v. Kent: 

· Plaintiff agreed to build a house using a specific type of pipe. Assume that the contract has a clause that says any work, not fully in accordance with the specifications, will be rejected and immediately torn down. 

· Plaintiff (builder) uses plumbing pipe from a different type of manufacturer. Defendant refused to pay and demanded the pipe ripped out and replaced. Court of appeals holds for the builder. 

· Value of house is not affected in any respect by the fact that the pipe was not manufactured in reading. 

· The court is worried about forfeiture. If they interpret it as a condition, it would be ridiculous for the builder to undue the work and considerable expense he has put into the house (§227(1)). 

· They read it as a promise, not an express condition. So material breach is the standard. 

· What if this was a contract for the purchase of a new Ferrari and the seller delivered a Mercedes of equal value... 

· Brand is important! This is a material failure. 

· Cardozo assumes that the brand does not matter in THIS situation! —no difference in the pipes, its hidden, same value, etc. 

· What is a material failure? — §241! 

· The following circumstances are significant in determining whether a failure to render performance is material: 

· (a) the extent to which the injured party will be deprived of the benefit he reasonably expected 

· Measure by degree

· (b) the extent to which the injured party can be adequately compensated for the part of that benefit which he will be deprived

· (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture 

· (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all circumstances including any reasonable assurances 

· (e) the extent to which the behavior of the party failing to perform comports with the standards of good faith and fair dealing. 

· Plants v. Jacobs: 

· Plants agrees to build a house for Jacobs. The builder does all the work but misplaced a wall. The court says this is not material. 

· §241(a)—an important circumstance in analyzing material breach is the extent to which the injured party will be deprived of the benefit he reasonably expected.

·  Here, he didn’t reasonably expect a wall! There is an actual difference to the utility of the room. Greater extent of being deprived of what he reasonably expected. 
· Constructive conditions under UCC 2-601: the perfect tender rule

· If we have a contract calling for a single delivery of goods, ANY non-conforming shipment (any problem with the seller’s goods), the buyer can REJECT the goods before he accepts them. (Perfect tender rule) 

· The seller is obligated to make a “perfect tender” 

· Buyer can reject the goods. (Not the same as rejecting the offer). IF the buyer ACCEPTS the goods, the buyer can then REVOKE acceptance of the goods, only if there is a SUBSTANTIAL defect or non-conforming goods. 

· When does the buyer accept goods? 

· When the buyer FAILS to reject goods within a reasonable time, indicates to the seller that the goods are acceptable, or does ANYTHING that we would say is inconsistent with seller’s ownership. 

· When one side has breached, what are the options open to the other side? 

·  One option is that you don’t have to perform. Treat is as if the deal is off, goods are sent back, can’t be sued on breach. 

· Another option is to keep the goods and sue for damages. 

· Another possibility is the right to cure. 

· Why should sale of goods contracts be treated differently than construction contracts when it comes to constructive conditions? 

· Why do we have a perfect tender rule? Normally, when there is no express condition we do not judge in a perfect standard. 

· This is because of the last option, which is that the buyer can say to the seller that u did the wrong product, they have the opportunity to fix the problem—the party in breach has the right to cure. 

· Suspending performance and terminating the contract: 

· Two Issues: 

· STEP 1 Does a party have to perform on its promise?

· Law of conditions answers this! If a condition on a promise is not satisfied/excused, the promissor has NO Duty to perform, and cannot be in breach! 

· STEP 2 Was there a breach by a party? 

· Assuming the conditions on a promise have been satisfied/excused, this means the promisor has a duty to perform. This further means that we need to examine that the promisor did perform and whether this performance was adequate to perform some or all of his obligations. 

· A single act by one party can mean BOTH that a condition on the other party’s promise has not been satisfied AND the first party is in breach. 

· Now the question of satisfying a condition and breaching a promise are not ALWAYS connected. 

· Sometimes, a condition is NOT satisfied but there is still NO breach. 

· Walker v. Harrison:

· Situation where one party to a contract begins to perform. The second part claims the first party is rendering defective performance, but the first party denies this. Should the second party stop her own performance? 

· The court held that the manufacturer of the sign was supposed to keep the sign clean, but its failure to live up to everything the promise said he was supposed to do was NOT MATERIAL. Rather, Harrison was the first one to do a material breach when he said he will not pay 

· Contrast with “Harrison promises to pay rent on condition that walker immediately cleans”

· This is an express condition on Harrison’s promise to pay the rent. 

· If it WAS material, and walker cleaned the sign, no material failure anymore. 

· K and G Construction v. Harris: 

· The court held that the damage to the property and the failure of Harris to pay for it were a material failure, and thus the condition on the KG promise to pay was not satisfied. 

· Takeaway—this is a fairly typical situation. Namely, one party “allegedly” does something wrong, like defaults in its obligation, the OTHER party responds to that by itself holding back a payment until the first party responds by curing the problem. 

· If the court held it was NOT material, KG withholding payment would’ve been the first material breach. 

· Parties to contracts like this have to balance two different concerns: 

· They don’t want to simply let the other side’s default go without any response. Especially because if you do not say something, you may waive the issue. 

·  Balance against the risk of overreacting and then becoming the party that commits the first material failure, who loses in the lawsuit. 
· Mitigating Doctrines:

· Mitigating the effect of a condition means we are trying to come up with rules that are half/mid-range resolutions of problems. 

· Divisibility: 

· Gill v. Johnstown Lumber: 

· Promise to deliver 4 million logs, but only a quarter were delivered. 

· The court says that this contract is severable, and the performance is complete with respect to some of the items but not the complete agreement. 

· IF we say a contract is DIVISIBLE, then we analyze for an issue like whether the conditions were satisfied, part by part!! Treat the contract like a series of contracts, not like one transaction. 

· Thus, even though we may say we have a relatively small fraction of the 4 million logs to the mill, if we call this a divisible contract, we are not going to judge substantial satisfaction/material failure to a single transaction. We take it part by part. 

· §240: How do we know when there is a divisible contract: 

· (1) performance of each party is divided into two or more parts. 

· (2) the number of parts on each side is the same 

· (3) each part of the performance by one party has a corresponding equivalent part in the other party’s performance. 

· Typically comes up in progress payment situations! 

· Waiver, estoppel, and election: 

· If the condition is excused, that means the promise that had been conditioned is now UNCONDITIONAL. This means that if the promisor does not perform, there is a breach of that promise. 

· Estoppel: 

· A condition is excused on the ground of estoppel, where the party whose duty is conditions says BEFORE the condition was to be fulfilled., that it will perform even if the condition is not fulfilled and the other party changes position in reliance. 

· Waiver and election: 

· WAIVER—A condition is excused by waiver when, AFTER the condition was to have been fulfilled but was not, the party whose performance was conditioned, KNOWING THERE WAS A FAILURE of condition, states it will still perform, and the other party relies on the statement. 

· Difference between waiver and estoppel: the timing of the statement! 

· Estoppel—before condition had to be satisfied 

· Waiver—after the condition had to be satisfied 

· When there is no reliance, but the party whose duty was conditioned still chooses to perform, she makes an ELECTION. 

· Enforce contract as originally written, minus the condition that one party has elected away. 

· Example: 

· Buyer promises to buy seller’s house by 30th ON CONDITION (express) seller paints the house by the 15th. 

· On the 16th (after condition was supposed to be satisfied), the seller tells the buyer he needs more time to paint. The buyer says OK, take until the 20th. (WAIVER) 

· On the 19th, the seller says he needs even more time, and the Buyer says OK you can take until the 25th. 

· In reliance, the seller waits until the 25th to paint. (ESTOPPEL) 

· On the 30th, the seller still has not painted and Buyer decides to perform anyways. (ELECTION) 

· Mckenna v. Vernon: 

· Progress payments, for each progress payment there is an express condition that the architect signs the certificate of approval. 

· The builder asks for the progress payments, and the owner makes the progress payments without receiving a certificate from architect. 

· The builder completes the work. At the end, the owner refused to make the last payments on the grounds that no certificate from architect has been provided. 

· Court concludes there has been a waiver. It looks at the history of the owner not requiring the certificate, and concludes that it is in essence, saying to the builder, I am waiving the requirement for the certificate for the past work, but also waiving it or estopped from claiming there needs to be a certificate for the last phase of work. 

· If after the penultimate(next to last) payment was made, the owner comes to you and wants to make sure there will be a certificate for the final payment, how could the owner have avoided a waiver? 

· §84 Promise to perform a duty in spite of non-occurrence of a condition (this scenario) 
· (1) talks about the situation where there is a promise to perform a conditional duty, in spite of the non occurrence of the condition—the owner says i don’t need the certificate I’m paying you anyways, that becomes binding. (Waiver, estoppel, election) 

· (2) if promise is made before the time for performance of condition has expired, and condition is within the control of the promise, the promisor can make his duty subject to the condition by notifying the promisee of his intention to do so IF: 

· (A) notification must be received within reasonable time to cause condition to occur AND 

· (B) The reinstatement of the requirement is not unjust because of a material change of position by the promisee AND 

· (C) The promise is not binding apart form the rule stated in (1). 

· Not a situation where the owner says just pay me 1k and no certificate. Enforceable modification, promise is binding. 

· How do we know a promise is binding?—-consideration, promissory estoppel, etc! 

· Failure to Cooperate or Prevention: 

· If a party has some control over whether a condition on her duty to perform will be fulfilled, the condition is excused if she doesn’t try to fulfill the condition OR she tries to prevent its fulfillment. 

· Failure to cooperate: 

· Condition on buyer’s promise to perform that a party has control over, but doesn’t try to fulfill the condition. 

· Example: 

· Buyer promises to buy seller’s house IF buyer can get a loan at not more than 8% (express). 

· Buyer never applies for a loan! 

· Can buyer defend seller’s suit for breach on the grounds of failure of condition, because he didn’t get 8%? 

· NO!! Failure to cooperate!!! 

· Prevention

· A and B have a contract. It is a constructive condition on A’s promise that B first substantially performs its promise

· B tries to perform, but A wrongfully acts to make performance more difficult. 

· B ends up unable to perform. 

· What happened on A’s promise, can A sue B for breach? 

· Condition on A’s promise goes away. 

· A cannot sue B for breach. 

· B is going to be EXCUSED, because of A’s PREVENTION. 

· Now A’s promise is unconditional. B’s duty is discharged. 

· Anticipatory Repudiation—prospective nonperformance 

· Issue—what if, there is a contract that calls for the parties to perform at some date in the future. What happens if BEFORE the date for performance arrived, one of the parties says “I am not going to perform” OR says “I am not sure I will go through with this”? 

· That is prospective nonperformance—future nonperformance (anticipatory repudiation) 

· One party makes it clear they are not going to perform. This statement goes to something big enough to constitute a material failure under §241. 

· Rst 250: when a statement or an act is a repudiation 

· a repudiation is a statement to by the obligor to the obligee indicating that the obliged will commit a breach that would of itself give the obligor a claim for damages for a total breach under 243 OR 

· A voluntary affirmative act which renders the obliged unable or apparently unable to perform without such breach. 

· What is a total breach under rst 243???—it is the sort of breach that results from a material failure under rst 241! 

· (1): a breach by nonperformance gives rise to a claim for damages for total breach only if it discharges the injured party’s remaining duties to render such a performance. 

· §242: circumstances significant in deterring when remaining duties are discharged. LOOK AT 241.

· Three things that follow from §241: 

· Material failure—constructive condition on someone’s promise is excused. 

· Material failure—there is a breach 

· Material failure—when one side commits a material failure, the duties of the nonbreachor are discharged. 

· What if the statement was “maybe I will not honor the contract”—is that an anticipatory repudiation under 250? 

· 250(a) requires a statement that the obligor will commit a breach. If what the employer said is “maybe, I am not sure, still thinking, etc”, that is NOT a repudiation under this section. 

· BUT....what should the employee who gets that message do?? 

· §251: demand assurances of performance. 

· (1) where reasonable grounds arise to believe the obligor WILL commit a breach by nonperformance, the obligee may demand adequate assurance of performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until assurance. 

· If one side raises reasonable grounds to believe there will be a repudiation, this gives the other side (party receiving the statement) a right to demand adequate assurance of performance. 

· (2) the obligee may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances. 

· After the other side demands adequate assurances, it turns the clock to start ticking under this section. (If you do not demand, clock does NOT start) 

· If you do not get, in response to your demands, an assurance of performance within reasonable time, BOOM. Now there is a repudiation!! 

· If within a reasonable time, assurance of performance does not arrive back, then at that moment this can be treated as a repudiation. 

· §253

· (1) Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach. 

· Repudiation triggers the right to sue for breach at that moment. Don’t need to wait and a hope and see if the repudiation changes his mind 

· §253(2)

·  Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance

· Hochster v. De La Tour: 

· Contract beginning June 1. In may, the defendant says he will not honor the contract. Plaintiff sues for breach of contract May 22. Defendant says there can’t be a breach until June 1. 

· The court rejects the defense and holds that the plaintiff can sue before June 1 under the doctrine of anticipatory repudiation. 

· Here, when the employer said that he doesn’t have to work anymore is a statement indicating the obligor will commit a breach. 

· Assuming that there was a repudiation in this case, was the court right that the injured party could sue immediately and did not have to wait until June 1 (date the employer agreed to perform) to see if the employer actually breached? 

· YES. 

· We want to give the injured party a chance to mitigate damages as quickly as possible. 

· Kanavos v. Hancock Bank and Trust Co: 

· Poses a problem under voluntary disablement—-not a situation where a statement has been made, but a set of circumstances arise where the other side has put itself into a position where it cannot perform. 

· The court finds that despite the repudiation and breach, there was still a constructive obligation on defendant’s obligation to provide the plaintiff with the opportunity to purchase and that this condition is not excused by the repudiation and breach. 

· Here, the buyer could not manifest a present ability to perform because it did not have the money!! It did not have 760k in cash, or at least it was the burden of the plaintiff to show it had this ability and it did not!

· §238 Effect on other party’s duties of a failure to offer performance 

· Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, 

· It is a condition of each party’s duties to render such performance that the other party either render or 

· With manifested present abilities to do so, offer performance of ability to do so. 

· Similar rule under UCC 2-507: 

· Buyer has no obligation to pay unless seller has the ability to deliver goods. 

· UCC 2-511 

· Seller has no obligation to deliver unless buyer has made payment or has ability to pay. 

· McCloskey v. Minweld 

· Where you are put in a situation of insecurity, and there are reasonable grounds the other side will not perform, you can demand assurances and if none is given, repudiation. 

· There contract did not specify a date for performance by the defendant to come up with the steel and build the frame. At the time, there was a severe shortage.

· Plaintiff wrote the defendant, threatening to terminate the contract unless defendant gave unqualified assurance it secured the steel. (Demand for assurances) 

· Defendant responded by asking for help. 

· Court did NOT view this as repudiation. 

· Not an unequivocal repudiation. They wanted to do it, they tried. 

· §251–obligor’s failure to provide assurance of performance. 

· Hard to say that defendant provided assurance of performance. 

· “Adequate assurance of due performance” 

· You can demand what you are due under the contract, but you cannot demand MORE THAN THAT.

· Here, the contract did not specify the date by which the defendant needed to come up with the steel. There was a gap. 

· The GC demands 30 days, nowhere in the contract does that term appear. 

· §256–under certain circumstances, a repudiation can be retracted (pulled back)

·  (1) the repudiation can be nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final. 

· Contract square 1. 
REMEDIES
· Common law remedies.

· Expectancy Damages.  Difference between the net value of what was promised (market value of service/goods) and the net value of what was received, if anything, from breacher.  
· Recoverable except to extent they could be reasonably mitigated. [main remedy for breach of contract] 

· Getting the benefit of the bargain 

· Example: 

· Gold makes a contact with Federal Express to deliver his lecture handout to the law school so it can be reproduced in time for his lectures.  Gold tells Federal Express that if the handout is not delivered the next day, he will be fired.  Federal Express promises next day delivery for ten dollars.  The handout arrives four days later; at about the time regular mail service would have delivered.

· Promised = next day delivery service 

·  Value = market price [ $10] 

· Received = four-day service 

·  Value = market price [50¢] 

· Expectancy loss?

·  10$ - 50¢ = $9.50

· Consequential damages.  Non-breacher can also recover other losses caused by the breach so long as reasonably foreseeable to breacher at the time of formation.  Duty to mitigate.

· These are all other damages as a consequence of the breach, not directly related to what you were promised. They just follow from the breach. 

· Same contract as above.  Because the handout is late, the law school fires Gold.  Can Gold recover lost income from Federal Express? 

· YES. Reasonably foreseeable because told Federal Express that he would be fired 

· Larger than expectancy damages 

· Result? The other side is signaled of their potential liability in the event of the breach and may take that into consideration when bargaining for this contract. 

· Incidental damages.  Non-breacher (innocent party) may recover reasonable costs of mitigation because they have an obligation to reasonably mitigate losses.

· Can recover costs of mitigation 

· Quasi‑contractual recovery.  Where a promise is not enforceable, but one party receives a benefit from the other, the party bestowing the benefit may recover its reasonable value. [unjust enrichment] 

· Bart Simpson, a minor, promises to pay McDonalds $5 for a Big Mac, large fries and a Coke.  The man behind the counter hands Bart the food and asks for the $5. Bart responds “Eat my shorts.”  What can McDonalds recover?  ( can recover reasonable value of the food; (capacity – necessaries) 

· Liquidated Damages.  Explicitly states in the contract “in the event of breach, here is what you owe”.

· LD clause enforceable if 

· (1) at the time of formation damages for breach were difficult to estimate, and 

· (2) the amount specified in the clause was a reasonable forecast of the actual damages. 

· Special contract that specifies what is owed in event of a breach; not always enforceable ( is it reasonably calculated to proximate actual damages or put to punish? 

· Remember ---- contract law does not seek punitive damages. This is because breaching sometimes further economic efficiency. 

· Seller agrees to sell Buyer 100 shares of stock for $10 per share.  The stock had a market value of $9 per share at the time of formation.  The contract provided that, if Buyer failed to pay, she would be liable for liquidated damages of $2,000.  Is the clause enforceable?  

· Fails on both elements 

· Easy to estimate 

· 2x the actual damages

· Specific performance.  Equitable remedy by which a party to a contract is ordered to perform according to its terms.  The judge does NOT order one of the parties to the contract for money.

· In determining if specific performance is available, there are five issues:
· (1) Does a valid contract exist?

· (2) Have all conditions been satisfied or excused?

· A party does not have a duty to perform on their promise UNLESS the conditions on that promise have been satisfied or excused. 

· So a judge is not going to order unless conditions satisfied or excused

· (3) Is the legal remedy (damages) inadequate? 
· Specific performance available only where money damages would be inadequate, as where the subject is unique. (can’t be replaced with money).
· Seller promises to sell house to Buyer for $1,000,000.  The contract price is equal to market price.  Seller breaches.  What remedies are available? 

· Contract for real estate is unique: Can’t just give the buyer money and thin the buyer can replace what he is buying. 
· Force the sale 

· Expectancy: net value promised ($0) – net value got (0) = 0 no legal remedy

· Katie promises to work as news reporter for local TV station for one year and also promises not to work as reporter for any other local TV station for one year thereafter.  She breaches both promises.  What remedies are available to the TV station? 

· Promise 1: Courts will not order specific performance of a personal services promise (can’t order her to go back to work ( involuntary servitude) 

· Can get consequential damages 

· Promise 2: Probably unenforceable – competition clause (covenants not to compete – need to be reasonably limited in scope) 

· Can’t be unreasonable (i.e., time that they last) --- consider length, geographic area, etc. 
· Exception: trade secret, customer lists 

· (4) Is enforcement of an order of specific performance feasible? The court will decline specific performance if that remedy cannot be enforced. 

· The way courts enforce orders ( hold someone in contempt of court – can put in jail or fine them for everyday they don’t comply with court order 

· Buyer agrees to buy Seller's house.  Seller breaches.  Should the court order specific performance if Seller is in the jurisdiction?
· Yes – when the party who is the subject of court order is in jurisdiction then it is feasible for court to impose court order 

· What if Seller and house are not in the jurisdiction?

· Not feasible for court to order specific performance 

· What if Seller is not in the jurisdiction but house is in the jurisdiction?

· The court can order specific performance because feasible – the court can convey the land itself (can take over property within its jurisdiction ( in rem) 

· (5) Are there any equitable defenses? 

· Laches: applies to prevent getting an equitable remedy if the plaintiff has engaged in unexcused delay in bringing the lawsuit that prejudices the defendant. 

· Buyer agrees to buy Seller's house.  Seller breaches and tells Buyer she intends to remodel.  After Seller invests significant funds in remodeling, Buyer sues.  The suit is brought before running of the statute of limitations.  Should Buyer get specific performance?

· No – waited until Seller invested significant funds 

· Unclean hands: only applicable with the plaintiff’s request at an equitable remedy. If the plaintiff does something improper, either to induce the contract or in its performance of the contract, the court can say that they haven’t acted equitably so they don’t get the remedy. 

· Buyer agrees to buy Seller's house, but Buyer induced Seller’s assent by convincing the neighbors to shun Seller because of her race. Should Buyer get specific performance?

· No. 
· Buyer agrees to buy Seller's house.  The next day Buyer intentionally runs over Seller with her car.  Seller decides to breach in retaliation.  Should Buyer get specific performance?

· Yes – not a case of unclean hands 

· Only have unclean hands if it was involved in inducement or performance of the contract 

· Unrelated nastiness does not impact specific performance, that’s a tort.
· UCC Remedies

· Buyer's remedies for seller's breach of warranty. (synonym for promise) 

· Status quo remedies.  Designed to get the goods back into the seller's control after the seller ships but breaches.

· Rejection.  In a contract for a single delivery, buyer can reject any nonconforming shipment before accepting the goods, no matter how trivial the nonconformity.  

· Perfect Tender Rule 

· Buyer agrees to purchase 5,000 Grade A Turkeys.   Seller ships 4,999 Grade A turkeys and 1 Grade B turkey.  Can buyer reject the entire shipment before accepting the goods? 

· Yes – even though only one defective turkey can refuse entire shipment 

· Revocation of Acceptance.  Buyer can revoke acceptance for substantial defect or nonconformity if problem was difficult to discover at the time goods were accepted or seller said the defect would be cured and it has not. 
· Acceptance occurs when buyer fails to reject within a reasonable time, or indicates the goods are acceptable, or does anything inconsistent with seller's ownership.  
· Standard = substantial breach; only when big problem and substantial nonconformities 

· Same case as in 1(a).  Buyer has all the turkeys dyed green for Christmas, then notices the B bird.  Can buyer revoke acceptance? 

· No already changed the product – inconsistent with seller’s ownership 

· Not substantial (1 out of 100) 

· In the case of both rejection and revocation, buyer must give seller reasonable notice of the defects and use of these remedies.  Buyer then must await instructions as to what to do with the goods.  If instructions are reasonable, the buyer must follow them.  If instructions are not reasonable, or if there are no instructions, the buyer can do anything reasonable with the goods.

· Other Buyer's Remedies.  

· Damages.  If goods are delivered and buyer decides to keep them, buyer can sue for any breach of warranty. 
· Damages = diminished value of the goods. 

· If seller fails to deliver goods or the buyer rightfully rejects or revokes acceptance, buyer can “cover” by purchasing substitute goods within a reasonable time after learning of the breach. 
· If buyer covers, damages = difference between cover price and contract price.  
· If buyer does not cover, damages = difference between market price at the time buyer learned of the breach and contract price.  
· Buyer can get consequential (foreseeable) and incidental damages under rules described above.

· Specific performance.  Available if goods are unique.

· Buyer agrees to buy a new Rolls Royce from a dealer.  The dealer breaches when a strike at the factory limits the number of autos the dealer can obtain and drives up their value.  The dealer has just filed for bankruptcy.  What remedies available to Buyer?

· Get car at original price 

· Specific performance = show item is unique (i.e., item is in short supply) 

· Defendant is insolvent = basis to argue money damages are inadequate 

· Sellers remedies for buyer's breach.

· Status quo remedies.  Remedies that restore goods to seller or permit seller to keep the goods.

· Right to Withhold Goods.  If buyer breaches while goods are still in seller’ possession, seller may withhold delivery.  Seller may then do whatever is reasonable (resell, scrap, etc.) and sue for damages.

· Right to Stop in Transit and Recover Shipped Goods.  If the seller ships goods and then buyer breaches, seller can stop and recover shipment if buyer is insolvent.  If buyer is not insolvent, seller can stop in transit and recover only large shipments like carloads.

· Other Seller's Remedies.  If seller still has the goods it can seek a substitute sale. 
· Damages = difference between contract price and the substitute sale price.  
· In such a case, seller must give notice to buyer of the resale except where goods are perishable or will decline in value quickly.
· This notice gives the buyer one last chance to complete performance.  
· Alternatively, seller can choose to recover damages = difference between contract price and the market price at the time and place delivery was to be made. 
· Seller can also sue for the price if goods are not resalable.

· Seller also can get incidental damages under the same rules that prevail under the common law.
MISTAKE, IMPRACTICABILITY AND FRUSTRATION OF PURPOSE
· Each of these defenses arises out of a situation where one or more of the parties entered into the contract based on an assumption about certain facts or circumstances and that assumption turns out to be wrong. 

· Usually based on circumstances that become apparent AFTER formation. 

· Sometimes referred to as grounds for discharge of duties, because they arise after contractual duties are formed.

· At the time of formation, no problem. Later, something happens or becomes apparent to make the duties go away, which is the meaning of discharge. 

· Mistake 

· Two types of mistake: mutual mistake and unilateral mistake.

· Mutual Mistake: 

· Applies where both parties to the contract are mistaken as to a matter that has a material effect on the exchange, UNLESS the party adversely affected by the mistake assumed the risk of that mistake. 

· §152 When Mistake of Both Parties Make a Contract Voidable

· (1) where a mistake of both parties, at the time the contract was made, as to a basic assumption on which the contract was made which has a material effect on the agreed exchange of performance. UNLESS the adversely affected party bears the risk of the mistake. 

· §154: Assumption of risk of mistake

· (B) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient. 

· Consciously aware that you lack the full facts, but willing to make the deal anyway. (Roll the dice). 

· Examples:

· (1) buyer agrees to purchase from seller what they both believed to be a painting by Van Gogh. Both are art dealers and had no doubt to authenticity. An expert proves the painting a fake. Enforceable? 

· NO.

· Subject to defense of mutual mistake. 

· Both parties were mistaken 

· Material effect, probably expensive by Van Gogh and now worthless 

· Did buyer assume the risk of mistake? No. The parties had no doubt that this was a Van Gogh, they were not consciously aware they were making a risk. 

· (2) same case, except buyer thought it was a Van Gogh but knew he could not be certain unless he consulted an expert. He doesn’t do so because not worth the time, bought the painting. Fake, contract enforceable? 

· YES. Caveat emptor. 

· The buyer is consciously aware he lacks full knowledge but is willing to go forward with the transaction, he assumed the risk! 

· (3) Same case. An expert proves the painting is an original Van Gogh but is worth far less than either buyer or seller thought. Is the contract enforceable? 

· YES. The idea is that mistakes as to VALUE are things typically that buyer and seller always bear the risk of. It is the essence of buyer/selling. 

· Unilateral Mistake 

· Applicable only where one of the parties is mistaken as to matter that has a material effect on the exchange. 

· §153 The defense applies where:

· (1) the other party (non-mistaken party) knew or should have known they were dealing with someone was making a mistake OR 

· (2) the effect of the mistake makes the contract unconscionable. 

· Again, there is no defense if the party adversely affected by the mistake assumed the risk of that mistake. 

·  Examples: 

· (1) seller takes what he thinks is just a pretty stone to a Jeweler for appraisal. The jeweler tells him it is worthless. Buyer, who happens to overhear the discussion, looks at it, and realizes it is 10k. He offers seller 1 dollar and seller agrees. Enforceable? 

· NO.

· Unilateral mistake of material fact. 

· Material because the seller thinks he owns a worthless rock when he owns a 10k diamond. (seller is mistaken) 

· Buyer is aware that the seller is mistaken. 

· There is no assumption of risk on the part of the seller. He is not operating under a situation where he consciously is aware he might be wrong because he has taken it to an EXPERT, who said it was worthless. 

· (2) buyer purchases an item at a flea market for $5. He discovers later that the item is a rare antique worth $50,000. May seller successfully sue to void the contract and recover the item? 

· NO. 

· The seller is bearing the risk of this mistake. 

· When you buy something at a garage sale, flea market, etc, the parties are dealing on the following basis: they know the vast majority of the stuff is just JUNK. They also know, they aren’t experts on everything in the flea market, and they are taking a risk. 

· Impossibility and Impracticability

· Impossibility—where after formation of contract, something happens that makes it impossible for a reasonable person to perform. 

· (1) death or physical incapacity of a person essential to performing promise in the contract.

· If a promisor dies or is physically incapacitated, he is not essential to the performance of his promise if the duty under that promise was delegable. 

· (2) destruction of the subject matter of the promise 

· (3) performance of the promise becomes illegal after contact is made 

· Impracticality

· (1) performance is made much more difficult (even though not impossible) 

· (2) by an event not anticipated at the time of formation 

· (3) through no fault of the person asserting impracticability 

· (4) that person does not assume the risk 

· Examples: 

· (1) student makes a contract with gold to teach him how to drive a Ferrari. The student falls into coma. Does the defense of impossibility apply?

· §262: death or incapacity of a person necessary for performance 

· If existence of particular person necessary for performance of duty—death or incapacity makes performance impracticable. 

· YES. Student is in coma; contract could not be performed. Unenforceable because impossible. 

· What if it was a contract to sell the Ferrari to Gold and now the seller is in a coma? 

· No defense of impossibility or impracticability, because the duty can be delegated. It is just the sale of a car, which can be done by the guardian of the seller. 

· Contract still enforceable. 

· (2) What if the student runs a driving school and makes a contract to teach gold how to drive. Student’s car is destroyed. Is performance impossible?
· NO. 

· §263: if the existence of a specific thing is necessary for performance of duty, the destruction of such thing makes the performance impracticable. 
· The subject of the contract is NOT that specific car, it is the service. He can go out and rent another car and still perform. 

· Enforceable contract 

· (3) assume a new law makes it illegal for law students and lawyers to teach driving. Is performance impossible?

· YES. 

· Contract not enforceable, because if after formation of a contract, there is a law created that makes performance illegal, it will be deemed legally impossible to perform. (Even if physically possible) 

· §36: Things that can happen after an offer is made that can terminate the power to accept 

· Offeror dies before offer is accepted. —power to accept terminates 

· Similar to this situation, where even after formation, if someone dies/incapacitated the duties under the contract are discharged. 

· If contract was illegal at the time of formation, it is void—illegality. 

· Similar to this situation where assuming at the time it was legal but after formation it becomes illegal, duties discharged. 

· TWO TYPES OF IMPRACTICABILITY

· Supervening impracticability §261

· Existing impracticability §266 

· §261: Discharge by supervening impracticability 

· Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or circumstances indicate contrary. 

· Cmt. D—this section can apply, even if performance is not rendered impossible. This is something short of impossibility. 

· §266 Existing impracticability or frustration 

· (1) where at the time a contract is made, a party’s performance is impracticable without his fault because of a fact of which he has no reason to know ... duties are discharged. 

· Taylor v. Caldwell: 

· P rented a music hall from defendant, planning to stage a musical festival. Before the festival, the hall burned down and neither party was at fault. Contract said nothing about what would happen in this situation. Plaintiff sued for breach, claiming that defendant promised to provide premises and breached the contract because he failed to do so. 

· The court rules—defendant’s duties were discharged for “impossibility” 

· Was it literally impossible for the defendant to perform the contract? —not impossible. 

· Had the defendant enlisted an army of folks and spent unlimited funds, they could’ve built it back quickly. But practically, impossible. 

· Most cases, performance is not literally impossible but just made MUCH more difficult—impracticable. 

· Was the destruction of Surrey gardens an event “the non-occurrence of which was a basic assumption on which the contract was made?” 

· The court says —the parties contracted on the basis of the continued existence of the music hall. 

· Impracticability applies and the duties are discharged if something happens that the parties, in making the contract, assume was not going to happen. 

· Assume at the time of contract, the stage is infested with termites and owner knows it. He makes the contract because he thinks its still OK for the contract. After the contract, the owner changes his mind because he thinks the building will collapse. 

· Can he assert impracticability under §261?? — NO. 

· What is required for this section to apply is an EVENT. 

· You can say in this instance that no event has happened after formation. The problem in this case was something that existed BEFORE formation. 

· §261 is not applicable because the problem pre-existed. 

· HERE, the landlord had reason to know of the problem!! So in this instance §266 also would not be applicable! 

· Remember the case with the rock?—§266 problem! 

· The rock was there at the time of formation, the parties did not have reason to know of the rock, right? 

· Remember “granite state” vs. California case —if builder should’ve known, no defense. 

· Assume the contract stated “in the event survey gardens is damaged/destroyed prior to scheduled use, the defendant will repair or rebuild to allow plaintiff to present the musicals as scheduled.” 

· Would impracticability defense be available? 

· NO. Why? 

· §261– “unless the language or the circumstances indicate contrary” 

· Even if this is a case where some event happens after formation that makes performance impracticable, IF THE CONTRACT EXPLICITLY ASSIGNED THE RISK OF THIS TO ONE PARTIES, that party is NOT discharged and cannot assert this defense. 

· Assume the owner of Surrey Gardens, just before entering into contract, was cited by the fire department for violations of the law that makes it susceptible for fire. If the hall burns down, should the defendant be discharged by §261? 

· “Performance becomes impracticable WITHOUT FAULT of the party claiming impracticability” 

· Assuming that the owner was cited, put on notice of the problems with the building that makes it susceptible to catch on fire, he needed to remedy the problems, and if he doesn’t and it burns down, that is NOT a basis upon which he can claim impracticability... he is at fault! 

· Fault meaning? Cmt. D— 

· Fault could be a matter of intention, like intentionally burning down OR 

· Fault could also be negligence!! 

· Assume Surrey gardens does not burn down, but the fire department refuses to issue a permit unless defendant makes certain changes to the venue. These would be so expensive that the defendant would lose money if he carried them out. 

· Are defendant’s duties discharged under §261?—impracticable meaning?

· The difficulty of performance doesn’t have to be literally impossible.

· Cmt. D—impracticability is MORE than just impractical! You can’t claim this defense just because this looks like you’re going to lose some money!

· Impracticability means that the person must show that performance was made MUCH MUCH harder/expensive/difficult.

· Typically what is required is a showing of significant magnitude. That the difficulty of performance is now multiples of what was originally anticipated. Little expense typically not enough.

· Transatlantic Financial Corp v. US:

· P (shipping company) makes contract with US to carry wheat from Texas to Iran. (Contract price – 350k). 

· Parties assumes that P would use the most direct route, Suez Canal (10,000 miles). This was not an express condition. The parties knew that the political/military situation in middle-east was dangerous, so they could foresee that a war may break out. 

· A war breaks out and prevents use of the Suez Canal. Not impossible for the P to perform it just extends the trip an extra 3000 miles. —43k more expensive.

· Plaintiff seeks to recover this money from the defendant. They claim that impracticability would have been grounds for them to assert their duties were discharged, BUT THEY PERFORMED ANYWAYS. Thus, the defendant was unjustly enriched (got a performance it was not entitled to under contract law and unjust enrichment is the extra cost). 

· Three elements to an impracticability claim: 

· (A) an unexpected occurrence 

· (B) failure to allocate risk of that occurrence to the party seeking to avoid the obligation to perform 

· Can be expressly assigned or it can be implied from the circumstances. (Same as §261)

· (C) as a result of the occurrence, performance became so difficult or expensive as to be “commercially impracticable” 

· “Foreseeability or recognition of a risk does NOT necessarily prove its allocation” 

· The parties both knew that there was a danger of war, the both could have foreseen that, it doesn’t mean it should be assigned to one party over another. 

· It also doesn’t mean that §261 is inapplicable. —“no occurrence of which was a basic assumption” 

· They are making this contract assuming that this event will NOT occur. 

· What if the closure of the canal and travel around the other route, plaintiff incurred no extra cost, could it claim impracticability? 

· NO. Impracticability doesn’t mean impossible, but it also doesn’t just mean a LITTLE more difficult. Things have to be A LOT more difficult by the event.

· Why does the court conclude that the plaintiffs increased difficulty of performance is NOT sufficient to warrant relief? 

· The court looks at the contract price (305k). The shipping company got the goods there as a consequence of spending an extra 44k. That was NOT enough to constitute grounds for impracticability. 

· Impracticability must make performance much more impossible than originally anticipated. Not talking about a marginal increase. 

· Eastern Air Lines v. Gulf Oil: 

· Eastern Airlines and Gulf Oil enter into contract, under which Gulf agrees to sell and Eastern will buy jet fuel.

· As a result of instability of the Middle East, there was an oil export embargo on the US. This drove up the market price of crude oil, which caused a shortage of jet fuel. 

· What the parties thought would be the benchmark that would accurately reflect price of oil was no longer valid because the government issued rules that controlled the price of the benchmark so that it could not move with the market. 

· §261 and UCC 2-615 (a) say the same thing. 

· UCC applied here, sale of goods contract. 

· Gulf was buying the crude oil from it’s own subsidiaries. It’s own subsidiaries were charging more because the price had gone up to their own parent company. When Gulf says their deal with Eastern is bad, the court says NO. Taking money from one corporate pocket to the other corporate pocket, the same company. 

· Not really confronted with a situation where performance is much harder.

· Court said even if Gulf established great hardship, they would not prevail because the events associated were REASONABLY FORESEEABLE at the time the contract was executed. If foreseeable, the consequences are taken out of this section, no impracticability, because the party disadvantaged may have protected itself from the contract. 

· Contrast with Transatlantic?? 
· If an event was NOT foreseen or it was NOT foreseeable, its clear the non-occurrence of the event was a basic assumption. 

· If parties COULD foresee the event—they can still make a contract that they intend to be enforceable only if war does not break out. They can still make a contract based on the assumption that event will not occur. 

· Sometimes expressly, by listing events that will excuse performance. (Forced Maessure clause or act of god clause) —something so powerful and unpredictable that the parties agree wipe out the obligations and discharge duties. 

· Frustration of Purpose 

· §265–Discharge of Supervening Frustration 

· Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an even the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless language or circumstances are indicate the contrary. 

· Three elements for Frustration of Purpose —discharge duties 

· (1) the purpose that is frustrated must have been a principal purpose of that party in making the contract. 

· BIG REASON of making the contract, not minor thing. 

· Parade cancelled (big event) contrast with drizzle (minor) 

· (2) the frustration must be SUBSTANTIAL 

· Not enough that the transaction is less profitable or less enjoyable

· (3) non-occurrence of the frustrating event must have been a basic assumption on which the contract is made.

· Krill v. Henry 

· Defendant agreed to rent plaintiff’s apartment for two days. Plaintiff’s purpose was well-known to defendant. The purpose was to observe the coronation parade of king, route well-publicized, which was directly below the apartment. The parade is cancelled because the king was sick. Defendant refuses to pay and plaintiff sues. 

· Court holds that the defendant’s obligation is discharged. He does not have to pay. 

· Frustration of purpose! 

· A situation where an event occurs that makes the BENEFIT that is the purpose of the contract DEFEATED. 

· Assume defendant makes a contract to buy goods, anticipating to receive profit. He is surprised when market price drops. 

· Can he refuse to perform under frustration of purpose? NO 

· Market fluctuations are things the parties ALWAYS assume or are DEEMED to assume can occur. 

· On the other hand, an unprecedented fluctuation in the price of the goods could lead to frustration of purpose 

· Assume someone purchased a ticket to Hamilton starring a specific actor. Right before the performance, it is announced that she is ill and another singer will perform in her place. 

· Should you be able to return the tickets and get your money back? 

· Frustration of purpose? Not really clear. 

· Is this a situation where what you are getting is SO DIMINISHED IN VALUE that we can say your purpose has been frustrated? 

· You still get to see the blockbuster play. But you don’t get to see the star. Tough. 

· What if solo concert by specific artist? 

· Frustration of purpose? YES

· Now, the essential purpose has been frustrated. You were going to see a particular person, not a play featuring someone. 

