Contracts Outline 2020 


CONTRACT FORMATION 

CONSIDERATION

Bargained for Exchange: A promise or return promise must be bargained for.  

· Gift: There is no bargain involved when one gives a gift to another.
· Act or Forbearance by Promisee: Sufficient to form a bargain if it benefits the promisor
· §71: consideration requires promises be bargained for: sought by promisor in exchange for his promise & given by the promisee in exchange for that promise
· Reciprocal relation of motive or inducement. 
· §79: no addt’l req. of gain/loss, equivalence or mutuality of obligation 

· §81(2): motive is key; promise must be part of reason for performance 
· Economic Benefit Not Required: If one party gives the other peace of mind or gratification in exchange for something, it may be sufficient to establish a bargain. 
·  Past or Moral Consideration: A promise given in exchange for something already done does not satisfy the bargain requirement 

· §71(2): can’t seek something in past in exchange for their promise, and not given by the promisee in exchange for that promise—you didn’t know about promise. 

· §82(1): can enforce promise to pay if indebtedness would be enforceable w/o statute of limitation 
· Legal Value Element
· Adequacy of Consideration: Pretense/Token consideration is insufficient, but peppercorn works so long as it is bargained for. 
· Pre-Existing Legal Duty is traditionally insufficient consideration. §73 
· Exceptions: new or different consideration is promised or the preexisting duty is owed to a third party rather than to promisor 
· Forbearance to sue is consideration if made in good faith. 
· §74(1): ^ is invalid unless (a) objectively facts/law unclear as to who can prevail OR (b) subjective belief in validity of claim made in good faith ( defer to reasonable person standard 
· Mutual and Illusory Promises: If only one party is bound to perform, the promise is illusory and will not be enforced. Courts often supply implied promises (i.e. best efforts) to infer mutuality (Wood v Lucy) 
· §77: Illusory Promise if promisor has a choice of performances. If each alternative performance would have been consideration if bargained for alone: its ok (77a) 

· Also termination clauses that can be exercised at will ( illusory 

· Strong v Sheffield: I will hold the note for as long as I please if you sign here. 
· Personal Satisfaction Clause doesn’t (§228) render a contract illusory: 2 types: (1) business standard: objective (2) personal taste ( can act subjectively as long as in good faith
· Substitutions for Consideration
· Promissory Estoppel (Detrimental Reliance): the promisor should reasonably expect her promise to induce action or forbearance of definite and substantial character and such action or forbearance is in fact induced
· §90: Reliance -- promise which promisor reasonably expects to induce action or forbearance and which does induce such action (not a Ferrari) is binding only if injustice can be avoided by enforcement 
· Restitution for Unjust Enrichment: 
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Factors to determine Unjust Enrichment: (1) is there an expectation that they would get paid, or is it more of a gift? (2) if we made them pay for services, would they be deprived of some valuable choice? (3) can the person “enriched” return the service or item without losing some valuable choice? (4) is the person enriched at fault for creating the unjust enrichment situation? (mislabeling your home when painters come in to paint) 

· Cotnam v Wisdom: doctor helps guy unconscious on street, no promise, no agreement. Doctor wins. 

MUTUAL ASSENT – OFFER & ACCEPTANCE

Nature of Assent: For an agreement to be enforced as a contract, there must be mutual assent.  In other words, one party must accept the other’s offer. Whether mutual assent is present will be determined by an objective standard i.e. did words or conduct manifest a present intention to contract? 

· §24: An offer is the manifestation of willingness to enter into a bargain, made so as to justify another person in understanding that his assent to that bargain is invited and will conclude it.   ( anything else, preliminary negotiations §26 
Offer: Creates a power of acceptance in the offeree (“last shot”). To be valid, must be:

1. Expression of promise, undertaking or commitment to enter into a contract 

2. Definite and certain in its terms 

3. Communicated to the offeree 
4. Ads or price quotes generally not offers 

a. Exception: Lefkowitz: where directed to a certain person & quantity is specified, or is clear, definite, explicit, and left nothing up to negotiation

5. Can be conditional offer in some circumstances 

a. If commitment is not qualified 
6. If a reasonable person has reason to know that there is a mistake ( no offer (Kastoroff) 
Requirement of Definiteness
· §33/UCC2-204(3): offer requires reasonably certain terms so as to make it clear to offeree that acceptance creates a contract and to determine existence of breach/remedy

· Land Contracts:  Offer must describe property and price.

· Sale of Goods Contracts:   Offer must describe quantity and goods involved.

· Service Contracts:  Offer must describe duration and nature of services.

Types of Contracts (by Acceptance)
General Rule: Acceptance must indicate willingness to enter into agreement, no reservation of a right for future approval (equivocality) 
1. Bilateral Contracts require an exchange of promises.
a. Offer wants a promise back 

b. When offer invites offeree to choose §62 

i. Beginning of invited performance or a tender of a beginning of it is an acceptance by performance. §62(1)
1. Which operates as a promise to render complete performance (2)
a. Can’t walk away mid project if too hard 

c. Found when offer does not specify (doubt) §32 ( §62 

2. Unilateral contracts require the exchange of an act for a promise. 

a. Where the offeror clearly indicates that performance is the only manner of acceptance
Acceptance of Bilateral Contract 

· Who may accept? The person to whom the offer was addressed, as does a member of the class to whom the offer was addressed. 

· How? Communication via proper method
· §60: If an offer clearly requires use of a particular method of acceptance, use of any other method is a counter offer. 
· §60: If offer just suggests use of a specific method but does not require it, use of suggested method or different but reasonable method is still acceptance. Use of unreasonable method = counteroffer.  Reasonable means as quick and as reliable as suggested method. (NO M.B.R.) 
· If no method is required or suggested, offer may be accepted by same method used to send offer or any other reasonable method (M.B.R. applies) 
· §69: SILENCE only when 
· 1. Offeree takes benefit of services with reasonable opp. to reject 
· 2. Offeror has stated or given reason to understand assent by silence will work 
· 3. Previous dealings suggest its chill 
· What does it have to say? 
· Common Law “Mirror Image Rule” – Under §50(1), acceptance must mirror the offeror’s terms, neither omitting not adding terms. Otherwise, it is a counteroffer or a rejection §59
· §50(3): acceptance of promise requires completion of every action essential to making of promise 

· When is acceptance effective? Upon dispatch (out of the offeree’s possession) if done in the manner and by a medium invited by the offer ( The Mailbox Rule (§63)
· An attempt to overtake an acceptance does not affect mailbox rule. 
· Exceptions:

·  if the offer says it doesn't apply §63 
· Acceptance under an option contract §63b ( upon receipt 
· If the acceptance is not made in a manner and by a medium invited

· if the offer suggests a method of communicating acceptance and a different but reasonable method is used
· if the offeree dispatches an acceptance, then sends a rejection.  The acceptance is effective upon dispatch unless offeror receives the rejection first and acts in reliance on it. §63 comment 7 
· If the offeree sends a rejection first, then sends an acceptance.  The acceptance is effective upon receipt if it beats the rejection.  If not, the acceptance is only a counter offer. §40 
· Notice Requirement: 
· §54: When K can be formed by beginning performance, offeree must give notice of the beginning within a reasonable time only if the offeror would not otherwise be aware of the beginning or if the offer demands it. §54 
· Unless offeree exercises reasonable diligence to notify, offeror learns of performance in a reasonable time, or offer indicates notice not required 
· §56:  reasonable attempt to give notice essential to acceptance by promise, requires reasonable effort and must be seasonable unless offer manifests contrary intention

· If it’s raining, and you need a roof reasonable diligence may be more important. 

· §50(2): at least part of what the offer requests must be performed.  

· Loading the truck and driving the house could be deemed beginning performance (loading truck, Evertite); 

Acceptance of Unilateral Contract requires (1) complete performance of the requested act §53 (1) and (2) notice of completion if required by offer (§54) OR if completion would not otherwise come to offeror's attention within a reasonable time (§54). 
· An option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.  Offeree can either complete performance & accept and bind the offeror, or stop and not be in breach. §45 
Termination of Power to Accept: An offer can be accepted as long as it has not been terminated. §36 outlines when power may be terminated: 
(1) rejection/counteroffer from offeree
(2) revocation by offeror; 

(3) lapse of time; or 

(4) death/incapacity
OR power of acceptance is terminated by the non-occurrence of any condition of acceptance stated in offer.
1) Termination by Offeror (Revocation)   
a) Offeror terminates an offer if he directly communicates the revocation to the offeree (§42) ;
(a) OR conduct inconsistent with willingness to maintain offer and the offeree correctly receives correct information from reliable source. (§43)
(i) Ask: is it ambiguous information? Surrounding facts: is agent reliable? 
b) Effective when received by offeree. §42 
c) Offers not supported by consideration or substantial reliance can be revoked at will by the offeror, even if he has promised not to revoke for a certain time period (§87),
d) Limitations on offeror’s power to revoke include:

(1) option contract after performer began performance §37
(i) in the case of a unilateral K, the offeree has commenced performance, which created an option contract under §45 
(2) firm offer under UCC (2-205): 

(i) requires a merchant (in the business of selling goods) UCC 2-104
(ii) in writing, in a document, and merchant promises to keep offer open

(iii) offer is irrevocable for the time stated or a reasonable time not more than 3 months. 

(3) offeree has detrimentally relied upon the offer in a way that the offeror could have reasonably expected §87(2) 
1. Very, very common among D ( GC ( SC construction contracts

(4) Is in writing and signed by the offeror, recites a consideration 87(1)(a) 
2) Termination by Offeree (Rejection or Time Lapse)

a) Rejection can be expressed or via a counter-offer §36 
i) Counter-offer is not a rejection if there is a contrary intention by O/OE §39 

ii) Rejection does not terminate his power of acceptance if contrary intention §38
iii) Effective when received §40
b) Lapse of time when... §41 
i) End of time specified in the offer §41, OR reasonable time (question of fact, analyze the language and circumstances) §41(2)
(a)  acceptance past time frame is considered a counter-offer §70
(b) Assume the end of a convo there can be a lapse... 
ii) Rapid changes in price tend to shorten the time for acceptance (reasonableness) 
(1) Hypo: Offer to sell product for $1, attempt to accept later when product worth more ( no, reasonable timeframe dependent on market value
(2) Stocks 
Nuanced Effect of Rejection or Revocation on Offer

· Offeror sends offer. Offeree sends acceptance then rejection. Offeror receives acceptance then rejection. Contract. §63 
· Offeror sends offer. Offeree sends acceptance then rejection. Offeror receives rejection then acceptance without reliance. Contract. §63
· Offeror sends offer. Offeree sends acceptance then rejection. Offeror receives rejection and detrimentally relies on it, then receives acceptance. No Contract. §63 comment 7

· Offeror sends offer. Offeree sends rejection then send acceptance. Offeror receives rejection then acceptance. No Contract. §40 
· Offeror sends offer. Offeree sends rejection then send acceptance. Offeror receives acceptance then rejection. Contract. §40
· Offeror sends offer then revocation. Offeree sends acceptance then receives revocation. Contract.  §42 
· Offeror sends offer then revocation. Offeree receives revocation then sends acceptance. No Contract. 
§42
Contracts for the Sale of Goods
· Determine whether Article II of the UCC or the Restatement. Contracts for the sale of goods (tangible items, that are moveable) are governed by Article II of the UCC. All else is governed by the common law in the restatements. 
Battle of the Forms (UCC 2-207) 
UCC §2-207.  “Battle of the Forms.”  Summary: A reply to an offer for sale or purchase of goods which changes or adds to terms of the offer is an effective acceptance unless (a) there is no expression of acceptance.  (“I'm not interested in your proposal, but here's my proposal...”), or (b) there are words of acceptance, but they are expressly conditioned (see Dorton, becomes counter-offer)) on the original offeror agreeing to accept the new or different term.  (“I accept your proposal, on condition that you agree to the following changes.”) 
***A note on the exception of “expressly conditional.” If the offeree’s acceptance is expressly conditional on assent on an additional term, but the offeror does not assent but rather just preforms, you should be looking at section 3 of 2-207 a contract based on conduct. If it is expressly conditioned it becomes a counteroffer and the original offeror responds back, be sure to start the analysis as if that response is the new “acceptance” 

If neither of these exceptions apply, there is an acceptance even though the offer and the acceptance are not “mirror images.” ( Terms? Follow UCC §2-207(2). 
 Summary: (a) the contract contains all the terms common to both offer and acceptance;

 (b) if the offeror or offeree are not both merchants, new or different terms from the acceptance are part of the contract only if the offeror agrees; 

(c) if parties are both merchants, new (i.e., additional) terms in the acceptance automatically become part of contract unless 
(1) offer stated to the contrary,
(2) terms are a material alteration, or
(3) offeror objects within reasonable time.
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TIP: Start with subsection 1 is there a K based on the documents ( if you decide there is a K under subsection 1, you have to figure out the terms of the contract, wherein you go to subsection 2. If only actions (aka performance or expressly conditional, move to 3) 
Additional/Different Terms 

· Common Law is a counter offer 

UCC = Acceptance IF 

1. Definite Expression of Acceptance 

2. Seasonable 


- Timely 

3. Not “expressly made conditional on assent” 
What is a material alteration? 
· Bayway Refining v Oxygenated Marketing 

· OMT offered to buy goods from Bayway.  Bayway’s acceptance contained an additional term (the tax clause).  Because Bayway had not expressly made its acceptance conditional on OMT’s assent to the tax clause, there was a contract under 2207(1).  As a result, the question in the case was whether the tax clause became part of the contract under 2207(2).

· Court uses the test of “objective/subjective surprise or hardship” to define a material alteration. 

· Comment 4 in the notes of 2207 says “surprise or hardship” 

· Fuzzy, since sometimes its BOTH. 
· Surprise 

· Commonplace in industry? 

· RPP Standard

· Ex. Is an arbitration clause really that big of a surprise nowadays? 

· Hardship? 

· Undue burden on one side? 

· Limited? Routine? Self-inflicted? ( Bayway tax clause 
· “Substantially alter distribution of risk” ( Stepsaver  

Additional vs. Different Terms: 

· Fuzzy statutory language as to whether “additional” or “different” are the same 
· 3 approaches discussed in Posner’s opinion in Northrop v. Litronic 

· Majority: Conflicting terms drop out and gap fillers go in 

· Minority: Terms of the offer control 

· CA Approach: Assume subsection 2 applies to “different terms” & “additional terms” ( the only approach where you are actually applying subsection-2. 
Written Confirmation 

· A definite and seasonable expression of acceptance or “written confirmation” sent within a reasonable time operates as an acceptance even if it states additional or different terms. 

· A written confirmation? 

· Step Saver v Wyse 

· Goods had a box top on it printing disclaiming a warranty. Court says box-top did not create a counter-offer (expressly conditional on assent) to which Step Saver agreed by not returning the product. Wyse’s argument was essentially that the box top was a written confirmation which created a counter-offer and was subsequently accepted by Step Saver not returning the items with the objectionable warranty disclaimer. The court thus, argues there was a contract under 2-207(1) and judges the disclaimer against the three exceptions. Ultimately they find that the warranty disclaimer was a material alteration b/c It “altered the distribution of risk” 
· They could have both agreed to disclaim warranty and without consideration, it would have been fine (UCC 2-209)

· Even if material alteration, freedom to contract
· If established a written confirmation 

· Helps in deciding whether we have a contract 

· And helps with 2 in determining what the terms are 

Flowchart:
Defenses to Contracts: 
Question: Is the contract enforceable? 

Freedom of contract has its limits. Competing policy objectives. 

1. Status of the parties (some people need society to protect them);

 2. Bad behavior (some behavior connected with the inducement or performance of a contract should not be tolerated); 

3. Unfair terms (sometimes a contract has a term that is so contrary to public policy or so unreasonable the law will refuse to enforce it).  
Statute of Frauds – 1/21 
The statute of frauds is a statute enacted in every U.S. state that makes certain contracts enforceable only if they are in writing or, in limited circumstances, were performed by the parties.  
1. What type of contracts are subject to a SoF defense? 

2. Assuming you are confronted with a K like that, what is required to satisfy the statute? 
Contracts subject to the statute of frauds (see Rst. §110):
1.
Marriage contracts. 

-  S of F applies where promise of marriage is part of the consideration for the contract.

- I.e. Prenuptial Agreement 
2.
Suretyship contracts.  


- A contract in which one person promises to pay the debt of somebody else. 
3.
Contracts the subject matter of which is an interest in land.  

4.
Service contracts not capable of complete performance within one year from formation.  
- 
The statute of frauds applies only if at the date of formation there was no logical possibility to complete performance within one year from that date.    

5.
Contracts on behalf of an estate to perform a duty of the deceased.
6.
UCC Contracts subject to the statute of frauds:  Contracts for the sale of goods for $500 or more are covered by the S of F.

Examples:
(a) Student orally agrees to hire Gold to be his contracts tutor for Gold's life. 

NO, it is logically possible to complete within a year. Gold could die tomorrow. 

(b) Student orally agrees to hire Gold to be his contracts tutor for 2 years. 

YES, it is logically impossible to do 2 yr of work in 1 year  

(c) Gold orally agrees to work as a contracts tutor for ten months, to begin June, 2020 

YES. Here it will take 15 months to complete performance. 

Evidence Necessary to Satisfy S of F:
1.
Writing. 

 Common law rule: Writing must be signed by the party to be charged (i.e., the person against whom enforcement in the case is sought (defendant in Breach case).  
· Writing must identify the parties, 
· the subject matter, 
· the consideration given by both sides, 
· and other important terms and conditions.
  UCC rule: Writing must be signed by the party to be charged describing goods and quantity. Don’t even need the price. 

Examples:
 (a) Loyola sends a letter to Gold stating “this confirms our agreement under which you will give contracts lectures for two years and we will pay $10,000.”  The letter is signed by Loyola.  Gold refuses to perform and Loyola sues.  Does the letter satisfy the S of F? 


( Not enforceable. Gold didn’t sign (defendant) 

(b) Manufacturer and Buyer orally agree that Buyer will purchase a carload of T‑shirts for $10,000.  Buyer writes a letter to Manufacturer stating, “This confirms our contract for T‑shirts at $10,000.  [signed] Buyer.”  Enforceable against Buyer? 


( subject, quantity OK. Not enforceable( omitted quantity in the final thing. 
2.  (another way to satisfy SOF) Part Performance of Land or Sales Contract and FULL Performance of Service Contract.    
· RULE: If there is performance, some oral contracts can be enforced to the extent of the performance.  
· Examples:  
· (a) Manufacturer orally agrees to sell Buyer a carload of T‑shirts for $10,000.  She ships half a carload, which Buyer accepts.  Is S of F satisfied?   
· YES to the extent of performance. Buyer is going to have to pay for half the car load. 
· (b) Buyer orally agrees to buy land from Seller for $100,000.  Buyer gives Seller a down payment of $50,000. Is S of F satisfied?  
· RULE: Part performance by a Buyer in a Land K requires more than part payment. Other conduct by buyer to show K to convey land. Aka Buyer taking possession of land, or living on land 
· (c) Loyola orally promises Gold, “we will pay you $5,000 per year for two years of lectures.”  Gold works one year. Is S of F satisfied? 
· RULE: In the case of service K you need FULL performance, but can recover on a theory of unjust enrichment. 

Chapter 4 

Capacity

Children

Dougless v Pluegner: 

· Infancy doctrine: K’s entered into by minors are voidable. The justification is that we must protect children from detrimental consequences of their acts. §14 
· Bright line test (even if they seem and act like an adult) 
· Exception for infancy doctrine for contracts dealing with necessaries 

· Food, shelter, education 

· In this case, is work a necessary 

· We’d have to know their background. Do they have support? 

· Note that, if a person makes a contract while a minor and then reaches the age of majority (in most states, 18 years of age), the minor must disaffirm the contract within a reasonable time.  If not, the minor is deemed to have waived the capacity defense.  Even before this time expires, if the now-adult does or says anything to show agreement with the contract, he/she is deemed to have affirmed it.  This also waives the defense.
Mental Defects

Ortelere v. Teacher’s Retirement Board: 

· Teacher who pulls out all her money and leaves her husband with nothing b/c insane. 
· RST 15: Mental Illness or Defect: 

· A person incurs only voidable contractual duties by entering into a transaction if by erason of mental illness or defect

· (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction (COGNITIVE PROBLEMS) 
· Subjective. You get the defense if you are unable to understand in a reasonable manner the nature of the transaction. Maybe in this case, she doesn’t understand what she’s doing. Maybe Ms. Oterlere thinks she is ordering lunch. Maybe she doesn’t understand the consequences—if I choose this option and I die soon, my husband is left penniless never crossed her mind. 
· (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition. (JUDGEMENT PROBLEMS) 
· Objective. Less serious. Makes it seem like it could just about apply in every case. Therefore, the limitation of the other party knowing is an administrability incentive. 
Ms. Ortelere could probably fall under B b/c the retirement board knew of her mental illness. 

KEEP IN MIND: A COURT MAY GRANT RELIEF AS JUSTICE REQUIRES 15(2) 
Intoxicated Persons 
§16: Intoxicated persons 
A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication

· (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or 

· (b) He is unable to act in a reasonable manner in relation to the transaction. 
Always see if there is behavior, or status problems as well... 

Bad Behavior 
Duress, Pre-existing duty, mistake, 
Alaska Packers v Domenico: 
· Workers agree to a deal and go to Alaska to do their work. Workers get there and demand more money, and it was too late to send the ship back and recruit replacements for Salmon season. So the employer agrees, then refuses to pay extra money. 
· Court focuses on the lack of consideration (pre-existing duty rule, §73). 
· But also talks about bad behavior. 

· NEW DEFENSE THAT MAKES A CONTRACT VOIDABLE 

· Duress 

· §175: Duress & Voidable Contracts 
· (1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the K is voidable by the victim. 

· Person making the threat had to have done something to create the lack of reasonable alternative. Taking advantage of a situation the other person put themselves in doesn’t qualify. 
· § 176: When a Threat is Improper 

· (1) A threat is improper if 

· (a) what is threatened is a crime or a tort, or the threat itself would be a crime or tort if it resulted in obtaining property. 

· Godfather “make him an offer he can’t refuse” 

· (b) what is threatened is a criminal prosecution 

· Call my buddy the D.A. 

· (c) what is threatened is the use of civil process and the threat is made in bad faith; or 

· I will stick 50 lawyers on you and you will never get out of court if you don’t agree. 

· (d) the threat is a breach of the duty of good faith and fair dealing under a K with the recipient. 
· No good faith claim workers can make under this K to ask for more money. 
· EXAM TIP: PRE-EXISTING DUTY PROBLEMS & DURESS COME INTO EFFECT USUALLY AT THE SAME TIME. 


Example of no-duress: Watkins and Son v. Carrig. 
· Watkins also deals with mistake: 

· Law enforcing modification of existing K even though there may have been a pre-existing duty problem: exception laid out in §89(a). No duress here and mistake is negated by 154b. Mistake is generally covered in 152-154. Another way to make a modification w/o the use of the pre-existing duty rule is called recission. Each side agrees whatever rights and obligations owed under the original contract are conceded. 
Undue Influence
Odorizzi v. Bloomfield 

· Homosexual teacher is confronted at his home by the principal of the school he works at and the superintendent. They threaten to fire him on the spot if he doesn’t resign, and if he doesn’t they will publicize his actions in the community. Ultimately criminal charges are dropped and he brings a lawsuit to rescind his agreement to resign. 
· RST 177(1) 

· (1)  Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare. 
· Factors: Discussion of the transaction at an unusual or inappropriate time, consummation of the transaction in an unusual place, demand the business be finished at once, extreme emphasis on untoward consequence of delay, use of multiple persuaders by the dominant side against a single servient party, absence of 3P advisers to the servient party, elements that there is no time to consult financial advisers or attys 
Unenforceable --Concealment & Misrepresentation 
Basic Proposition: Caveat Empture= Let the Buyer Beware! 
· Parties generally not obligated to tell the other side everything they know, except under certain circumstances 

· Swinwton v Whitinsville – see case; see also Kannavos v Annino 
· Plaintiff might have won if defendant induced assent through a misrepresentation.  The rules are contained in Rst. §§159-169.  These sections are not in the order logic might dictate.  Try ordering your analysis this way:  

· Start with § 164, which tells us that misrepresentation that induces assent is a defense if it was fraudulent or material and the other side was justified in relying upon it.  
· §159 tells us what a misrepresentation is.  An assertion not in accord w/ the facts.

· §162 tells us when a misrepresentation is fraudulent or material. 
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·  §§ 169 and 168 tell us when someone is not justified in relying.  
Opinions 
· §160/61 describes when conduct can be a misrepresentation. 
· Act of concealment = assertion 

·  §163 deals with an usual type of misrepresentation

· Go to an open house and are asked to sign a guest book but its actually a K. 

CHAPTER 5: THE PARTIES’ OBLIGATIONS UNDER THE CONTRACT 
I. Parol Evidence Rule
Two Major Issues & uses:  What are the terms of the K (are we adding something agreed to) ; What do they mean (what is the meaning of a term) 
Two Major Policies: Certainty, Intent of the Parties 

Look out for: §211(3) Standardized Agreements, or Fraud problems from Ch.4 (make PE admiss
Parol evidence controls the admissibility of a certain type of evidence (evidence purported to prove that a K includes terms additional to what actually appears in the writing). 

· Terms agreed to before (preceding) or during (contemporaneous) the making of the K that was finalized by the parties outside of the writing. If after ( modification 
Main Rule: Parol Evidence, §213 & UCC 2-202 
· Step 1: Determine if you have an integrated agreement. 
· §209(1) 

· (1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement. 

· Step 2: The rule distinguishes between partially and completely integrated agreements. Identify which it is. §210.  ( Traditional Approach (NY Four Corners) v CA 
· Note: Some jdx. say you can’t decide if it’s a complete integration just by looking at the four corners—you have to consider the parol evidence itself (Dissent in Mitchill)
· Codified in RST 214(b) 

· 210(1): A completely integrated agreement is an integrated agreement that is the exclusive statement of the terms of the agreement. 

· I.e. one with a merger clause: (conclusive complete in NY 4 corner jdx). 
· 216(2) tells us how to figure out whether the written contract is complete or not 

·  An agreement is not completely integrated if the writing omits a consistent additional term agreed term which is 
· (a) Agreed to for separate consideration, or 

· Parties make separate promises for separate consideration but they intend it to be a single contract i.e. there seems some tension with 213(2). Let’s say you buy a car for 50k, but you also agree for an extended warranty (1k/yr, separate consideration). This is within the scope, but the writing is not completely integrated b/c we have an additional, consistent term. 

· (b) Such a term as in the circumstances might naturally be omitted from the writing. 

· i.e. reasonable explanation for why parties having agreed to this add’l term did not put it in the writing.  

· 210(2): A partially integrated agreement is an integrated agreement other than a completely integrated agreement 
· Drawing a distinction between a writing that is final as far as it goes but does not cover all the terms of the agreement (partial) vs. a writing that is final and that is the complete, total agreement and there is nothing more (complete) 
· Step 3: Determine which evidence will be admitted 

· §216(1): Evidence of a consistent (not conflicting w an existing term) additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated. 

· §215 says an integrated agreement, whether complete or partial will NOT make admissible CONTRADICTING terms & they are discharged (§213(1)) 
· 213(2): A binding complete integrated agreement discharges prior agreements to the extent that are within its scope 
· Even a consistent term! 

· §214 has some exceptions where parol evidence will also generally be admitted 
· (a) to determine if  it’s an integrated agreement  

· (b) that the integrated agreement, if any, is complete or partially integrated 

· (c) the meaning of the writing, whether or not integrated 

· (d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause 

· (e) ground for granting or denying recission, reformation, specific performance, or other remedy 

· Bollinger case (RST 155 spells out circum. For reformation) 
II. Use of Extrinsic Evidence of Parties’ Intent to Interpret Written Contract

Extrinsic Evidence

· Any evidence outside the written K itself. 

· Could include parole evidence 214(c) 

· Trade usage 

· Course of performance (history of how the parties preformed in this K) 

· Course of dealing (history of these parties in dealing with each other in other deals) 

Should we be able to use parol evidence and other extrinsic evidence to interpret language in a written contract?
1st approach: “Reasonably Susceptible Approach” PG & E CA Approach: 

· Two steps: (1) Judge looks @ evidence to see if reasonably susceptible based on own experience; then (2) the jury sees the extrinsic evidence & the jury decides what the term means.  ( §212 

2ND Approach: TRADITIONAL: Is the language plain and unambiguous? If so, extrinsic evidence is not admissible to interpret (W.W.W. Associates case) ( only patent ambiguities admiss. 
Ambiguous Contracts and Rules in Aid of Interpretation 
Canons of Construction 
· Of the same kind  “ejusdem generis” 
· Lease allows “sheep, cows, pigs, and other animals” on a farm, wanna arg x tiger
· Sheeps, cows, and pigs, are all domesticated. 

· A maxim that allows a general term followed by a list of specifics to be elaborated on by looking at the list and seeing their similarities. 

· Expression of one thing is the exclusion of another “expression unius est exclusion alterius” 
· A lease provides that a tenant can keep “cats and dogs” in an apartment and you want to argue that a gerbil is not included” 
· Known from its associates ( wild boar not domesticated farm animals like cows
· A lease provides that a tenant can keep “sheep, cows, and pigs” on a farm and you want to argue that a wild boar is not included. Specific list, no general term.
· Against its author §206 
· Drafted against author 

· Lampsplus Kagan dissent 
Use of Extrinsic Evidence from Commercial Context: 


§202: Rules in Aid of Interpretation 

(1) Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight. (Objective Theory of K!) 

(2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together. (i.e. one term clearly defined in one part of the K, prob means the same in the other part of the K) 
(3) Unless a different intention is manifested 

(a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning. 

(b) technical terms and words of art are given their technical meanings when used in a transaction in their technical field. 

(4) Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted in without objection is given great weight in the interpretation of the agreement. (See Bollinger, every time they dumped and buried trash) 
( history of the performance of the K. If you have a history of performance, that Informs us what the parties meant when they used a particular word or phrase, that is pertinent. 

(5) Whenever reasonable, the manifestation of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade. (Hurst) 

( Usage of trade is like 3(b)


( Course of dealing is how the parties dealt with each other in other Ks 

§203: Standards of Preference in Interpretation & 1-303 UCC 
Express terms> course of performance>course of dealing> usage of trade
ONLY IF these things are pointing in different directions, go in this order. Otherwise 202(5)
(Express terms can include admitted parol evidence used to add a term, but presumptively, also if admitted to interpret an express term i.e. contemporaneously agreement to what kind of chicken) 

§222- Usage of Trade
(1) A usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement. It may include a system of rules regularly observed even though the rules are changed from time to time. 

(3) Usage of trade in the vocation or trade in which the parties are engaged or a usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies their agreement 

( Members of the trade or people who know or have reason to know the usage of trade.  


Use of Extrinsic Evidence to Supplement or Qualify (Gap Filling): Course of Dealing, Trade Usage & Course of Performance
· Parties often make K’s that fail to address a subject that later comes up in the performance of the K and now they have a dispute (even in a completely integrated agreement!) Courts have to find something reasonable to fill the gaps per RST 204. They do what other than looking at course of dealing, trade usage & course of performance (§221-23 in RST, “supplement”) 
· Complexity: Are we looking at a gap or did the parties address this problem in the contract? Before you decide whether there is a gap... 
· Look at literal language, interpret it using the evidence that is pertinent ( apply the parol evidence rule ( maybe the parol evidence could be used to add a term that would otherwise fill a gap 

UCC also provides reasonable gap fillers in: see generally Rst. 204, UCC 2-305, 2-307, 2-308, 2-309, 1-303(b) also says you can use course of performance, dealing, etc. 
§204: Supplying an Omitted Essential Term (gap-filling) & UCC 1-303 
When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court. 

202(5) & 1-303(e) When it’s reasonable, the court should read the language of the K in a way that makes it consistent with all these forms of extrinsic evidence. 

( Nanakuli Paving v Shell  (price matching case with Shell Oil, it was trade usage in Hawaii to match the offered price even if the price rises. Nanakuli brings a suit and says Shell failed to price protect, which should be implied from trade usage on the island. Court can’t interpret the K in light of trade custom b/c the K explicitly says the posted price THAT DAY is to be paid. So the court finds a gap, they didn’t agree as to what to do when there’s a huge price raise. The court says 1-303(e) mandates we try to make trade usage, etc. consistent with the express term. They’re saying it is less than a complete negation of the express term (posted price) to say there is a gap in regards to what to do when there’s a significant price increase). Court is struggling with express terms that seem to address the problem, but is confronted w/ very powerful evidence of trade practice which suggest parties had something else in mind under these circumstances. 
 & Columbia Nitrogen v Royster P agreed to sell D fertilizer in specific amts at a price, K had a MERGER CLAUSE. After K was formed, but before performance, market price dropped dramatically. P sells at lower price then sues for damages.  (trial ct. excluded trade usage & course of dealing evidence b/c they saw it as inconsistent w/ plain language. Appeals gap fills by trying to reconcile express terms & extrinsic evidence. They say the K is silent about adjusting prices & quantities to reflect a declining market so there’s a gap and they fill it. 

Limits to Objective Interpretation 
-Sometimes it is unclear what a reasonable person could expect. 

● Raffles v. Wichelhaus
○ Problem - a reasonable person could expect either ship, equally good theories, no

way to decide case, objective theory fails

§ 20 Misunderstanding
■ (1) no mutual assent if parties attach materially different meanings &

● (a) neither party knows or has reason to know the meaning

attached by the other (i.e. they’re thinking about diff ships, both clueless about others understanding) ; or

● (b) each party knows or has reason to know the meaning attached

by the other

■ (2) manifestations are operative w/ one party’s meaning if


 (a) that party does not know of other’s meaning, & other knows of

1st party’s meaning (one party knows there are two ships) ; or 

 (b) that party has no reason to know of different meaning & other

has reason to know of 1st party’s meaning

○ § 201. Whose Meaning Prevails 

(1) where parties have attached the same meaning to a promise, it is

interpreted in accordance with that meaning (if we can prove subjectively they had the            same thing in mind, we’re going to go with what they had in mind) 

(2) where parties have attached different meanings, it is interpreted in

accordance with 1’s meaning if (same idea as 20) (a) 1 party knows other’s

meaning & other doesn’t know 1st’s then other party prevails

Supplementing the Agreement with Terms Supplied by Law: Gap Fillers, Warranties, Mandatory Terms 
Implied in Fact: Courts findings as to the actual expectations of the parties, even though the parties did not reduce it to words. (Wood v Lucy good faith) 

-
Heavy burden for party seeking to get court to apply this. 

Implied in Law: Parties did not think about this, did not talk about it, did not agree with it. But there is a reason why the law has decided they would insert it into the K! 

Implied Warranty Of Merchantability 2-314 

- The goods are fit for their ordinary purposes (car good for driving) and are safe (brakes work). 

- Only w respect to a merchant with the respect to goods of that sort (used car dealer selling used cars, not a table) 

- Only with respect to the ordinary purpose of those goods 


- Used passenger car shouldn’t be taken out to the Mojave into hills and hills 

Implied Warranty Of Fitness §2-315 

· Buyer goes to a seller and lets the seller know they want goods for a particular purpose and is relying on the seller to get goods fit for that purpose. 

· I.e. Car buyer goes and says he wants a car that can be driven off road and the seller gives her an ordinary passenger vehicle. 

Other missing terms: §2-305-2-310
Keeping the Implied Warranties Out: 2-316(2) & (3): 

· To disclaim warranty of merchantability, you have to conspicuously mention you are waiving the implied warranty (if in writing or not) 

· For the warranty of fitness, it HAS TO BE IN WRITING & it has to be conspicuous 

Express Warranties 
· Express warranties 

· 2-313: Express Warranties by Affirmation, Promise, Description, Sample 

· (1) created as follows 


· (a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the promise. 

· (b) Any description of goods which is made part of the basis of the bargain creates an express warranty that the gods will conform to the description 

· (c) Any sample or model... same 
· (2) EXCEPTION: An affirmation of merely of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty. 

**Keith v. Buchanan  
Defendant sold a sailboat to Plaintiff which defendant said was “seaworthy.”  That word was not included in the written sales agreement. Plaintiff sued, claiming that the boat was not, in fact, seaworthy.  Court concluded that the seaworthiness of the boat was an express warranty under §2-313 of the California UCC.  

Factors for determining if opinion/fact

· (1) does it lack specificity in the statement

· (2) Is the statement made in an equivocal manner,

· (3) a statement which reveals that the goods are experimental in nature.
· Spin 
Let’s say a contract is formed for the product, it is then shipped to the buyer with documentation that refers to express warranties never discussed by the buyer and seller prior to formation. How can these express warranties end up a part of the K 

· Recall UCC 2-209 says a modification is OK, even without consideration 

· But also, in this case, there were statements made before the K was even made. This raises a parol evidence issue (NOTE 5, pp.592) 

· The written contract could have even had a merger clause. If it did, then you can’t bring in evidence saying there was an express warranty in the first place. Any agreements within the scope of the K are discharged. However, if the agreement was partially integrated, then we could possibly add it so long as the warranty is “consistent” (basically only if the partial integration didn’t mention a warranty in the first place)   
· However, if there is no parol evidence issue, then 2-316(1) tells us that negation or limitation of express warranty is inoperative in the event that you are unable to construe to negation and the creation of the express warranty as consistent with one another.
· BUT first, try to construe them as consistent. The rule mandates it. 
Unfairness 
· Traditional approach to unfair Ks = withhold equitable remedies like specific performance, injunctions, etc. See McKinnon (Fancy well educated negotiator vs guy who really needed money, disproportionate exchange, court reads into consideration going against §79) vs Tuckwiler v. Tuckwiler (woman agrees to quit her job & help this woman with her Parkinsons in exchange for an interest in the farm, both parties took a risk here, court reasons view things as of the day the K is made, doesn’t look unproportionate) 
· Terms Unenforceable on the Ground of Public Policy 
· §178: if legislation provides it is unenforceable, and the interest in its enforcement is clearly outweighed by circumstances by a public policy against its enforcement. 

· Black Industries v. Bush 
Standard Form Ks and Adhesion Contracts, Unconscionability 
UCC 2-302 & Restatement §208 (nearly identical) 

§208: If a contract or term thereof is unconscionable at the time he K was made (See Tuckwiler), a court may refuse to enforce the K, or may enforce the remainder of the K without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result. 

· Creates a new method of policing Ks, moving away from construction/manipulation of the rules of offer and acceptance, or by determination that it was contrary to public policy. 

· Basic Test 

· Official Comment of the Restatement: In the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract. The principle is one of the prevention of oppression and unfair surprise AND NOT of the disturbance of allocation of risks because of superior bargaining power. 
· If you’re using your superior bargaining power in an oppressive way in a way that creates unfair surprise, that’s not ok, but otherwise.. probably ok. 
Procedural Unconscionability: unfairness in the bargaining process that led to unfair surprise (was not apparent/terms were hidden/in complex legalese that was not understandable/no opportunity to read the terms before you had to sign) See Also Comment to §208 for some factors.
Substantive Unconscionability: contract contains a term that is unreasonably one sided or contrary to public policy (referred to as oppression in the K) 

· 178(1): Look above: AGAINST LEGISLATION ( UNCONSCIONABLE per se 
Three step analysis for substantive unconscionability:
1.  Is there a one-sided term?  
2. If so, does it protect a legitimate interest? 
3. If so, is it a reasonable way to protect that interest or does it go beyond what’s necessary?
~~~~INVERSE RELATIONSHIP BETWEEN PROCEDURAL/SUBSTANTIVE REQUIRED~~~~
§195: TORT LIABILITY 
(1)  A term exempting a party from tort liability for harm caused intentionally or recklessly is unenforceable on grounds of public policy. 
(2) A term exempting a party from tort liability for harm caused negligently is unenforceable on the grounds of public policy if... (a) respondeat superior, (b) public service duty (common carriers, railroads, etc.), (c) the other party is similarly a member of a class protected against the class to which the first party belongs [a K between two parties one of whom is in a category where they are entitled to protection from the class to which other party belongs: i.e. doctors] 

Arbitration Adhesion Contracts in Employment 

· Details of arbitration may raise unconscionability issues. Not arbitration itself, which is preferred by the Supreme Court (Lampsplus) 

· Armendariz v Foundation Health (CA Supreme Court) 
· Where details of arbitration clause required employees to arbitrate but allowed the employer to take employees to court, gave the employer limited liability, employees are limited in what they can recover. Not just arbitration itself. 
· Prasad v. Pinnacle (Good case defining unconscionability succinctly) 
· “Take it or leave it K” with employee’s contract: court calls this “oppression.”  Also, there was “unfair surprise” bc Prasad didn’t know what the benefits and challenges of arbitration were 
· Reaffirms you need procedural & substantive 

· The Court held various terms in the IRA substantively unconscionable, including the statute of limitations imposed on employee claims, a filing fee imposed on employees to bring a claim to arbitration, the imposition on employees of arbitration costs, and Pinnacle’s power to unilaterally modify the IRA.  In the end, the Court still enforced the rest of the IRA, particularly the provisions requiring arbitration and waiver of the ability to bring a class action, which the Court held were not unconscionable. Neutrality of the arbitrator. 
· AT&T v. Concepcion 

· The US Supreme Court ruled federal arbitration act preempts state laws regarding class action arbitration, with exceptions for clear instances of procedural unconscionability. 

Performing in Good Faith
· Helps us determine obligations under existing parts of the K. Not add terms, but interpret. 

1-304: Obligation of Good Faith & RST §205 “in its performance and its enforcement” (see
· UCC: Every K or duty within the UCC imposes an obligation of good faith in its performance and enforcement 

· Comment 1 

· The doctrine of good faith merely directs a court towards interpreting Ks within the commercial context in which they are created, performed, and enforced, and does not create a separate duty of fairness and reasonableness which can be independently breached. 
· Dalton v. ETS 
· ETS refused to release the score of Dalton, a high school senior, after he retook the SAT and got a substantially higher score than his first try. K provisions gave ETS that right, but gave students the option of providing evidence. Dalton did, and ETS said thank you very much and never did anything. NY CT APP ordered them to exercise good faith and investigate the info offered by Dalton. 

· This doesn’t conflict with the parol evidence rule. It’s a means of interpretation. Parol evidence can’t be used to add! 

· Market Street Associates v Frey 
· Market St. and GE had a K from long ago. It had a clause that required GE to give reasonable consideration to any needs of Market St. Many years later Market St. wants something from GE, and the new employee says no. Question is did Market St. breach the duty of good faith and fair dealing by not telling the GE employee about the clause in their previous K. 
· Dishonesty v Opportunism 

· Dishonesty— say Actor says hey, I have a sore throat, I know that 85% of the movie has me in it, but I can’t do it anymore. But pay me 5M and I’ll feel a lot better. Sequential performance ( can’t  

· Opportunism—don’t have to tell the other side everything, shades of caveat emptor, parties operating at arms length. 

Illegality

A contract is voidable for illegality. If the subject matter of a K is illegal in that its performance involves a crime or tort, the contract is void. 

· Examples: A makes K with B for B to murder C. 
If the subject matter is not illegal but a party’s purpose for the K is illegal, the K is voidable at the option of the innocent party, if there is one. 

· Ex. A makes a K to purchase chemicals from B. A’s purpose is to construct a bomb and blow up a building. The court will not enforce the K on behalf of A. the Court will enforce the K on behalf of B so long as B did not know of A’s illegal purpose. 

Restatement §178 states that courts may refuse to enforce contracts that violate public policy.  This is a broader basis for voiding a contract than illegality since it encompasses subjects that do not involve crimes or torts.  It is also broader than unconscionability in that §178 has no “procedural” requirement.
Conditions
§224: Condition Defined 

· A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due. 
Effects of Conditions 

· For the event to occur, it needs to occur completely! Close doesn’t count, see Luttinger (condition that they get a loan no more than 8.5%, buyers end up getting a 8 3/4th% loan rate.) 

· Raise interpretation issues 

· Does it create a condition in the first place? 

· Given that it is a condition, how should we interpret that condition? 
· i.e. What does 8.5% mortgage rate mean? Does that mean just your APR, what if they ask you to put two mortgage points up front? 

· Language required to create express condition 

· “ON CONDITION THAT [certain event]” 

· “PROVIDED THAT X” “UNLESS” “SUBJECT TO” 
· “IF” 

· “ONLY IF” 

Restatement 227: Standards of Preference with Regard to Conditions 

· In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk 
Restatement 229: Excuse of Condition to avoid Forfeiture  

· To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange. 

Gibson v. Cranage (  Application of 227, 229 
· Plaintiff agreed to prepare an enlarged portrait from a small photo of defendant’s deceased daughter. P solicited this project. The K calls for the portrait to be “satisfactory” to the father. 

· Does it seem likely the father wants the right to sue the painter or does he want to limit his own obligation? 

· No, he just wants to limit his own obligation. The other guy solicited the painting. 

· When we talk about bargaining for a return promise, the person is seeking a particular benefit. Under these circumstances, it doesn’t seem likely father is bargaining for a satisfactory portrait/ wants the painter to be obligated/promise to paint the portrait. 

· Recall 

· This is a subjective condition based on “fancy” See Matei v Hopper 

· Which is allowed! So long as the subjective “satisfactoriness” is executed in good faith. 

Constructive Conditions Implied into the Contract by Law

· What the law implies is directly a function of the sequence of performances (order in which performances are supposed to take place). 

· Recall function of a condition is does someone who made a promise have to perform on that promise. If there is an express condition, we know we have to go w what the K says. But sometimes it’s not clear. 

· Someone selling their store to a guy who agrees to pay over time. Does the seller have to hand over the keys to the store right away? What if the guy doesn’t pay? 

· Are they unconditionally obligated? No! 
Kingston v. Preston 

Fabrics business owner makes K w apprentice. Owner wants to convey his business including inventory. In return, apprentice promises to pay for his share of business in installments & provide some collateral before the deal. 

· Apprentice brings lawsuit against dealer for failure to convey the business. Owner says he didn’t give me the collateral 

· Apprentice argued the Owner’s promise to convey was independent of the apprentice’s promise to provide the collateral 

· Dealer could only sell apprentice independently for breach but not withhold performance on his own promise. 

· Court ends up concluding that the dealer doesn’t have to hand over the business. Seminal case that finds an implied condition. Parties could not have imagined the owner would have had to perform if the buyer didn’t perform on his end. 

· There’s got to be a mechanism to get to that result—an implied condition. 

234: Order of Performances (for the only two types of Ks!) 
(1) Where all or part of the performances to be exchanged under an exchange can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary 

( If K doesn’t say anything about sequence or order of performances, you do it at the same time. 
( Language = express terms 
( Circumstances = Trade usage? Maybe! See Stewart v Newbury (plaintiff argues the convention is that you are paid periodically.) 
(2) If you have a K where one performance will take a while, the person who made the promise of a performance which would take longer has to go first. 


i.e. take your car in, they fix it first, then you pay. 

( same exceptions discussed above for “language,” or “circumstances”
§237:  Effect on Other Party’s Duties of a Failure to Render Performance 

· If we’ve got one of these contracts under 234(2) (i.e. one performance will take longer,) it is a constructive condition on the party whose promise won’t take longer has not been subject to an uncured material failure.   ( “substantial satisfaction is enough” 
· § 241: When Failure Is “Material” 

· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected (MOST IMPORTANT FACTOR!) 
· i.e. was he hired just for this? Example of someone hiring to move the misplaced wall in Plante v Jacobs. Their entire expectation is getting that wall moved.  How big is this failure relative to the scope?
· (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived 

· (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture 
· (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking into account all the circumstances including any reasonable assurances; 

· (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing. 
· i.e. willful ignorance of what you’re obligated to do violates this. 
§238: Effect on Other Party’s Duties of a Failure to Offer Performance 

Where all or part of the performances to be exchanged are due simultaneously, it is a condition of each party’s duties to render such performance that the other party either render, or with manifested present ability to do so (at issue in Kanavos v. Hancock), offer performance of his part of the simultaneous exchange. 

( if we have one of these K’s like 234(1) that they can be performed simultaneously, we are going to impose a condition on each of these promises. The condition on the buyer’s promise to hand over the money is that the seller is handing over the goods. Vice-versa. 
RST 225 EFFECTS OF NON-OCCURRENCE OF A CONDITION FILL IN 

Inquiry:  Looking at the promises

-- Is there an express or implied condition

Express 

Implied 

( Courts will try to avoid the finding of an express condition to prevent forfeiture for the lacking party. (Jacobs and Young, RST 227) 

- Have the conditions on promises been satisfied ( Promise at a time 


Express ( 100% fulfillment, Implied = “substantial fulfillment” 
- If not, no breach. You cannot breach unless your conditions have been satisfied or excused.  ( Unjust Enrichment 

- If they have been satisfied, how did they perform? Did they perform? 



- Compare that to what they promised. If different, breach. 

· Is there any unjust enrichment? 

UCC Ks Perfect Tender Rule: 2-601: No Substantial Satisfaction for UCC
In a contract for a single delivery of goods, buyer can reject any nonconforming shipment before accepting the goods, no matter how trivial the nonconformity. 
·  In other words, before acceptance of the goods, performance of seller must be perfect to satisfy the constructive condition on buyer’s promise to pay.
Buyer can revoke acceptance for substantial defect or nonconformity
· if problem was difficult to discover at the time goods were accepted 
· or seller said the defect would be cured and it has not.  
· Acceptance occurs when (not formation acceptance, accepting the goods) 

· buyer fails to reject within a reasonable time, 
· or indicates the goods are acceptable,
·  or does anything inconsistent with seller's ownership of the goods. 

Suspending Performance & Terminating the Contract 
In real life the following type of problem occurs frequently.  One party to a contract begins to perform.  The second party claims the first party is rendering a defective performance but the first party denies this.  Should the second party stop her own performance or threaten to do so?  What are the risks of taking such action?  
Walker v Harrison—Dry cleaner and sign guy. Sign guy sues the dry cleaner for failing to pay after the sign guy refused to clean the sign. Court finds failing to clean the sign not a material failure. Dry cleaner was actually in breach by failing to pay. 
Important Note on Estoppel: If you say its okay, and the guy completes on reliance on that, and then you say hey my constructive condition wasn’t met, you can’t do that. You waive it. 
Mitigating Doctrines 

· Recall that if conditions aren’t met, the party can’t be in breach. Let’s ease that a bit. 
Divisibility: IF we can say that a K is divisible, we are going to analyze whether the conditions in the K were substantially satisfied part by divisible part. Treat the K not like one transaction or four million feet of logs (See Gill v. Johnstown Lumber) but a series of contracts. 
§240: Test for Divisibility:  (1) performance of each party is divided into two or more parts; (2) the numbers of parts on each side is the same; (3) each part of the performance by one party has a corresponding part in the other party’s performance.
Recall: There are times when conditions can be EXCUSED (see §224, “nonoccurrence is excused before performance is due”
Estoppel.  A condition is excused on the grounds of estoppel where... 

· (1) the party whose duty is conditioned says, BEFORE the condition was to be fulfilled, that it will perform even if the condition is not fulfilled, and 

· (2) the other party changes position in reliance on this statement.
Waiver & Election: A condition is excused by waiver when, AFTER the condition was to have been fulfilled but was not, the party whose performance was conditioned, knowing there was a failure of condition, states it will still perform and the other party relies on the statement.
( Avoiding waiver and wanting your condition to be met once after avoiding demanding it before §84(2)(a) (See McKenna v. Vernon) 
· Notification has to be received w/ reasonable time for the condition to occur, and reinstatement of the condition is not unjust as a result of some change of position and the promise is not binding apart from the rule stated in section (1) 

· “not binding apart from the rule in section 1” is referring to a situation when someone gives consideration to concede the condition. 

( When there is no reliance, but the party whose duty was conditioned still choses to perform, she makes an election.
· Example: Buyer promises to buy Seller’s house by the 30th on condition seller paints the house by the 15th. On the 16th, Seller tells Buyer he needs more time.  Buyer says “You can have until the 20th.” (WAIVER.)  On the 19th, Seller asks for yet more time and Buyer says he can take until the 25th. In reliance, Seller waits until the 25th to paint. (ESTOPPEL).  If Seller still has not painted and Buyer decides to perform anyway (ELECTION).
Failure to Cooperate or Prevention
 If a party has some control over whether a condition on her duty to perform will be fulfilled, the condition is excused if she doesn't try to fulfill the condition or if she tries to prevent its fulfillment.  
(Failure to Cooperate: Buyer promises to buy Seller's house if Buyer can get a loan at not more than 8%. Buyer never applies for a loan.  
( Prevention: A & B have a contract.  It is a constructive condition on A’s promise that B first substantially perform its promise.  B tries to perform but A wrongfully acts to make performance more difficult and B ends up unable to perform.
RECALL: We also have seen that problems with performance by one party might or might not amount to a material failure to satisfy the constructive condition on the second party’s promise to perform.  If the second party treats it like a material failure, and she is wrong, then she may be the first to materially fail to perform.  But if the second party does not treat the first party’s breach as a material failure, then that breach might be excused on the ground of waiver or estoppel.
Anticipatory Repudiation 
· K that calls for parties to perform in some date in the future. What happens if before the date for performance arises, one party says, I’m not going to perform! Or says He’s not sure! ( Prospective Nonperformance, Anticipatory Repudiation ( Can we treat it as a breach? 

§ 250 When a Statement or an Act Is a Repudiation 

(a)  a statement by the obligor to the obligee indicating that the obligor will (not maybe under this section, But See §251 below) commit a breach that would of itself give the obligee a claim for damages for total breach under § 243, or 

( Total Breach: sort of breach that results from a material failure under §241. 

(b)  a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach (i.e. selling the company) 
§251: Reasonable Grounds Leading Someone to Believe there will be a Breach  
· (1) If the other side says something that sounds like “Maybe I won’t do this...” it is not a definitive repudiation, but raises reasonable grounds to believe there is going to be one (Even a Wall Street Journal Article saying, “Steel Shortage!”) . 

· This section gives party receiving this statement a right to demand adequate assurance of DUE performance. 

· (2) The obligee may treat as a repudiation the obligor’s failure to provide this assurance within a reasonable time
· McCloskey v. Minweld: DUE Performance is STRICT. 
· Plaintiff was a general contractor and entered into a contract with defendant, a subcontractor, for the latter to supply and erect structural steel. The contract did not specify a date for performance by defendant.  At the time, there was a severe shortage of steel.  Plaintiff became concerned about the shortage and wrote defendant threatening to terminate the contract unless defendant gave a unqualified assurance it had secured the steel (§251). Defendant responded as we’re trying, but Korean war is making this hard, can you help out?  The court did not regard this as a repudiation because the plaintiff was demanding assurance MORE than what was required by the contract. The timing was not contemplated under the K. 

3 Things When Someone Repudiates in Hypo Form
· HYPO: Employer (repudiator or non-assurance after demander man) v worker 

· Employer is in breach, can be sued right now for total breach  253(1) 

· Worker cannot be sued if he doesn’t perform 253(2) 

· The conditions on the employer’s promise to pay are excused 255 

· 255: Effect of a Repudiation as Excusing the Non-Occurrence of a Condition 
· Where a party’s repudiation contributes materially to the non-occurrence of a condition of one of his duties, the non-occurrence is excused. 

· Makes it so employer can’t use 237 and say there was a constructive condition on my promise to pay  

· HYPO 

· A agrees to paint B's house and B agrees to pay on condition that he is satisfied with A's work.  Before the time comes for A to paint, B says "I repudiate."  Can B now defend suit for breach on the ground his duty to perform was expressly conditioned and that condition was never satisfied? NO! 255. 


       Remedies for Breach
Common Law Remedies 

1. Expectancy Damages 

- Difference between the net value of what was promised and the net value of what was received, if anything, from breacher. Recoverable except to the extent that they could be reasonably mitigated. 

- What you were promised – Value of what you got 

2. Consequential Damages

- Non breacher can also recover other losses caused by the breach so long as reasonably 


foreseeable to breacher at time of formation. 

- There is a duty to mitigate. 

3. Incidental damages—Non-breacher may recover reasonable costs of mitigation 

4.  Quasi contractual recovery.  

- Where there is no enforceable contract, but one party receives a benefit from the other, the party bestowing the benefit may recover its reasonable value.
5. Liquidated Damages.  


- In the K: “If you breach, you pay X amount” 

- LD clause enforceable if (1) at the time of formation damages for breach were difficult to estimate, and (2) the amount specified in the clause was a reasonable forecast of the actual damages. 

- Seller agrees to sell Buyer 100 shares of stock for $10 per share.  The stock had a market value of $9 per share at the time of formation.  The contract provided that, if Buyer failed to pay, she would be liable for liquidated damages of $2,000.  Is the clause enforceable?  

6. Specific Performance: 

- Equitable remedy by which a party to a contract is ordered to perform according to its terms.  Five issues.

1. Does a valid contract exist? 



- Formation, Defenses, etc. 


2.  Have all the conditions been satisfied or excused? 

3. Is the legal remedy inadequate? 


- S/P only available where money damages would be inadequate, 



or where the subject is unique. 



- Real Estate



- Where damages are 0. 

- Court will NOT order specific performance for personal services (services that involve the promisors personal skill or judgement) 

- Promise unenforceable on ground of public policy if it is an unreasonable restraint of trade (must analyze unreasonable) 

- Non compete 


- Length of the restraint, geographic area promise covered, 

4.  Is enforcement feasible? 

- The court will decline specific performance if that remedy cannot be enforced 
- Is breacher outside jdx. And cannot be arrested for failing to abide?  

- Property within jdx. ( OK 


5. Consider equitable defenses 

- Laches: Prevents getting an equitable remedy if the plaintiff has engaged in unexcused delay in bringing a lawsuit that prejudices the defendant. 

- Seller of home breaches, tells buyer they’re going to remodel instead. They start remodeling, Buyer takes 2 years to bring suit, within SOL. No specific performance for the buyer. Took too long. 

- Unclean Hands: If the plaintiff does something improper in inducement of the K or in its performance 

- Nastiness has to pertain to the contract. Nexus. 

- Buyer induced seller by convincing seller to assent by convincing the neighbor to shun Seller because of her race.

UCC Remedies  

1. Buyers’ remedies for seller’s breach of warranty (promise) 

- Status Quo Remedies 

- Designed to get the goods back into the sellers’ control after seller has shipped the goods but breached 

1. Rejection: In a contract for a single delivery, buyer can reject any nonconforming shipment before accepting the goods, no matter how trivial the nonconformity. §2-601 “Perfect Tender Rule” 

2. Revocation of Acceptance: Not acceptance of an offer. This pertains to after formation. Buyer can revoke acceptance for substantial defect or nonconformity if problem was difficult to discover at the time goods were accepted or seller said the defect would be cured and it has not.  
- Acceptance occurs when buyer fails to reject within a reasonable time, or indicates the goods are acceptable, or does anything inconsistent with seller's ownership.   
- In the case of both rejection and revocation, buyer must give seller reasonable notice of the defects and use of these remedies.  
- Buyer then must await instructions as to what to do with the goods.  If instructions are reasonable, the buyer must follow them.  If instructions are not reasonable, or if there are no instructions, the buyer can do anything reasonable with the goods.
· Other Buyers’ Remedies 

· Damages.  If goods are delivered and buyer decides to keep them, buyer can sue for any breach of warranty.  
· Damages = diminished value of the goods.  
· If seller fails to deliver goods or the buyer rightfully rejects or revokes acceptance, buyer can “cover” by  purchasing substitute goods within a reasonable time after learning of the breach. 
·  If buyer covers, damages = difference between cover price and contract price. 
·  If buyer does not cover, damages = difference between market price at the time buyer learned of the breach and contract price.
· Buyer can get consequential and incidental damages under rules described above (See above) 

· Specific performance.  Available if goods are unique. High bar. 

· Buyer agrees to buy a new Rolls Royce from a dealer.  The dealer breaches when a strike at the factory limits the number of autos the dealer can obtain and drives up their value.  The dealer has just filed for bankruptcy.  
· Insolvency an important factor. If judgement proof, the court may consider specific performance 

· Goods can be considered unique if in short supply. 
1. Sellers’ remedies for Buyer’s breach 

· Status quo remedies. Remedies that restore goods to seller or permit seller to keep the goods. 
· Right to Withhold Goods.  If buyer breaches while goods are still in seller’ possession, seller may withhold delivery.  Seller may then do whatever is reasonable (resell, scrap, etc.) and sue for damages.
· Right to Stop in Transit and Recover Shipped Goods.  If the seller ships goods and then buyer breaches,  seller can stop and recover shipment if buyer is insolvent.  If buyer is not insolvent, seller can stop in transit and recover only large shipments like carloads.
· Other Sellers’ remedies 

·  If seller still has the goods it can seek a substitute sale. 
· Damages = difference between contract price and the substitute sale price. 
·  In such a case, seller must give notice to buyer of the resale except where goods are perishable or will decline in value quickly.  

· This notice gives the buyer one last chance to complete performance.  
· Alternatively, seller can choose to recover damages = difference between contract price and the market price at the time and place delivery was to be made.  Seller can also sue for the price if goods are not resalable.
· Seller also can get incidental damages under the same rules that prevail under the common law.
Mistake, Impracticability, Frustration of Purpose 

In chapter 4 we studied various defenses to the enforceability of a contract that arise out of either the status or behavior of the parties at the time the contract was made.  This chapter discusses three additional defenses: Mistake, Impracticability, and Frustration of Purpose.  Each of these defenses arises out of a situation where one or more of the parties entered into the contract based on an assumption about certain facts or circumstances and that assumption turns out to be wrong.  Unlike the defenses in chapter 4, which are usually based on circumstances that existed at the time of formation, the defenses in chapter 9 usually are based on circumstances that become apparent later.  Because the chapter 9 defenses arise after contractual duties are formed, those defenses are sometimes referred to as grounds for discharge of those duties.  In other words, at the time of formation there is no problem, but later something happens or becomes apparent to make the duties go away, which is the meaning of “discharge”.

MISTAKE

· Mutual Mistake 
· Both parties to the K are mistaken as to a matter that has a material effect on the exchange, the K is voidable unless the party adversely affected by the mistake assumed the risk of that mistake. 

· §152, §154 (When there is Assumption of the Risk) 

· Key to 154 is (b)

· Bare risk of mistake if aware at the time the K was made that you have only limited knowledge with respect to the facts to which the promise relates, but you treat that as sufficient. 

· Buyer thought it was a Van Gogh but knew he could not be certain unless he consulted an expert.  He decided it was not worth the time to consult an expert and bought the painting, which turned out to be a fake

· Buyer always bares the risk that it may be paying too much. 

· Seller always bares the risk that they’re not charging enough. 

· Unilateral Mistake 

· The defense for unilateral mistake applies where only one party is mistaken as to matter that has a material effect on the exchange.  

· The defense applies where
·  (1) the other party knew or should have known of mistake, or 

· (2) the effect of the mistake makes the contract unconscionable.  
· Again, there is no defense if the party adversely affected by the mistake assumed the risk of that mistake. Seller/Buyer assuming price risk still applies. 

·  See Restatement §§ 153, 154.

· Ex. 

· Seller takes what he thinks is just a pretty stone to a jeweler for appraisal.  The jeweler tells him it is worthless.  Buyer, who happens to overhear the discussion, looks at the item and realizes it is a $10,000 diamond.   He offers Seller $1 and Seller agrees.  
IMPOSSIBILITY & IMPRACTICABILITY
· The defense of impossibility applies were, after formation of a contract, something happens that makes it impossible for a reasonable person to perform.  
· There are three ways this occurs:  
· (1) Death or physical incapacity of a person essential to performing a promise in the contract, §262 
· If promisor dies, he’s not essential to his promise if his duty could be delegated & defense does not apply. Is the K personal?
· (2) Destruction of the subject matter of the promise,
·  (3) Performance of the promise becomes illegal after the contract is made.
· .  The defense of impracticability applies where
·  (1) performance is made much more difficult (even though not impossible) 
· (2) by an event not anticipated at the time of formation, 
· (3) through no fault of the person asserting impracticability, 
· (4) and that person does not assume the risk of the event.

§261: Supervening Impracticability & Discharge & 
· Something happens (must be an event!) after formation that the parties in making their K just assumed was not going to happen. They may have been able to anticipate it, but they are making their K under the assumption that does not occur. 

· Unless language or circumstances indicate contrary 

· Fault (willful or negligent) loses the protection of this question, comment d 
· Impracticability is more than just impractical, but not necessarily impossible!  
· Significant change in difficulty of performance—not a little extra expense! 
· Foreseeability does not foreclose this section from applying  (Transatlantic v U.S.) 
§266: Existing Impracticability or Frustration 

· (1) Where, at the time a contract is made, a party’s performance under it is impracticable without his fault because of a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the K is made, no duty to render that performance arises, unless the language or circumstances indicate the contrary 

Strong Relationship Between §261, UCC 2-615(a) 

· Eastern v Gulf Oil 

· Gov’t stepping in and putting in price controls was the supervening event 

· Contradicts the foreseeability analysis in Transatlantic  
Frustration of Purpose 
· Sometimes it’s no harder to perform, but there is still a way out of the contract. 
· We’re not looking for an event that makes performance harder, but we’re looking for an event that makes the benefit you were supposed to get go away. 

§265: Discharge by Supervening Frustration 
· Where after the K is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary 

· Market fluctuations are always assumed to occur. If you make a little less money, lose a little more money, that is not a basis for frustration of purpose. 

· But a situation where, say, black t-shirts are made illegal, and you have a K for it, then that could be a basis for frustration of purpose and a justification for breach. 

· Hamilton ( secondary cast is OK, but if the show was just for Lin Manuel, prob frustration of purpose. 


Other minority rule 





Useful Gold Monologue from Lecture 1/12 at 55minutes 


Offer made by buyer. Seller responds and says seasonable acceptance on condition you agree to arbitration as well. This is a counter-offer, even under the UCC. Imagine the buyer says “no way!” if nothing else happens, no K. 


Offer made, response expressly conditioned (counter-offer) & no response is given, parties perform ( subsection 3 


Offer made, counter-offer (expressly conditional) ( response to the offer that had express condition ( look at response and start analysis under subsection 1 again: was it definite and seasonable acceptance and was the response expressly made conditional on assent? 





IF OLD CONTRACT WAS VOIDABLE, there is no pre-existing duty problem.





Higher burden in UCC 2-202 as to naturally omitted—instead of the party seeking to add evidence saying hey this could be naturally omitted, the party opposing has the burden to say this def would’ve been in the writing 





SIDE BAR:  Hurst v. W.J. Lake & Co. is a good example of WWW Associates approach v. PG&E CA Approach. On its face, 49.5% seems clear and unambiguous on its face. The court here says 50% = 49.5%, construing express terms as consistent with trade usage as mandated by RST 202(5). 





Where there are powerful amounts course of dealing, extrinsic evidence suggesting that the parties had something in mind that the contract seems to contract, the courts will try to find a GAP and fill it (authority under 205/1-103e). These two cases (Columbia & Nanakuli) both assert that extrinsic evidence (usage of trade, course of dealing) are assumed to have been thought of during negotiation and are not going to be excluded unless they were expressly negated in the K. (Class 2/16) 








RULE: 


2-316(1) : Exclusion or Modification of (Express this time) Warranties returns 


Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit the warranty SHALL BE CONSTRUED AS CONSISTENT WITH EACH OTHER but subject to the provisions of this Article on parol or extrinsic evidence, negation or limitation of the express warranty is inoperative to the extent that such construction is unreasonable (yes, we favor a construction that it’s inoperative, subject to the parol evidence provisions which might screw the buyer). 


Under UCC 2-316(1), an express warranty normally cannot be disclaimed “at some less obvious time.” 








NOTE: §178 and §195 are independent grounds for voiding the enforceability of the K other than unconscionability.





Jacob & Youngs v. Kent-  Plaintiff agreed to build a house using pipe manufactured in Reading.  The contract contained a clause stating, “any work…which is not fully in accordance with the drawings and specifications, in every respect, will be rejected and is to be immediately torn down….”  Plaintiff used pipe from different manufacturer, but of quality equal to pipe manufactured in Reading.  Defendant refused to pay and demanded the pipe be ripped out of walls and replaced.  The Court of Appeals holds for the builder).  Court held there was no express condition: in part due to lack of magic word “if” language and in part due to the fact that they wanted to avoid forfeiture. There was “substantial performance,” and the P was owed the diff in value between pipes. 











Plante v. Jacobs 





So What’s the Point? See 255 below as well... 


253(1)—Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach.


253(2) – Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performances.  





BUT... You may be able to take it back! 


§256(1) 





-	Under certain circumstances, a repudiation under 250 or 251 can be retracted. IF notification of the retraction comes to the attention of the injured party before he materially changes position in reliance or tells the other party that he considers the repudiation as final.





Comment A to RST 265 





First, the purpose that is frustrated must have been a principal purpose of that party in making the K. 


It is not enough that he had in mind some specific object which he would not have made the contract. 


The object must be so completely the basis of the K that, as both parties understand, without it the transaction would make little sense. 


Second, it must be substantial 


Not necessarily less profit or more loss. 


So severe that it is not fairly to be regarded as within the risks that he assumed under the K. 


Third, the non-occurrence of the frustrating event must have been a basic assumption on which the K was made. 








