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Contracts Outline
Definitions, Components, and Types of Contracts
I. Definitions of a K
A. Restatement (Second) of Contracts:
1. R § 1:  A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
a) A K is a promise or set of promises that is/are legally enforceable if one party fails to perform the promise.
b) Thus, If a promise or set of promises are not enforceable, then they don’t constitute a K.
B. Uniform Commercial Code (UCC)
1. UCC § 1-201 (b)(12):  A contract...means the total legal obligation that results from the parties’ agreement as determined by the UCC and supplemented by any other applicable law.
2. UCC § 1-201 (b)(3):  An agreement means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade.
3. Thus, a K under the UCC means a legally enforceable obligation involving all of the terms decided by the parties or implied by the courts or the UCC itself.
C. Distinctions of the two Definitions
1. Most Ks under the restatement will also be a K under the UCC.
2. However, there is one exception, which is when both parties completely perform.  Here, in the common law, the K is completed and finished, so there is nothing left to enforce.  But, in the UCC, there may still be lingering implied terms that continue to be enforceable beyond the initial formulation of the K.  For example, the “implied warranty of merchantability.” 
3. (UCC § 1-103(b)):  If the UCC doesn’t explicitly cover an issue, then the common law applies.
II. Components of a Contract
A. Four parts to any contract:
1. A valid Offer by one party,
2. A valid Acceptance by the other,
3. Consideration, and
4. Absence of defense to formation
III. Types of Contracts
A. Unilateral:  The agreement is a promise in return for performance (action).
B. Reverse Unilateral:  Where performance tendered seeks a promise.
C. Bilateral:  The agreement is a promise in return for a promise.
D. Ambiguous or Indifferent:  promise that can be accepted by another promise or performance *MOST Ks
E. Express:  Where the contract results from words, either oral or written.
F. Implied-in-Fact:  Reasonably implied by the parties’ conduct (Sitting in barber’s chair). 
G. Implied-in-Law or “Quasi”:  Law applies K where one party benefits from unjust enrichment (doctor helping unconscious person).
H. General:  Offer can potentially be accepted by large # of ppl (reward offers: Carbolic Smoke).
I. Option:  K where parties agree to hold offer open for certain specified time
J. Merchant’s Firm:  1.  Offer by merchant to buy/sell goods in signed writing which by terms give assurance it is held open.  Not revocable for time stated and if not stated- may not exceed 3 months.
Mutual Assent and Contract Interpretation
I. Agreement
A. “An agreement is a manifestation of mutual assent on the part of two or more persons”  (R § 3).
B. There can be agreements that do not raise to the level of a legally enforceable contract.
1. Balfour V. Balfour: Agreement between husband and wife was not a legally binding contract because the parties did not intend for there to be legal consequences.
2. This doesn’t mean that people in close relationships can’t make contracts.  It just means that the parties must intend for there to be legal backing.  Courts are looking for intent when deciding if an agreement is a contract.
HYPO: What if a husband and wife made an agreement regarding child custody?  Since this is a more serious, legally implicated discussion, there is probably reason to believe that they did intend legal consequences, and thus, the agreement is probably enforceable.
3.  Agreements that imply legally enforceable contracts:
a) Wilhoite V. Beck:  Since the defendant was independent and did not want charity, it was implied that she intended to pay rent.  Presumption of family gratuity rebutted because they were second cousins.  Presumption of domiciliary family unit gratuity rebutted because she was independent.  Presumption that one is expected to pay rent affirmed since she didn’t accept charity, and other presumptions were rebutted.
4. Synthesis from Balfour/Wilhoite:
a) There is a presumption that agreements are not intended to be legally binding contracts when the parties are in a family unit or in a close relationship (family, friend, or partner), however, this presumption can be rebutted by facts to the contrary, like if the parties intended legal consequences, or when there is a reasonably implied agreement that contract is made. (see full version in ppt.)
HYPO: -What if a man and woman make a date, and the man drives down from San Jose to LA to pick her up, but she bails?  He sues, but she wins because this is a social agreement not intended to have legal consequences (Balfour).
-But what if it was a business transaction and she was an escort?  This might change things (consider further).
-What if they explicitly stipulated that the agreement was legally enforceable beforehand?  Then this is probably enforceable and the guy would win, because now we know the legal consequences were intended.
-What if he flew in from NY, got a hotel room and rented a car?  This would require a more Wilhoite-like analysis of facts and presumptions.  It’s a more serious promise, but does it reach a level of contract?  I still say no if they are just friends.  The presumption still holds.
II. Objective Theory of Contract (Mutual Assent)
A.  If a reasonable person in the position of the party who seeks to enforce the K would conclude that K has been formed,  then K is enforceable.  A “reasonable person” is a person of reasonable intelligence who, given the facts, would infer that the other party intended to enter into the K.  
1. “The formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange…” (R §17(1))
2.  “The conduct of a party may manifest assent even though he does not in fact assent” (R §19(3))
3. “The conduct of a party [Zehmer] is not effective as a manifestation of his assent unless he intends to engage in the conduct [Zehmer did-he negotiated, and wrote two different contracts]  and knows or has reason to know [reasonable person standard] that the other party [Lucy] may infer from his conduct that he assents” (R §19(2)).
4. Lucy V. Zehmer:  Zehmer assented to the contract because his outward expressions would lead the reasonable person to believe that he was making a legitimate offer, and thus, he manifested intention.
a) Even if he was making the offer in jest, because his outward expression would lead the reasonable person to believe that he intended to make the offer, his offer is binding.
b) This leads to an objective theory of contracts, because we are more concerned with objective legal standards that creates stability in contract law.  If people could contest contracts by claiming that they didn’t actually want to enter into it, then people would have the ability to renege at any time and for almost any reason.  It would create instability.
c) This case rejects the “meeting of the minds” requirement for the sake of the OTOC.
d) Texaco, Inc. v. Pennzoil Co.:  Corporate equivalent to Lucy v. Zehmer.  Court used a four factor test to determine if, to a reasonable person, a K had already been formed between Getty and Pennzoil.  The held that a K was already formed leading to tortious interference on the part of Texaco.
The Indefiniteness Doctrine
I. The Indefiniteness Doctrine: A contract is not enforceable when the court cannot determine the agreement’s essential or material terms, or cannot reasonably fashion a remedy without violating the intention-based nature of K.
A. This can apply to just offers on their own 
1. “Even though a manifestation of willingness is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms are reasonably certain” (R§33(1)).
B. or to the K as a whole (most cases)
1. “The terms of a K are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy” (R§33(2)).
a) Thus, uncertain terms lead to a contract that, at least strictly speaking, cannot be enforced because a court wouldn’t be able to determine if a term was indeed breached or not, or fashion an appropriate remedy if it was breached.
Hypo: Parties agree to all parts of an extensive contract for 100 computers for a business. Agree on a price, delivery date, and that delivery shall be made to buyer’s business, but don’t discuss the carrier which will deliver the goods. Seller delivers computers, but buyer refuses, arguing that K fails for indefiniteness.  Does the buyer win the case?       No.  The Buyer loses the case because who delivers goods is not material/essential to terms of the K. Delivery in terms of when and where are.
    C. Types of indefiniteness cases:
1. Parties have not agreed to a term (Max and Kathy never agreed to when the clock delivery was due)
a) Eckles v. Sharman:  When too many essential terms are uncertain, K cannot be enforceable.  Severability clauses can only apply to non-essential terms.
2. Where a term is agreed upon, but too ambiguous to make clear (X orders a “boat load” of apples from Y.  What is a “boat load”?
3. Where the parties have an “agree to agree” clause in their K, but never reach an agreement (This is treated differently in the UCC).
    D. Underlying Principles:
1. Courts are looking for the intent of the parties, and they will not contradict apparent intent just to clarify indefiniteness.
2. Courts want to interpret contracts, not write them.
3. Courts don’t like when people try to back out of a deal by an indefiniteness technicality—especially the UCC.
a) “Every K imposes on each party a duty of good faith and fair dealing in its performance and enforcement” (R § 205).
4. The more essential or material terms left out of, or made unclear in the deal, the less likely the contract was formed in the first palace, but
5. The indefiniteness doctrine presupposes the existence of a K.
6. In the common law, courts used to be very strict in not enforcing indefinite contracts, but this view has loosened up because of underlying principle 3.  The UCC is quite progressive and liberal in its enforcement of indefinite contracts, more so than the common law.
7. The “essential” nature of the terms is more important in the common law than in the UCC.
II. Indefiniteness Doctrine Under the Common Law
A. Essential Terms
1. For a K to be unenforceable, it is not the case that every term must be clear and agreed upon.  Only essential or material terms must be clear for the K to hold.  The generally agreed upon essential terms are:
a) Subject matter of the K
b) Quantity to be purchased
c) Price
d) Time of performance (Delivery (when))
e) Place of performance (Delivery (where))
f) Payment terms
g) Delivery terms (single or multiple lots)
· Hypo: A seller offers “8 car loads of Salt” and buyer accepts.  Assuming  the term “carload” is not a usage of trade and does not signify any specific quantity, is there a K?     -No.  The quantity term is essential, and it is indefinite.  The court has no way of knowing what a “car load” of salt is, and thus, cannot determine if there was a breach or not.
· Hypo:  A person hires a contractor to remodel her kitchen for a fixed price of $30k.  The blueprint of the remodel does not specify materials.  Homeowners claims that counters were to be made of granite, and contractor claims that they were supposed to be of a cheaper material.  Was there ever a K?        -No.  This is an essential subject matter term, and the indefinitnessness renders the K unenforceable.  It is nearly impossible for the court to use R §204 here to fashion a clarification that has any sort of reasonable basis.
· Hypo:  A offers B a choice between a hot dog or a hamburger for $2.  B gives A the $2.  Does the K fail for indefiniteness?
-No because the term has an option, and B can choose either a hot dog or a hamburger.  Having an option does not make a term unclear  •R § 34(1): “The terms of a K may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.”
B. Strict Rule
1. The strict and old-school rule is that the court simply will not enforce a K with unclear or uncertain terms, for all of the reasons set forth above.
C. Modern Rule
1. Courts’ unwillingness to clear up an unclear K has subsided for the sake of stabilizing contract law.  They want agreements between private parties made with a manifestation of intent to be enforced, so long as they can do it in a reasonable way.
2. “When the parties to a bargain sufficiently defined to be a K have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court” (R§204).
a) If a term is ambiguous, and the court can reasonably disambiguate it, they may do it.
i. Fairmount Glass Works v. Crunden-Martin Woodenware Co.:  The lack of clarity of a term can be reasonably clarified by proper usage of trade, and thus, the K is not unenforceable based on this detail alone.
b) If the parties cannot agree on a term (without an “agree to agree” clause) and they can imply a reasonable term, they will try to make it work.
i. Haines v. City of New York: Where the parties have not clearly expressed the duration of a contract, the courts will imply that they intended performance to continue for a reasonable time, pursuant to (R§204) 
c) There are limitations to the extent to which, under the common law, the courts will try to use §204 to try to save an uncertain term.  They are trying to balance the intent of the parties with the reasonableness of their clarifications.
d) Sections 33 combined with 204 suggest that UCC-like gap fillers can be used to reasonably clarify the term, but this authority is derived from the common law, and not the UCC, technically speaking.
e) Technically, 204 doesn’t have a limit to terms it can specify, so long as the term is material to the K, and the court can clear it up reasonably.
D. “Agree to Agree”
1. The courts are very reluctant to use §204 to clarify “agree to agree” uncertainties in the common law.
2. Why?  Because of intent.  The parties intended that the K would not be enforceable unless they came to an agreement, and they didn't.  Maybe the parties wanted to explore the market if they couldn't agree.  Maybe that was their intention, but either way, their intention was for there to be no K without an agreement.  Courts look to intent.
a) Joseph Martin, Jr., Delicatessen v. Schumacher:  The continuation of a K in unenforceable when there is an uncertain term surrounding an “agree to agree” clause.
· Hypo: LL leased a building to a commercial tenant for 10 years.  Lease contained an “option to purchase” clause, but nothing said about price, nor was there any sort of “agreement to agree” language. T exercises the option to purchase the building, and LL refuses to sell when no agreement made as to price.
-Was K formed?  Yes.  Sale must take place at a reasonable price determined by appraisal. Shayeb v. Holland, 73 N.E.2d 731 (Mass. 1947).  Parties are silent as to a material term, but court interpreted K that the parties intended the price to be “reasonable” and to be set by Court, i.e., a court can “fashion a remedy.”  R § 204.  Distinguished from Schumacher b/c there was no agreement to agree as to the price of the option.  In this case, the term clearly stated that T had an option to buy, so the parties’ intention was for there to be that option.  Thus, by clarifying the term, the court is actually keeping in line with the intentions of the parties.
III. The UCC Approach to Indefiniteness:
A. The UCC covers Ks dealing in goods.
1. 2-105(1): “‘Goods’ means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale.”
2. “Goods which are not both existing and identified are “future” goods;  2-105(2)
3. See class notes 4 for more depth on the nature of goods.
B. The UCC is much more flexible with indefiniteness.  They want agreements to be made, kept, and enforced if necessary.
1. “Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy” (UCC 2-204 (3)).
C. If the parties have reached an agreement, but there are some missing or uncertain terms, (“gaps”) then the UCC provides “gap fillers” for those uncertain or missing terms.
D. The Gap Fillers
1. Price of goods (UCC § 2-305)
2. Mode of delivery (single or multiple lots) (UCC § 2-307)
3. Place of delivery (UCC § 2-308)
4. Time of delivery  (UCC § 2-309)
5. Time and place for Payment (UCC § 2-310(a))  
a) Southwest Eng. Co. v. Martin Tractor, Co.:  Court utilized time of payment gap filler to enforce the agreement because if parties intend to make an agreement, but one or more terms in the agreement are left open, the court will utilize gap fillers as a means of reasonably clarifying the open terms.
* There is no gap filler for quantity or subject matter
E. Important notes on Gap Fillers
1. Gap fillers cannot be used in an otherwise unenforceable K
2. Gap fillers can be used in an “agree to agree” term.  But there are cases in which the parties specify that they intend for the K to fail if there is no agreement.  Such cases cannot employ a gap-filler.  The circumstances of these types of cases must make this clear.
3. Gap  fillers are only used when the parties haven’t already agreed to a term, or if they haven’t specified that they want the disagreement to nullify the K.
IV. Hybrid Contracts
A. When a K has both goods and services components, it is a “Hybrid Contract.”  The following tests determine which one controls.
B. Predominant Factor Test (what was the predominant reason you entered into the K?) considers the:
1. Language of the contract
a) Does the language use words indicating the sale of goods (“purchase order” and “buy/sell”) or services (“subscription” or “contractor”)
2. Manner of billing
a) “When the contract price does not include the costs of services, or the charge for goods exceeds that for services, the contract is more likely to be for goods” (BMC Industries v. Barth Industries)
3. Proportion of costs
a) See quote above
4. Nature of what is being sold
· BMC Industries, Inc. v. Barth Industries, Inc.:  Court applied the Predominant Factor Test (emphasizing factors 1 &2) to determine that the K was dealing with goods, and thus, the UCC applied to the K.
Hypo:  Bob contracts a surgeon to replace his hip for $50k.  The hip itself is $30k.  Is this predominantly a good or service?  Even though the good is the majority of the price, this is probably a service because he is likely more focused on the surgeon than the actual hip.  This is a predominant factor test.  But, what if the hip was a cutting-edge hip that Bob was looking really hard for, and only used the surgeon because he’s one of the few people who provided it?  Well then it might be seen as more relating to the good in that case.  Weigh the factors.  This hypo examines what the main reason for entering the K was.  the nature of what is being sold and the proportion of costs. 
---------------------------------------------------------------------------------------------------------------------
Hypo:  A new gym entered into a K with Peloton to execute a purchase order to buy 25 peloton machines along with full-access subscriptions to the peloton training network.  The contract stipulates that each peloton complete with indefinite subscription access will be sold for $4,000, for a total of $100,000, in one payment to be made on September 1st, with an electronic wire.  The exact delivery details were to be agreed upon in good faith.  Peloton wants the gym to come and pick up the machines from the local warehouse where the inventory is held in three separate lots, but the gym wants the machines to be delivered to the gym in one lot.  Each side wants the other to pay for the delivery costs.  Peloton sues the gym for breach of contract.
1. Was there ever a contract formed?
· Yes (for this hypo) the gym made a valid offer, the peloton accepted, a formal document was created, and the purchase order was written, fulfilled, and paid for.  Both parties intended to enter into the agreement, and neither party contests this fact.
2. Is this transaction governed by the UCC or the Common Law?
· Applying the Predominant Factor Test, this transaction would likely be seen as one dealing in goods, and thus applicable under the UCC Article 2.  The Predominant Factor Test, as laid out in Barth, considers the predominant reason parties entered into the K, the language of the K, the manner of billing, the proportion of costs, and the nature of what is being sold.
· Language: Contract used words like “buy” and “purchase order” which indicate the sale of goods.
· Manner of billing: the peloton network was paid for all up front, and not on a monthly subscription basis, indicating that the sale was primarily that of goods, with the service component of the good being secondary in nature.
· Proportion of costs:  (Not addressed)
· Nature of the thing being sold:  While a peloton utilizes a service, the primary element of the peloton experience is the bike itself, and the service is simply there to give guidance and functionality to the bike.  Thus, the service element is subservient to the goods element.
3. Can the terms be cleared up so as to make the contract enforceable?
· Yes, because under UCC Article 2 § 2-305, (Cmt. 1), an otherwise enforceable contract with an “agree to agree” element can have gap fillers applied for the missing terms of this case.  Specifically, the court will impose the following gap fillers:
· Mode of delivery: the buyer is entitled to demand delivery in one lot
· Place of delivery: Delivery is to occur at the seller’s place of business
· Time of delivery: Seller must make machines available for delivery within a reasonable time.
· Cost of delivery: must be paid for by the buyer
------------------------------------------------------------------------------------------------------------------------------------------------------------
C. Gravamen [of the cause of action] Test
1. Look for the problem, and ask what the problem was with the product.  Was the problem with the goods part of the product, or the service part?  If the former, apply UCC, and if the latter, apply common law.  Look for the most essential part of the lawsuit.
Hypo: A homeowner purchases a water heater from Sears.The cost is $400 for the unit, plus $125 for delivery and $275 for installation. The installer failed to fasten a bolt correctly as she was installing the unit, allowing a gas leak.  There was an explosion, damage and a resulting lawsuit.
-Using the Gravamen test, we isolate the problem area, which in this case, clearly surrounds the service element of the K, and thus, we would apply the common law.
D. For Exam
1. Both tests have to be applied and extended to their ends.
* Software: When software is reduced to a tangible medium, it is a good.  When it is downloaded, it is a service.  A contract to write a software program is likewise a service.
V. Other Cures for Indefiniteness
A. Course of Performance
1. Looks to see how the parties have operated under the current contract, like the apple hypo laid out below under part performance.
B. Course of Dealing
1. Looks at how the parties have operated in the past in similar transactions.
2. For e.g., Two parties had a previous K stipulating that delivery was to take place within 10 days, but those 10 days were business days, and not calendar days.  If they enter into a new K with the same “10 day” delivery uncertainty, the court can look to the previous K, and clarify the 10 business day term.
C. Usage of Trade
1. If a seemingly unclear term has an accepted and conventional understanding of that term, the K can be cleared up and thus made enforceable (UCC § 1-303 (a)) or (R §222).
2. For example, In Fairmount, the court ruled that a “car load” was understood in the trade to mean 100.
D. Part Performance
1. Can potentially clear up indefiniteness under both UCC and Restatement guidelines.
a) E.g.:  A market contracts with a wholesaler for “10 bushels of apples per week for the next year.”  While the term regarding apples is indefinite because we don’t know exactly what type of apples are to be sold, if for the first three months, the wholesaler ships granny smiths, and the market accepts them, this past performance is likely to clear up the indefiniteness of the term.
E. Good Faith and fair Dealing
1. “Every K imposes on each party a duty of good faith and fair dealing in its performance and enforcement” (R § 205).
2. Sateriale v. R.J. Reynolds Tobacco Company:  Even if the unclear terms are material, R.J.R’s duty of good faith and fair dealing cures the indefiniteness because their offer only stipulated that they give something in exchange for the C-notes, and not anything in particular.
* Look for hierarchy of terms where inconsistent in Class notes 4 (slide 17)
Hypo: The Moneybags contracts with a cleaning service to, “clean our home in Beverly Hills,” once a week for $250. They own two homes in Beverly Hills, but main residence is on Maple Dr.. Cleaning Crew shows up at the Moneybags’ home on Olympic Blvd., is let in by Ms. Moneybags, and allowed to clean the home.  The Moneybags now refuse to pay, claiming there was no K based on indefiniteness.  What result? 

-Enforceable K, based on R § 34(2) – “part performance . . . may remove uncertainty and establish that a K enforceable as a bargain has been formed.”  She let them in, which was past/part performance.
VI. Exam Procedure
A. Identify if the indefiniteness applies to only the offer, or to the K already formulated
1. Offer only
a) There was never a K, thus nothing is enforceable
2. K already formulated
a) Check to see whether the parties
i. Failed to agree to a term
ii. Have agreed to a term that remains ambiguous
iii. Have “agreed to agree” to a term sometime after K formation
iv. Have an “option to buy” term
b) Check to see whether the terms are essential
i. If unclear terms are not essential, this does not nullify a K
ii. If they are essential, the K has to be rendered unenforceable unless there is a reasonable and valid way to clear them up.
c) If the terms are essential, look to see if there is a way to clear it up.  Can it be cleared up by:
i. “Agree to agree” principles under the UCC?
ii. Gap fillers in UCC?
iii. R § 204 methods of clarification?
iv. Interpretation?
v. Past/partial performance?
vi. Usage of trade?
vii. Course of dealing?
viii. Reference to a fair method, formula or standard (e.g., market rates)
ix. Good faith and fair dealing?
x. Is there a choice of terms, from which a specification can be made?
xi. Did the parties intend/leave room for a reasonable clarification?  If so, use R § 204 or UCC gap fillers.
xii. Is there an internal mechanism within the K that clarifies the uncertain term?
Offers
I. An Offer Defined 
A. R § 24:  “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”
1. Here again we see the Objective Theory of Ks, because an offer is a “manifestation” of willingness, and not a true willingness per se.  That manifestation must reasonably indicate to the offeree that acceptance is all that is needed to form the K. (Lucy v. Zehmer)
B. An “offer” is the manifestation by one party  (the offeror) of a willingness to enter into a bargain with another (the intended offeree(s)) on certain terms.
C. Offers can be made written, oral, or expressed by conduct.
II. The Offeror is the “Master of the Offer”
A. The offeror can dictate how, when, and where the offer must be accepted.
1. R § 30 (1):  “An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing specified act, or may empower the offeree to make a selection of terms in his acceptance.” 
2. R § 60:  “If the offer prescribes a place, time or manner of acceptance, its terms in this respect must be complied with in order to create a contract.  If an offer merely suggests a permitted place, time or manner of acceptance, another method of acceptance is not precluded.”
3. Example: if an offer expressly dictates that acceptance can only be made by the offeree standing on one leg and singing the acceptance, those conditions must be met by the offeree in order to effect acceptance.  But, if those terms are merely suggested, then they are not necessary, although they are sufficient.
B. The offeror can dictate who can accept the offer.
1. R § 24 (1):  The manifested intention of the offeror determines the person or persons in whom is created a power of acceptance.
2. Example:  The offeror can validly say that the offer may only be accepted by members of the local yacht club.
III. Types of Offers
A. Offer to Enter into a Unilateral K
1. The offeror seeks actual performance by the offeree to accept the K.  Acceptance via mere promise alone is not a valid form of acceptance in this case, so even if the offeree promises to perform, there is still no K until actual performance.
a) Example:  “I promise to pay you $1,000 if, and only if, you actually paint my house.”
2. The offer can be revoked before acceptance (actual performance) unless the offer has already begun tendering performance, in which case, the offeror must keep the offer open for a reasonable time for the offeree to finish performance (R § 45).
3. The offeree does not accept until completed performance, so if the painter only paints half the house, he has not yet accepted, and he is not in breach.
4. An offer can also be a reverse unilateral K, in which performance seeks a promise.
B. Offer to Enter into a Bilateral K
1. The offeror seeks a promise of performance by the offeree to accept the K.
a) Example:  “I promise to pay you $1,000 if you promise to paint my house by the end of the month.”
2. The Offeror can revoke the offer at any point prior to acceptance (unless it is some sort of option K).
C. Ambiguous/Indifferent Offers (Most offers)
1. An offer that, from the position of a reasonable offeree, equally invites acceptance via promise or performance.
a) R § 32:  “In case of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree choses.”
b) Example:  “I’ll pay you $1,000 to paint my house.”
2. Most offers are ambiguous/indifferent because they do not expressly limit whether the acceptance can be made by promise or performance.  They usually invite acceptance by either method.
3. Whether or not an offer is indifferent is judged under the objective theory of Ks.
a) If a reasonable person in the position of the offeree would believe that acceptance can be made by either promise or performance, then the offer is indifferent.
b) For an offer not to be indifferent, i.e., either expressly unilateral or bilateral, there must be language/words of limitation (if, only if, actually, etc.).
D. Ambiguous/Indifferent Offers Under the UCC
1. UCC § 2-206 (1)(a):  “Unless otherwise unambiguously indicated by the language or circumstances, an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.”
2. Example:  An offer to purchase goods by “prompt or current shipment” is viewed as an offer that is inviting acceptance via actual shipment, or a promise to ship.
3. Here, the UCC is flexible so long as the manner and medium of the acceptance is “reasonable under the circumstances.”
E. “General” Contract or “Reward” Offers
1. When an offer is phrased in such a way so as to invite acceptance by a large, and sometimes unlimited number of people.
2. R § 29 (2):  “An offer may create a power of acceptance...in anyone or everyone who...renders a specified performance.”
a) Cmt. b:  General Offers.  “An offer may create separate powers of acceptance in an unlimited number of persons, and the exercise of the power by one person may or may not extinguish the power of another.  Where one acceptor only is to be selected, various methods of selection  are possible:  for example, ‘first come, first served,’ ‘the highest bidder,’ or the winner of a contest.  Who can accept, and how, is determined by the interpretation of the offer .”(Carbolic Smoke Ball)
HYPO:  A bank offers a reward for information leading to the arrest of a bank robber.  Both A and B call and provide reliable information as to the identity of the robber, but A calls first, and her info leads to an arrest.  Who gets the Reward? 
-A gets the reward and not B, because we don’t know if the two are acting fraudulently in cahoots. 
3. General offers can be revoked, subject to the equal publicity rule, or, if a reasonable time to accept the reward (offer) has passed.
HYPO:  The Boston Police Department issues a reward offer in 1937 for information on an active local arsonist.  In 1941, X calls the police with information on an arsonist leading to arrest.  Does X get the reward?
-No.  Four years have passed which is well beyond a reasonable time-window, even though the department never retracted their offer.  The department should have retracted their offer via the equal publicity rule.
- What if X called in after 2 weeks, but the department claims that the offer has been revoked?  In this case, X would likely win because he has accepted within a reasonable time, and the department never retracted.
-What if X begins partial performance on gathering information within 2 weeks, but then the department does retract their offer via the equal publicity rule.  Does X’s part performance of the unilateral offer render that offer irrevocable, like it would under normal circumstances?  No.  Part performance rendering a unilateral K temporarily irrevocable does not apply to general offers because the equal publicity retraction dictates the “reasonable time” window.
IV. Effect of Offer:  Powers and Rights of Acceptance
A. “Power of Acceptance”
1. A valid offer normally invests the offeree with a power of acceptance.  This means that the offeree can solidify the K by accepting, but in the meantime, the offeror can revoke the offer at any time, thus taking away the power of acceptance.
a) R § 42:  “An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.”
2. A power of acceptance is also taken away when the offeree rejects the offer or makes a counter offer.
3. Most offers invest only a power of acceptance in the offeree (see exceptions below).
B. “Right of Acceptance”
1. While an offer is irrevocable, the offeree is given a “right” to accept on top of the power to accept.  The offeree has both.
2. There are 4 situations that invest a “right” to accept in the offeree on top of the power to accept.  I.e., 4 situations that render a K irrevocable:
a) Option Contracts
i. An option K is a special type of K that is an agreement to make an offeree’s right to accept a different K stay open for a specified period of time.  There are two Ks here.  One is the option K, which extends the offeree’s right to accept the other K.  (R §§ 25, 87(1)(a)(b)).  Since the option K is its own K, there must be consideration.
ii. R § 25:  “An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor's power to revoke an offer.”
iii. If no time period is specified, the time period will be a reasonable time period.
iv. Beal v. Beal:  Court held the first two periods did invest within the buyer both a right and power to accept, but the third period was not a separately negotiated K investing the buyer a continued right to acceptance (it was merely a promise made by the seller).  Thus, the offeror -seller had the power to withdraw the offer, which she did. 
b) Merchant’s Firm Offers (UCC)
i. “If a merchant buyer or seller makes an offer to buy or sell a good, and promises to hold that offer open in a signed writing, the buyer obtains both a power and right to accept for the time stated, not to exceed three months, or if no time is stated, for a reasonable time.”
ii. UCC § 2-205:  “An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated, for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”
iii. This is different from a basic option K, because here, no separate K with consideration is needed to make invest the right to accept in the offeree.
c) Offeree Begins Performance in Response to an Unambiguous Unilateral K offer
i. An offeree creates a right to accept when she begins (tenders) performance in response to an unambiguous unilateral K offer.
ii. R § 45 (1):  “When an offer invites an offeree to accept by rendering a performance, and does not invite a promissory acceptance, [unambiguous unilateral offer] an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
· Tender:  A manifestation of willingness and ability to perform
iii. This does not apply to general offers.  The courts have interpreted these types of cases with the idea that the “reasonable time” given to the offeree to finish performance is dictated by the equal publicity rule retraction, so that when the retraction is published, it defines the reasonable time period so that if the offeree completes performance later, the option goes away.
iv. There are two potential problems with this type of offer being made temporarily irrevocable:
1) How do we determine exactly when an offeree has begun performance?  Is it when christy actually starts building the desk, or is when she went and bought the materials to build the desk?  To determine this, the general rule of thumb is that the more specific acts taken by the offeree to tender performance, the more likely it is that she has actually done so.
2) Is it fair to make the offeror keep the offer open when this is a unilateral agreement, so by nature, there is only an agreement upon completion of performance?  This seems to skew the nature of what it means to be a unilateral K.  In this scenario, if the offeree begins tendering performance, a temporary irrevocable offer is established, but the offeree can choose to stop working at any point (bc it’s unilateral) and she won’t be in breach.  This seems unfair to the offeror, but the offeror should have just sought a promise and made the offer bilateral to avoid the situation.
Hypo:  Crystie theDesk-maker
d) Offeree “substantially relies” on the offer
i. “An offeree who foreseeably and substantially relies on an offer can, in some circumstances, obtain a power and a right to accept that offer for a reasonable period.”  Suche reliance must be foreseeable (See p.25 & 71-72 of Supp.).
ii. Example:  Leaser puts $20,000 into his leased building because the owner said that he would have the ability to buy at the end of the lease.
iii. R § 87 (2):  “An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.”
iv.  Here, the offeror’s power to revoke is terminated, and an option K is completed which stipulates that the offer is irrevocable to the extent necessary to avoid injustice.
V. How to Determine Whether an Offer was Made
A. Objective Theory of Ks
1. To determine if an offer was made under the OTOC, ask whether a hypothetical reasonable person , in the position of the offeree, would believe that only her expression of assent is necessary to form an enforceable K (R § 24). (Lucy v. Zehmer)
2. In determining whether an offer was made under the OTOC, courts look to the words and conduct of the offeror as well as the context in which the words and conduct took place.
3. Look for objective language of commitment.
4. Lonergan v. Scolnick:  The ad and form letter sent by the seller of land did not constitute an offer because it did not indicate to a reasonable person in the position of the offeree that the seller intended to be bound by an acceptance, regardless of what the buyer actually believed.
a) R § 26:  “A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.”
B. Manifestation of Intention That a Promise will not Constitute an Offer
1. R § 21:  “A manifestation of intention that a promise shall not affect legal relations may prevent the formation of a K.”
HYPO:  Potential seller sends a letter of intent to sell a shopping center, but clearly states that “this is not a legally binding agreement.”  It also says that if potential buyer signs, the seller will not make another offer to anybody else within 60 days.  But they do sell to someone else within 60 days.  Was there a breach?  No, the seller never made an official offer because they manifested an intent not to make a legally binding promise R § 21.
C. Distinguishing offers from other types of communications
1. Offer Must Contain Terms that are Reasonably Certain
a) “Even though a manifestation of willingness is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms are reasonably certain (R§33(1)).”
b) Although an offer with some uncertain terms does not automatically void the offer for indefiniteness (see Indefiniteness above) the more uncertain terms there are in the offer, the more likely it is that it was never an offer, but rather, a preliminary negotiation.  Look to words, actions, and context to determine.
2. Offers Distinguished From Gifts
a) R § 24 Cmt. b:  Proposal of Contingent Gift.  “A proposal of a gift is not an offer within the present definition; there must be an element of exchange.”
HYPO.  Grandfather promises to give his granddaughter $1,000 for her birthday.  Her bday comes and goes but he doesn’t give her the money.  Is he in breach?
-No, because there was never a K, because he never made an offer, because there was no bargain.  The Daughter didn’t bargain anything in return for exchange.  This is all assuming you get past the presumption of family relationship, which likely wouldn’t happen anyway.
3. Offer Distinguished from Statement of Future Intention
a) Example:  “I’m thinking about making you an offer,” or “I may be willing in the future…” indicate a statement of future intention, not a current offer.  Again, consider the OTOC.
HYPO:  Sally says to Jason, “Last night I decided to sell my motorcycle for $5,000.”  Jason immediately replies, “You have a deal!”  Was there a K?
-No.  Sally’s comments were not an offer because there was not enough language of commitment.  Rather, she made a statement of future intention.  Jason is the one who has made an offer.
4. Offer Distinguished from Request for Price Quotation, Estimates, or Price Lists
a) When someone asks for or gives a price quotation (or estimate, or price lists), this is presumed not to be an offer because there is no manifestation of intention to be bound.  R § 26 Cmt. b & c.
b) This is only a presumption that can be overcome
c) Fairmount Glass Works v. Crunden-Martin Woodenware Co.:  Court held that the seller's statement: “for immediate acceptance” provided enough evidence to rebut the presumption that the quote is not an offer, because those words manifested an intention to make an offer.
5. Offer Distinguished from a Preliminary Negotiation or Invitation to Make an Offer
a) A statement soliciting the other party to make an offer is not itself an offer.  Rather, it is a preliminary negotiation, or invitation to make an offer.  R § 26 Cmt d.
HYPO:  A says to B, “I’m eager to sell my house.  I would consider $200,000 for it.”  B says, “I’ll accept.  I’ll buy it for $200,000.”  Do they have a K?  

-No.  A is merely soliciting offers.  There is not enough language of commitment, i.e. “I will consider” vs. “I will.”
6. Offer Distinguished from Advertisements/Catalogue Descriptions
a) In general, an advertisement or a description in a catalogue is not an offer, but rather, a solicitation to make an offer.  Thus, the person purchasing is said to be making the offer, and the seller is the offeree.  With that said, the terms can still be chosen and dictated by the seller/offeree.  Example:  Technically, LLS made a solicitation for me to offer my admissions application, and then accepted, even though they dictated all the non-negotiable terms.
i. Leonard v. Pepsico:  An advertisement [or catalogue description] does not constitute an offer unless its terms are sufficiently clear and leaves nothing open for negotiation and an advertisement intended to be a joke cannot be sufficiently clear, and a reasonable person in the position of the offeree would not think a clear joke, the details of which were fantastical, was a legitimate offer.
b) This is done primarily to protect the seller from unfair situations such as the inventory problem.
i. The Inventory Problem:  If the seller were to be the offeror, anyone can come in under the capacity of the offeree, demand more product than the seller has in stock, and then sue the seller for breach.  
Hypo:  Woman goes into Vons and buys apples.  Who made the offer?  -The woman did.  Vons solicited the offer by putting goods on display to advertise.  In doing so, Vons was merely entering into preliminary negotiations.  However, some recent cases have held that such goods on display is tantamount to an offer for the amount displayed.
c) However, this is another presumption that can be rebutted if the advertisement terms are sufficiently clear and leaves nothing open for negotiation (Lefkowitz)  It is also potentially rebutted if the seller has sufficient control over the inventory as it relates to the offer (Carbolic Smoke Ball) (Sateriale v. RJR Tobacco).  (R § 26 Cmt. b).  In general, these exceptions only pertain to situations in which the seller has both manifested an objective intent to make the offer, and, is sufficiently protected from things like the inventory problem.
i. Lefkowitz v. Great Minneapolis Surplus Store:  An advertisement constitutes a binding offer if it is clear, definite, and explicit, and leaves nothing open for negotiation.  “I will sell this exact jacket for this exact price to the exact first person who shows up.”  (This is a general offer with only a single potential offeree.)
ii. Carlill v. Carbolic Smoke Ball Co.:  An advertisement is a general offer if it unambiguously invites performance of clear and specific terms, and actions of the advertiser are taken to legitimize the intent of the advertiser, at least partly because the offeror has the ability to retract the offer via the equal publicity rule at any time.
iii. Sateriale v. RJR Tobacco:  Camel had complete control over the inventory as it related to the C-Notes because they had complete control as to how many C-Notes would be circulated, and what they could be exchanged for.
7. Offer Distinguished from Statements Made in Jest, a Grumbling Manner, or Anger.
a) All distinctions turn on the OTOC.
b) Offer distinguished from statements made in Jest:
i. Leonard v. Pepsico:  an advertisement intended to be a joke cannot be sufficiently clear, and a reasonable person in the position of the offeree would not think an obvious joke, the details of which were fantastical, was a legitimate offer.
c) In Anger:  Look to OTOC
Hypo:  Someone steals a $200 horse harness from A, who wrathfully shouts out in a boastful and blustering manner, “I'll give $2,500 to the person who gets it back!”  Did he make an offer?  No.  A reasonable person would not take words made in a state of wrath that indicate he would pay for more than 10 times the price of the harness value, to be a legitimate offer.
-But what if the harness was a family heirloom?  This may change the circumstances and context in which the words were made.
-Consider if A isn’t aware of the monetary value of the harness, and may reasonably believe its worth $2,500.  There is wiggle room if you manipulate the facts and context.  USE OTOC!!!
-Consider a house on fire and a man shouts that he’d pay $500,000 for someone to run in and save his wife.  Is that an offer under OTOC?  Probably, because the value of a life is incalculable and the man probably really wanted his wife saved.  But again, use OTOC. 
VI. Exam Approach (p. 37 of Supp.)
Acceptances
I. Definition and Effect
A. Acceptance:  A manifestation of the offeree that she is willing to be bound to the agreement proposed by the terms of the offer.  It can be written, oral, or expressed by conduct.  It is usually the last communication prior to forming the K.
1. R § 50 (1):  “Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.”
2. To be a valid acceptance, it must be made:
a) By someone entitled to accept it (with a power of acceptance or a right of acceptance)
b) At a time when the power of acceptance has not been terminated.
c) In the manner required by the offer.
3. Acceptance of a unilateral or indifferent offer with performance:
a) (R § 50(2)):  “Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by performance which operates as a return promise.”
4. Acceptance of a bilateral or indifferent offer with a promise:
a) (R § 50(3)):  “Acceptance by promise requires that that offeree complete every act essential to the making of the promise.”
5. Acceptance of an indifferent offer.
a) If the offer is indifferent/ambiguous, under both the Restatement and UCC, acceptance can be made in any manner and medium reasonable under the circumstances (R § 30(2)) (UCC § 2-206).
B. Effect of Acceptance
1. Assuming there is consideration and no defense to formation, an acceptance of a valid offer seals the K.  It takes away the offeror’s power to revoke the offer, and it takes away the offeree’s right to reject the offer.  The K is formed.
II. Test to Determine Whether Acceptance has Taken Place
A. Again, look to the Objective Theory of Ks.
B. Test:  Whether a reasonable person in the position of the offeror would reasonably believe that the offeree manifested a willingness to be bound by the terms of the offer.  If so, an acceptance has been made.
1. Thus, it is possible for someone to accept an offer without knowing he accepted, or even what the terms of the K was, or that he is entering into a K.
Hypo:  A sends a letter to his friend B, proposing that they split a vacation home for $25,000 each.  B receives the letter, but leaves it unopened on his desk where it gets buried by other stuff, and he never opens the letter.  A couple weeks later, they see each other and A asks B what he thinks about that letter he had sent him.  B, embarrassed that he didn’t know what A was talking about, and believing that A was likely talking about their buddy’s bachelor party in vegas coming up, says, “You bet.  Let’s do it.  It’ll be fun!”.  Did B accept?
-Yes.  He manifested a willingness to  be bound by the offer from the perspective of a reasonable person in the position of A, even though B has no idea he just entered into a K, and even though he believed he was accepting an offer to go to their buddy’s bachelor party (a different agreement).
C. Cross-Offers
1. When two parties each send an offer at the same time.
a) This does not form a K because while each party has manifested a willingness to be bound by their own terms (i.e., they made offers) neither has manifested a willingness to accept the offer of the other party.
III. Who is Entitled to Accept the Offer
A. Anyone with the power of acceptance
· R § 52:  “An offer can be accepted only by a person whom it invites to furnish the consideration.”
· R § 35(1):  “An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer.”
1. A right to accept as well as a power to accept is given to the offer in a valid option K.
2. Sometimes only a specified person or group of people have the power/right to accept, and sometimes (as in the case of general offers) a large or unlimited group of people have the power/right to accept.  When this is unclear, the court looks to circumstances (face-to-face, text, phone call, etc.) to determine who if anyone has the power/right to accept.
a) R § 29(2):  “An offer may create a power of acceptance in a specified person or in one or more of a specified group of class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance.”
3. To determine who, if anyone has a power/right to accept, we utilize the OTOC.
4. The power to accept an offer is not transferable, except in an option K, where a right to accept is transferable.
B. Acceptance of a “general” or “reward” offer
1. There are four problems this types offers presents in terms of acceptance:
a) Whether the acceptance by one person extinguishes the power of all others to accept the general offer.
· General/reward offers can presumptively be accepted only by the first person to do the required acts.  This is to ward off unfair consequences like fraud.
· This presumption can be rebutted by the words and or circumstances of an offer.  For example:  a company promises a $500 bonus to “any employee” who doesn’t take a sick day all year.
· When a general offer imposes conditions likely only to be met by a limited number of people, any and all people who meet those conditions are able to accept the offer.
· Carlill v. Carbolic Smoke Ball Co.:  Since the conditions of acceptance were likely limited to a small group of people, anyone who met those conditions would accept the general offer.
b) Whether an offeree must know of the general offer in order to accept it (Broadnax).
· An offeree must be aware of the general offer in order to accept it.  This awareness or knowledge doesn’t need to occur before starting performance, but instead, it must be present before finishing performance.
· The reasoning is the following:  How can an offeree be bargaining with the offeror, or manifesting an intention to enter into a bargain, if she isn’t even aware there is a bargain taking palace?  This has ties to the bargain theory of consideration.
· An offeree can manifest an intention not to accept a reward offer (R § 53(3)).  This is a de facto rejection on the part of the offeree.
· Broadnax v. Ledbetter:  The reward offer was not given out because the person who performed was unaware of there being a general offer at all.
HYPO:  A found B’s wallet.  A opened it, saw B’s address, and drove to B’s home to return it as a Good Samaritan.  B had posted a reward for the return of the wallet on his Facebook page, but A didn’t see it.  On the way, A took a call from C, who told A that B had posted a reward for the return of the wallet on B’s Facebook page.  B said “Thanks” but did not proffer the reward when A delivered the wallet.  A asked about the reward and B said, “You look like a fellow who does good for good’s sake” and refused to pay.  A sues B for the reward.  

-A wins.  So long as he learns of the reward before completing the performance, he is able to accept it.  This is because he still chose to return the wallet with that knowledge, and thus, sufficiently bargained for the completion of the K.
-What if A, upon returning the wallet, never inquired as to the reward, and just stood there silent as he handed the wallet back?

In this case, A may have manifested an intention not to accept the award through his silence. 
c) How a general offer can be revoked by the offeror so as to terminate the power of acceptance.
· A general offer can be revoked via the equal publicity rule, or, if a reasonable time has passed.  (see above in offers).
HYPO:  Bank offers a “$10,000 reward for information leading to the arrest and conviction of the individual who robbed our branch on Main Street on January 10, 2019.”  A begins looking for clues and finds solid information that points to B as being the robber.  She calls the Bank and gives the representative the information.  Has there been acceptance?

•No.  The offeror is in control of the offer and the Bank has made it clear that there must be “information” and an “arrest” and a “conviction.”
-Even if arrest is made, but no conviction, there is still no acceptance.
HYPO:  Bank offers a “$10,000 reward for information leading to the arrest and conviction of the individual who robbed our branch on Main Street on January 10, 2019.”
•A begins looking for clues on Monday.
•B begins looking for clues the following Friday.
•B calls Bank with solid information as to C being the robber the next day, Saturday, at 9:00 am.
•A calls Bank an hour later with similar information.
•Bank turns over the information to the police, who arrest C.  C is later convicted of robbery.
•Who is entitled to the $10,000, (1) A? (2)B? or (3) both?
•-------------------------------------------------------------------------
•B only.  The courts have construed this kind of offer as only granting the power of acceptance to the first person who fulfills the conditions.  This wards against fraud.  Maybe B told A after she found out so that A could cash in.
•It is irrelevant that A began first; B was the first to provide the information (perform).
d) Whether an offeree must give notice to the offeror of his or her intention to accept before beginning performance.
· Unless specifically and unambiguously required by the offer itself, an offeree need not give notice to the general offeror of his or her intent to accept the offer (Carlill v. Carbolic Smoke Ball Co.).
IV. When an Offer May Be Accepted:  Duration of the Power of Acceptance
A. In General
1. Once a power/right to accept has been terminated, for whatever reason, the offeree is no longer in a position to accept the offer.
2. Often, at this point, if the purported offeree makes what appears to be an acceptance, it is actually a new offer.
B. For a revocable offer (8 instances that can terminate power of acceptance)
· R § 35(2):  A contract cannot be created by acceptance of an offer after the power of acceptance has been terminated in one of [the following ways]:
1. Rejection or counter-offer by the offeree (R § 36(1)(a)) (R § 38)
a) Rejection:  A manifestation on the part of the offeree not to accept the offer and is unwilling to be bound by its terms, as judged by a reasonable person in the position of the offeror..
b) Counter-offer:  An offer made by the offeree that is different from the original offer made to the offeree, and does not accept the original offer conditional upon consideration of requests.  Essentially, any correspondence that's different from, and made in response to an original offer.  This has the effect of implicitly rejecting the original offer, and creating a new offer.  
i. (R § 39 (1))  “A counter offer is an offer made by an offeree to his offer relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.”
ii. In either case, their effect is to terminate the power of acceptance.
iii. They immediately terminate power of acceptance even if the offer was to be held open, “unless the offeror has manifested a contrary intention.” (R § 38) 
iv. A counter-offer need not explicitly reject the offer (Ardente v. Horan).
v. Rejections and counter-offers are judged under the OTOC.
HYPO:  A offers to Sell Blackacre to B for $5,000 “offer to remain open for 30 days.”  Be immediately responds that he will take it for $4,800.  Was there a valid acceptance?  
-No.  B’s counter offer immediately terminated his power of acceptance.  It does not matter that A said he would keep the offer open for 30 days, because this is not an option K.  For it to be an option K, they would have had to create a separate K with its own consideration to keep the offer open as irrevocable for the 30 days.
-What if A responds, “I will not accept $4,800, but my original offer still stands” and then B accepts?     -Here there is a K.  Offeror is said to have “revived” the original offer (R § 39(2)).
HYPO:  A offers B a rare baseball card for $200, and B immediately responds that he would buy A’s ferrari for $100,000.  This is not a counter-offer, because it is clear to a reasonable person in the position of the offeror that B did not respond to the initial offer, but instead, made an entirely separate offer regarding a new bargain.
v.  Under the common law, the “mirror image” rule applies, so if the purported acceptance differs from the offer in any way, it is not an effective acceptance (this is different under UCC, see chapter below).
Rejections and counter-offers distinguished from different types of communications:
A. Neutral Comments
1. Example:  “I don’t know, it’s pretty expensive.”  Then accepts.
B. Mere Inquires or Preliminary Negotiations
1. Example: “Would/won’t you consider taking $450 for it”
C. Requests for Modification (See below)
D. Implied terms
1. Example:  “I’ll accept the offer for the house, but only if you provide a valid deed.”
2. That the house has a valid deed to be given an offer in the transaction is an implied term of the K, so it does not count as a counter offer.
E. “Grumbling Acceptances”
1. Example: “Okay I’ll take it, but the price is high.”
F. Intention to Take the Offer “Under Further Advisement”
c) Acceptance Requesting modifications(s):  Example:  “I accept your offer, and would like to ask if you would consider throwing in the couch as well, but even if you wont’, I am still accepting your offer.”  Look at language and manifestation here.
d) (R § 61):  An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms.
e) Ardente v. Horan:  Plaintiff was ruled to have made a counter-offer rather than an acceptance requesting modifications, and thus, his power of acceptance was terminated.  The court looked to the words of the purported acceptance and intent to determine that it was a counter-offer.
f) Rejection is effective, generally, upon receipt.  (See mailbox rule below)
2. Lapse of Time (R § 36(1)(b))
a) Sometimes, the offer itself specifies a deadline for acceptance.
b) But, if there is no expressly mentioned time frame, the power of acceptance terminates once a “reasonable time” has passed.  In such instances, look at the circumstances and presumptions to determine what a reasonable time is.  Again, here use the OTOC.
c) Common presumptions to determine a “reasonable time”:
· Offers made in direct negotiations:  Reasonable time terminates at end of negotiations (R § 64).
· Offers in letters:  Acceptance is timely if made on the day of receipt, otherwise acceptance transmitted in the same medium as the offer is timely.
· When a face-to-face conversation ends
HYPO:  A offers to sell his watch to B for $50. B says, “That’s interesting.  Maybe” and walks away.  An hour later, B calls A on her cell phone and says, “I will take your watch for $50.”  Is there a K?      No.  A reasonable time has lapsed given the face-to-face presumption.  
-What if B requests a few days to think about it and A consents?  Then it probably would be a K because their agreement overcomes the face-to-face presumption.
-What if B asks for a few days, A consents, and then B responds with acceptance a few weeks later?  Then a reasonable time has probably again lapsed.  It’s all based on circumstances and presumptions.
· Offers in phone conversations, text, email or overnight delivery:  Indications that acceptance must be expedited to be timely.
1. A reasonable time has presumably lapsed when a phone or text conversation ends.
2. A “reasonable time” to respond to a letter is midnight on the day the letter is received (R § 41(3)), or, if received late in the day, by the following morning.
· Offers dealing with price-volatile subject matter:  Acceptances usually need to be expedited to be effective.  
d) In case of delayed transmission of the offer, if the offeree knows or has reason to know of the delay in communication at the same time he or she receives the offer, the delay does not extend the time during which the offeree can accept.
e) R § 49:  “If communication of an offer to the offeree is delayed, the period within which a contract can be created by acceptance is not thereby extended if the offeree knows or has reason to know of the delay, though it is due to the fault of the offeror; but if the delay is due to the fault of the offeror or to the means of transmission adopted by him, and the offer neither knows nor has reason to know that there has been delay, a contract can be created by acceptance within the period which would have been permissible if the offer had been dispatched at the time that its arrival seems to indicate.”
f) Acceptances are effective upon dispatch, unless otherwise indicated by the offer.
3. Express or implied revocation by the offeror (R § 36(1)(c))
a) Revocation is when the offeree receives from the offeror a manifestation to terminate the power of acceptance.  This is measured by the OTOC.
b) Generally, a revocation must be transmitted from the offeror to the offeree.However, there is an exception:
c) Exceptions 1:  Indirect Revocation Doctrine
· This occurs when an offeree hears from a reliable third party rather than from the offeror directly, that the offer has been revoked.
· 2 requirements for this to be effective:
1. The offeror must have taken a definite act inconsistent with an intention to enter into the proposed K.; and
2. The offeree must have learned of the offeror’s conduct from a reliable and trustworthy source (R § 43)
· Rationale:  If an offeree has reliable information that the offeror has made a K with someone else, the only reason why the offeree would accept at that point is to put the offeror in breach.
HYPO:  A offers B & D a home for $500,000.  D accepts the offer.  Later, B hears from C of the news, and C is a reliable source.  A’s offer to B has thus been effectively terminated by indirect revocation.
-What if A never directly revokes the offer, and B never learns about D’s acceptance?  Then A is on the hook form breach with B if B accepts.
d) Exception 2:  Revocation of general offers via the equal publicity rule (see above in offers).
· In a general offer, it may be unrealistic for the offeror to directly transmit the revocation to each offeree.  Accordingly, if the equal publicity rule is followed, revocation applies to all offereres, even those who don’t end up having knowledge of the revocation (R § 46).
e) Revocations are typically effective upon receipt.
4. Death or incapacity of the offeror (R § 36(1)(d))
a) This rule has been criticized for being not in line with the OTOC, and is directly contradicted in Swift & Co. v. Smigel
b) Swift & Co. v. Smigel:  For the death or incapacity of an offeror to revoke an offer, the offeree must be aware of the death/incapacity.  Otherwise, the offer is not revoked.
c) This is a rare instance where case law contradicts the Restatement.  On the exam, outline both rules, but ultimately, make a choice based on good reasoning.
5. Death or incapacity of the offeree (R § 36(1)(d))
a) Generally, only a specified offeree has the power of acceptance, so if that offeree dies or otherwise becomes incapacittaed, the offer is effectively revoked.  (See “incapacitation” in “defenses to formation” below).
6. Non-occurrence of an implied condition (R § 36(2))
a) If a thing or person necessary for the contract’s performance either is destroyed or dies after the offer is made, but before acceptance, the offeree’s power to accept terminates.
Destroyed Watch Hypos
7. Non-occurrence of an implied condition, including supervening illegality (R§36(2)Cmt.c) 
8. Non-occurrence of an express condition of acceptance (R § 36(2) Cmt. b)
a) Just as the offeror may express a time limit for an offeree’s acceptance, the offeror may also make the offeree’s right to accept conditional upon the occurrence or non-occurrence of an event.  If this condition isn’t satisfied, then the offer is revoked.
C. For an irrevocable offer
1. There are four situations in which an offer is made irrevocable (see above in “offers”).
2. Acts/Events That Terminate the Power of Acceptance Even Under Irrevocable Offers:
a) Expiration of a reasonable time
b) Supervening destruction or death of a thing essential for performance
c) Supervening illegality
d) Non-occurrence of an express condition, the occurrence of which is necessary to accept the offer
e) Rejection or counter-offer by the offeree, followed by a reasonable, foreseeable, and detrimental reliance by the offeror. 
f) If not explicitly stated in this section, the act will not terminate the power of acceptance under an irrevocable offer (for clarification, see p. 73-74 of supp.).
V. How an Offer May Be Accepted
A. General Rule
1. There are 4 ways in which an offer can invite acceptance
a) Requiring the offeree to promise to perform
b) Requiring the offeree to actually perform
c) Requiring the offeree to begin to perform
d) In certain cases, by silence and/or inaction of the offeree
2. Generally speaking, the offeree must comply with the terms of the offer set out by the offeror (bc the latter is the “master of the offer”).  This applies to the 4 ways of acceptance above, as well as any other required condition of acceptance, like specific words or actions accompanying an acceptance.
3. If the offer does not otherwise unambiguously specify how it is to be accepted, it may be accepted in any manner and by any medium reasonable under the surrounding circumstances.
a) This applies to, inter alia, indifferent offers, which can be accepted by promise to perform, or performance itself.
Hypo:  Offer provides, “This offer shall be accepted by signing in the appropriate place and by returning it to me.”  Offeror called Offeror and accepted.  Is there a K?  
-Yes.  The offer merely suggests a manner of acceptance and if not otherwise unambiguously stated, acceptance is valid via any reasonable method under the circumstances.  The word “shall” does not mean “must.”
B. Special Rule:  UCC Offer to Purchase Good for Prompt Shipment or Actually Ship
1. Unless unambiguously stated otherwise on the offer, an order to buy goods for prompt shipment invites acceptance either by prompt promise to ship, or actual prompt shipping.
2. If acceptance is made by actual prompt shipping, the seller (shipper) must notify the buyer within a reasonable time.
C. Acceptance as Beginning Performance in Response to an Indifferent Offer
1. Since the offer is indifferent it invites acceptance via performance.
2. But, if the offeree chooses to accept such offers via beginning performance, such an act is tantamount to implying a promise to the offeror to complete the performance.
a) In this respect, the K effectively turns into an enforceable bilateral agreement (R § 62(2)) and NOT in irrevocable offer.  It is an actual enforceable bilateral K.
b) BUT, since this is now a bilateral K, the offeree MUST complete performance or be in breach.
D. Notice Requirements For Acceptance
1. For instances in which acceptance is invited by performance, whether by an express unilateral offer (45) or an indifferent offer (62), the notice requirements of (R § 54) apply to both (R § 45) and (R § 62)
a) (R § 45)  ------------------------------------------\






(R § 54)
(R § 62)  ------------------------------------------/
2. Those requirements are the following:  Notice given from the offeree to the offeror is required if
a) The offeror expressly stipulates that it is required in the offer, or
b) If the offeror has no adequate means of learning about the beginning of the performance
· In such instances, the notice must be given within a reasonable time
Roofie Roofing Hypo:  Man makes a unilateral (or indifferent) offer to roofie to roof his palm springs house, but he lives in Santa Monica.  In this instance, if roofie begins tendering performance, they are required to notify the man because he has no adequate means to learn about the beginning performance.
c) There are 3 instances in which an offeree need not give notice
i. If the circumstances surrounding the performance makes it such that the offeror would know of the performance begun.
ii. When the offeror states in the offer that such notice is unnecessary
iii. If past dealing indicates that such notice is unnecessary.
3. If notice of performance is required for reasons stated above, but no notice is given, the offeror becomes discharged of duties, and cannot be sued for breach.
a) BUT, remember that if the performance is in response to an indifferent offer, the offeree’s tendering of performance is tantamount to the offeree promising to finish the performance.  Thus, if an offeree begins performance in response to an indifferent offer, and doesn’t give notice where notice is required, then the offeror can sue for breach if the offeree does not complete the performance, but the offeree cannot sue the offeror for anything.  In such cases, the offeror has all the power.
E. “Unilateral K Trick” (UCC)
1. A buyer (offeror) makes a unilateral K with a seller (offeree) to buy goods.  If the seller sends non-conforming goods, the seller has simultaneously breached and accepted the buyer’s offer.  In such instances, the buyer has a choice.  The buyer can accept the non-conformining goods at a new price applying to those non-conforming goods, or sue the seller for breach (UCC § 2-206).
a) This effectively negates what was known as the “unilateral K trick” in the days before the UCC, in which an offeree would send non-conforming goods, but wouldn’t be in breach because the offer was unilateral, thus pressuring to buyer and affording the buyer no legal recourse.
2. This applies to any situation in which shipment itself is a reasonable form of acceptance.  So despite the name, this applies to both unilateral offers and indifferent offers.
3. Accommodation Shipments
a) If the non-conforming goods are sent as an accommodation shipment, then there is no unilateral K trick situation.  Rather, the shipment of non-confoming goods with accompanying good faith notification is deemed to be a counter offer (or a reverse unilateral offer?).
b) To send an accommodation shipment, the offeree must send a notification along with the shipment of the non-conforming goods that indicates that they know the goods shipped aren’t what the buyer asked for, but the seller honestly and in good faith believes that the buyer might need them or make good use of them.  Again, if this is the case, there is no unilateral K trick.  Rather, the shipment of non-confoming goods along with the good-faith notice is deemed to be a counter-offer (reverse unilateral offer).
HYPO: Costco orders 25,000 3-speed blenders from Sunbeam, saying it will only accept and pay “upon satisfactory tender of conforming goods.”  Sunbeam sends 25,000 2-speed blenders. What if Sunbeam really thought Costco could use the 2-speed blenders.
•Has Sunbeam “accepted” Costco’s offer, or is this like the offer where you can’t accept an offer to build a wood wall by building a brick one?
------------------------------------------------------------------------------------------------------------
•There is acceptance. 
•UCC 2-206(1)(b): “[A]n order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or current shipment of conforming or non-conforming goods . . .
•What should Sunbeam do if it really thought the 2-speed blenders would be acceptable to Costco?  (send a notice of this)
• . . . but such a shipment of non-conforming goods does not constitute acceptance if the seller reasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
F. By Silence or Inaction
1. General Rule:
a) Silence cannot act as a valid acceptance
2. However, there are some exceptions:
a) Silent acceptance of services
i. Think of this as an implied-in-fact contract.
ii. Day v. Caton:  Offeree tacitly accepted the offer because he knew the offeror was expecting him to pay for half of the wall, he could have said something to indicate that he wasn’t willing to pay his share, and still decided to let the offeror build the wall.
 HYPO:  sign at the airport terminal provided, “Weary Travelers.  Neck massages only $25!”  Without saying anything throughout, A sits in a massage chair with a therapist behind it and receives a neck massage.  A refuses to pay, saying he never explicitly agreed to pay.
•-------------------------------------------------------------
•A’s failure to pay is a breach of an implied-in-fact K that sprung into existence when A sat in the chair and received a message, knowing that the therapist expected payment.
•“[W]hen the recipient knows or has reason to know that the services are being rendered with an expectation of compensation, and by a word could prevent the mistake, his [or her] privilege of inaction gives way [and] under Subsection 1(a) [of R § 69] he [or she] is held to an acceptance if he [or she] fails to speak.” R § 69, Cmt. b.    
b) Silent Acceptance at Direction of Offeror
i. When an offer is structured so that the offeree’s silence or inaction will be deemed an effective acceptance, such acceptances are indeed effective upon silence or inaction if the offeree intended to accept.  If the offeree did not intend to accept, then the acceptance is not valid.
c) Silence as Valid Acceptance Due to Previous Conduct
i. Previous conduct can make it reasonable for an acceptance to be made with silence or inaction
ii. Example:  A free trial for 30 days that turns into a subscription after the offeree fails to cancel.
d) Silent Acceptance of Property by Acting Inconsistently w/ Owner’s Interest
i. If the offeree receives property as part of an offer, and acts inconsistently with the offeror’s ownership interest in that property, there has been an acceptance by conduct even if no express acceptance was ever made.
HYPO:  A receives a Shakespear anthology from B in the mail.  Along with the book is a letter from B telling A that the book is his for $50 if he wants, and if he doesn’t want it, to just mail the book back in a prepaid envelope.  Then A takes the book and gift wraps it to give to his wife for her B-day.  Did A accept?
        -Yes, because his silence combined with his conduct that made it inconsistent with B’s ownership rendered his conduct an effective acceptance, even though he never expressly accepted it with words.
-What if A sends the book to B and says “your silence will count as an acceptance?” and then B just puts the letter aside and never opens it?  
-No acceptance.  There is no quasi-K, and there is no real K unless Joe intended to accept it.
HYPO:  Dr. Jones stops at an accident scene and treats Jerry, who was rendered unconscious due to an automobile accident.  Dr. Jones later sends a bill to Jerry for $300 “for services rendered.”
•This is an implied-in-law, or “quasi K.”  There is no “acceptance” by Jerry, even if we could deem there to be an offer to help by Dr. Jones. 
•It is a legal fiction that there is a K, but one driven by policy – namely we want to give incentives for medical professionals to use their expertise to help, and by the belief that had Jerry been conscious, he probably would have accepted.
•For recovery in quasi-K to apply, the party seeking recovery must confer a benefit on the other, and it must be a situation in which the legal system deems it “unjust” to receive such enrichment without paying. 
•If $300 is a reasonable average value in the area for such emergency room services, it does not matter whether Dr. Jones is the Head of Emergency Medicine at Cedars-Sinai (and typically charges $600 for such services), or is a resident just out of medical school (and typically charges $200 for such services).  Dr. Jones is entitled to the reasonable average value of the services in the area, for that is how we value the enrichment Jerry received
•A quasi-K recovery occurs when the offeree cannot formally accept, and we believe that the offeree probably would have accepted the services if he or she knew about them and was offered them.  That’s one reason only medical professionals (as opposed to an untrained lay person) can recover for helping the unconscious patient, and why, e.g., Neighbor 1 could recover for the value of a hose that got destroyed which she offers to help fight a fire in Neighbor 2’s  home when Neighbor 2 is not there, i.e. Neighbor 2 probably would have accepted. 
-----------------------------------------
HYPO:  Owner of an unimproved piece of property travels to Europe for the summer.  When he returns, he finds that D has built a very nice home on the property.  D says, “If you use the house, you owe me $145K under K law.”
•----------------------------------------------------------
•No K via acceptance by silence or inaction b/c no reasonable opportunity to reject services.  
•No quasi-K recovery.  Builder is treated as a trespasser and has “donated” his services.
VI. The Mailbox Rule
A. Graphic Summary:
1. Offer -------------------------------------------------------- ---->    Effective on Receipt
2. Acceptance ----------------------------------------------------->    Effective on Dispatch   
3. Rejection --------------------------------------------------- ---->    Effective on Receipt
4. Revocation ----------------------------------------------------->     Effective on Receipt (Maj.)
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5. Rejection followed by acceptance -------------------------->    Rejection effective if it gets 
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6. Acceptance followed by rejection -------------------------->    Acceptance effective Unless:
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------------------------------------------------------------------------------------------------------------
B. Acceptance upon dispatch
1. This is true even if the acceptance never gets to the offeror.
2. By dispatch, we mean actually putting the acceptance beyond the offeree’s ability to recall it.  This typically means actually putting the letter in the mailbox, hitting send on the email/text, etc.  It does not merely mean handing it over to your butler for him to put it in the mailbox.
3. Acceptance upon dispatch is conditional upon 2 necessary elements:
a) The communication must be properly sent:  properly addressed (and stamped if a letter)
i. If communication is not properly addressed, then it is usually effective upon receipt.
ii. However, even if it is improperly addressed, if the acceptance is received within the same amount of time a properly addressed acceptance would have been received, then the acceptance is again effective upon dispatch (R § 67). 
iii. Example:  My acceptance letter to Carlos’ bakery was sent to 1111 Wilshire, but his bakery is at 111 Wilshire.  But, the mailman knows Carlos and his bakery, so is able to get my letter to him in the same amount of time it would have taken had I gotten the address correct.  In this case, my acceptance is still effective upon dispatch.  If this is not the case, and my acceptance gets delayed in the mail for a substantial period of time, then my acceptance is only effective upon receipt.
b) It must be sent via a permissible medium of acceptance
** The Mailbox rule is only a default rule!  If the offeror expressly states that acceptance is only to be effective upon receipt, then it is only effective upon receipt! **
C. Mailbox rule exceptions and qualifiers
1. The Mailbox rule is only a default rule!  If the offeror expressly states that acceptance is only to be effective upon receipt, then it is only effective upon receipt!
2. The offeror can also express the exact medium required for acceptance, thus restricting the medium acceptable for acceptance.
3. Even if the offeror is silent as to how and when an offer can be accepted, the method of acceptance must be “reasonable under the circumstances.”
a) For example, if the offeree knows that the offeror has competing bids, indicating that a quicker form of acceptance should be used, then a mailed acceptance will only be effective upon receipt.
4. The offeror loses the power to revoke after acceptance is dispatched and it meets conditions 1 & 2.
5. This is all pertaining to regular offers, and not option K offers.  For option K offers, acceptance is effective upon receipt.
i. This rule applies only when there has already been an option K formed, and the acceptance is of the underlying offer made open by the option k.  This rule assumes an option K has previously been entered into.
HYPO:  Jane has entered into a valid option K whereby she has the right to purchase (accept) Bob’s car for $5,000 for the next 7 days.  Jane mails a $5,000 check with a  letter to Bob indicating that she will buy the car.  The letter gets to Bob on the 8th day.  Did Jane make an effective acceptance?      -No, because acceptance fulfilling the underlying offer of an option K is only effective upon receipt. 
D. Effect of first sending acceptance, followed by a rejection
1. The acceptance is effective upon dispatch unless:
a) The rejection arrives first, and
b) The offeror changes her position in reliance on the rejection
2. When this happens, you treat the rejection as an offer to rescind the K and/or say that, in equity, the offeree is estopped to enforce the K after the reliance on the rejection by the offeror.
E. Rejections upon receipt
1. Rejections are only effective upon receipt.
2. “Receipt,” means in control of the offeree.  So a voicemail or text or email in an ibox counts as receipt, not necessarily actually opening up or listening to the communication
Mailbox Rule Hypos:
HYPO Offer said, “Your acceptance is effective when it is sent, provided that it is received.”  Acceptance was properly addressed, stamped and timely dispatched, but never received as it was lost in the mail.
•--------------------------
•No K.  Offer is unequivocal, even if the offeree was not at fault.  Mailbox rule is just a default position.  Specific terms of offer can alter the mailbox rule.
-----------------------------------------------------------------------------------------------------------------------------------------
•A makes an effective offer to sell her used car to B.  No mode of acceptance is specified.
•B receives it and immediately snail mails an acceptance (stamped, properly addressed)
•B later changes his mind, and sends a rejection by e-mail.
•The e-mailed rejection is received before the snail-mailed acceptance.
•B refuses to pay. 
•In A vs. B, who wins?
•---------------------------
•A wins.  Acceptances are effective upon dispatch, and B cannot undo acceptance by a rejection that overtakes (arrives ahead of) the acceptance, even though rejections are otherwise effective upon receipt.  Once offeree accepts, he or she loses the power to reject.
----------------------------------------------------------------------------------------------------------------------------------
•A makes an effective offer to sell her used car to B.  No mode of acceptance is specified.
•B receives it and immediately snail mails a rejection – properly addressed, stamped, etc.
•B later changes his mind, and sends an acceptance by e-mail.
•The e-mailed acceptance is received before the snail-mailed rejection letter.
•B later changes his mind again and refuses to pay, saying his rejection was sent first and is thus operative. 
•In A vs. B, who wins?
•-------------------------
•A wins again.  In a situation where a rejection is followed by an acceptance, the operative document is the acceptance, unless the rejection is received before the acceptance is dispatched.
----------------------------------------------------------------------------------------------------------------------------
•A makes an effective offer to sell her used car to B.  No mode of acceptance is specified.
•B receives it and immediately snail mails an acceptance (stamped, properly addressed)
•B later changes his mind, and sends a rejection by e-mail.
•The e-mail is received before the acceptance. 
•A reads the e-mail and sells the car to C. 
•After the sale to C, A gets the written acceptance. 
•B wants the car, claims acceptances are effective upon dispatch, and sues A for breach.  Who wins?
•------------------------------
•A wins again.  If a rejection overtakes an acceptance, and the offeror relies on the rejection, then the offeree is estopped from bringing suit.
•“An attempt to revoke the acceptance [which is what the “rejection” was] by an overtaking communication is . . .  ineffective.  . . .  A purported revocation of acceptance may, however effect the rights of the parties.  It may amount to an offer to rescind the K . . . Or it may bar the offeree by estoppel from enforcing it.”  R § 63, Cmt. c.
--------------------------------------------------------------------------------------------------------------------------------------------
•A is doing some outdoor landscaping at his home.  She needs 600 sq. feet of Saltillo tile, fountains, and assorted other stuff.  She prepares a list.
•Via e-mail, she asks Home Depot and Lowe’s to bid on the supplies.
•On Tuesday, “Ted” from Home Depot e-mails back an offer to supply everything on her list for $4,500, the offer good until Friday.
•She hasn’t heard anything from Lowe’s on Thursday night at 6:00 pm, and so telephones Home Depot and leaves a voice mail message on Ted’s number accepting Home Depot’s offer.
•When she wakes up on Friday morning, she sees that Lowe’s, via a 4:00 am e-mail,  has made her an offer to supply everything on her list for $4,200.
•She e-mails Ted, saying that she got a better offer from Lowe’s and so is going to accept Lowe’s offer.
•Ted reads the e-mail before he plays the voice mail message, but takes no action with respect to either.
•Does A have a K with Home Depot?
----------------------------------------------------------------
•Yes.  Acceptances are  effective upon dispatch, even when overtaken by rejections, so long as there is no evidence of reliance on the rejection by Home Dept.
-------------------------------------------------------------------------------------------------------------------------------------
ProCD/Hill vs. Klocek Shrinkwrap Agreements
I. Shrinkwrap Rule
A. A shrinkwrap license (including phone orders) will generally be enforceable if:
1.  There is pre-sale notification that there will be additional terms in the actual license, which are inside the box.
–Label on box that a license is enclosed
–Told on phone that additional terms/license will arrive
–Even better to actually post at POS and on website.
2.   The terms are conspicuous, understandable and not unconscionable. 
3.  There is a reasonable return policy (30 days is OK, 5 days is probably not) whereby consumers can return the good for a complete refund if the terms of the license are not acceptable, at little or no cost to the purchaser.
· Issues re: software b/c of digital nature and copying.
II. ProCd/Hill Approach (The non-traditional, yet desirable approach)
A. Establishes the Merchant as the offeror, and costumer as the offeree
B. Easterbrook’s jurisprudence is questionable here, but it leads to the best outcome, and has been favored in the marketplace of the law.
C. In these cases, acceptance is manifested by performance.
D. These cases can be explained by two different potential theories (these theories are attempts to undergird these decisions with ideas rooted in legit K law):
1. The R § 45 unilateral option K theory
a) This posits that the merchants are making an expressly unilateral option offer that seeks money up front, and in return, provides a “rolling acceptance” period in which the customer has the option to complete performance, or, she can choose to return it if she ends up rejecting the offer.
b) But, if she keeps it past the specified reasonable time, then she has accepted via performance.
2. The two different Ks theory
a) This posits that there are actually two Ks being made.  First, the one that involves purchase of the product, and second, one that involves acceptance of the terms after purchase.
E. How can we justify making the merchant the offeror?
1. Cite to Lefkowitz or Carbolic Smoke Ball, as these cases are exceptions to the presumption that the advertiser/merchant is not the offeror.
2. In either case, the merchant is the offeror for specific reasons cited above.  These involve control of inventory, and specific, unambiguous instructions for acceptance.  This calculus works especially well with theory one regarding a r § 45 unilateral offer.
III. Klocek Approach (The traditional, yet undesirable approach)
A. This approach uses the much more traditional idea that the merchant is merely soliciting offers, and thus, the consumer is making the offer.
B. From here, Klocek invokes UCC § 2-207 (1) & (2)(b) (see below).  The result is that the terms in the package are additional terms, and since it is not the case that both parties are merchants, the additional terms are mere proposals for the offeror to accept or not.
C. But this leads to an undesirable and unfair outcome (which the ProCD/Hill approach avoids) in which the customer can cherry pick the good terms, and reject the bad terms.
D. So, while this approach is much more faithful to the rest of K law, its results are undesirable, and thus, has not been favored in the market of the courts.
IV. How to navigate the Approaches
A. The formula for engaging these types of fact patterns.  ASK:
1. Who was the offeror?
2. What was the offer?
B. In answering each question, apply the approaches laid out above.
C. On an exam, go through and analyze both approaches.
D. Also note that the ProCD/Hill approach utilizes theories rather than traditional K law, whereas the Klocek approach does utilize traditional K law.
“Mirror Image” and “Last Shot” Rules & UCC §2-207 (Battle of the Forms)
I. Common Law Approach
A. “Mirror Image” Rule
1. The “mirror image” rule is a rule under common law that requires the terms of an offer and acceptance to be exactly the same, or “mirror” each other in order for there to be a valid offer/acceptance, and thus, enforceable K.
2. So, if a purported acceptance changes or adds any of the terms in the offer, there actually is no acceptance.  Even if both parties believe they have entered into a valid K, they actually haven’t, and there is no remedy for any disputes that may arise between them.
3. The obvious problem is that if any party relied on the other, they cannot sue for breach if the other party doesn’t fulfill its promise/performance.  There is simply no redress for anybody in the situation because there was never a valid K.
B. “Last Shot” Doctrine
1. The “last shot” doctrine applies under common law when the two parties have actually performed, yet their terms do not match up.  In this case, the party who submitted the last form or communication is the party whose terms apply.
2. In this case, the last form or communication is seen as the actual offer, and then the performance from the other party is deemed to be an implicit acceptance of that last offer/counter-offer.
3. Thus, if a dispute under such a K were brought to court, the terms of the last offer would apply, even though neither party might be aware of it; certainly not the party whose terms fell off.
C. Problems with Both Approaches
1. The problem with both outcomes is simple:  it seems to be unfair, and offers little to no redress for a party even if they have been unfairly harmed.
2. The UCC attempted to fix this problem with § 2-207:
II. UCC § 2-207
1. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 
2. The additional terms are to be construed as proposals for additions to the contract.  Between merchants such terms become become part of the contract unless:
a) The offer expressly limits acceptance to the terms of the offer;
b) They materially alter it; or
c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
3. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties  do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provision of this act.
III. UCC § 2-207 Explication
A. Sub-section 1
1. Before the comma
a) Here, the UCC is saying that if there is an expression of acceptance, written or otherwise, that is seasonable and sent within a reasonable time, with additional terms, there is still a valid acceptance made despite those additional terms.
b) This ostensibly gets rid of the “mirror image” rule from common law, because an acceptance with additional terms, so long as it is otherwise valid, still counts as a valid acceptance.  [UNLESS after the comma:]
2. After the comma:
a) This part says that the part before the comma doesn’t apply if acceptance is expressly made conditional on the additional terms.
b) If an offeree says that the acceptance is “subject to,” this does not count as acceptance expressly made conditional upon acceptance, even though it looks like it.  It has been interpreted to be an attempt at acceptance by silence, which does not work in this case.  This is because “expressly made conditional upon” requires an affirmative act of assent, whereas “subject to” only requires silence, which will not cut it here.
i. Dorton v. Collins & Aikman Corp.:  The “subject to” clause inside of Collins’ acceptance form does not count as making the acceptance expressly conditional upon the additional terms.  Thus, there was a definite expression of acceptance, and we apply § 2-207(2)(b) to determine whether or not the terms are materially altered.
3. 3 ways a purported acceptance is a counter-offer under § 2-207:
1.The purported acceptance is not “seasonable” because the offer has lapsed.
2.The purported acceptance is not a “definite” expression of acceptance.
3.  The terms of the purported acceptance are “expressly made conditional on assent” to any additional or different terms in the acceptance.
B. Sub-section 2
1. Sub-section 2 is consulted if there has been a valid acceptance as outlined in sub-section 1. 
2. If this is the case, the additional terms are deemed to be mere proposals made by the offeree for the offeror to accept or reject as she pleases, but only if it is not the case that both parties are merchants.
3. If both parties are merchants, then the terms are to be added onto the K, unless they fall under one of the three provisos laid out in the sub-sections.  If any of the three provisos are met, then the offending terms are waived, and replaced by a fair term.  They are as follows:
a) If the offer expressly stipulates that acceptance is dependent upon its terms (this is like the part after the comma for subsection 1, but in reverse).
b) The terms materially alter the K
i. To determine if an additional term would materially alter the K, we analyze if they would result in “surprise” or “hardship” on the part of the offeree.  Surprise = unexpected or unfair.
ii. Examples of what counts or does not count as “surprise or hardship” are laid out in Cmts. 4 & 5.
iii. If not explicitly laid out in those comments, then it becomes a judgement call supported by presumptions.
c) If the offeror objects to the additional terms and notifies the offeree within a reasonable time of their objections.
i. However, this is rarely the case, because the entire issue that § 2-207 addresses is when the parties are ignorant of the other party’s terms.  Usually, the offeror is unaware of these additional terms, which tend to be buried in fine print on the back of a pre-printed form.
ii. However, as counsel to the offeror, it would be best to advise them to snuff out these disagreeable terms, and notify the offeree that they object to them, because then § 2-207 (2)(c) would be satisfied, and those terms would simply be waived, and a fair term would be provided by the UCC.
C. Sub-section 3
1. This subsection deals with the scenarios in which the parties actually perform so as to create a K.  In such instances, the disputed terms are “knocked out” and replaced by UCC gap-fillers or other reasonable term clarifiers like usage of trade/course of p/course of d.
IV. Step-by-Step Approach to § 2-207
A. First, start by assessing whether or not a valid expression of acceptance was made under § 2-207(1).  If so, go straight to (2).  If, as indicated by the part after the comma, acceptance was expressly made conditional upon the additional terms, then there is no definite expression of acceptance, and you check to (3).  Indeed, if for any reason, there was not a definite expression of acceptance, you check for (3), which is basically assessing whether there was part performance or not.
B. If there was not a definite expression of acceptance under (1), and there was not any performance done, then simply put, there is no K, and the issue is moot.
C. If there was a definite expression of acceptance, go to (2).  Then ask whether or not both parties are merchants.  If not, then the additional terms are mere proposals (Klocek).  If they are not both merchants, then the additional terms apply to the K, unless one of the three provisos is met.  So at this point, evaluate the terms to see if they trigger one of those three provisos.  In most cases, it will be an evaluation of proviso (b) to see if the additional terms materially altered the K or not.
D. If there has not been a definite expression of acceptance, then look to see whether performance has been tendered.  If not, as stated above, there is no K at all.  But, if there has been performance, you “knock out” the additional terms, and replace them with UCC gap-fillers or other fair replacement terms.
E. The last thing one wants to consider (perhaps in the beginning) is whether or not the terms are additional or different.  The analysis has thus far been for additional, but the analysis for different terms are laid out below.
V. Different Terms as Opposed to Additional Terms
A. If the terms are different rather than additional, strictly speaking, it isn’t clear how if at all § 2-207 deals with it.  3 theories have been proffered for such scenarios:
B. 3 Approaches to Handle the Additional/Different Terms Issue in 2-207(1) and 2-207(2)
1. The “Comment 3” approach:
a) Treat 2-207(2) as providing that: “(2) The additional or different terms are to be construed as proposals . . .” which is what Cmt. 2 says.
2. The Summers “literal language” approach
a) This approach says that we should not assume the UCC drafter made a mistake.  Assume they put the exact words they intended to.  Thus, the word “different” was left out on purpose, and different terms would not apply.
b) The offeree’s different terms never become part of the contract unless the offeror specifically agrees to them.
3. The White 2-207(3)/”Comment 6” approach
a) Comment 6 provides, "Where clauses on confirming forms sent by both parties conflict each party must be assumed to object to a clause on the other conflicting with one on the confirmation sent by himself.”  It directs 2-207(3) to control in that situation.
b) According to White, each party is deemed to object to the other’s different terms as per Comment 6, and the terms of the K are thus decided by the “knock out” rule of 2-207(3).
C. For an exam, address all three possibilities.
* In ProCD, Easterbrook claims that a battle of the forms only applies when there are multiple forms.  But this is not true.  The judge in Klocek correctly points out, as do the comments to § 2-207, that only one form is necessary to trigger a 2-207 analysis.
* Consult Class 11 slides on this because its short and helpful applying the rules to fact patterns.
Consideration
I. Consideration Doctrine and Definition
A. The Consideration Doctrine
1. If a promise/agreement is not supported by valid consideration, it is generally not enforceable.
2. Consideration is a legal fiction, invented to help determine which promises/agreements are enforceable vs. which are not.
3. While most Ks require consideration to be enforceable, this is not always the case.
B. Definition
1. “Consideration” is a widely used legal fiction designed to determine which promises/agreements are enforceable, and which are not.  Generally speaking, but not always, a K must have consideration for it to be valid.  There are two main theories of consideration:  benefit/detriment theory, and bargain theory.
2. Benefit/Detriment Theory
a) A promise is supported by considerations if:
i. The promisee either acts or promises to act in exchange for the promisor’s promise; and
ii. The promisee’s act, or promised act is either a legal detriment to the promisee, or a legal benefit to the promisor.
b) Keep in mind that in a bilateral K, both parties are both promisor and promisee, so you can choose one side to analyse, and if it works under the two conditions above, it works both ways.  So you can look for Eric's benefit and Holly's detriment, or vice versa.
c) When it’s a unilateral K, just ask whether the promisee is suffering a legal detriment (Holly, the unilateral offeree, giving up her watch), and the promisor gaining a legal benefit (Eric, the unilateral offeror, gaining the watch).
3. The Restatement’s Bargain Theory
a) R § 71(1):  “To constitute consideration, performance or a return promise must be bargained for.”
b) Benefit/detriment doesn’t matter.  All that matters is that the promisor bargained for a return promise or requested performance.
c) R § 71(2):  “A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.”
4. On the exam, I should utilize both theories in determining if there was consideration or not.
II. Types of Consideration
A. In Unilateral Ks under Bargain Theory
1. R § 71(3):  “The performance may consist of:
(a) An act other than a promise, or
(b) a forbearance, or
(c) The creation, modification, or destruction of a legal relation.”
2. The offeror’s promise must bargain for one of the three above (this only applies to unilateral Ks).
a) Hamer v. Sidway:  The uncle’s promise to pay was supported by consideration because of The nephew’s forbearance (refraining from drinking and smoking until turning 21).  The uncle’s promise bargained for the nephews performance via forbearance in exchange for $1,000.
b) Example of “destruction of legal relationship” as consideration:  Greg offers to pay the Bank $90,000 if they cancel his mortgage.  If they do so, they are performing by destroying the legal relationship (the mortgage), and this performance was bargained for by Greg in exchange for him paying them $90,000.
c) Example of “modification of legal relationship” as consideration:  Same as above, but instead, Greg offers $1,500 to the bank if they lower his interest rate to 3.75%.  Modifications are a much broader topic, but here, know that it can count as performance constituting consideration.  In this case, it was the bank performing by modifying, which was sought for and thus bargained for by Greg, in exchange for $1,500.
B. In Bilateral Ks under Bargain Theory
1. Each party’s promise serves as consideration for the return promise of the other if, but only if:
a) Each promise was sought by, and given in exchange for the other, and
b) The performance promised by each party  would be a valid consideration if it were carried out.
i. R § 71(3):  “Except as stated in §§ 76 and 77, a promise which is bargained for is consideration if, but only if, the promised performance would be consideration.
ii. To determine if a promise “would be” consideration, look to the types of performance that count as consideration laid out above and in R § 71(2).
2.  In other words, a bilateral K has valid consideration if each promise was given in exchange for and sought by the respective parties, and the promised performance would be performance that counts as consideration pursuant to R § 71(2).
C. If Given to a Third Party
1. Consideration can still be valid if the the promisor or promisee is a third party, so long as all conditions above are still met.
2. Consider the Bohnanza card game.  When three parties all make a deal there is valid consideration, even though there is a third party involved in each transaction.
III. Transactions w/o Consideration Due to Lack of a Bargain for Exchange
A. There are three types of promises or actions that are insufficient to provide consideration, because they typically are not sought by and given in exchange for a promise.
1. Gratuitous or Gift Promises
a) Generally speaking, gift promises cannot act as consideration for lack of a bargained for exchange.
b) There are some exceptions however, which are discussed under “past consideration/moral obligations” below.
c) When a promisor requires the promisee to make an act to obtain a gift, such acts do not count as consideration so long as they are incidental to the gratuitous nature of the promise.
i. So a condition attached to a gift, like giving away your couch while requiring that the promisee pick it up, does not count as consideration.
ii. However, if that act is explicitly bargained for, like Ides is desperately lonely and is bargaining for his friend to come over to spend time with him, then it is sufficient consideration.
iii. This boils down to intent, which a court would have to decide.
d) Kirksey v. Kirksey:  The offer of a place to live was only a gift promise, so the sister-in-law’s requested actions of moving her family to the new location was merely a condition incidental to the gratuitous nature of the gift promise.  Therefore, there was no K, because there was no valid consideration.  NOTE that this case may have turned out differently under principles of Promissory Estoppel.
2. “Past Consideration” (or “Moral Obligation”)
a) Traditional Rule
i. Same as gift promises.  Traditionally insufficient to constitute consideration for lack of a bargained for exchange.
ii. The idea is that past performance cannot be presently bargained for.
iii. This is why the term “past consideration” is a misnomer, because it is not consideration at all.
b) Modern Rule
i. Past consideration and moral obligation can make some promises enforceable.
ii. There are 2 situations in which moral obligations stemming from promises made in recognition of past acts are enforceable:
1. Where a promise is made in recognition of a benefit previously conferred on the promisor, (so long as the requirements of R § 86 are met) and
· R § 86:  
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
(2) A promise is not binding under Subsection (1)
(a) If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched, or
(b) To the extent that it’s value is disproportionate to the benefit.
· Webb v. McGowin:  Webb saved McGowin’s life, so McGowin promised reasonable payments each week to Webb who was paralyzed in the process.  The payments were considered valid consideration even though they were for past consideration, because they were not meant to be a gift, and they were not disproportionate to the benefit received.
2. Where a promise is made to pay a debt rendered unenforceable due to running of the statute of limitations or due to bankruptcy(R §§ 82  83) 
· R § 82:
(1) A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of the statute of limitations.
(2) The following facts operate as such a promise unless other facts indicate a different intention:
(a) A voluntary acknowledgement to the obligee, admitting the present existence of the antecedent indebtedness, or
(b) A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the obligee, made as interest on or part payment of or collateral security for the antecedent indebtedness, or
(c) A statement to the obligee that the statute of limitations will not be pleaded as a defense.
· Banco do Brasil S.A. v. State of Antigua and Barbuda:  Where a debt obligation is time-barred by the applicable statute of limitations, a signed writing that “confirms” the current “balances” and “total amount” owed, operates to revive the limitations period.
· If the debtor acknowledges that she still owes a debt, which is only made unenforceable due to the running of the statute of limitations, or if the debtor promises not to assert the statute of limitations as a defense in a subsequent collection suit, such promises are enforceable against the debtor (R § 82).
· Most states have adopted R § 82, but require that such promises be made in writing.
· Only the new promise is enforceable, not the old debt.
· R § 83:  “An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding.”
· If a debtor expressly promises to pay all or part of a contractual debt that is either discharged or dischargeable in bankruptcy proceedings begun before the promise was made, that promise is binding against the debtor.
3. Unsolicited Actions
a) An unsolicited action is antithetical to the requirement for a bargain for exchange.
b) This is most commonly seen when someone stumbles upon a performance that happens to satisfy an offer. (Think Broadnax).
IV. Specific Transactions Raising Consideration Issues
A. Peppercorn Theory of Consideration
1. Courts generally do not evaluate the adequacy of consideration, or make judgments on any disproportionate consideration.  This deference to the parties to determine their own consideration is called the “peppercorn theory” of consideration.
a) The reasoning is that courts want to allow the parties to freely bargain their own terms.  So long as the principle consideration requirements are met, and it was legitimately bargained for, then the courts will enforce it, no matter any disproportion that may exist.
2. Sham Consideration
a) Sham consideration is not actually consideration, because it was not legitimately bargained for; but rather, put into the deal just to put up the facade of consideration.
b) This is not legitimate consideration, because it does not satisfy the principle theories of consideration.
c) The difference between peppercorn theory vs. sham consideration is that the former involves a legitimate and good faith bargain for exchange, while the latter does not.
B. Illusory Promises
1. An illusory promise is not a promise at all, because there is no responsibility on the part of the promisor, because it does not restrict the liberty of the promisor.
2. Satisfaction clauses
a) Traditional (outdated) Rule:
· A K with a personal satisfaction clause was seen as illusory because there is no actual promise binding the commitment of the purported promisor.
b) Modern Rule
· The modern rule has updated how the courts deal with illusory promises in 2 ways:
1. Any restriction on the promisor’s freedom whatsoever, either implicit or explicit, will prevent a promise from being deemed illusory.
2. One of these implied restrictions involves a duty of good faith.
· R § 205:  “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”
· UCC § 1-304:  “Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.”
· UCC § 1-201(b)(20):  “‘Good faith’. . . means honesty in fact and the observance of reasonable commercial standards of fair dealing.” 
Portrait HYPO:  A hires a portari artist, and says that he will pay her $750 for the portrait if he likes it.  Is this a promise sufficient for consideration?  Yes, because even though it seems like an illusory promise not binding A’s freedom in any way, the modern rule of illusory promises has built in an implied duty of good faith, thus restricting A insofar as he must make a good faith effort in his evaluation of the painting.
3. Exclusive Dealing Contracts:
a) When one party gives the other exclusive rights to sell her/its goods or services.
b) But, this can be seen as potentially illusory in that the supplying party is bound by the exclusivity, the other party doesn’t seem to be bound at all.
c) Like above, K law makes these duties binding by impling a duty of good faith and fair dealing on the selling party to sell the goods/services supplied in good faith.
d) UCC § 2-306(2):  “A lawful agreement by either the seller  or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and buy the buyer to use best efforts to promote their sale.”
e) There is debate as to whether “best efforts” or reasonable efforts are needed, and the courts generally defer to the latter standard.
f) Wood v. Lucy, Lady Duff Gordon:  Although Wood did not have any explicit obligation to sell Lady Duff Gordon’s clothes that she gave him the exclusive rights to, the court imposed an implied duty of good faith on Wood, thus creating a sufficient legal detriment to Wood, thus validating the consideration and K.
g) Kubic v. J & R Foods of Oregon:  The restaurant lost the case because reverse engineering the manufacturer’s BBQ sauce violated the restaurant’s implied duty of good faith to sell it and share the profits.
4. “Requirements” and “Output Contracts”
a) Requirements K:  The buyer agrees to purchase all of a particular good or service it requires from the seller.
b) Output K:  A seller agrees to sell all its output of a particular good or service to one buyer.
c) UCC § 2-306(1):  “A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.”
d) These types of Ks again could be seen as illusory, because one of the parties can technically not do anything, and thus, they aren’t technically bound.
e) But these Ks are common, so K law has built in an implied duty of good faith on each party.  This is seen in UCC § 2-306(1) for goods, and R §§ 204 & 205 in the Restatement.
f) Requirements and output Ks probably do not have an implied floor, but do have an implied ceiling.
· What if a buyer genuinely does not require anything?  Most courts would say that they have not breached or violated obligations of good faith, but other commentators have said that that the very least, the buyer has to buy something out of duty of good faith.
· With that said, everyone agrees that there is an implied ceiling.  If the rubber buyer’s demands increase exponentially, they cannot demand an astronomical supply from the seller that would put the seller in breach.
g) If a target amount has been estimated in the K, the parties must put in a good faith effort to meet up to the estimate in a way not disproportionate to the estimate.  But, there can probably be a floor here is needed.
5. Contracts with Expressly Conditional Promises
a) When a promise is made conditional upon something, it can arguably be seen as illusory. 
b) The outcome turns on who controls the occurrence of the condition:
c) If the occurrence of the condition is in the unfettered discretion of the promisor, then the promise is illusory.  However, if the occurrence of the condition is at all outside the unfettered control of the promisor, the promise is enforceable.
d) Example:  Rich offers to buy Ed’s air conditioner next friday for $500 “on the condition that the temperature does not fall below 70 degrees by then.”  This K is valid because Rich’s condition is beyond his control.
6. Termination at Will Clauses
a) Traditional Rule:  Termination at will clauses were not enforceable because they had an illusory promise.
b) Modern Rule:  They probably are enforceable because a reasonable notice period is either written in (UCC § 2-309(3)) or implied/created under R § 204.
c) UCC § 2-309(3):  “Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation is unconscionable.”
d) The last clause here says that even if the K explicitly dispenses with a notification period, it won’t be valid if “its operation is unconscionable.”
C. Modification of Existing Agreements:  Pre-existing Duty Rule
1. General Common Law Rule:  “New” consideration is needed to make a modification enforceable.
a) This establishes both evidentiary and cautionary value.  It creates evidence that a new agreement has been reached, and it helps ward against bad faith tactics like the hold up game,  the extortionist, the profiteer, and the dishonest compromiser.  (Below, we will see how the UCC deals with this in § 2-209)
b) Example:  Foakes v. Beer
2. R § 73:  The pre-existing duty rule
a) R § 73:  “Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.”
3. Exceptions to pre-existing duty rule
a) Modifications are enforceable without consideration under UCC (§ 2-209).
b) Modifications are enforceable without consideration if they are both fair in amount and the result of changed circumstances that the parties did not anticipate when the contract was entered into (R § 89(a)).
·  R § 89(a):  A promise modifying a duty under a contract not fully performed on either side is binding 
(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.
c) Modification without consideration is enforceable if a statute allows (R § 89(b)).
d) Modifications are enforceable without consideration if justice requires the modification be enforced in light of one party’s material change of position in reliance on the modified terms (R § 89(c)).
· Angel v. Murray: (garbage collector case) When unexpected or unanticipated difficulties arise during the course of performance of a contract, the parties may modify the initial contract even without additional consideration for the modification as long as (1) the parties voluntarily agree and the promise modifying the initial contract is made before the contract is fully performed on either side; (2) the underlying circumstances prompting the modification are unanticipated by the parties; and (3) the modification is fair and equitable.
· Example:  Tenant and landlord agree to a $1,000/month lease.  Tennant loses her job, and asks if the landlord would reduce rent to $700/month  for 2 months while she looks for work.  If the landlord agrees, and tennant relies on the agreement, the modification is enforceable even without consideration.
4. Pre-existing duty rule and public officials
a) Public officials have a pre-existing duty to perform their job, so they cannot be contracted to do extra on anyone’s behalf.
D. Settlement of Claims Based on Incorrect Information
1. R § 74:   (1) “Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless
(a) The claim or defense is in fact doubtful because of uncertainty as to the facts of the law.
(b) The forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid.
2. In the case of R § 74(1)(a), apply this to a court settlement.  So long as the facts of law were uncertain at the time of the settlement, there is still valid consideration even if later on, the claim turns out to be invalid.
3. In the case of R § 74(1)(b), consider the bastardy case in which the woman believes she had a valid claim, so her forbearance (consideration) was valid even though the claim turned out to be false.
a) Fiege v. Boehm:  Refraining from bringing a legal action, or dropping a pending action, constitutes adequate consideration when there is some question to be resolved at the time of agreement, even if the claim is later unsuccessful.
E. Purported but Unperformed Consideration
F. Voidable Promises
1. R § 78:  “The fact that a rule of law renders a promise voidable or unenforceable does not render it from being consideration.”
2. For example, if a minor enters into a K and makes a promise, even though that promise is voidable because he/she is a minor, the promise is still valid and enforceable consideration.
V. Exam Approach (pp.166-167 in QR)
Promissory Estoppel  
I. The Promissory Estoppel Doctrine
A. A moral and equitable doctrine that holds where the promises of one party have led the other to justifiably and reasonably rely on those promises being performed, the promises should be enforced even if they were only gratuitous or not otherwise supported by consideration.
II. Promissory Estoppel is not a “Substitute” for Consideration
A. Recovery under promissory estoppel is not recovered under contract law, but rather, under a mixture of equitable and tort law principles.
B. Even when promissory estoppel applies to a promise, it doesn't render the entire promise necessarily enforceable; but rather, the promise will be made enforceable to the extent necessary to avoid injustice.
C. Promissory estoppel applies to more than gratuitous promises made and exchanged as offers and acceptances.  It can also be used to make some offers irrevocable, or enforce some promises that do not raise to the level of offers.
D. It only applies to certain discrete promises; not all provisions of a K.
III. Elements of Promissory Estoppel under Second Restatement
A. R § 90:  
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.
(2) A charitable subscription or a marriage settlement is binding under subsections (1) without proof that the promise induced action or forbearance.
B. Thus, under promissory estoppel, a promise is binding if
1. In making the promise, the promisor should reasonably expect to induce action or forbearance on the part of the promisee.
2. The promise does in fact induce foreseeable action or forbearance, by the promisee, and
3. Injustice can be avoided only by enforcement of the promise.
a) If made enforceable, it will only be enforced to the extent necessary to avoid injustice.
b) This is the key difference between the first and second restatements.  The first required the enforcement of the entire promise, whereas the second only requires enforcement to the extent necessary to avoid injustice.
C. Conrad v. Fields:  Under the doctrine of promissory estoppel, a promise that a promisor (Fields) should reasonably expect to induce an action or forbearance (quitting her job and going to law school) on the part of a promisee (Conrad), which does induce that action or forbearance, is binding on the promisor even if no actual contract existed.
IV. Types of Promises Made Enforceable Under Promissory Estoppel
A. Gift promises
1. The most common types of promises made enforceable under promissory estoppel.
B. Oral promises to convey land
1. When a promise is made to convey land, foreseeably inducing the promisee to move onto and improve the land, this will likely be enforceable under promissory estoppel.
C. Charitable subscriptions
1. A pledge to a charity is enforceable even without proof that the promise induced any reliance whatsoever by the organization.
2. Thus, charitable subscriptions are given even more leeway under promissory estoppel by getting rid of proof of the first clause in R § 90(1).
D. Offers that induce foreseeable reliance of a substantial nature become irrevocable
1. R § 87(2):  (Option Contract)  “An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.”
2. Here, you can break this restatement Subsection into two parts:
a) The offeror reasonably and foreseeably expect the offeree to undertake substantial action in reliance on the offer
b) The offer actually does induce that reliance.
3. This is most commonly seen in Ks between general contractors and subcontractors.
a) Under R § 87(2) promissory estoppel makes the promisor’s (subcontractor’s) offer irrevocable until the general contractor has a reasonable chance to accept.
b) Drennan v. Star Paving Co.  An offer which the offeror should reasonably expect to induce definite and substantial reliance by the offeree, and which does induce such reliance is binding on the offeror and enforceable even without consideration if enforcement is necessary to prevent injustice to the offeree.  Drennan was a general contractor, and Star Paving was a subcontractor who tried to up its price after Drennan’s bid with Star’s original price offer was accepted.
E. Actions taken in reliance on promises made in preliminary negotiations
V. Remedies When a Promise is Enforced Under Promissory Estoppel
A. If a promise is made enforceable under promissory estoppel, it will only be enforced to the extent necessary to avoid injustice R § 90(1).
VI. Exam Approach (pp. 176 in QR)
A. It is easy  for law students to fall back on promissory estoppel too hastily, because most cases of legitimate consideration theoretically satisfy the requirements of promissory estoppel.
B. Thus, in my analysis of consideration, I must first fully analyze whether or not there is legitimate consideration.  If there isn’t, and none of the other exceptions laid out above are met either, only then should I see if promissory estoppel would work.
Modification and UCC 2-209
I. Modifications Generally
A. Modification is a change to an existing K, and is a separate, enforceable K, or “a K on a K”.
II. Modifications under Restatement and Common Law
A. See above under “Exceptions to Pre-existing Duty Rule.”
III. Modification under the UCC (The Modification Dilemma)
A. The Restatement requirement for new consideration for an effective modification has 2 problems, and 2 benefits:
1. The 2 Problems:
a) It’s overinclusive:  It bars modification where both parties are acting in good faith.  Such honest agreements should be enforceable without needing new consideration.
b) It’s underinclusive:  The rule doesn’t actually look to the adequacy of the new consideration.  Rather, it just looks to make sure that it’s there.
2. The 2 Benefits:
a) It provides countianoary value:  It helps protect against dishonest and coercive tactics such as the hold up game.
b) It provides evidentiary value:  This new consideration provides evidence of an actual agreement to modify.
B. Thus, the UCC attempted to get rid of some of the problems, and keep the benefits.
IV. UCC § 2-209
(1) An agreement modifying a contract within this Article needs no consideration to be binding.
(2) A signed agreement which excludes modification or recission except by a signed writing cannot otherwise be modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
(3)  [Statute of Frauds requirement]
(4) Although an attempt at modification or rescission does not satisfy the requirements of Subsections (2) or (3) it can operate as a waiver.
(5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waives, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
V. § 2-209 Explicated
(1) Subsection (1) simply gets rid of the Restatement requirement for new consideration in a K modification.
(2) A “no modification except in wiring” clause is enforceable.  Subsection 2 lays out the requirements for a straight up modification under the UCC.  It states that if the agreement doesn’t allow for modifications without signed writing, then signed writing is required.  If the agreement is between merchants, and that requirement is put on one of the merchant’s form, for it to be effective, it must be signed on a separate writing by the other merchant.
a) The need for a signed writing restores the evidentiary value we liked about the restatement approach.
(3) A statute of frauds requirement that we are unlikely to be tested on.
(4) This says that if a modification fails the requirements of (2) and (3), it can act as a waiver.
a) Waiver:  A unilateral relinquishment of a right.
b) But, with a waiver, we can potentially lose the evidentiary value we liked about the Restatement approach.
(5) This is saying that the waiver can be retracted at any time so long as reasonable notice is given, and the other party doesn’t rely on the waiver.  If the other party does really on the waiver in a way that would render retraction unjust, then there cannot be a retraction any longer, and the waiver is converted into a modification.
* Thus, if the modification is in writing, we maintain the evidentiary value of consideration that is now not needed because of (1), and we can determine the cautionary value in court.  But, when we use a waiver, we tend to lose both.  So the question becomes how do we treat waivers?
VI. § 2-209 Applied
A. Wisconsin Knife Works v. National Metal Crafters:  Under the Uniform Commercial Code, a contract prohibiting modification except by a signed writing can be orally modified if the oral modification is detrimentally relied upon.
1. The Posner Approach (The majority opinion, but less-adopted)
a) Reliance must first be shown in order to be allowed to testify.
b) Strict reading of waiver that takes away retraction if the other party relies on it.
c) By adding this strict waiver approach, Posner restores much (but not all) of  the evidentiary value we lost by getting rid of consideration.
d) Posner put his own interpretation of the Section in.
2. The Easterbrook Approach (The minority opinion, but more-adopted)
a) No need to show reliance before testifying.
b) Argues that the UCC drafter protected against injustice not by reading ina  strict waiver, but rather, by good faith duties.
c) Easterbrook’s approach diminished the evidentiary value by allowing the jury/judge to decide the honesty of the parties in court.  He would argue that we get to this point either way, and it is simply the best we can do with a not ideal situation.
Defenses to Formation
I. Capacity
A. Capacity, Generally
1. R § 12:  
(1) “No one can be bound by contract who has not legal capacity to incur at least voidable duties.  Capacity to contract may be partial and its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances.”
(2) A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties unless he is
(a) Under Guardianship, or
(b) an infant, or
(c) mentally ill or defective, or
(d) intoxicated
2. There are 2 classes of persons the law presumes to lack capacity to contract:
a) Minors
b) Mentally infirm
B. Incapacity Due to Infancy/Minority
1. Generally/Example
a) Generally speaking, until a person reaches the age of majority (18), any K entered into by that person is voidable at that person’s option (R § 12(2)(b)).
b) Courts do not look into how mature or not a person is.  All that matters is age.  So it doesn’t matter if it is a very immature 18.5 year old, or a very mature 17.5 year old.
c) So, if a 17 year old enters a K to lease a car (on credit), she can go through with the deal if she wants to, but doesn’t have to, as she can void the deal at any point (while she's still 17).
2. Ratification of a K Entered into by a Minor
a) Upon reaching majority, and only then, a person can ratify a K made prior to reaching majority.
b) Ratification needs no new consideration to be valid (R § 85).
c) There are 3 ways this ratification can happen:
(1) Express ratification
(2) Implied -in-fact ratification
(a) Manifestation by action of willingness to be bound by the agreement
(3) Ratification by silence (implied-in-law)
(a) Where nothing is done to avoid  or disaffirm the agreement
(b) There must be a reasonable time given to avoid agreement, but if nothing happens by the time that reasonable time period lapses, ratification by silence takes effect.
3. Restitution upon Disaffirmance of Ks Entered into by Minors
a) When an individual validly disaffirms a contract based on minority, there is disagreement as to whether the minor must account for the benefits attained while in possession of the goods.  (Pettit v. Liston)
(1) Majority Rule
· No restitution recovery permitted in credit sales
· So upon disaffirmance, no matter what damage or depreciation has been done to the good(s) while the minor possessed it, the non-minority party will not be entitled to any restitution.
· There are exceptions listed below
(2) Minority Rule
· Allows for restitutionary (fair market value) recovery in some situations even in credit sales.
(3) Cash Sales
· Restitutionary recovery is permitted by non-minority party in cash sales.
· Here, the minority is still allowed to disaffirm the K, but the non-minority party is entitled to full restitutionary recovery.
(4) Ks for “necessities”
· Restitutionary recovery is permitted by non-minority party in sales of necessities.
(5) When the Minor Mis-Represents Her Age
· Restitutionary recovery is permitted by a non-minority party if the minor misrepresents his/her age.
C. Incapacity Due to Mental Infirmity
1. Categories of Mentally Infirm Individuals (R § 12)
a) Someone for whom a guardian has been appointed 
b) Somone who is incapacitated under the “cognition” test
c) Someone who is incapacitated under the “volition” or “acts” test
d) Someone who is temporarily incapacitated by intoxication from alchol or drug consuption.
* Each is explored below in turn:
2. Rules When a Guardian has been Appointed Due to “Mental Illness or Defect.”
a) A person for whom a guardian is appointed has no capacity to enter into Ks, and thus, any K entered into by such a party is voidable by the guardian.
b) R § 13:  “A person has no capacity to incur contractual duties if his property is under guardianship by reason of an adjudication of mental illness or defect.”
3. Rules When a Party Lacks the Mental Capacity to Contract Under Either the “Cognition” or “Acts” tests.
a) R § 15:  
(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
(a) He is unable to understand in a reasonable manner the nature and consequences of the transaction, or
(b)  He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition
(2) Where the contract is made on fair terms, and the other party is without knowledge of the mental illness… [Subsection (1) doesn’t apply when there has been performance, and avoidance would lead to unjust circumstances]
b) Cognition Test
· R § 15(1)(a)
· Tests to see if the purported mentally ill individual had reasonable understanding  of the K and its consequences.
c) Volition/Acts test
· R § 15(1)(b)
· Tests to see if the purported mentally ill individual had reasonable ability to act on the K.
d) Once the mental infirmity comes to an end, the individual has a reasonable time to either avoid the K or ratify it.
e) Limitation of these tests
· R § 15(2)
· Where the contract is made on fair terms, and the other party is without knowledge of the mental illness… [Subsection (1) doesn’t apply when there has been performance, and avoidance would lead to unjust circumstances.]
4. Rules when an Individual Temporarily Lacks Mental Capacity Due to Intoxication
a) R § 16:  “A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication
(a)  He is unable to understand in a reasonable manner the nature and consequences of the transaction [cognition test], or’
(b) He is unable to act in a reasonable manner in relation to the transaction [volition/acts test].”
II. Duress
A. General
1. A K must be entered into by parties with free choice and voluntary decision-making.  Duress threatens this necessary condition.  There are two main types of duress: by physical compulsion, and by improper threat.
B. By Physical Compulsion
1. If an agreement is forced by physical force, the K is void.
2. There must be some sort of immanence to the threat of physical force.
C. By Improper Threat
1. In general
a) Ks made out of improper threats are voidable
b) Not all threats are improper.
c) First , look to see if the threatening party leaves the victim no alternative, then ask if terms are fair or unfair
2. Improper threat when terms of exchange appear fair
a) A threat made to induce a party to enter into a K with fair terms is improper when 
(1) What is threatened is a crime or tort
(2) What is threatened is criminal prosecution
(3) What is threatened is the bad faith use of the civil process
(4) The threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing K.  (🖇Cautionary function of new consideration for modification in Restatement🖇) 
3. Improper threat when terms of exchange appear unfair
a) A threat made to induce a party to enter into a K with unfair terms is improper when
(1) The threatened act would harm the recipient and not really benefit the party making the threat
· Blackmailing, for e.g.
(2) Prior dealing between the parties significantly increases the effectiveness of the threat
(3) The threatened action is a use of power for illegitimate ends
D. Economic Duress
1. Economic duress not of the advantaged party’s making is not a defense to K formation
2. Basically, leveraging an opposing party’s economic desperation and hardship to drive an unfair bargain is not duress, unless the one doing the leveraging caused the economic duress in the first place.
E. Restitution Recoverable Upon Avoidance of Contract for Duress
1. When a victim enters into a K under duress, the victim is entitled to restitution.
III. Undue Influence
A. Undue influence = unfair persuasion resulting from a relationship status that leads to an unfair agreement.
1. R § 177(1):  “Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.”
B. Essentially, undue influence is a relationship combined with indicia of unfair persuasion.
1. Types of potential qualifying relationships (R § 177 Cmt. a)
a) Domination
b) Parent & child
c) Husband & wife
d) Clergyman & Parishioner
e) Physician & patient
f) Lawyer & client (not in Cmt. a)
2. Types of potential indicia of unfair persuasion (R § 177 Cmt. b)
a) Unfairness of resulting bargain
b) Unavailability of independent counsel/advice
c) Susceptibility of the person being persuaded.
C. The result is a voidable K.
1. R § 177(2):  “If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.”
2. Unfair persuasion + relationship = VOIDABLE
D. “[E]xerted influence cannot be branded as ‘undue’ merely because it is persuasive and effective, and that the law does not condemn all persuasion, entreaty, cajolery, importunity, intercession, argument, and solicitation.”  Methodist Mission Home of Texas v. N—A—B, 451 S.W.2d 539 (1970).
E. If there is a prima facie case of undue influence, the burden of proof falls on the defendant to prove that there was no such undue influence.
HYPO:  Decedent was an enfeebled elderly woman who gave most of her assets to Physician before she died.  Physician was also her business advisor, agent, and friend.  Decedent often spoke fondly of Physician, calling him like her “son.”  Prima facie case of undue influence?  Yes, and Burden of Proof shifts to Physician to prove fairness of the terms once prima facie case presented.
F. Factors implicating undue influence:
1. Discussion of transaction in unusual place or at unusual time.
2. Consummation of transaction in unusual place.
3. Insistent demand that transaction close quickly and extreme emphasis on untoward consequences of delay.
4. Use of multiple persuaders by party advantaged.
5. Absence of third party advisors for victim.
6. Unfair resulting bargain (incl. disparity in consideration).
7. Susceptibility of disadvantaged person.
8. Confidential relationship. 
IV. Misrepresentation
A. Defined
1. R § 159:  “A misrepresentation is an assertion that is not in accord with the facts.”
B. Types of Misrepresentation
1. Fraud and Deceit R § 162(1) - requires “scienter”
a) Conscious lie
b) Know you don’t know
c) Reckless disregard for the truth
2. Negligent Misrepresentation
a) Should have known the truth
3. Innocent Misrepresentation
a) Honestly and reasonably believed what turned out not to be true.
C. Fraud in the Factum (R § 163)
1. Misrepresentation as to the “character or essential terms of a proposed K” inducing assent by someone who:
a)  does not know of the misrepresentation and
b) has no reasonable opportunity to discover the character or essential terms of the propsed K
c) Example: “Could I have your autograph, LeBron?” and gets the signature on an endorsement K.
d) The effect = K is void 
HYPO:  Frank and Jamie reach an agreement giving Frank and Jamie equal ownership of a sports team.  Lawyers prepare a draft, which the parties approve, which accurately reflects their understanding.  Lawyers intentionally substitute a writing that says Frank only owns the team and Jamie, trusting the lawyers, signs w/o reading.  Jamie seeks rescission.  Result?  Fraud in the factum, K is void.
D. Fraudulent Inducement (R § 164)
1. Most common type of misrepresentation case, where the misrepresentation causes the innocent party to enter into the K.
a) Example:  “LeBron, buy a bottle of this wine.  The wine won a gold medal at the Orange County Fair,” when it did not.
2. Effect: K is voidable.
3. To avoid K, innocent party must establish 4 elements:
a) A misrepresentation of existing fact was made by the other party
b) The misrepresentation was either fraudulent or material (likely to make a difference to a reasonable person in whether to decide to go forward with the transaction.)
c) The misrepresentation was actually relied upon by the innocent party
d) Such reliance was reasonable
4. For a claim of misrepresentation, , it must be about a fact in existence the time the assertion was made, as opposed to an opinion, prediction, statement of intention, or puffery.
a) Existing Fact vs. Opinion
· Generally, opinions do not rise to the level of misrepresentation.
· Fact:  the more verifiable or provable an assertion, the more likely it is to be a fact.
· Opinion:  R § 168(1):  “An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgement as to, quality, value, authenticity, or similar matters.”
· Generally, if a statement can be proven true or false, it is a fact.  If not, it’s an opinion.
· But sometimes, even a statement of opinion can raise to the level of misrepresentation.
· When the speaker truly believes something other than what he opines
· When the misrepresenting party “stands in a relation of trust and confidence” to the innocent party.
· When the innocent party reasonably believes the other party “has special skill, judgment, or objectivity, with regard to the subject matter.
· If the innocent party is “particularly susceptible” to a misrepresentation of the type involved.
· Vokes v. Arthur Murray, Inc.:  Even though the instructor was technically giving an opinion inducing Vokes to buy lessons, he truly believed other than the opinion he was expressing, Vokes trusted him, she believed he had special knowledge and skill, and she was particularly susceptible to misrepresentation.  Therefore, she was fraudulently induced, and the K was voidable.
b) Existing fact vs. Prediction
· Prediction of future events is not actionable as misrepresentation because it is not a statement about existing fact, and it is beyond the control of the speaker.
c) Existing fact vs. Statement of Intention
· Not all breaches are misrepresentations; it’s not that broad.
· Whether an ordinary breach rises to the level of misrepresentation depends on the intention of the promisor at the time the promise was made.
HYPO:  Whirlpool promises to deliver 2,000 air conditioners to Target on May 1 and fails to deliver the units.  Target asks you whether it should sue for breach of contract or fraud. What do you advise them?  It depends on the intention at the time the promise was made.
d) Existing fact vs. Puffing or Trade Talk
· Mere puffery or trade talk does not raise to the level of misrepresentation, because they are opinions, and thus, cannot be misrepresentations of fact.
e) When silence can act as a factual misrepresentation:  Duty to disclose
· Most of the time, the law allows a party to keep lawfully obtained information to herself.
· But, there are 5 situations in which the party has a duty to disclose information and not remain silent:
(1) When a party has taken affirmative action to conceal a fact, with the intent to make it unlikely the innocent party will discover it.
(2) When, before the K is executed, a party learns of subsequent information about which disclosure is necessary to prevent a previous assertion from being a misrepresentation.
HYPO:  Guy applies for life insurance, truthfully saying he has never been diagnosed with cancer.  While Insurance Co. is deciding whether to accept the application, Guy has a physical and is told he has cancer.  Guy says nothing to Ins. Co.; policy is issued and he dies 6 months later of cancer.  Can Ins. Co rescind the K?  Yes, because he had a duty to inform the insurance company of this new information that came prior to K formation which contradicted the truthful information he gave earlier.
(3) Where one party knows that disclosure of a fact is necessary to correct a mistake of the other as to a basic assumption on which the K is based, so long as non-disclosure of that fact would be a breach of good faith and reasonable standards of fair dealing.
· Example:  A tries to sell B a tv without a picture tube, and A knows this fact.  B has a basic assumption that a TV for sale has a picture tube, so, to not be in violation of good faith and fair dealing, A has to inform B of this fact.
(4) Where one party knows that disclosure of a fact  is necessary to correct a mistake of the other as to the effect of a writing which evidences the agreement of the parties. 
HYPO:  Guy is considering purchasing a piece of property.  The written K says that B is to assume clean-up costs.  Guy says to S, “Boy, I’d hate to have to bear the clean up costs on this property.”  S says nothing.  Can Guy rescind K after he buys?  Yes. – duty to correct misapprehension of the other as to the effect of a writing.
(5) Where the innocent party is entitled to know of a fact due to the relation of trust and confidence between the innocent and misrepresenting parties.
HYPO:  Guy, who owns property, returns from a 4 year stint in the Army, fighting in Iraq. When he left for Iraq, the property was worth $50,000.  But because of surrounding development, it is now worth $200,000.  Guy’s attorney says, “Guy you probably could use some ready cash.  I’ll pay you $65,000 for that land – you should make a big profit on it.  Guy asks how much it is worth, and Mentor says, “You are like a son to me; I’m doing this so you can have some money”  Guy takes the $65,000 and later discovers the valuation.
Can Guy rescind the K?  Yes, because the attorney and Guy were in a relation of trust and confidence, so the attorney had a duty to disclose the information.
f) Silence at arm's length
· Silence does not act as actionable misrepresentation when the parties are dealing at “arm’s length” and none of the exceptions apply.
E. An innocent party seeking to avoid a K based on misrepresentation must do so within a reasonable time of discovery of the misrepresentation.
V. Mistake and Misunderstanding
A. The Mistake Doctrine
1. A K entered into by a mistake is voidable
B. Definition of “Mistake”
1. R § 151:  “A mistake is a belief that is not in accord with the facts.”
Statute of Frauds
I. General
A. The Statute of Frauds Doctrine
1. Contract Law’s preference to enforce written rather than oral agreements in certain situations.
2. Statute of frauds is when the law requires written agreement for it to be enforceable
3. When it applies, and is not satisfied, it gives a party a complete defense to a breach of K suit
4. Statute of frauds has nothing to do with formation
5. Terminology:
a. Within the Statute:  If the K must be in writing to be enforceable
b. Outside the Statute:  If the K can be enforced even though it is oral.
c. Satisfied:  When a K is within the statute and is properly written.  The statute is “satisfied.”
B. Effect of Statute of Frauds
1. It comes up in litigation where one party sues the other for breach.  The party who did not perform, i.e., the defendant, says “I didn’t have to perform b/c the K is unenforceable b/c it’s within the SOF and SOF was not satisfied.”
2. Hence, if a K w/in the SOF is not satisfied, the breach of K case is over b/c no evidence of the K can be introduced.  If the SOF is satisfied, the “substantive evidentiary gate” opens, and all evidence of the K and its making is admissible, subject to other rules of evidence like the parol evidence rule.
3. As such, it acts as a defense  to a breach of K suit. 
C. Memorandum
1. If a K is w/in SOF, it can be satisfied by a “memorandum.” (R § 131).
2. At a minimum, the “memorandum” must be a “writing,” signed by, or on behalf of, the party to be charged,” i.e. by the party who would otherwise want to assert the SOF defense.  Id.  See also UCC § 1-201(b)(43)
3. “Sign” = any symbol made or adopted w/ intent to authenticate the writing as that of the signer.” R§ 134; see also UCC § 1-201(b)(37)
a. Letterhead usually counts
4. Under R, the memorandum must also:
a. “state with reasonable certainty the essential terms of unperformed promises in the K,” R § 131(c)
b. “reasonably identif[y] the subject matter of the K” R § 131(a), and
c. be “sufficient to indicate that a K . . . has been made.” R § 131(b) 
D. Purpose
1. Evidentiary
a. Provides evidence of an agreement
2. Precautionary
a. To avoid a fraudulent assertion that a K was entered into when it actually was not
3. Cautionary
a. To help parties understand that they are entering into a legally enforceable agreement.
II. Major Types of Contracts Covered by the Statute of Frauds (R § 110)
A. Ks for the Transfer of an Interest in Land
1. General:  Any K for the transfer of an interest in land, other than a license, must be in writing to be enforceable.
a. R § 125(1):  “A promise to transfer to any person any interest in land is within the Statute of Frauds.” 
2. Types of Interests in Land that Fall Under this Category (Most, it's a broad scope)
a. Transfer of homes
b. Leases
i. Some jurisdictions make exceptions if the lease is for less than a year, i.e., month-to-month agreements
c. Easements
d. Future interests
e. Rights under restrictive covenants
3. Satisfying the Statute:
a. All the requirements of a memorandum must be satisfied, and it must be signed by or on behalf of the party to be charged
4. The “Merger” Doctrine
a. Multiple writings can be combined to satisfy the writing requirements
b. R § 132:  “The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction.”
i. Crabtree v. Elizabeth Arden Sales Corp.:  Multiple documents taken together may constitute a signed writing sufficient to fulfill the statute of frauds if all documents refer to the same subject matter or transaction and at least one is signed by the party to be charged with the contractual obligations.
5. Reasonable Reliance by Purchaser/Estoppel:  Part Performance Exception (R § 129):
a. Even an oral K to transfer an interest in land is enforceable if the purchaser can establish:
i. Reliance on the oral promise of the seller to sell the property, and, on the continuing assent of the seller to sell the property, 
ii. Such reliance was foreseeable and reasonable, and
iii. Injustice can only be avoided by enforcing the promised transfer
b. This is ostensibly promissory estoppel applied to the  transfer of interest in land Statute of Frauds requirement. 
E.g./HYPO:  Manny orally sells land to Jack.  With Manny’s knowledge, Jack moves onto the land and starts making significant improvements on it.  Then, Manny tries to evict Jack, and claim that the K was unenforceable bc it was oral, and was within the Statute of Frauds.

--Jack may equitably enforce the promise because all the above conditions were met.  Whether Jack receives compensation for the improvements he made, or he gets the land itself is determined based on what justice requires.
B. Ks which by their terms, cannot be performed within a year
1. R § 130(1):  “Where any promise in a contract cannot be fully performed within a year from the time the contract is made, all promises in the contract are within the Statute of Frauds until one party to the contract completes his performance.”
2. General:  It is only when, by its own terms, completed performance of a promise is impossible W/in a year of its making that the statute applies.
a. If completed performance is theoretically possible, even if factually unlikely, W/in one year of the date it was made, the K is outside the Statute and can be enforced even if oral.
i. There must be something inherent in the K itself that makes completion absolutely impossible within a year to fall within the statute.
ii. C.R. Klewin, Inc. v. Flagship Properties, Inc.:  A contract does not fall within the statute of frauds’ one year provision unless, by the specific terms of the contract, it is impossible for performance to be completed within one year.
1. Here, this land development K was practically almost certain not to be completed within a year, but since this wasn’t explicitly laid out in the terms of the K, it was not within the statute.
iii. E.g.:  brain agrees to serve as Roses butler for a two year period.  Now, by the very terms of the K, completion within a year is absolutely impossible, so it falls within the Statute.
iv. E.g.:  On January 1st, 2019, Sam agrees to work as a research assistant to Prof. Smith for a 3-month period beginning November 15, 2020.  The K is within the statute bc by its own terms, it cannot be completed within one year of its making.
1. By the time the 3-month period would be completed, it would be February 15, 2020, which is over 1 year away from when the agreement was made in january, 2019.  “within a year from the time the contract is made”  (R § 130(1))
3. When, by its Own terms, a K Cannot be Completed Within a Year, but One or Both Parties Have a Power to Terminate Prior to a Year of Completion.
a. Majority View:  Still fits within the Statute, because technically speaking, a termination provision is not completion of performance, so even though there is/are termination clause(s), the K still technically cannot be completed within a year.  This is not the prevailing view for this class.
b. Minority View (California Rule):  The prevailing view for this class.  Holds that termination should be treated as full performance, and thus, completes the performance within a year, and thus, the K can be completed within a year, falling outside the Statute.
4. Full Performance Exception:  Complete Performance by one Party takes the K Outside the Statute
a. General Rule:  Where one party has completely performed her obligations under an oral K where the other party’s performance cannot be completed within a year, the K is taken outside the Statute and can be enforced by the party who has performed.
i. R § 130(2):  “When one party to a contract has completed performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties.”
HYPO:  Charlie lent David $4,000 on the basis of an oral K. The loan was to be repaid (principal + interest) in one lump sum, two years after its making.  David never paid and Charlie brought suit. David alleged the SOF as a defense, saying that by its terms, the loan K could not have been fully performed w/in a year, and thus was unenforceable.
--  K is enforceable under “complete performance” rule of R § 130(2), because Charlie completely performed.
b. Part Performance:  Does not take the K Outside the Statute
i. If the above “complete performance” provision is not met, i.e., only part performance has been rendered, then the K does not fall outside of the Statute if it otherwise falls into the 1-year provision.
C. Ks Made in Consideration of Marriage (Won’t be on Exam)
D. Ks where One Party Agrees to Act as a Surety for Another (Won’t be on Exam)
E. UCC 2-201:  Ks for the Sale of Goods for $500 or More
III. UCC 2-201:  Ks for the Sale of Goods for $500 or more
A. General Rule
1. To enforce a contract for the sale of goods for $500 or more against a party, that party must have an enforceable “writing”—usually a signed and written contract.
a. This general rule is subject to several exceptions and alternate means of satisfaction.
B. UCC § 2-201
(1) A K for sale of goods $500 or more is not enforceable unless a party can establish:
(a) There is a writing 
(i) § 1-201(b)(43):  “‘writing’ includes printing, typewriting, or any other intentional reduction to tangible form.”
(ii) Includes electronic communications like emails and texts
(b) It is signed by or on behalf of the party against whom enforcement of the contract is sought
(i) Make sure it must be signed by the party against whom the K is being enforced!!!
(ii) § 1-201(b)(37):  “‘Signed’ includes using any symbol executed or adopted with present intention to adopt or accept a writing.”
1) This includes a business letterhead if the letter is sent on behalf of the business.
(c) The writing evidences that a contract for sale has been made between parties, and
(i) This is as opposed to merely an offer or preliminary negotiations, etc. 
(d) The writing contains a subject matter and quantity term
(2) A sending of a writing that confirms the making of an oral contract (confirmatory writing) can satisfy the Statute against the one who receives it if:
(a) The transaction is between merchants
(i) § 2-104(1):  “‘Merchant’ means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction . . .”
(b) The confirmation writing is sent within a reasonable time after the contract was made and is sufficient to bind the sender under § 2-201(1).
(c) It is actually received by the other party and that party has reason to know of its contents, and
(d) It is not objected to in writing within 10 days after its receipt.
· If all five elements are met, a party will lose a SOF defense even if they haven't signed anything.
(3) Three exceptions to the writing requirements of (1)”
(a) Specially manufactured goods
(i) An oral K for the sale of goods more than $500 is enforceable if it is for a specially manufactured good, and the seller has at least begun manufacture or made commitments in reliance on the buyer’s order.
(ii) “Specially manufactured” means a good the manufacturer could not readily sell in the ordinary course of it’s business to anyone other than the original buyer.
(b) Admission
(i) When the party against whom the enforcement of the K is enforced admits in a trial/deposition etc. that an oral K was made for sale of good more than $500, that K is enforceable.
(c) Performance
(i) If the buyer has paid for all the goods for the oral K for $500 or more, or, the seller delivers all the goods, the K is enforceable.
(ii) Part performance:  takes only that part outside the Statute.  (only payments which have been made and accepted, or which have been received and accepted.)
C. UCC § 2-201 Explication
1. § 1 Sets out the general rule above and describes what sort of writing is usually necessary to meet the rules of that requirement. 
a. Typical Problems Under (1):
i. Divisible Ks
1. Look to intent as to whether parties intended for one K or multiple Ks.
ii. Decision to limit enforcement of agreement to less than $500 
iii. A K cannot be enforced beyond the quantity shown in the writing (see light bulb HYPO below)
1. The writing must contain a quantity term, but, once the evidence is allowed in because all the requirements have been met, the quantity can be disputed, but not for more than what was in the writing.
2. This only applies to the quantity term.  Other terms can be disputed to be higher than what was in the writing, like the price.
iv. A K containing no formal “signature” can nonetheless fulfill the “signed” requirement.
1. Just look to § 1-201(b)(37), and remember that business letterhead counts if sent on authority of the business
b. Look to 2-201(1) hypos below
2. § 2 Sets out an alternative way to satisfy the Statute when K is between merchants
a. Only applies when both parties are merchants
b. The written confirmation must satisfy elements of 2-201(1) as to the sender for it to meet requirements of 2-201(2).
c. Whether or not the recipient objects or fails to object within 10 days of a valid confirmatory wring has nothing to do with K formation!
i. In the QR, he literally says this is often tested, so is important to learn.
d. Effect of objection within 10 days
i. Depends on what it says in the objection.
ii. If it unequivocally denies the existence of any deal, then it maintains the SOF defense.
iii. If, however, it accepts that there was a deal, and only objects to the details of the written confirmation, then the SOF defense is dropped, not because of 2-201(2) which was satisfied because they objected within 10 days, but actually within 2-201(1), because they signed a writing that evidenced the existence of the transaction with  subject and quantity terms, assuming the objection itself does indeed have all the requirements of 2-201(1).
3. § 3 Sets out three situations that are exceptions to the general rule, and are different from the exception in (2) because it applies regardless whether the parties are merchants or not.
a. All three exceptions have “indicia of reliability”
4. A party need not satisfy or meet the requirements of (1), (2), and (3) to have satisfied the Statute.
a. If a K satisfies any one of these provisions, it satisfies the Statute, and thus, the other party cannot raise a SOF defense.
5. If the Statute is satisfied, it cannot be raised as a defense
D. UCC 2-201 Hypos:
§ 2-201(1) Hypos
 2-201(1) HYPO:  A writing signed by both parties provides:  “Seller to sell car, 2014 Toyota Camry with License XYZ123, to Buyer for $8,000, delivery to be on January 15 at seller’s house.”  May Seller come into court and argue that the deal was really for $9,000 under 2-201?
---------------------------
[Yes] No prohibition under SOF.  All that is required is that the writing “affords a basis for believing that the offered oral evidence rests on a real transaction.”  Cmt. 1.  Then “evidentiary gate” opens.  2-201(1): “. . .  a writing is not insufficient b/c it omits or incorrectly states a term agreed upon . . .”
------------------------------------------------------------------------------------------------------------------------------------------------------------
 2-201(1) HYPO:  A writing signed by both parties provides that B and S have a K for 10,000 light bulbs for a lighting store chain, for $6,500. Can B come into court and argue that the K was really for  12,000 bulbs?
--------------------------------
No.  2-201(1):  “A writing . . . is not enforceable under this paragraph beyond the quantity of goods shown in such writing.”
--------------------------------------------------------------------------------------------------------------------------------------------
§ 2-201(2) Hypos
2-201(2) HYPO:  See p. 210 of QR.  Two companies (X and Y) agree orally to a sale of goods for $10,000.  Company X sends a signed and detailed confirmatory writing to Y the next day.  At this point, X has lost any SOF defense because they sent a writing that satisfied all the elements of 2-201(1).   However, Y at this point can still have a SOF defense, because they have not signed anything and have only made an oral promise.  But, when Y receives the confirmatory letter within a reasonable time, is made aware of its contents, and doesn’t object within 10 days, because they are both merchants, now Y has lost their SOF defense too because 2-201(2) has been satisfied as well.
------------------------------------------------------------------------------------------------------------------------------------------------------------
Bicycle retailer orders by phone 100 Schwinn bicycles, Model X-19, for a price of $6,000.  4 days later, retailer gets a confirming letter from Schwinn in the mail, dated the day of the conversation, signed, that says:  “This will confirm our deal for the X-19 bikes we made earlier today.   As promised, we’ll deliver the bikes no later than March 1, and hope to get them to you by Feb. 15.”  Assuming retailer does not respond.  Does Retailer retain SOF defense?
-------------------------------------
Yes.  Schwinn’s letter is not a “sufficient” merchant’s confirmatory memorandum, b/c no specification of quantity in letter, and thus not, “sufficient against the sender” under 2-201(1).
-------------------------------------
–Suppose Schwinn’s letter said, “This will confirm our deal for $6,000 worth of X-19 bikes we made earlier today as per the terms of our catalogue.  As promised we’ll deliver the bikes no later than . . .”  Then 2-201(2) is met, because as long as there is a method to determine the quantity, the memorandum is sufficient under 2-201(1) and retailer has no SOF defense.
------------------------------------------------------------------------------------------------------------------------------------------------------------
Bill Buyer runs a DVD store.  He gets a merchant’s confirmatory memo from Sam Seller, another merchant, “confirming” a deal that was never made. Buyer writes back to Sam w/in 10 days and says, “You crook!  We never had a deal for any stinking DVDs.”  /s/ Bill.  Does buyer retain SOF defense?
-----------------------------
Buyer retains SOF defense as he has made a “proper” objection under 2-201(2).
-----------------------------
What if Buyer doesn’t object within 10 days?  Is B now obligated to perform under the fictional deal?
-----------------------------
No. He loses SOF defense even though he hasn’t signed anything.  But losing the SOF defense doesn’t mean he loses the lawsuit.  Burden of proof still on Seller to prove the existence of a K. See Cmt. 3 to 2-201.
------------------------------------------------------------------------------------------------------------------------------------------------------------
Bill Buyer runs a DVD store.  He makes an oral agreement with Sam Seller, another merchant, for 100 DVDs at $12/DVD.
Bill gets a timely confirmatory memorandum for 80 DVD’s at $14/DVD.  Bill fails to respond. 
A) Does he have a SOF defense?
(B) If Sam only sends 80 DVDs, may Bill seek to enforce the contract to 100 DVD’s under 2-201(1) or (2)?
(C)  If Sam bills him for $14/DVD could Bill testify that the deal was $12?
-----------------------------------------
(A)  No.  Failure to respond to a MCM results in lost SOF defense under 2-201(2).
(B) No.  “Failure to answer a written confirmation of a K w/in 10 days of receipt is tantamount to a writing . . . sufficient against both parties under section (1).”  UCC § 2-201, Cmt. 3.
Cannot enforce beyond the quantity shown in the writing under 2-201(1).
(C) Yes.  Except for quantity, the “evidentiary gate” is open b/c there is sufficient evidence to show the testimony rests on a real transaction, and  thus either party can argue a term in the writing was incorrect other than quantity. 
------------------------------------------------------------------------------------------------------------------------------------------------------------
Bill Buyer runs a DVD store.  He makes an oral agreement with Sam Seller, another merchant, for 100 DVDs at $12/DVD.  Bill gets a timely confirmatory memorandum for 80 DVD’s at $12/DVD.  Bill responds the next day in a letter, “You crook! Our deal was for 100 DVD’s at $12 each.” /s/ Bill.
(A) Does Bill have SOF defense? 
(B) If not, what is quantity?
------------------------------------------------
(A)  No. Bill loses the SOF defense, NOT under 2-201(2), but b/c his letter is a sufficient writing under 2-201(1), i.e. it is a writing, evidence of a sale with a quantity term, signed against the party to be charged, Bill.
(B) Problem is there are now 2 writings, one for 80 DVDs signed by Sam, and one for 100 DVDs signed by Bill.  Court would probably allow testimony as to original K and enforce the terms of whoever seems most credible. 
------------------------------------------------------------------------------------------------------------------------------------------------------------
§ 2-201(3) Hypos
PIP printing is having a slow month.  So it prints up 30,000 calendars that say “Happy Holidays from Loyola Law School” on the bottom, and sends them to LLS along with a bill for $15,000.  Dean Waterstone refuses to pay, and PIP brings suit resting its case on 2-201(3)(a).  What result?
--------------------------------------------
-  Goods are “specially manufactured for buyer” as they are not “suitable for sale to others in the ordinary course of business”   -  “Circumstances . . . reasonably indicate they are for [LLS].”
- LLS thus loses its SOF defense under 2-201(3)(a), but that doesn’t mean it will lose the lawsuit since the K never existed.  LLS just has to demonstrate it in court, and PIP, as plaintiff, would have the burden of proof. (See, e.g. Cmt. 3).
- SOF doesn’t create a K where none existed.  It is NOT a formation section.
------------------------------------------------------------------------------------------------------------------------------------------------------------
Grower delivers 15 T of grapes to winery pursuant to an oral contract.  Winery accepts and pays for the grapes, but claims the K was for 100 T, not 15, and has bought enough bottles and labels to produce wine from 100 T of grapes.  Winery sues Grower, and grower defends on SOF grounds.  Who wins?
-------------------------------------------------
Winery.  2-201(3)(c), “with respect to goods for which payment has been made and accepted.” “Partial performance as a substitute for the required memorandum can validate the K only for the goods which have been accepted . . .”  2-201, Cmt. 2.
But the K eventually got enforced to 100T.  How?
The Parol Evidence Rule
I. General
A. The parol evidence rule provides a way for courts to determine what terms the court will enforce in a K, when there is disagreement between the parties as to existing additional terms outside of the written agreement.
1. When such a disagreement exists, the possibility of fraud by one of the parties becomes real, so the parol evidence rule is a framework to try to minimize the possibility of such cases of fraud.
B. Parol Evidence:  The evidence of a term that one party claims was agreed to as part of the final contract, but does not appear in the final written agreement between the parties.  
a. Parol evidence may be written or oral.
II. The Rule
A. If the agreement is completely/totally integrated, then no parol evidence will be admissible.  If the agreement is partially integrated, then parol evidence will be admissible if the terms are consistent with, and not contradictory to, the agreement.
B. Integrated vs. Totally Integrated vs. Partially Integrated
1. Integrated: “A writing or writings constituting a final expression of one or more terms of an agreement.”  R § 209(1)
a) If there is at least one term in the agreement which both parties intent to be settled and final (agreed upon)
2. Totally/Completely Integrated:  “An integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.”  R § 210(1)
a) When the agreement is a complete and exclusive expression of all the terms of the agreement.
3. Partially Integrated:  “An integrated agreement other than a completely integrated agreement.”  R § 210(2)
a) If at least one, but not all of the terms of the agreement were intended to be final.  There appears to be at least one term “out there” that the parties may have agreed to that did not make it into the final written agreement.
C. Williston’s “Four Corner” Approach vs. Corbin’s Restatement Approach for Determining if Totally or partially Integrated.
1. First, before utilizing either approach, look to see if there is an “integration/merger” clause in the agreement, expressly stipulating that only the terms therein apply.  If so, the agreement is completely integrated by its own terms.
a. The general rule is that such clauses have a persuasive, but not determinative, effect on the question of whether the parties intended the agreement to be totally integrated
i. Example of an integration/merger clause
b. This Agreement contains the entire agreement of the parties with respect to the subject matter of this Agreement, and supersedes all prior negotiations, agreements and understandings with respect thereto, oral or written, which are merged herein.
2. Williston’s “Four Corner” Approach:
a) The judge looks at the written document itself, and determines whether or not it appears to be complete or partial.
3. Corbin’s Restatement Approach (More often used):
a) The party seeking to introduce the parol evidence presents relevant evidence to the judge as to whether there is an agreed to term “out there.”  
b) Here, the judge looks at the evidence presented, and determines if a jury would consider the written document to be incomplete or partially integrated.  The jury never looks at it (keeping them impartial) but the judge determines if a jury might find the evidence substantial enough to support the claim.
c) This approach is more widely utilized by the courts, but some states still adopt the Williston approach, so I must analyse both on the exam.
D. Consistent vs. Contradictory Terms and the UCC 2-202 Distinction
1. Consistent:
a) Restatement Def:  If the term might naturally have been left out
b) UCC Def:   If it is not the case that it would certainly be in there.  I.e., if there is a chance it would not end up in the final agreement.
2. Contradictory:
a) Restatement Def:  if it is not the case that the term might naturally have been left out.  If the term would be expected to be in there.
b) UCC Def:  If it would certainly be in there
E. Mitchell v. Lath:  The court, utilizing the restatement Corbin view in determining whether or not the agreement was completely or partially integrated, decided that the need for the seller to demolish the ice house would not have been naturally left out since it was purportedly so important to the buyer, and thus, that term was contradictory.  The dissent argued the opposite, saying that such an odd term such as would relate to an ice house is exactly the type of term that would be naturally left out, and thus, is consistent.
1. This case demonstrates how subjective the determination of consistent vs. contradictory is.  On exam, come to a conclusion using the appropriate logic, and that will suffice.
III. Steps of the Rule
A. The Steps:
1. Determine if the agreement was completely or partially integrated.
a) To do this, utilize both Williston and Corbin approaches
2. If completely integrated, then no parol evidence will be admissible
a) However, existing terms can be supported and/or explained by c/p, c/d, u/t
3. If partially integrated, determine if terms would be consistent with, or contradictory to the agreement.
a) Utilize either Restatement or UCC definitions to determine this.
4. If contradictory, then no parol evidence will be admissible
a) However, existing terms can be supported and/or explained by c/p, c/d, u/t
5. If consistent, the parol evidence is admissible
IV. When Parol Evidence Rule Doesn’t Apply
A. A contemporaneous side letter agreement
1. Such agreements are simply a part of the agreement as a whole, and thus, not subject to parol evidence rule.  It's not parol evidence.
B. Agreements made after the K has been formed
1. This includes modifications
C. Where a party introduces evidence to show there was no valid agreement.
1. Evidence calling into question the formation itself is freely admissible, and need not run through the hoops of the parol evidence rule.
a) This includes evidence to show that the written agreement was just a draft to preliminary negotiation.
D. Evidence of facts establishing defense to formation
1. Again, such evidence is freely admissible (void/voidability of a K)
E. Evidence of a meaning of a term
1. This is an interpretation issue
F. Evidence of a condition precedent 
a. Note that PER does apply to evidence of a condition subsequent
G. Evidence of failure to pay consideration
1. Again, such evidence is freely admissible
2. This does not apply to option Ks.
Interpretation and Extrinsic Evidence
I. General
A. Difference Between Interpretation and PER
1. In PER, the term is not in the written K, but in Interpretation, the term is in the written K, and we just need to decipher its meaning. 
2. Interpretation is the process a court uses to determine the meaning of those terms
a. R § 200:  “Interpretation of a promise or agreement or a term thereof is the ascertainment of its meaning.”
B. There are 2 sets of rules of interpretation:
1. Rules of Construction
a. Apply generally to any K
2. Rules of Interpretation
a. Regulates how a court will discern the meaning to be given terms under a particular K
II. Rules of Construction
A. General
1. Generalized set of rules that apply to every K
2. Said to be “maxims” of law, and are first step in interpreting a K
3. These are just guidelines, and only apply in the absence of specific intent to the contrary by the parties.  They are used when we need to use them bc the intent of the parties is unclear or disputed
B. The Rules
1. An interpretation that gives meaning to all terms is preferable to an interpretation making a part of the agreement surplusage (useless)
a. R § 203(a)
2. If two clauses conflict, the more specific acts as an exception to the general
a. R § 203(c)
3. Separately negotiated terms are given greater weight than standardized terms
a. R § 203(d)
4. Handwritten terms generally control over typed or printed ones; typewritten terms generally control over printed ones
5. If a term is ambiguous, it should be resolved against the drafting party
6. The expression of one thing is the exclusion of others
III. Rules of Interpretation
A. General
1. Governs how a court is to decipher the meaning of a term within a particular K
a. R § 200
2. The principal goal of K interpretation is to give effect to the intent of the parties as to the meaning of their words in the K
a. R § 201(1):  “Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.”
3. Thus, K law sets forth the following rules (presumptions) to guide a court in the absence of clear intentions of the parties as to the term’s meaning
B. The Rules
1. Language is given its generally prevailing meaning in society
a. R § 202(3)(a)
2. Technical terms to be given their technical meaning in a transaction within that field
a. R § 202(2)(b)
3. Terms to be interpreted in light of their meaning within the usage of trade, course of dealing, or course of performance
a. R § 202(4)
b. Hierarchy of Terms Where Inconsistent (UCC § 1-303(e)):
i. Express
ii. Course of Performance
iii. Course of Dealing
iv. Usage of Trade
c. The “Reasonable Reconciliation” Doctrine
i. Terms which have different meanings under usage of trade, course of performance, and the like, can sometimes be viewed as consistent with each other.  Sometimes courts will go to great lengths to find that seemingly inconsistent meanings, can in fact, be reasonably reconciled and thus the hierarchy mentioned above need not apply.
1. Nanakuli Paving & Rock Co. v. Shell Oil Co.:  Even though there was an express term regulating the price, here, the court allowed evidence that the C/P meaning of a term would win out over the express term.  Thus, the seemingly inconsistent express and C/P terms were “reasonably reconciled” by the court, and the hierarchy was overlooked.
IV. Admissibility of Extrinsic Evidence to Prove Parties had their Own Special Meaning for a Term
A. General
1. This applies when one party claims there was a special meaning agreed regarding a term.
2. For E.g.:  There is a woman who is paranoid that people are listening to her conversation with her stockbroker, so they privately agree that “buy”: really means sell, and vice versa.  Imagine a dispute results from a disagreement as to the specialized meaning of the terms, and a party wants to introduce extrinsic evidence of that meaning.  But, this is different from PER, bc both parties have the terms in their K already.  I.e. the K is completely integrated, and that’s not in dispute.
3. Thus, there are two approaches to determine if such extrinsic evidence is admissible:
a. Traditional Williston/Homes View
b. More Contemporary Corbin/Restatement View: The “Reasonably Susceptible” test
B. Traditional Williston/Homes View
1. A party cannot introduce extrinsic evidence as to the meaning of a term, unless that meaning is ambiguous.  If the term has a “plain meaning” as understood in society, then that is the meaning that will be applied to the term.
a. Thus, in the stockbroker example above, no extrinsic evidence would be allowed because the words “buy” and “sell” have plainly understood meaning in society, and that meaning would apply.
2. The problem with this approach is that while it’s more straightforward, if the parties in fact intended to have a different meaning of a term, that intention would be overlooked.
C. More Contemporary Corbin/Restatement View: The “Reasonably Susceptible” Test
1. Under this view, if the K term is reasonably susceptible to the proffered meaning urged by one party under all the circumstances, that party may introduce extrinsic evidence  establishing that the proffered meaning was the one actually shared by the parties
a. R § 202(1):  “Words and other conduct are interpreted in the light of all the circumstances, and if the principle purpose of the parties is ascertainable, it is given weight.”
2. This view is more in line with modern K law’s goal of establishing and keeping in line with the parties’ intent.
3. 2-step process of the “reasonable susceptible” test
a. First, court is directed to decide whether the meaning offered by a party is a “reasonably susceptible” one before that party testifies to the jury about such individualized meaning.
i. The party asserting the specialized meaning bears the burden of showing the court that the proffered specialized meaning is reasonable in light of the circumstances
b. Second, if court decides that the proffered specialized meaning is reasonably susceptible, then the party will be allowed to introduce extrinsic evidence in support of this meaning to the trier of fact.  From there, the trier of fact determines if the meaning is legit or not.
4. PG & E Co. v. G.W. Thomas Drayage & Rigging Co.:  No matter how contradictory a special meaning might be to the express term, either party is entitled to introduce evidence as to that special meaning to the court. 
5. The California (majority) Approach
a. Extrinsic evidence must be allowed to be presented to the judge (not necessarily the jury) even when the term is clear and unambiguous
b. The Test in CA:  Whether the words plus the testimony make the offered extrinsic evidence reasonably susceptible of being true.
c. Trident Center v. Connecticut General Life Ins. Co. (9th Cir.):  Trident should be able to at least present testimony as to its proffered “secret” meaning to a judge.  Judge noted he could not see how a heavily negotiated term like this could be taken to mean anything than its plain meaning, but nevertheless, Trident must be given the opportunity to present its understanding of what the words meant to the judge, pursuant to PG & E.
d. Tie to PER**
i. Imagine a party attempts to introduce evidence of a term not on the K via the PER, but then the judge/court doesn’t allow it.  At this point, that same party can instead try to assert that the meaning of a term in the K is specialized, and thus,  the judge must at least hear that party's asserted meaning.  That party gets to argue that interpretation before the judge.
1. This is why it is now common for parties to not even attempt the rigameroll of PER, and go straight to arguing the meaning of an existing term.
Conditions, Performance and Breach (Common Law Emphasis)
I. Introduction and Overview
A. Conditions assume a valid K, i.e. offer, acceptance, consideration and absence of defenses.  It is mainly focused on performance and breach, and has nothing to do with formation.
B. Conditions focuses on the following questions:
1. When is a duty under a K enforceable?
2. If a duty is enforceable, has that duty been discharged due to performance, or has it been breached?
3. If breached, is the breach material, immaterial, or total?
4. What are the consequences of determining whether a breach is material, immaterial, or total?
II. Types of Conditions
A. 2 Categories of Conditions
1. Express Conditions (including Implied-in-Fact) vs. Constructive/Implied Conditions
a. Express Conditions:  A condition expressly agreed upon by both parties as evidenced by their words.
i. E.g.:  “on the condition that” or “if, but only if” or “unless” or “in the event that” or “provided”
b. Implied-in-Fact Conditions:  An agreed upon condition by the parties as evidenced by the conduct of one or both pirates, rather than their words.
i. Determined by an objective test:  whether a reasonable person would believe on the basis of the conduct that a condition has been agreed upon by the parties.
ii. Implied-in-fact conditions have the same legal effect as express conditions
iii. E.g.:  When the buyer tells the seller directly and two her face that he will buy under a certain condition, then, the seller having heard these words and not objected, sells to the buyer.  The seller was silent, so technically it’s not express because it is not the case that both parties expressly agreed via their words.  Rather, the seller’s acknowledgement via silence is conduct that evidences her agreement to an implied-in-fact condition. 
c. Constructive or Implied Conditions:  A condition the parties have not expressly agreed upon, but which K law either “implies” or “constructs” in every K to help analyze the duties of the parties, or a condition which a court might decide is necessary in a particular K to determine and carry out the parties’ performance obligations.
i. In other words, they are built-in conditions by either K law or a court because the condition needs to be present in the furtherance of K law principles of justice.
ii. Only applies to bilateral Ks with executory (unperformed) duties on both sides
1. Thus, they do not apply to unilateral Ks or bilateral Ks where one party has completed performance
iii. Courts imply a conditions when:
1. They deem the parties would have agreed to it had they considered it, or
2. Justice requires it
iv. E.g.:  A lease agreement stipulates that a landlord must fix all broken appliances.  Leasee’s oven breaks, but does not notify the landlord, then sues for breach on the grounds the landlord violated the agreement.  The court will build in, or imply a condition that the tenant must give landlord notice of any needed repairs, even though that condition wasn’t expressly agreed to.
2. Conditions Precedent vs. Conditions Subsequent vs. Concurrent Conditions
a. Conditions Precedent:  An event, not certain to occur, which must occur before performance under a K is enforceable, unless the non-occurrence of the event is somehow excused.  (R § 224)
i. Most express conditions are conditions precedent, but some constructive conditions are as well, like the landlord remnant example above.
ii. E.g.  John is to buy Mary's home, on the condition that John is able to secure a loan.  This is an express condition precedent. Because it is an event that is not certain to occur, but nonetheless must occur for the K to be enforceable.
1. Note that if the “condition” was for the sale to occur until 30 days have passed, this is not a condition in the K law sense, because the passage of 30 days is certain to occur.
iii. Effects of classification of an express condition precedent
1. Substantive:  parties under an express condition precedent are engaged in a valid agreement, but, the duties subject to the conditions are unenforceable until those conditions occur.
2. Procedural:  Under an express condition precedent, the party who claims a duty is owed bears the burden of proof that the condition occurred or was satisfied.
HYPO:  H & W lost at sea. H’s life insurance policy said, “$5K to W if living (at the time of my death);  if not, then to my executors.”  The heirs H left his property to were different than those mentioned in W’s will.  Who gets $ -- wife’s heirs or H’s executor?  Resolution turns on conditions. 
------------------------------------------------
“Living” by W after H dies is a condition precedent.  If W’s heirs want the $, they will have to file suit and prove she outlived her H.  W’s heirs lost b/c couldn’t sustain BOP.  Strict enforcement rule.
b. Conditions Subsequent:  An event, the occurrence of which is not the result of a breach of the obligator’s duty of good faith, which if it occurs, terminates a party’s duty to perform, unless its occurrence is excused.
i. E.g., John and Mary agree that John will buy Mary’s home for $500k, unless the dow jones drops below 7,500 points any time before June 1st.  This is an express condition subsequent.  It is an event that, if it occurs, is not John’s violation of his duty of good faith, and would terminate his duty to perform unless he wanted to excuse the condition by buying the house anyway.
ii. Effect of classification as Express Condition Subsequent:
1. Substantive:  In an agreement with an express condition subsequent, the parties are in a valid agreement that is enforceable, subject to the occurrence of the condition subsequent, in which case, the agreement would still be valid, but the duties under that agreement can no longer be enforced (R § 230).
2. Procedural:  The party who had a duty to perform that was excused due to the occurrence of the coinditon bears the burden of proof to demonstrate that the condition had indeed occurred.  (John must prove the dow jones dropped below 7,500)
c. How to Decipher Between the Two:
i. Examine the effect of the condition occurring, and not just how the condition was phrased.
1. Precedent: if the non-occurrence excuses the performance
2. Subsequent:  If the occurrence excuses the performance.
ii. Typical Phraseology
1. Precedent:  “if,” “but only if,” “subject to,” “on the condition that,” “provided that,” “is contingent upon”
2. Subsequent:  “so long as,” “unless,” “but not if”
iii. Restatement phraseology:
1. Precedent:  “condition”
2. Subsequent:  “event that terminates a duty”
Hypo:  Insurance policy provides: (a)  no payment can be made prior to insured giving proof of the loss w/in 60 days of the loss; and (b) no action can be brought after 12 months of the loss. How should these conditions be classified and on whom should the BOP be allocated?
---------------------------------------------
(a) Con. Prec. – insurer’s duty to pay arises only upon fulfilling the condition – providing proof of loss w/in 60 days after occurrence; BOP on the insured to show condition fulfilled, i.e., proof of loss was provided w/in 60 days after loss, then promise to pay becomes enforceable;
(b) Con. Sub. – duty to pay is discharged upon occurrence of the condition -- no suit brought w/in 12 months of loss.   BOP on insurance company (party who argues that the promise is no longer enforceable) to show that condition occurred, i.e. no suit w/in 12 months, thus duty to pay is discharged. 
d. Concurrent Conditions:  Conditions that are capable of being fulfilled at the same time.
III. Issues Involving Express Conditions
A. Express Conditions are “Strictly Construed”
1. Express conditions are strictly construed
a. Express Conditions Precedent: Thus, for conditions precedent, unless that condition occurs completely and totally, the duties subject to that condition are almost never enforceable, no matter how seemingly insignificant the condition may be.
i. For e.g., if a buyer makes his purchase expressly conditional upon the goods arriving at exactly 4:00, and they arrive at 4:05, even if the buyer isn’t inconvenienced by the delay at all, his duties are still excused because the express condition precedent did not occur.  (unless the condition itself is excused on disproportionate forfeiture grounds)
b. Express Conditions Subsequent:  Similarly, unless the condition is completely and totally fulfilled, the duties will remain enforceable.
i. E.g.:  If the dow jones falls only to 7,501, and not all the way below 7,500, then Bill still has to buy the house.  The one point does matter.
c. Audette v. L'Union St. Joseph:  Where a party’s obligation to perform is conditioned on the act of an unrelated third party, such third party’s refusal to perform the act does not excuse its necessity.
i. “No sick member should receive any benefits before producing a sworn certificate of a physician” is an express condition precedent.  Physician refused to sign because it was against his religion to make covenants.  Nevertheless, even though the enforcement of the condition was probably unfair, it was still enforced because it was an express condition precedent, the non-occurrence of which excused the duties of the insurance company.
d. There are a few exceptions, but by and large, express conditions are taken seriously, seriously enforced, and shouldn’t be trifled with.
i. If a situation is too unfair, a court might excuse it for “disproportionate forfeiture” rule (R § 229). (see below in “excuse of conditions”)
ii. Constructive conditions are not construed as strictly
B. Why a Party Would Make A Duty Expressly Conditional on the Happening of an Event
1. Making express conditions shifts the risk between the parties depending on the condition, and who is making it.
C. Issues Involved in Determining Whether a Contractual Obligation Is an Expressly Conditional Promise, an Unconditional Duty, or Both
1. A contractual obligation can be structured: (R § 227)
a. As an expressly conditional promise,
i. The station makes the overnight delivery of the lens an express condition for them to be obligated to pay.  If the delivery is at all late, the station can reject the delivery and not pay.  But, they cannot sue for damages from a breach, because the duties of all parties involved were discharged upon the non-occurrence of the expressly conditioned event.
b. As an unconditional duty, or
i. The station makes overnight delivery an unconditional duty.  Thus, if the delivery is late, the station can sue for breach, but the station may still have to accept the delivery and pay for it depending on whether the breach is classified as material or not.
c. As both a conditional promise and an unconditional duty
i. Here, the station can reject the delivery, not have to pay for it, and still potentially collect damages.
K calls for diamond to be delivered on or before July 1; it arrives July 3 but is a conforming good.
If arrival by July 1 is an express condition precedent, then . . . B is not obligated to accept, or pay for, the diamond, but cannot sue S for late delivery b/c the obligation to accept and pay for conforming goods under the K never became enforceable since the condition wasn’t fulfilled.
 If arrival by July 1 is a promise by S then . . .B may have to accept and pay for the diamond (if the delay is considered an immaterial breach), but has the right to sue S for, or offset from the purchase price, any damages it can prove were caused by the late delivery.  S just has to pay for the damages caused by the late delivery, but gets most of the benefit of the bargain under the K.
If arrival by July 1 is both an express condition precedent and a promise then . . .B is not obligated to accept and pay for, the diamond, and may sue B for damages resulting from late delivery.  S’s efforts are forfeited, and it has to pay for any damages.
R § 225(3): Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur.
2. How to determine between them
a. The courts look to the intent of the parties involved by examining the words in the K, the negotiating history of the parties, and other circumsstances.
b. Presumptions are used to help this deciphering process:
i. Interpretation that a promise is an unconditional duty, rather than a conditional obligation, is favored when the event necessary to fulfill the condition is within the obligee’s control.
1. E.g.  (**get clarification**)
ii. Interpretation that reduces the promisor’s risk of forfeiture is preferred when it is unclear whether or not a duty is conditional
iii.  When in doubt, a promise should be interpreted as an unconditional duty rather than a conditional promise.
1. Conditions are unusual, and thus, absent special language, like “only if,” courts will interpret ambiguities as unconditioned promises.
iv. Interpretation of a term as both a duty and a condition is very unusual
1. This requires exceedingly special and clear language.  “Something like, “Joe agrees to provide the service no later than Tuesday at 2:00 and acknowledge that if late, Melinda may reject the tendered service and sue for damages.”
v. Interpreting an “ordinary” promise as an express condition
1. This only occurs when the negotiating history of the parties makes it clear that although the language of a term may read as an unconditioned promise, the parties in reality meant for it to be a conditional promise.
HYPO:  Buyer required a clause in a K requiring, “Advice of shipment to be made by cable immediately after goods are dispatched.”  Evidence at trial showed that it was made clear to Seller that the notification requirement was vitally important to Buyer and that Buyer did not want the goods unless the cable was sent. Conforming goods were timely shipped, but Seller did not send the cable informing B of the shipment. Buyer  refused to accept.
----------------------------------------------
Given how important the clause was, even in the absence of traditional “condition precedent” language, it was fair to imply in this transaction that the notification was an express condition precedent to any duty to accept goods.
D. Issue Involved with Specific Types of Express Conditions
1. Express Conditions of satisfaction
a. Where satisfaction is dependent upon the subjective “taste, fancy, or personal judgement” of a party to the K
i. The condition remains unfulfilled if the person upon whose subjective belief is dependent, in good faith, remains unsatisfied.
ii. If the person lies and says she’s not satisfied when she actually is, this is considered a violation of good faith and a breach of the K.
iii. 🔗 good faith obligation saves personal satisfaction clause from illusory promise in consideration.
b. Where satisfaction is dependent upon objective “market” factors
i. Utilizes an objective person standard, regardless of a party's subjective satisfaction
c. Where satisfaction is dependent upon satisfaction of a third party
i. Utilizes a strict construction rule and subjective standard.  I.e., the architect whose approval is required must actually approve, regardless of whether it's objectively reasonable.  But, the architect must act in good faith.
2. “Pay-if-paid” Clauses Interpreted as “time of payment” clauses
a. Typically involve a general contractor stipulating to a sub-contractor that the former will pay the latter only when the latter is paid by the developer.
b. Courts will not interpret these “paid-if-paid” clauses as imposing payment by the owner/developer as a condition precedent to the general contractor’s duty to pay the subcontractor.
i. In other words, a general contractor cannot use express conditions to get out of paying a subcontractor when the general contractor doesn’t get paid by the developer.
c. These provisions are not intercepted as conditions, but rather as estimated time of payment provision.
IV. Issue Involving Constructive Conditions: Performance and Breach
A. Implied Contractual Rights Neccessary For Performance Under the Agreement
1. Constructive conditions can be used to allow courts to insert a reasonable and equitable term into a K where necessary to carry out the obvious intent of the parties to make operation of the K feasible.  These are almost like assumed terms that logically follow from the clear intention of the parties and role of the K
a. E.g.:  Lease says LL is responsible for fixing appliances.  There is a “constructive condition” that the T must notify LL of any problem and give LL reasonable opportunity to fix the appliance.
2. All constructive conditions are applied in the interest of justice, thus, they are not strictly construed.
a. They are flexible, and used to realize the intentions of the parties, and make a K work.
B. Tender of Performance
1. Applies when duties under a bilateral K can be due simultaneously
2. Rule:  Where some or all of the parties’ performances under a K are due simultaneously, a constructive condition precedent to one party’s duties under a K is the tender of performance by the other.
a. Thus, in a bilateral K where both parties have executory duties that are due simultaneously, neither parties’ duties are enforceable because they are subject to the constructive condition of tender.
· R § 238:  “Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it’s a condition of each party’s duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange (tender).”
· Tender:  a constructive condition that is fulfilled by a party’s offer of performance coupled with a manifest present ability to perform.
· Constructive conditions are used to resolve the issues implicated by these four scenarios below:
3. Scenario:  Harry contractually agrees to buy Draco's wand for $500, with the exchange to take palace on Wednesday at 1:00pm at Hufflepuff Room 300.  At this point, they are in a bilateral K with both sides having executory duties that can be performed simultaneously at 1:00pm.  (At this point, Harry’s duty to pay is constructively conditioned upon Draco’s tendering of performance.  Only after Draco tenders performance does Harry’s duty become enforceable.  The same is true in reverse; Draco’s duty to exchange the wand is conditioned upon Harry’s tendering of performance, and only upon such tendering is Draco’s duty enforceable by Harry.)
a. Scenario 1:  Neither Draco nor Harry show up at 1:00pm on Wed.
i. Resolution:  Neither are contractually obligated to the other, thus neither can sue the other for breach.  Neither constructive condition precedent of tender was fulfilled, and thus, each other's duties were discharged.
b. Scenario 2:  They both show up at the appointed time and place, but neither will show the other the money/wand until the other shows it first.
i. Resolution:  Same as above, because while they both showed up, they still did not tender performance, because neither party offered performance or manifested an ability to do so
c. Scenario 3:  Both show up at the appointed time and place, and Harry shows Draco the $500, but says he won’t give it over until Draco shows him the wand.  Darco says he won't show him the wand until Harry actually hands over the money, which Harry does not do, so Draco leaves w/ out giving the wand to Harry.
i. Resolution:  Here, Harry, by showing the money and saying he will give it over upon seeing the wand, has offered to perform and manifested a present ability to do so, and thus, has tendered performance, and thus, has satisfied his constructive condition precedent.  Thus, Draco now has a duty to perform, and can be sued for breach if he doesn’t.
d. Scenario 4:  Both show up at the appointed time and place, Harry says he’s ready to go forward and shows Draco the $500.  Draco says he’s ready and shows Harry the wand.  But, neither party wants to be the first one to hand it over, so both leave without making the exchange.
i. Resolution:  In this case, both have satisfied each other's constructive conditions precedent of tender, and both have breached by not performing.
C. Order of Performance
1. Once duties are enforceable, the question becomes who has to perform first?
2. There are 2 scenarios to consider here:
a. Where performance of both parties can occur simultaneously
i. R § 234(1):  “Where all or part of the performance to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.”
1. Take scenario 4 above.  When both Harry and Draco fulfilled their contractual conditions precedent, performance was due for each simultaneously.
b. Where performance of one duty takes time and the other does not
i. R § 234(2):  “[W]here the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language of the circumstances indicate the contrary.”
HYPO: Gardener has contracted to spend a day detailing Owner’s home/lawn for $250. Gardener shows up with her equipment, and tells Owner she is ready to go, but won’t begin until Owner pays her the money. Owner shows her the money, but says he won’t pay her until the job is done. Owner goes back in the house and Gardener leaves.  They sue each other.  Who wins and why?
-------------------------------------------
Owner wins.  R § 234(2): “[W]here the performance of only one party under . . . an exchange [of performances] requires a period of time, his performance is due at an earlier time than that of the other party unless the language or the circumstances indicate the contrary.”  Keep in mind that the owner tendered performance, thus making gardner’s duty enforceable.  The same is true in reverse, gardener tendered performance so owner’s duty is also enforceable, but given the rule of order of performance where the one shows performance takes time and the other’s doesn’t, the gardener must perform first.
D. Quality of performance: Whether there is a Immaterial, Material, or Total Breach
1. Discharged Performance and Breach
a. When a party completely performs a contractual duty
i. R § 235(1):  “Full performance of a duty under a contract discharges the duty.”
b. However, any lack of full and complete performance is considered a breach, and is strictly liable, with emphasis on the word “strict.”  Any non-fulfilment of the performance is a breach, no matter how innocent the cause is.
i. R § 235(2):  “When performance of a duty under a contract is due, any non-performance is a breach.”
2. 3 Types of Breach:
a. Immaterial Breach (“partial” or “minor”)
i. The failure of a party to perform a duty due under a contract that results in the excused non-occurrence of a constructive condition of exchange.
ii. Essentially, an immaterial breach is a breach that is not as serious as a material breach, and one in which the other party gets a substantial amount, but not all, of the performance he or she is due under a K.
1. Example:  Pat agrees to install a swimming pool in Mary’s backyard with a pool light at one end.  An immaterial breach would be if Pat installs the entire pool perfectly except for the pool light.
b. Material Breach (“serious”)
i. “An uncured material failure . . . to render . . . [a] performance due at an earlier time.”  (R § 237)
ii. The failure to perform a duty due under a K which results in the unexcused non-occurrence of a constructive condition of exchange.
iii. Essentially, it is a serious breach, in which one party is deprived of all, or a substantial amount, of the performance she is due under a K.
iv. Material breach is a temporary situation.  Either it will “ripen” into a total breach, or be “cured” and reduced to an immaterial breach.
1. Example:  This time, Pat comes to Mary’s, turns over a shovel full of dirt, and then walks away.
c. Total Beach
i. When a party’s uncured material failure to render or to offer performance discharges the other party’s remaining duties.
ii. Due to the passage of time or some other factor, this is when a material breach “ripens” into a total breach.
iii. Once the breach is total, the K is over, and the remaining duties of the innocent parties become terminated or discharged.
1. Example:  pat turns over a shovel full of dirt, then leaves and doesn’t come back for several days.  Whatever chance Pat had to save his breach from becoming total is lost, the K is terminated, and Mary’s duties are discharged.
3. Consequences of Each Type of Breach
a. Immaterial
i. Upon an immaterial breach, the non-breaching or innocent party must continue to perform or herself be in breach.  The innocent party can sue for damages resulting from the immaterial breach, but she must continue performing, or herself be held in breach.
1. Example:  Mary must pay pat the $25k even though Pat forgot the lightbulb at the end of the pool.  She must pay, and then she can sue for any damages incurred by the Immaterial breach of the missing lightbulb.
2. Walker & Co. v. Harrison:  Harrison stopped paying Walker after a tomato hit the sign and Walker didn’t immediately clean it up.  But Walker did eventually clean it up, and Harrison stopped paying.  Harisson was now in breach because Walker “cured” the breach making it immaterial, and Harrison stopped paying, making him in breach.
b. Material
i. Upon a material breach, the non-breaching party is entitled immediately to suspend her duties under the K without liability.
ii. So, upon a material breach the innocent party has the right to suspend performance and sue for damages based on the performance not received thus far.  That suit remains even if it is cured, b/c after all there was a breach.
1. Example:  If Pat comes and just turns over one shovel full of dirt, Mary can suspend her duty and hold off on payment.
c. Total
i. Once the material breach becomes a total breach, the contractual obligations of the non-breaching party are terminated.
1. Example:  Once Pat doesn’t come back after several days to cure his material breach, the breach becomes total, and Mary’s duties are terminated, and she can sue for damages caused by the breach.
· No matter what type of beach, immaterial, material, or total, the non-breaching party has a right to sue for damages.  The big difference is that under an immaterial breach, the non-breaching party must continue to perform, or herself be at risk of breach, whereas for material, that party can sue and her duties are suspended, and for total, that party can sue and her duties are terminated. 
4. Role of Constructive Conditions in Determining the Consequences of Material and Immaterial Breach
a. R § 237:  “[I]t is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.”
b. In other words, each party’s performance is constructively conditioned upon the other party not materially breached by the other.
c. This is a constructive condition subsequent.  Each party has a duty to perform unless the other party materially breaches.
i. Example:  Mary’s duty to pay Pat is constructively conditioned subsequent on Pat’s duty to not materially breach.  If his breach is only immaterial, we “excuse” the constructive condition, but if it’s material, it is not excused, and Mary’s duties are suspended until either the breach is cured or ripens.
5. How to Determine Whether a Breach is Material or Immaterial
a. As a rule of thumb, if the breach is serious enough so as to make it unjust to force the innocent party to continue performing, then the breach is material, and if it's not serious enough so that it would be unjust to suspend the innocent party’s performance duties, then it is immaterial.
i. But the Restatement gives us the following factors to consider:
b. R § 241:  In determining whether a failure to render or offer performance is material, the following circumstances are significant:
(a) The extent to which the injured party will be deprived of the benefit which he reasonable expected
(b) *The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived*
(c) The extent to which the party failing to perform or to offer to perform will suffer forfeiture
(d) *The likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances*
(e) The extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
a)  Where Pat walked off after shoveling some dirt, Mary would be severely deprived of the benefit she expected to receive
b) Imagine Mary needed the pool done for a party she’s hosting for clients of her pool company, and Pat had completed everything but some relatively minor work on the decking etc.  If the breach is considered immaterial, Mary could sue for damages, but it would be difficult to calculate the damages in respect to the lost value of showing her clients the perfect pool.  If, however, it were classified as material, she would be able to sue for specific performance, which is only granted under material breach.
c) If Pat finished everything but the light bulb, classifying the breach as material would be unjust, because he would get no payment at all (for the time being) even having done 99% of the job.
d) The more likely Pat is to come back after walking off the job, the more likely the breach is immaterial.  Like if he calls back an hour later contrite, and sincerely promises to come back the next morning.
e) If Pat walked away to spite Mary in some act of vendetta, his actions would likely be seen as not comporting with standards of good faith and fair dealing, and his berach would be considered material.
6. First Material Breach Doctrine
a. When both parties accuse eachother of material breaches, the first non-breaching party, i.e., the one who didn’t materially breach first, has their duties suspended.
i. Again, this puts a lot of pressure on the party claiming he was not the one to be the first to materially breach, because if he suspends performance, and the other party’s breach is deemed to be immaterial, then now the other party is in breach. (Walker & Co. v. Harrison)
b. Example, Desomond contracts Kathleen to paint his house for $2,000, with the first $1,000 due upon Kathy finishing the front of the house.  Let’s say Kathy finishes every part of the front of the house except for a few trimmings and border, so Desmond claims material breach, and refuses to pay, and Kathy also sues for material breach.  If Kathy’s work is indeed deemed to be a material breach, then Desmond is in the clear, but, if it is deemed to be immaterial, then Desmond is now the one in material breach, and Kathy can sue for the $10,000 and refuse to finish the work (suspend performance).
7. The Substantial Performance Doctrine: Classic Application of the Immaterial Breach Doctrine
a. Substantial Performance Doctrine:  So long as a party has “substantially performed” a duty under a K, any discrepancy between the actual performance and the promised performance will be deemed an immaterial breach.
i. Is most often applied to service contracts, like construction contracts where there is “economic waste” i.e. where the defect is small and where the costs of repair are relatively great.
b. Factors in Determining Substantial Performance:
i. How much of the reasonably expected benefit under the K has the non-breaching party received under the K at the time of the breach
ii. How great of a forfeiture will the breaching party suffer if the breach is deemed material
iii. How completely will damages alone compensate the non-breaching party
iv. The good or bad faith of the breaching party
v. How likely is it that rectifying the breach will result in “economic waste” rather than actually providing a benefit for the non-breaching party 
c. Jacob & Youngs v. Kent:  Kent contracted with Jacob and Youngs to build him a vacation home that had only “Reading” pipes in it.  The contractor made an honest mistake and did not install the Reading pipes.  Court held that there was substantial performance, and thus, the breach was immaterial, and Kent would receive damages rather than having the contractor completely re-build the home because that would be economically wasteful and all the other 4 factors weighed in favor of it being deemed an immaterial breach.
i. In coming to a conclusion along these lines, use both the factors of R § 241, and the above factors for substantial performance.
ii. Note:  That if Kent had made the use of the Reading pipe an express condition precedent, then he would have greater power in the situation because express conditions are construed strictly.  Nevertheless, the condition may still have been excused on disproportionate forfeiture grounds.
iii. Note:  That if the use of the Reading pipe had been considerably more important to Kent (factor #1 in R § 241) then the breach may have been deemed material.  For e.g., if Kent was the CEO of Reading Pipe Co. and needed the home to demonstrate the virtues of the ipe to potential customers.
8. Doctrines that Transform Material Breaches Into Immaterial Breaches
a. Divisibility, or Part Performance
i. A court can divide a K into dvisible parts to save as much of the K as possible.
ii. They do this through “divisibility,” whereby a court finds that some duties under a K are still enforceable even though there has been a material breach as to the remainder.  Thus, it will force the innocent party to still perform part of the contract.
iii. 2 Requirements for Applying Divisibility Doctrine:
1. The agreement must be apportionable into corresponding pairs of part pefromances 
2. And the pairs must be regarded as agreed equivalents
iv. R § 240:  “If the performances to be exchanged . . . can be apportioned into corresponding parts of part performances so that the parts of each pair are properly regarded as agreed equivalents” then the K is divisible.
v. Example: Norma agrees to buy 3 separate posters from Leroy, each for $150.  Leroy only sends one and refuses to send the other two.  This K is likely divisible because it is apportionable (3 parts) and each part is an agreed equivalent ($150).  Thus, Norma will likely have to pay for the one poster, even though it seems like a material breach.  
b. Cure
i. When the breaching party corrects or ameliorates the breach, thus transforming the material breach into an immaterial breach.  At this point, the non-breaching party can still sue, but only for the damages incurred by the initial lack of full performance caused by the immaterial breach.
ii. The breaching party has a right to cure until the breach becomes total
1. Thus, the non-breaching party must accept cure until the breach has ripened and become total
c. Waiver
i. The non-breaching party may “waive” or excuse a material breach, thereby transforming it into an immaterial breach
9. Total Breach
a. 2 Ways a Total Breach Can be Declared:
i. When an material breach “ripens” into a total breach
ii. When an immaterial breach is accompanied by a repudiation of future performance
b. The most common way a material breach ripens into a toal is through the lapse of a reasonable time period.
i. “Time is of the essence” clauses:  When the full performance is expressly needed immediately, then there is no time period allowed for cure.  I.e., in such cases where time is of the essence, the material breach immediately becomes total upon non-performance.
c. Once a material breach becomes total, the breaching party no longer has the right or opportunity to cure
d. The following factors are considered in determining if a reasonable time has lapsed, thus making the material breach total (R §§ 241 & 242):
i. The extent to which the non-breaching party will be deprived of the benefit of the bargain reasonably expected under the K
ii. The extent to which the non-breaching party can be adequately compensated for any losses suffered before the breach is declared total
iii. The extent to which the breaching party will suffer forfeiture if the breach is declared total
iv. The good or bad faith of the breaching party 
v. The likelihood of cure by the breaching party
vi. The extent to which any further delay will prevent or hinder the non-breaching party from making substitute arrangements, and
vii. The extent to which prompt performance is part of the bargain of the parties.
· These last two are the new ones
e. Total Breach Found Upon Immaterial Breach Accompanied or Followed by a Repudiation
i. A total breach occurs upon either a material or immaterial breach followed by a repudiation of any further willingness or ability to further perform under the K by the breaching party.
1. I.e., if there is a breach, immaterial or material, and the breaching party repudiates their future intent to cure the breach, then the breach has become total.
ii. This is distinct from anticipatory repudiation, because here, the repudiation either accompanies or follows the breach.  I.e., there has already been a breach, not an anticipated future breach.
HYPO:  Defendant agreed to pay for 19 houses to be constructed by Plaintiff, a contractor. K said 70% of estimated amounts as periodic payments, w/ all buildings finished by the following April 1. Plaintiff submitted bill for 70% of work done in December, and Defendant, “w/o any justification” refused to pay it. Plaintiff suspended work immediately, and declared the K terminated 3 months later when they could not work things out.
------------------------------------------
Plaintiff acted appropriately.  “Substantial failure to pay” is a material breach where executory duties remain on both sides, meaning Defendant could suspend performance b/c of material breach. Waiting 3 months where they tried to work it out, but no $ was  forthcoming, justified the material breach becoming a total breach.
Conditions, Performance and Breach  Under the UCC
I. Duties of Buyer and Seller
A. General
1. Like the common law, under the UCC, the tender of performance by one party is necessary to make the duties of the other party enforceable
2. But, the UCC prescribes an order for tender to take place
3. UCC § 2-511(1):  “Unless otherwise agreed, tender of payment is a condition to the seller’s duty to tender and complete any delivery.” 
a. Thus, the buyer must demonstrate a willingness and ability to pay before the seller must tender and complete delivery.
4. UCC § 2-507(1): “Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to his duty to pay for them.  Tender entitles the seller to acceptance of the goods and to payment according to the contract.”
5. Putting it all together:  the buyer must show it is willing, and has the ability to pay.  Then the seller must tender delivery.  At that point, the duties of both parties are enforceable.
a. These are only default rules.
B. The Acts Necessary to Fulfill a Seller’s Obligation to Tender Delivery
1. To Fulfill a Seller’s Obligation to Tender Delivery, the Seller Must:
a. Put and hold conforming goods at the buyer’s disposition
b. Give the buyer reasonable notice so that the buyer may take delivery, and
c. Either
i. Make the goods available at a reasonable time and place if they are to be picked up by the buyer, or
ii. Offer delivery of the goods at a reasonable time if they are to be delivered by the seller.
2.  Example:  Electronics store orders 100 smartphones from wholesaler, with delivery to be made at the wholesaler’s place of business.  Once the wholesaler notifies the buyer that it has the smartphones at its warehouse, and that they can pick them up during regular business hours, tender on the part of the seller has been completed.  However, if the phones end up being non-conforming, then the tender is ineffective, and the buyers duty to pay for them remains unenforceable.
a. Also note that the first step is the buyer tendering payment.  Then, the seller’s tendering as dictated above is triggered.
b. Order of performance is same as common law (duty that takes time must be tendered before duty that doesn’t, and simultaneous duties are due simultaneously)
II. Material Breach Under the UCC:  The Perfect Tender Rule
A. UCC § 2-601
a. “Subject to the provisions of this Article on breach in installment contracts (i.e., if it is a “single lot” contract) . . . if the goods or tender of delivery fail in any respect to conform to the contract, the buyer may: 
(a) Reject the whole; or
(b) Accept the whole, or
(c) Accept any commercial unit or units and reject the rest
B. UCC § 2-601 Explicated
1. Basically, if the contract is a single lot contract, and the seller tenders non-conforming goods in any way, the buyer can accept the entire delivery, reject the entire delivery, or accept part and reject the other part.
2. The perfect tender rule is strictly construed
a. Thus, if the seller’s tender is imperfect in even the slightest way, the buyer’s duties are no longer enforceable
b. Moreover, as compared to the common law, under the UCC, there is no immaterial breach, substantial performance, or divisibility doctrines
c. A breach under the perfect tender rule is automatically material.
HYPO: Costco and Sony have a written, signed K under which Sony is to deliver 5,000 Model XBR 4200 TVs for $200,000 in one delivery. Someone in Sony’s shipping department makes a counting error and timely sends “only” 4,996 TVs. May Costco now change its mind and say they only want 2,500 TVs?
------------------------------------
Yes.  Under 2-601(c), “if the goods or the tender of delivery fails in any respect to conform to the K,” the innocent party may, “accept any commercial unit or units and reject the rest.” Commercial unit = “. . . in commercial usage . . . a single whole for purposes of sale. . .” § 2-105(6) But . . . W&S say no cases hold de minimis breach gives all the remedies set forth in the PTR.
C. Limitations of the Perfect Tender Rule
1. If Installment K under 2-612:
a. Buyer can’t reject individual installment unless non-conformity “substantially impairs” value of that installment.
b. Buyer can’t cancel entire K and discharge remaining duties under the K unless the non-conformity with one or more installments, “substantially impairs the value of the whole” K.
i. This parallels divisibility in CL.  In each case, courts don’t want a breach of a portion to ruin the entire K.
2. Cure:
a. 2-508(1) – When “time for performance has not yet expired” – right to cure upon reasonable notice.
i. Right to cure when time for performance has not yet lapsed
b. 2-508(2) – If time for performance has expired, still can cure if S had reasonable grounds to believe what it sent would be acceptable and the timing of the cure is reasonable in light of B’s needs.
i. Ability to cure when time has lapsed, but the breach was a reasonable mistake and the seller seasonably notifies the buyer for further reasonable time to substitute a conforming tender.
1. The extended “reasonable time is dictated by buyer’s needs
2. Bartus v. Ricardi:  (The wrong hearing aid case):  Unless a seller and buyer have agreed to strict performance, the seller’s delivery of a nonconforming article to the buyer may be cured by the seller if the seller reasonably believed that the buyer would accept the nonconforming good and the seller seasonably notifies the buyer of the seller’s intent to substitute a conforming good.
c. Cure by Replacement
i. Is acceptable unless buyer has “shaken faith” due to safety concerns (see hypos below)
3. Case Law:
a. Some courts say no PTR for “complex machines,” on the theory B cannot reasonably expect perfection.
b. Some courts say no PTR and require “substantial non-conformity”  if : (1) insubstantial delay in delivery that causes no injury; and (2) insubstantial defect w/ specially manufactured goods which cannot be easily sold on the open market.
D. Cure by Replacement Hypos:
(Shaken faith Hypo): B purchases a new Chevy Camaro. On the way home, the automatic transmission jams up and the car stops in the middle of traffic. B tows car back to dealer. Dealer apologizes and says that while it doesn’t have a Camaro transmission in stock (and it would take a week or so to get one), it will immediately take a transmission from a Chevy Malibu on the lot and install it in the Camaro.  The Dealer accurately tells B that the two transmissions are identical. B says he wants either a brand new Camaro or his money back. 
-------------------------------------
B prevails. When the defect affects the safety of the B, it is reasonable for the B to have a “shaken faith” in the product. When that occurs, cure by repair is not acceptable, and the good must be replaced or the consumer be given the opportunity to get his or her money back.
--------------------------------------------------------------------------------------------------------------------------------------------
(General Rule When “Shaken Faith” Doesn’t Apply): B purchases a 32-inch computer monitor from Best Buy. When she gets it home, it flickers. She takes it back to the store, and the Best Buy technician says it’s a faulty chip and swaps out the faulty chip with a new one. B says she doesn’t want a repaired monitor, she wants a new one, or her money back.  She says she has a “shaken faith” in the monitor’s working, and anyway is entitled to what she purchased, which is a new monitor.
--------------------------------------
Best Buy wins. Generally, cure by replacement is acceptable. “Shaken faith” is rare and only used when safety is involved.
Divisibility, Anticipatory Repudiation and Requests for Adequate Assurance
I. Divisibility (cont’d) (See Rules Above)
A. HYPOS
A lawyer hires a paralegal in a written contract for $52,000 per year.  Assistant works for a week and then quits unjustifiably.  What would be the condition issue? Right to $52 K is conditioned upon working for a year. Is she entitled to $1,000?
Almost certainly under divisibility rules. What if lawyer has to pay an agency $200 to find a replacement, who starts the next day at the same $52K annual salary? Employer only owes paralegal $800.
- Suppose the assistant worked for 1 day.  Does she get $200? Not as clear; but arguable.
- What if she was working on one discrete year-long project?  Then it is less likely to be divisible because the week would be a “package deal” as part of the whole (not divisible), so she may not get anything.
--------------------------------------------------------------------------------------------------------------------------------------------
Owner of motel contracted for seven signs to be painted along roadside. Signs were designed to be in sequence and lead motorists to motel. Sign “4” was never installed and “5” was not in right place. Owner refused to pay for any.  Sign maker sued to be paid for the 5 that were put in the right place.
-------------------------
Judgment for motel owner. All 7 signs were “package deal” and so performances were not severable/divisible into 7 individual “part performances.”
--------------------------------------------------------------------------------------------------------------------------------------------
Owner of business entered into two separate K with Buyer.
K1 – sale of business
K2 – employment agreement which required keeping Owner on as General Manager of the business for 5 years.
Assume Buyer materially breached K2 by firing Owner w/o cause.  Can Owner claim breach of K1?
-------------------------------------
Presumption is that 2 Ks dealing with separate subjects w/ separate consideration are independent Ks, even if entered into at same time.  Presumption that the Ks are “divisible.”
Presumption can be overcome w/ showing of intent by parties that the Ks are dependent, but no such showing here. Therefore, Owner can sue for the firing, but cannot try and unwind or otherwise affect K1. (Dependent/Independent promises, p. 501)
---------------------------------------
What if they were 2 promises in a single K?
--------------------------------------------------------------------------------------------------------------------------------------------
Employer and employee reached a severance agreement. The employer promised to pay employee $150/week for a year. Employee promised a non-compete for a year.  (Assume the non-compete is valid and enforceable) Agreement said the two above, “covenants “shall be construed as independent of each other.” Employer stopped paying employee. May Employee begin to compete with Employer?
-----------------------------------
No, based on intention of parties as expressed in K. (Dependent/Independent promises, p. 501)
-----------------------------------------------------------------------------------------------------------------------------
Seller of food (like Jenny Craig) entered into a 4 month food supply K, and along with the food, the company had a separate K to sell a freezer in which to store the food. The freezer was also to be paid off in full in four months, The food was delivered in 1 month increments, and one would need a lot of freezer space to store it. There were separate payments for food and freezer. Food company went BK after delivering 2 months’ of food, and said it would not be delivering any more food. Customer wanted to return freezer and discontinue payments.
----------------------------------------------
J for Customer.  The 2 K were dependent, b/c customers would not have agreed to the freezer w/o the promise of food, making the promises in the 2 K dependent.  As such, breach of food K frustrates the purpose for the freezer and Customer can return the freezer.
--------------------------------------------------------------------------------------------------------------------------------------------
B. New rules not laid out above
1. If two Ks (or parts of one K) are independent of each other, then they are divisible, and the breach of one does not mean the breach of the other
2.  If they are dependent, then breach of one means breach of the other.
3. To determine if they are dependent or independent, look to the words, intentions of the parties, and other circumstances.
4. If they are dependent, the K may still be divisible if they follow the rules explained above (if its apportionable into agreed equal parts R § 240)
5. Independent vs. Dependent Promises
a. If dependent upon each other, then the breach of one would be the breach of the other
b. All promises are presumptively independent, but that presumption can be rebutted
c. Is one promise independent or dependent upon the other?  Was Jacob & Young’s promise to build the vacation home dependent on their promise to use Reading pipe?  Probably not, given the circumstances, but if circumstances had been different, then maybe.
6. This is the restatement equivalent of Installment Ks under UCC § 2-601
II. Anticipatory Repudiation & Adequate Assurances
A. Hochster v. De La Tour:  When one party to an agreement is informed by another party to the agreement that the second party intends to breach the agreement, the first party has an option to file suit for damages immediately in anticipation of the breach, or to wait until the act was supposed to be done.
1. Hochster was going to work for De La Tour on a 3 month trip beginning on June 1, 1852.  De La Tour repudiated on May 11; Hochster sued on May 22. At some point, Hochster took a similar position with Lord Ashburton, beginning on July 1.  So he’s suing for 1 month’s pay.
B. General
1. Involves when someone sues before performance is due because one party repudiates the K.
a. How can there be a beach when performance isn’t yet due?
b. Thus, we call this “anticipatory repudiation” or “prospective non-performance.”
2. A repudiation is ostensibly an offer by the repudiating party (obligor) to terminate the contract.  Because of this, the offer must be clear (see below)
a. The obligee can accept that offer at the moment, or wait until performance is due and sue then.
3. Adequate Assurances:  A party may request adequate assurances when there is reasonable insecurity of performance. UCC 2-609; R § 251
a. The grounds for demanding adequate assurances are low (hearing a rumor or reading it in the paper), and the grounds for satisfying them is low (a reputable party assuring they would look into it or party’s lawyer giving assurances).  (see hypo below)
C. 3 Issues Involved in Anticipatory Repudiation
1. The language and/or acts by the repudiating party  necessary to constitute a “repudiation.”
a. The repudiation must be definite and unequivocal
b. There must be executive duties on both sides.
c. The repudiation must indicate a future material or total breach
d. R § 250(a):  “A repudiation is a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach[, or]
e. R § 250(b):  a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.”
f. R § 250, Cmt. b:  The acts must be “sufficiently positive to be reasonably interpreted to mean that the party will not or cannot perform.  Mere expression of doubt as to his willingness or ability to perform is not enough.”
i. The repudiation must be clear
g. UCC 2-610: If The repudiator threatens something which, if carried out, “will substantially impair the value of the contract to the other.”
h. UCC 2-610, cmt. 2:  “Action which reasonably indicates a rejection of the continuing obligation.”
i. UCC § 2-609(4); R § 251(2):  Failure to provide adequate assurances when rightfully demanded.
2. The options of the aggrieved party once the K is anticipatorily repudiated
a. Await performance for a commercially reasonable time. 2-610(a)
b. Resort to any remedy for breach.  2-610(b); R §   § 250(a), 253(1) – treat as “total breach.”
c. In either case, immediately suspend performance.  UCC § 2-610 (a)-(c); R §§ 250
3. The ability of the repudiating party to retract the repudiation.
a. Until performance is due, repudiating party has the right to retract, unless the aggrieved party has either notified the repudiating party is treating the K as canceled or has materially changed position in reliance on the repudiation.  UCC § 2-611(1); R §256
b. Must retract by means of communication that fairly indicates the party now intends to perform, and include any assurances justifiably demanded.  See UCC § 2-611(2)
4. Anticipatory Repudiation by Failing to Provide Reasonable Assurances Under UCC
· Reasonable demand for assurance when grounds for insecurity in performance arise
· Reasonable grounds of insecurity may = rumors; burden is low, just need good faith reasonable doubt
· Grounds for insecurity must become known after K formed
· Assurance requires giving willingness and ability to perform Þ aggrieved party decides what satisfies, but party demanded can decide how to provide (i.e. a full audit might not be necessary)
· What counts as adequate assurance? So long as a reasonable person in position of insecure party is satisfied
· UCC require demand in writing, but courts occasionally allow oral demand for assurance
· If party fails to provide assurances, deemed to have anticipatorily repudiated the K
· Must provide assurance w/in reasonable time, not exceeding 30 days
· Failure to respond adequately gives right to repudiation only if requesting party threatened with losing substantial part of bargain
· While waiting, insecure party may suspend performance if commercially reasonable (lateness is excused once assurance provided)
· Rule also exists in R 251(2) Þ obligee has right to demand assurances upon reasonable grounds to believe that obligor will totally breach.
D. HYPOS
K for copier for $50K. S calls and says, “I can’t deliver for less than 75K.” B says, “You crook!  We’re done. I’ll see you in court!” S says, “OK, I’ll honor the deal” and timely delivers a conforming copier.  B refuses to accept. Who breached?
---------------------------------
Answer:  If S repudiated, then B could have immediately cancelled the K and brought suit.  No need to establish change of position.   But if S did not repudiate,  B is in breach.  Analogous to “first material breach” doctrine.  Use code sections above to make an argument.
--------------------------------------------------------------------------------------------------------------------------------------------
Only 5 “Duck” vehicles in the world.  Movie Co. buys  one  for $25K  from S, delivery 6/2. On 5/15, B learns S has leased his Duck for 18 months to some other company. Can B treat the K as repudiated, and buy the only other “Duck” on the the market for $35K and sue S for the 10K difference?
----------------------------------
Probably.  Com. 1 to 2-610, “anticipatory repudiation centers on an overt communication of intention or an action which renders performance impossible.” 
Com. 2, “It is not necessary for repudiation that performance be made literally and utterly impossible . . . [OK if] reasonably indicates a rejection of continuing obligation.”
A repudiation is, “A voluntary affirmative act which renders the obligor unable or apparently unable to perform w/o such a breach.” R § 250(b).
--------------------------------------------------------------------------------------------------------------------------------------------
B and S have K for custom couch.  K entered into on 2/1.  Delivery due on 6/1. On 3/1, B calls S and repudiates. S says, “Please, I’d like you to reconsider.  I’m not going to hold you to this repudiation.  Will you at least think about it for a week?  I think the couch I am making will be lovely in your house.” B says, “OK; I’ll think about it.” The next day S sues B for total breach.
----------------------------
Aggrieved party is entitled to treat repudiation as a total breach, “even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction”  UCC § 2-610(b); “The injured party does not change the effect of a repudiation by urging the repudiator to perform in spite of his repudiation or to retract his repudiation.” R § 257.
--------------------------------------------------------------------------------------------------------------------------------------------
B and S have K for custom couch.  K entered into on 2/1.  Delivery due on 6/1. On 3/1, B calls S and repudiates. S says, “Please, I’d like you to reconsider.  I’m not going to hold you to this repudiation.  Will you at least think about it for awhile?”  B says, “OK; I’ll think about it.” Three weeks later, B calls back and says, “Maybe I was premature – I will buy the couch.” S stopped working on the couch when she took B’s call.  It will take S about a week to ramp up production and, as such, the earliest the couch can be delivered is 7/1. Can B sue for damages caused by late delivery?
-------------------------------
No. “Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay caused by the repudiation.” UCC  § 2-611(3).
--------------------------------------------------------------------------------------------------------------------------------------------
Buyer and Seller are in K which requires S to manufacture a rather complex machine for B’s business.  Payment of $1 M due on delivery. Seller reads in the Wall Street Journal that Buyer is experiencing financial problems.  Seller contacts Buyer and says it saw the article, and is concerned whether Buyer will have enough money to pay for the machine.  Seller says it wants a copy of Buyer’s current unaudited financials, showing P/L and cash flow, or it will stop manufacture and will not deliver the machine. Buyer tells Seller to mind her own business.  No one performs when performance was due, 90 days later.  Who is in breach and why? 
--------------------------
If:  “reasonable grounds for insecurity arise” aggrieved party may “demand adequate assurance of performance” and until that assurance is received, “may, if commercially reasonable, suspend performance,” but if no adequate assurance is received w/in a reasonable time not to exceed 30 days [for UCC; just “reasonable time” under R] then the aggrieved party may treat the lack of adequate response as a repudiation.  UCC § 2-609; R §251
--------------------------------------------------------------------------------------------------------------------------------------------
Excuse of Conditions and Conditions of Satisfaction
I. Excuse of Conditions
A. General
1. R § 225(1): “Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused.” 
B. Things That Excuse Conditions
1. A Breach of the Duty of Good Faith: Wrongful Prevention, Hindrance, and Non-Cooperation
a. A court will excuse the non-occurrence of a condition if the reason the condition is not fulfilled (or occurs in case of CS) is because the party who benefits from the condition (or non-occurrence) has breached her duty of good faith and fair dealing.
i. For example, the condition that John buy Mary’s home if he secures a loan requires of John a good faith effort to secure the loan.  If he doesn’t put in that good faith effort, he cannot benefit from the condition not occuring, and him not needing to purchase the home.
b. Cantrell-Waind & Associates, Inc. v. Guillaume Motorsports, Inc.:  The promisor of a benefit breaches the duty of good faith and fair dealing where such promisor deliberately prevents the occurrence of a condition precedent to the other party’s receipt of the promised benefit.
i. “Williams will have to pay $15k if the deal closes by August 1st”  The seller breached his duty of good faith by purposely delaying the sale until after August 1st, and trying to bribe the buyers to wait so that he wouldn’t have to pay the broker's fee.
c. Often, there is a built in constructive condition of good faith cooperation that must be satisfied.
i. Swartz v. War Memorial Commission of Rochester:  Where an exclusive sales contract provides that the parties’ arrangement will extend to sales of additional goods in the event of a certain contingency (selling alcohol once it's made legal to do so), the occurrence of such contingency obligates the seller to make an effort to sell such additional goods (buy applying for the liquor license in good faith.
2. Waiver and Election
a. The party who benefits from the condition can waive the condition, turning it into an unconditional promise
i. Waiver:  A unilateral excuse of a (constructive or express) condition in that party’s favor.  A limited excuse of a non-occurrence of a condition.
ii. The party who is waiving can only waive if it’s to his benefit, and his alone.  A party cannot waive another party’s benefit.
b. Election: A Special Type of Waiver
i. Election:  Decision to waive a condition after the condition can no longer occur.
1. Example:  Delivery conditioned upon arrival by July 1, which comes and goes, so buyer waives the condition and allows seller to deliver by the 15.  Until the 15th, the buyer is estopped from enforcing the condition if the party relied on that waiver (just like in 2-209).  If no reliance, then the electing (waiving) party may retract.
a. Another way the buyer could make an election is to not say anything until the goods arrive, and then pay for and accept them without suing for breach.  That election to not sue for breach is irrevocable.  But in this scenario, since buyer didn’t say anything until goods arrived on the 15, she is not estopped from suing between the 1st and 15th so long as there was no reliance.
3. Disproportionate Forfeiture
a. R § 229:  “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of a condition unless its occurrence was a material part of the agreed exchange.”
b. Courts will excuse conditions if:
i. Enforcement of the condition will lead to disproportionate forfeiture, and
ii. The condition is not as to a material part of the bargained for exchange
c. Hypo based on Jacob & Young v. Kent:  Suppose that Kent had made the use of a reading pipe an express condition precedent.  The court still may have excused it under disproportionate forfeiture, because Jacob & Young would have a disproportionate forfeiture by having to rebuild the entire house, and the pipe (at least under this hypo) wasn’t a material part of the exchange.  Again, if the condition was express, and there was some reason why that pipe was material, like Kent was the CEO of Reading pipe and needed to show it to clients, then in that case, the condition likely would not have been excused.
C. The Consequence of Excusing a Condition
1. When the non-occurrence of a condition is ‘excused,’ the condition need no longer occur in order for the performance to become due.  R § 225, cmt. B
a. What was a conditional duty becomes an unconditional promise.  John must purchase Mary’s home even though he didn’t secure a loan.  The lack of the condition didn’t excuse him of the purchase because he didn’t attempt to secure the loan in good faith (or he waived it).
b. This works equally for CPs and CSs, just tailored to each
II. Conditions of Satisfaction
A. Always express conditions
a. Courts do not imply or construct conditions of satisfaction
B. Satisfaction: Party or Agent of Party
a. Taste, fancy or personal judgement = subjective (Indoe v. Dwyer)
i. Only excused if there is bad faith, dishonesty or collusion
ii. Bad faith can be established by statements to others or other circumstances
iii. Indoe v. Dwyer:  “We are going to buy the house, on the condition that our attorney approves it.”  This is an express condition precedent.  Court analyzed objective (just legal issues) and subjective (whatever the attorney felt like) standards, and decided the subjective standard was more appropriate because the purpose of such a clause is to provide the purchaser with legal advice, and one’s attorney does more than just opine on legal matters, he gives his opinion as to the deal.  BUT, the subjective standard requires a duty of good faith.
b. Utility, Fitness, or value = objective
i. Example:  “T will not sublease commercial premises to any sublessee without LL’s consent, such consent not to be unreasonably withheld.  Here, the consent of the LL would be determined by objective standards, such as experts determining the market value, or sublessee’s credit score
2. Satisfaction of aThird Party
a. Strict compliance under the rule of express conditions (think approval of architect overseeing a development project)
i. Only excused if there is bad faith, dishonesty or collusion = subjective
ii. Thus, the architect can in good faith decide she doesn’t approve.
C. HYPO For Conditions of Satisfaction:  Payment expressly conditioned on independent TP architect’s certificate. Owner specified that he would be satisfied only if a certain type of molding was installed. Work was done by the builder. Architect had never seen that kind of molding, and did not know if that type of molding even existed, but since the type of molding installed wasn’t the type called for, he did not issue the certificate. Later investigation showed the type of molding specified by the owner did not exist.
----------------------------------------------------
If molding does not exist, the architect's conduct is wrongful and in bad faith.  Hence, the non-occurrence of the condition (issuance of the certificate) will be excused. It may also be excused on forfeiture grounds.
III. HYPOS For Breach of Duty of Good Faith Excuse of Condition
John is under a contractual duty “to purchase Mary’s house for $500,000 on the condition that he is able to procure a loan for $450,000 or more.” John never applies for a loan; tells Mary he has no money; and claims he no longer has to go through with the deal b/c the condition has not been satisfied. What is the effect?
-----------------------------------------
We would say the condition is “excused” because of [John’s own] wrongful non-cooperation or hindrance as evidenced by a breach of his duty of good faith to at least apply for the loan. The excuse of the condition shifts the risk of the non-occurrence of the condition back to the other party and makes an otherwise conditional promise an unconditional duty. Mary can sue if there is no payment of $500,000
--------------------------------------------------------------------------------------------------------------------------------------------
John is under a contractual duty “to purchase Mary’s house for $500,000 on the condition that he is able to procure a loan for $450,000 or more.” John never applies for a loan b/c he gets an inheritance and can afford to pay cash. Property values are rising and now Mary wants out of the deal, claiming  the condition wasn’t satisfied.  John wants to continue.
------------------------------------
We would say the condition is “excused” because it is there to protect John from the risk of the non-occurrence, and he can waive it. Mary must go through with the deal.
--------------------------------------------------------------------------------------------------------------------------------------------
Mary agrees to buy Fred’s watch for $500 next Wednesday, “so long as” Mary does not own a dog by then. Mary purchases a dog the next day.
---------------------------------------
The non-occurrence of a condition may be excused . . . by prevention or hindrance of its occurrence through a breach of the duty of good faith and fair dealing (§ 205).”  R § 225, Cmt. b. If someone had given her the dog without her soliciting it, then that would be different, and the condition wouldn’t be excused.
--------------------------------------------------------------------------------------------------------------------------------------------
Uncle promises to pay Nephew “$100,000 on the condition that Nephew takes care of me until I pass.” Nephew shows up, begins caring for Uncle. Uncle, at gunpoint and without cause, orders Nephew to leave his home and “never come back.”  Refuses to pay anything.
----------------------------------------
Uncle, whose payment duty was subject to the occurrence of the condition, was the reason why the condition did not occur. Uncle’s conduct amounted to breach of the good faith covenant, because he wrongfully prevented/hindered the occurrence of the condition, thereby excusing it. As such, the agreement is to be interpreted: “I will pay you $100,000 on the condition [provided] you take care of me until I pass [so long as you have satisfied the constructive condition to tender or begun performance to provide me with some care]” Nephew entitled to sue for the entire amount immediately.
--------------------------------------------------------------------------------------------------------------------------------------------
Seller-Plaintiff agreed to sell a piece of real property called “Reading” to Buyer-Defendant, for $100,000. Seller told Buyer that he did not yet own the property, but planned to buy it at a foreclosure sale, so the sale was on the condition that Plaintiff owned it at the time of closing, March 1. Defendant does some investigation, locates the foreclosure sale, shows up, and outbids Plaintiff.

----------------------------------------
Deal was “I [Buyer] will pay you [Seller] $100,000 for Reading on the condition that you own it on March 1 [and you, S, will be entitled to a profit, i.e. difference between $100,000 and what you paid for the property]” Buyer’s breach of the covenant of good faith was the reason the condition did not occur – wrongful prevention. Therefore the non-occurrence of the condition was excused and damages assessed as the profit Seller would have made.
--------------------------------------------------------------------------------------------------------------------------------------------
H & W enter into alimony agreement whereby H promises to pay $1,200/week. Agreement specifically provides it is not modifiable unless H’s annual income is > $600K, or <$200K. H had made between $300-$500K for 10 years. H remarries; decides to change careers and takes a new job as a forest ranger earning $80K/year.  He seeks modification to lower payment.
------------------------------------
Modification denied. His earning less than $200K was a condition subsequent to the right of the spouse to $1,200/week. H’s actions “contribute[d] materially” to the occurrence of the condition subsequent. The question is whether H’s actions were a breach of the covenant of good faith.  Court agreed that H’s decision was not made in “bad faith” in the sense it was intended to hurt W and not benefit H.  But, “the covenant of good faith finds particular application in situations where one party is invested w/ a discretionary power affecting the rights of another.”
--------------------------------------------------------------------------------------------------------------------------------------------
Owner of White Sox (Comiskey) promised a pitcher (Cicotte) a $10K bonus, “on the condition that he win 30 games.” As pitcher neared the mark, owner ordered pitcher benched.
----------------------------------------
Prevention of the occurrence of the condition by Owner was a breach of the covenant of good faith, and thus excused the condition. But how do we know Cicotte would have won? “But for” causation not required; only need to show other party “contributes materially” [substantially contributed] to the non-occurrence of the condition.  R § 245.
--------------------------------------------------------------------------------------------------------------------------------------------
Author got 15% royalty on electricity books from publisher. Publisher promised to use its “best efforts” to sell and promote the books. Publisher asked Author to reduce royalty.  Author said no. Publisher hired another writer to produce a series of competing books.  Paid the competing author 3% royalty. Publisher stopped advertising Author’s books and told its sales force to sell Competing Author’s book.
------------------------------
Breach of the covenant of g.f. and fair dealing by Publisher with regard to “best efforts” to sell and promote books. Author got reasonable royalties, in part based on sales of Competing Author’s book.
--------------------------------------------------------------------------------------------------------------------------------------------
Real Estate Agent was to collect commission from Seller “on closing of transfer of title,”  i.e., payment due Agent only upon the condition that the deal closes.
 Buyer put down a non-refundable deposit of $5,000 when it made its offer.  This is often called “earnest money” and if the B fails to go through w/ the deal, the S is entitled to keep the money in lieu of any other remedy. Buyer breaches, does not go through with the sale, and forfeits the $5K.  Seller decides not to sue for specific performance, and instead chooses just to keep the earnest money. Agent sues Seller for commission.  What was the theory? Who wins?
-------------------------------
Theory was a breach of the covenant of cooperation by S to maximize the recovery under the K to Agent. Seller wins. Seller decided to exercise a lawful remedy.  Seller did not cancel the sale and the implied covenant of cooperation did not extend to requiring Seller to give up a legal remedy he was entitled to in order to maximize Agent’s recovery. Duties of cooperation have limits.
IV. Hypo for Disproportionate Forfeiture
A contracts to make repairs on B’s house for which B agrees to pay $10,000. However, B’s payment obligation is expressly conditioned on the repairs being completed by October 1. The repairs are finished on October 2.
-----------------------------------------
Without knowing all the circumstances, depriving B of any payment would seem to be a forfeiture to B (and unjust enrichment by A.) Therefore the express condition would be excused. B would be entitled to $10,000, less any damages caused by the delay. Could be a circumstance where Oct. 1 completion would be material (e.g. wedding) and thus enforceable even with forfeiture concerns.  R § 229, “. . . unless its occurrence was a material part of the agreed exchange.” That’s the reason the insured in Audette did not prevail – getting the signed certificate was a material part of the deal.
Remedies
I. General
A. K Law is Forward-Looking
1. Instead of what you were before, K law looks to where you should have been had the K been performed (usually. Different in reliance/restitution interest).
a. This is the difference between what you were promised, and what you got.
2. The plaintiff chooses which damages to pursue
B. Non-allowance of Double Recovery
1. Protectors Ins. Service, Inc. v. U.S. Fidelity & Guaranty Co.:  Where a breach of contract results in a loss of business, the nonbreaching party is entitled to damages measured either by the loss in value of its business or by the loss of future profits, but not both, because that would be a double recovery.
a. Plaintiff wanted both the $35k (the loss in value of the business when sold) and the $809k (the loss of future profits).  But there was never a situation in which he would have gotten both had there been no breach.  If he had sold, he would have got the selling price, but not the future profits.  If he had not sold, he would have gotten the future profits, but not the selling price.  So to allow him to recover on both grounds is double recovery.
b. The formulas outlined below account for the avoidance of double recover by subtracting things like costs avoided, etc.
C. Variables/Types of Damages
a. Lost Value
i. Difference between value of what you got, and what you should have gotten had the K been performed.
1. E.g. from Hawkins v. McGee:  The difference between the value of the hand I received and the hand I was promised
2. E.g.:  B purchases a new $50,000 truck, and it is a lemon.  It’s worth something; somebody would pay you something for the truck.  Say $20,000.
a. Lost value is ($50,000) – ($20,000) = $30,000.
ii. Deals with the subject matter of the K
1. This is how to differentiate between lost value and consequential damages.  
a. Local builder had K w/ farmer to build a potato cellar to provide a frost-free storage for potatoes. Cellar to be finished by 9/1.  Actually finished on 10/28.  Potatoes suffered damage b/c potatoes were ruined by frost.
b. These are consequential damages and not lost value damages because lost value deals in the subject matter of the K (the potato cellar).  Here, the damages all stem from the damages to the potatoes, which was a consequence of the breach.
b. Consequential Damages
i. Economic losses, not the subject of the K, suffered as a consequence of the breach.  Consequences of the breach.
1. They must not be the subject of the K because that's lost value damages.
ii. Often in the form of lost profits
1. Lost Profits:  the profits one would have received had the K not been breached.
iii. More broadly:  When my truck is in the shop, I can’t get to my job as an electrician.  When I don’t have a cellar to protect my potatoes from frost, they rot and I can sell them.  These are damages brought on as a consequence of the breach.
c. Incidental Damages
i. Amount to reimburse the innocent party for reasonable out-of-pocket expenses she has incurred after, but because of, the breach.  (Often said in an attempt to mitigate the damages). R § 347(b)
1. Example:  After wrongful termination, person needs to pay for an employment agency to get a new job.
d. Cost Avoided
i. What the innocent party does not have to pay because of the breach
1. I.e. Charlie Sheen need not pay the original babysitter anymore.  That’s a cost avoided by the breach.  Seems obvious, but don’t overlook this.
e. Loss Avoided
i. The value of materials that can be used by the non-breaching party in other transactions, or can be sold by the non-breaching party. 
1. Often called “scrap value.” Like if Kristi can reuse some of the wood she had bought for the breaching party’s desk.
D. Nominal Damages
1. R § 346:  (1) “The injured party has a right to damages for any breach by a party against whom the contract is enforceable . . . (2) If the breach caused no loss or if the amount of the loss is not proved . . . a small sum fixed without regard to the amount of loss will be awarded as nominal damages.”
a.  Thus, even if for any of the problems laid out below (avoidability, foreseeability, certainty, loss avoided outweighs reliance damages) the non-breaching party will receive at least a small amount of damages (sometimes as little as 6 cents)
II. Damages
***3-Types of Damages (R § 344)***

Go through each on exam when possible
A. Expectation Interest
1. General
a. The dollar Value that would put the non-breaching party in the same position if the K had been performed.  (UCC § 1-305(a))
2. The Formula
a. EXPECTATION DAMAGES = (lost value) + (Incidental Damages) + (consequential damages) - (cost avoided) - (loss avoided)
3. 3 Limitations of Expectation Interest
a. Avoidability (Rockingham)
i. R § 350(1):  “Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.”
ii. Rockingham County v. Luten Bridge Co.:  The non-breaching party cannot continue performance following a breach (repudiation in this case) to rack up damages.  The non-breaching party must avoid unnecessary damages. 
b. Certainty (Gruber)
i. R § 352:  “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”
ii. Gruber v. S-M News Co.:  There was a certainty problem because the court could not determine how much the cards would have sold for.
iii. There doesn’t need to be a mathematical certainty, just enough to reasonably calculate damages
c. Foreseeability (Hadley)
i. R § 351(1):  “Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.”
ii. Hadley v. Baxendale:  Hadley lost 5 days of profit bc of Baxendale’s error, but, Baxendale couldn’t reasonably foresee those lost profits.  If he could have foreseen that increased risk, he would have protected himself by raising the price or putting in a limited liability term into the K.  Baxendale also didn’t know that Hadley didn’t have a spare crankshaft.
1. When arguing for foreseeability or not, remember that the breaching party may not know what stock, or other options the non-breaching party has (extra crankshaft, another film to show on christmas)
iii. Direct Damages vs. Special Damages
1. Direct Damages:  Damages that anybody would recognize are put at risk if one breaches.  The risks that one naturally assumes, and are apparent to the parties at formation.
2. Special Damages:  By definition not ordinarily foreseeable at the time of contracting.  Breaching party must be told or otherwise become aware of the “special circumstances” to recover these damages.
a. Hadley tried to collect special damages without making the special circumstances known to Baxendale, thus violating the foreseeability limitation.
· On exam, identify that the consequential damages need to be foreseeable, and make an argument as to whether they were or not.
B. Reliance Interest
1. General
a. The dollar value of out-of-pocket costs expended by the non-breaching party up to the time of breach in reliance on the breaching party’s performance.   
b. But, if the party had lost money on the K, those losses are subtracted from the reliance damages.
c. Reliance damages are backward looking.  Putting the non-breaching party in the same position before K.  
C. Restitution Interest
1. General
a. An equitable remedy
b. The dollar value of the unjust enrichment received by a party up to the time of the breach.
c. Restitution Interest: The value of the partial performance is returned so as to avoid unjust enrichment.
i. But valuing restitution can be difficult
d. Restitution is backward looking.  ^^
e. It only applies when the breaching party has actually been conferred a benefit (R § 370)
f. Technically, restitution does not involve damages, but rather, recovery based on equitable principles.  It’s restitutionary recovery, not damages.
2. R § 371:  “If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either:
a. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or
b. The extent to which the other party’s property has been increased in value or his other interests advanced.”
3. Thus, Under R § 371, there are 2 Ways to Measure Restitution Value
a. The reasonable value of the benefit the other party received as measured by the reasonable cost to obtain that same benefit from another based on the average price for that benefit  = “Cost Avoided” Method 
b. The extent to which the other party’s property has been increased in value by virtue of the claimant’s efforts  = “Net Benefit” Method.
4. When the two measurements are different, the non-breaching party receives the measurement that is more generous
a. If cost avoided renders $250k, and the net benefit renders $75k, the non-breaching party is entitled to the $250k
b. Exception:  In situations where emergency services are rendered (quasi-K situations), since the net benefit interest is either impossible to calculate or astronomically high (the price of one's life being saved), we go with cost avoided measurement.
5. In a losing K, the non-breaching party will always want restitution interest if possible because it doesn’t factor in losses
6. Mutual Restitution:  When each side is put in the same position as before the K R § 384 (1)(a).
a. Example:  Non-breaching party has built $250k worth of the house, but owner/breacher has made a $100k payment already.  The restitution is the $250-100.
7. When there has been substantial performance
a. R § 373(2):  “The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.”
b.  In other words, if the party has completely or substantially performed, and all that is left is for the other party to pay him, the first party cannot collect restitution interest because there has not been any unjust enrichment.
8. Restitution is only available where there has been either a total breach or repudiation of the K. R § 373(1)
9. When it is the breaching party seeking restitutionary recovery R § 374
a. A breaching party may be entitled to restitution of amounts paid under the contract, minus damages or loss suffered by the nonbreaching party.
b. In principle, this is similar to divisibilty/part performance, where the breaching party can still recover something (the poster maker still gets paid the value of the one poster he did send even though he breached by not sending all three)
III. Damages Under the UCC
A. Overall Goal
1. UCC § 1-305:  “The remedies provided by the UCC must be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed . . .”
2. This is ostensibly an expectation damages perspective
B. Remedies for the Buyer
1. Buyer Never Receives the Goods
a. Happens when there was a:
i. Failure to deliver (they were never delivered),
ii. Rejection (buyer doesn’t take them in the first place), or
iii. Revocation (buyer initially accepts them, but then sends them back)
b. Damages Potentially Available
i. Cover Damages
1. COVER DAMAGES = (cover precise) - (K price) + (incidentals & consequentials) - (expenses saved bc of seller’s breach)
2. Good faith is required in the cover, to be able to fully collect cover damages.
a. Hessler v. Crystal Law Chrysler:  Breaching seller said buyer didn’t cover in good faith because he didn’t shop the market for prowler’s well-enough.  Court rejected this argument, finding buyer covered in good faith.
i. So long as the buyer covers in good faith, she is entitled to cover damages, even if the goods are non-conforming (and the buyer in good faith could only buy non-conforming goods).  Innocent part is favored so long as she acts reasonably.
3. Cover damages are often preferable because the buyer ends up exactly how she ought to have been had the K been performed, without the caprice of the market affecting her.
ii. Market Differential Damages
1. MARKET DIFFERENTIAL DAMAGES = (market price) - K price) + (incidentals & consequentials) - (expenses saved bc of seller’s breach)
c. Difference Between the two
i. Use cover damages formula when buyer went out and covered (bought another good from someone else)
ii. Use market differential damages when the buyer does not go out and cover
d. Market Temporal and Market Geographic
i. Market Temporal:  At the time the buyer learned of the breach
ii. Market Geographic:  As of the place of tender, but in the case of revocation and the goods were delivered but then sent back, as of place of arrival of that delivery.
e. It's the buyer’s choice which damages to pursue, but if the buyer covers, she gets cover damages
2. Buyer Receives Defective Goods and Keeps Them
a. Damages Potentially Available:
i. Breach of warranty
1. WARRANTY DAMAGES = (value of goods as warranted) - (value of goods actually received) + (incidentals & consequentials)
a. The value of goods as warranted is not necessarily the purchase price; it is the value of the good when accepted.
i. The purchase price only factors in because here, the buyer is keeping the good, so they already paid for it.  So the damages may seem larger than they actually are, because the buyer has already tendered payment (see stradivarius hypo)
ii. Situations other than breach of warranty, like late tender
1. Generally: “Loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable,” including incidentals and UCC consequentials.
a. For example, in the case of a late tender, the loss resulting from that late tender plus incidentals and consequentials
b. Market Value:  (temporal and geographic) = the time and place of acceptance
3. In Both Cases, Buyer is Entitled to
a. UCC Incidentals
i. UCC § 2-715(1):  “Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses and commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.”
ii. These are the same as at common law 
b. UCC Consequentials
i. UCC § 2-715(2):  “Consequential damages resulting from the seller’s breach include: any loss resulting from general (CL direct damages) or particular (CL special damages) requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise, and injury to person or property proximately resulting from any breach of warranty.”
ii. The first part of this code § accounts for the same consequences outlined at common law (must be foreseeable), but the second part accounts for “injury to person or property approximately resulting from any breach.”
c. Losing Ks are reflected in all the formulas.  I.e., a non-breaching party can end up owing money.  In such cases, warranty damages would be the least preferable to the non-breaching party.
4. Privity Issues (in warranty cases)
a. When parties are indirectly related.
b. Thus, a buyer can sue a manufacturer, even though they made the purchase at a retail store.  The retail store and manufacturer, while different parties, are “ in privity” with each other.
c. Remote manufacturer → wholesaler → retailer → buyer
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User/Bystander
d. (my diagram is the inverse) but the above chain is vertical privity, and the step to a non-buyer uses/bystander is horizontal privity
C. Remedies for the Seller
1. Almost exactly mirror buyer’s remedies
2. Two Scenarios under Seller’s remedies:
a. When the buyer wrongfully rejects or wrongfully revokes acceptance, or fails to make a payment before delivery, or repudiates
i. Seller’s “Cover” (seller's resale) Damages:
1. =  (K price) - (resale price) + (incidentals) - (expenses saved as consequence of breach)
2. Just like in buyer’s remedies, the resale must be done in good faith
3. When Resale is Private
a. UCC § 2-706(3):  “Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.” 
4. When Resale is Public
a. UCC § 2-706(4):  Must meet several conditions:
i. Sold in a recognized market for goods of that kind
ii. Sold in a usual place for market sale
iii. Buyer must be given notice
ii. Market Differential Damages:
1. = (K price) - (market price) + (incidentals) - (expenses saved as consequence of breach)
iii. In both scenarios, seller is entitled to incidentals (consequential damages almost never occurs in these situations)
b. Situations Where Market Differential Doesn’t Work:
· The measure of damages is the profit . . . which the seller would have made from full performance by the buyer together with any incidental damages.
i. Lost Volume Seller
1. This is where a seller resells after a breach, but their remedies wouldn’t be just under the usual market differential formula, because these sellers could have sold more.  But for the breach, the seller would have had two sellers, and not one.
2. Deals in situations where the seller has enough inventory to have been able to sell to the breacher and another party.  “Infinite supply” there must be the capacity for at least two sales.
3. In such situations, the seller is awarded only the profit of the non-sold goods, because they still have those goods in inventory. They don’t get the entire purchase price, just the profit price per unit.
a. Thus, they get Profit + Incidentals
ii. Stop production before completing the good
1. = (Profit if K had been performed) + (money already reasonably spent) - (due credit for proceeds of sale (scrap value))
2. If it’s a requirements K, the seller gets the lost profit from the average number of sales though the reasonable notification period.
iii. Action for price (rough equivalent for specific performance)
1. = The Purchase Price
IV. Punitive Damages, Liquidated Damages, and Limitation of Damages
A. Punitive Damages
1. Potentially available when there has been oppression, malice, or fraud stemming from bad faith
2. CA Supreme Court severely limited award of punitive damages
B. Liquidated Damages
1. Liquidated Damages:  Damages pre-set by a term in a K.  Agreed to by the parties before-hand.
2. R § 356:  “Damages for breach by either party may be liquidated in the agreement, but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.”
a. UCC § 2-718:  Says the same thing
3. Liquidated damages must be reasonable, not too high or low
a. If too high, the efficient breach doctrine is thwarted.
b. If too low, it would be too easy to breach
4. Liquidated Damages vs. Alternative Performance
a. Alternative performance:  Avoids breach by providing an alternative option for performance.
b. This differs from liquidated damages, which is a term within a K that pre-sets the amount for damages.  
c. LD is used when there is a breach, AP avoids the breach altogether
d. Courts almost always interpret liquidated damage clauses as alternative performance.
5. Liquidated Damages vs. Limitation of Damages
a. Liquidated Damages:  A fixed number set in a K term
b. Limitation of Damages:  Creates a ceiling to the amount of damages available.  “Not to exceed”
i. They are not the same thing (Wedner)
ii. This is a limitation of liability
iii. But that ceiling/limitation cannot be unconscionable
1. It may be considered unconscionable if the return economic value bundle is so insignificant, that the party really is not bargaining for anything.
2. If the limitation of damages clause is unconscionable, then it can be striked, and normal damages can be sought by the aggrieved party.
6. Golden parachute clauses are enforceable liquidated damages
V. Specific Performance
A. General/Common Law
1. Specific Performance:  When the court orders that performance must be carried out, thus requiring court supervision
2. Two Types of Court Orders
a. Specific Performance:  When the court is mandating a certain action
b. Injunctions:  When the court is prohibiting a certain action
3. R § 359:  “Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.”
4. R § 360: Three situations in which regular damages may not be adequate, thus potentially requiring specific performance:
a. When proving damages with reasonable certainty would be difficult
b. When “procuring a suitable substitute performance by means of money awarded as damages” would be difficult
i. The uniqueness argument.  “I can’t buy another Rembrandt.”
ii. Family heirlooms and the like are included in Cmt. b
c. When there is a likelihood that an award of damages could not be collected
5. Walgreen Co. v. Sara Creek Property Co.:  Specific performance was ordered because valuing the damages Walgreens incurred would have been difficult, but it would not be difficult for the court to monitor the order because it only required the bar of Sara Creek from allowing in another pharmacy.
a. An example of real property specific performance
6. The 2 Most common scenarios for Specific Performance
a. Unique items
b. Real property
i. This one is strictly enforced.  Even if there are two condos which are exactly the same right next to each other, each piece of property is considered to be unique
7. Some scenarios where specific performance may not be awarded
a. When the court is not satisfied that the bargained exchange for the performance will be completed (R § 363)
i. For example, order a seller to ship products to a buyer who’s financial status is questionable and thus may not be able to pay the bill.
b. R § 364:  When the K seems to be unfair, like in cases of
i. Mistake or unfair practices
ii. If it would cause unreasonable hardship or loss to the party in breach or third parties
iii. If the exchange is grossly inadequate or the terms are otherwise unfair
c. If it’s contrary to public policy
d. When the performance would be too difficult to supervise, like a personal services K
e. If there’s a termination clause which could potentially nullify the court order via the termination
8. Personal Services Ks
a. R § 367(1):  “A promise to render personal service will not be specifically enforced.”
b. Courts don’t want to order people to work together who don’t want to
c. Injunctions keeping people from working elsewhere won't be made because it leaves people without a way to make a living, which would likely mean the parties will end up working together anyway.  R § 367(2)
9. Covenants for Non-Compete
a. Rule of Reasonableness:  A non-compete clause must be reasonable
b. 3 things that determine if the non-compete is unreasonable:
i. Geographic scope of non-compete
1. A former employer can’t restrict a former employee from working everywhere.  If former employer is restaurant in Los Angeles, can’t restrict former employee from working in New York
ii. Time of the restraint
1. Can't restrict former employee from working for too long
iii. The type of work
1. Can’t restrict an italian chef from cooking breakfast food
c. Not allowed in CA, and very unfavored in general
i. Non-competes cannot be enforceable against an attorney and her clients
d. Situations where non-compete is likely to be upheld
i. Where former employee was made privy to trade secrets
ii. If you are a seller of a business
10. The difference between a court (specific performance) order and court judgement (normal damages)
a. If a court order is violated, the party can be held in contempt, and potentially fact criminal sanctions.  A judgement has less teeth.
B. UCC Specific Performance
1. UCC § 2-716(1):  “Specific performance may be decreed where the goods are unique or in other proper circumstances.”
2. Situations under the UCC where specific performance may be appropriate
a. Where the goods are unique
i. But price alone is never unique
b. Output and requirements contracts “involving a particular or peculiarly available source or market . . .” UCC § 2-716 cmt. B
c. When cover is available “only with considerable expense, delay and inconvenience.”
i. This idea has been largely accepted by the CL also
3. Action for Price
a. The rough equivalent of specific performance for the seller
b. UCC 2-709:  When the buyer accepts the goods or the goods identified in the K are unable to be resold, the seller may recover the price along with incidentals.
VI. Remedies for Wrongful Termination 
A. Breach by Employer
1. = (amount of salary agreed upon) - (amount employee has earned at new job or could have earned from similar employment with reasonable effort) + (Incidentals)
B. Breach by Employee
1. If Customer Hires an Equivalent Replacement
a. Customer would be entitled to the difference between what she would have to, in good faith, pay replacement and what she would have paid the original employee.  (Analogous to cover)
i. (Cost of new employee) - (cost of old employee)
2. If Customer Does Not Hire an Equivalent Replacement
a. Customer entitled to the difference between the market value of comparable services and original K price.
i. (market value) - (cost of old employee)
VII. Miscellaneous Damages 
A. Interest
1. Post-Judgment: Yes (statutory; Ca. 10%)
2. Pre-Judgment: Only if liquidated; then at statutory rate from time performance was due (R § 354)
B. Attorney’s fees
1. No, unless there is an attorneys’ fees clause in K or a statute 
C. Costs in lawsuits
1. Most: No.  Some statutory “costs” like filing fees, cost of printing appellate briefs.  Up to discretion of court.
D. Time spent because of breach
1. Time in lawsuit: No.
2. Time spent after breach in attempt to mitigate the loss, in theory recoverable as incidental damage.  But hardly ever awarded because no one knows how to value them.
E. Emotional distress
1. Not w/o personal injury generally; occasionally in insurance cases and very occasionally in wrongful termination, “serious emotional disturbance was a particularly likely result.”  But it's gotta be bad (seeing a loved one in an open casket)  R § 353
VIII. Real Estate Breach 
A. By Seller For Damages (not specific performance)
1. The American Rule (Majority)
a. = (fair market value @ time land should be conveyed) - (K price)
i. Similar to expectation damages
2. The English Rule (Minority)
a. = (any money paid returned) + (reliance damages) 
B. By Buyer (two scenarios)
1. If seller sells the property before trial
a. = (K price) - (price sold to new buyer) + (lost interest) + (incidentals)
2. If the seller keeps property and either sells later or keeps it
a. = (K price) - (fair market value at time of breach)
IX. Efficient Breach Doctrine
A. Under certain circumstances it may make more economic sense to breach a contract and pay the expectation damages to the non-breaching party than to perform.
X. HYPOS
Builder contracted w/ homeowner to build a home on D’s lot.  (Expected profit to builder = $90K). Homeowner repudiated. The next week, Builder got another job in the same town.  The expected profit there was $120K. In breach action by Builder, homeowner wants to argue that Builder was better off as a result of the breach, and thus there are no damages owing.
-----------------------------------------
Builder collects $90K.  No evidence that Builder could not do both jobs. If innocent party could not do both jobs, e.g., personal services arrangement, or jobs too big for builder to do both, then homeowner’s argument would prevail.
--------------------------------------------------------------------------------------------------------------------------------------------
NOMINAL DAMAGES:  Book publisher contracted to publish first time author’s book on criticism of modern drama. Payment to author was to be exclusively on a royalty basis. Publisher repudiates before book is completed. Author sues, and was awarded $10K by jury. Publisher appeals, claiming an error in damages.
----------------------------
Trial court directed to reduce Author’s award to 6 cents on certainty grounds.  “Nominal damages” see R § 346(2).
--------------------------------------------------------------------------------------------------------------------------------------------
EXPECTATION DAMAGE FORMULA:  Charlie Sheen hires a porn star to babysit his kids for a month while he is otherwise occupied. He agrees to pay her $5,000, plus $700 worth of “special sugar” he buys and stores in a briefcase. Babysitter unjustifiably repudiates. Charlie places an ad for another babysitter in Vivid Video Weekly for $250. He finds a comparable sitter who is willing to work for $7,000 for the month (the market price for a sitter to watch his kids) w/o the special sugar. He decides he will keep the special sugar and use it himself.
---------------------------
Expectation damages = (Lost Value) + (Incidental Damages) + (Consequential Damage) – (Costs Avoided) – (Loss Avoided)  R § 347
L.V. = The value of the services he lost when the babysitter quit, or $7,000.
I. = Out-of-pocket costs experienced after the breach; here $250.
C.D. = Here: none.
–Maybe, e.g., if he missed filming an episode of Anger Management because he had to stay home with the kids and lost his $2 M salary for that episode.  But see R § 351 (3)
C.A. = Costs the breaching party didn’t incur b/c of the breach – here, the $5,700 salary for the breaching sitter.
L.A. = Value of materials that can be used by the non-breaching party in other transactions, or can be sold by the non-breaching party.  Here $700.
Expectation damages = (7,000) + (250) + (0) – (5,700) – ($700) = $850.
--------------------------------------------------------------------------------------------------------------------------------------------
In 2018, Buyer placed an order for a “futures” case of 2018 Lafite Rothschild wine with Wine Store, at $1,000/bottle ($12,000 total K price), to be delivered in October 2020.  Wine Store now refuses to deliver.  The market price is now $1,500/bottle ($18,000 total contract).  What are Buyer’s options?
Cover 2-712:
 ($18,000) – ($12,000) + (0) + (0) – (0) = $6,000
B spends $18,000 to cover and gets $6,000 back, leaving her with the wine for a net $6,000, what she bargained for.
Mkt. 2-713:

($18,000) – ($12,000) + (0) +(0) – (0) = $6,000.
 B monetized the benefit of her bargain, the $6,000 expectation damages realized from buying goods the market values at $18,000 for $12,000.
--------------------------------------------------------------------------------------------------------------------------------------------
B purchases a computer for $1,000 that is supposed to have advanced capabilities. Turns out that a computer with those capabilities would be worth $2,500. The computer B received had “normal” capabilities and was worth $900. B likes the computer anyway and decides to accept it.  What are her warranty damages?
------------------------------------------
($2,500) – ($900) = $1,600.
Note, recovery can be > purchase price, and, in any event, purchase price does not play a role in the damage calculation under 2-714.  Only value. Formula only.
--------------------------------------------------------------------------------------------------------------------------------------------
Buyer purchased a violin that Seller warranted was a Stradivarius for $3M. Actually it was a Fredivarius, worth $100,000. If it was a Stradivarius, it would have been worth $3.5M based on the cost of a similar violin offered for sale on the market.  If B decides to accept and keep the Fredivarius, what damages for Buyer?
($3.5 M) – ($100K) = $3,400,000
. . . but wait. B “should” only be $500,000 ahead, since that’s the benefit of his bargain.  So how do we get there? Because he is suing in warranty, he has, by definition, accepted the good.  A consequence of acceptance is the B must pay K price of $3M for the good under 2-607(1). So B nets $500K: $400,000 net in cash [($3,400,000 recovery) – ($3M purchase price)], and he has a $100K violin.
--------------------------------------------------------------------------------------------------------------------------------------------
UCC SELLER STOPPED PRODUCTION CASE:  Sally has a K to make a custom couch for B for $1,000, which is the market price. Around half-way through its making, B repudiates. At the time of repudiation: Sally had spent $500 in time and equipment. It would have cost Sally another $200 to finish. Leaving Sally a profit of $300. Sally can use $100 worth of wood in her next job.

-----------------------------------
Under 2-708(2): ($300) +  ($500) – (100)
--------------------------------------------------------------------------------------------------------------------------------------------
INSTALLMENTS K (ALWAYS A STOPPED PRODUCTION SELLER’S REMEDIES CASE)  Buyer was in a requirements K w/ Seller for certain valves, priced at wholesale market price.  The K had no termination provision. K went on for several years, but now B repudiates w/o justification. In S v. B, how are S’s damages calculated?
-------------------------------------
Under 2-309(3), parties have to give “reasonable notification” before termination of a K with no termination date. Under 2-708(1), [(K)-(Mkt.)], S gets nothing, b/c K = mkt.  So have to go to 2-708(2) b/c damages are “inadequate” under 2-708(1). Under 2-708(2), S gets profit from the average number of sales . . . throughout reasonable notification period.  
--------------------------------------------------------------------------------------------------------------------------------------------
Plaintiff owned a patent. He signed a K to manage the process described by his patent to Defendant, in return for a 15 year employment K @ $100K/year. Assume he is unjustly fired on day one and that there is no comparable employment.
-------------------------------------
He is not entitled to $1.5 M, because any recovery must be reduced to present value.  Jury would award the full 1.5 M, but then the court would bring in an economist to calculate present value. (money is worth more in your pockets now than over the course of 15 years.)
--------------------------------------------------------------------------------------------------------------------------------------------
Builder has K to build house for Owner. K = 1M. Land is worth 200K w/o a house on it. Builder starts; after 3 months, Owner breaches. At time of breach, Builder has spent $250K in labor and materials actually used on the home, which is what an average builder in the area would have spent. The FMV of the land w/ the partially constructed home on it is $275K. How much has Owner been unjustly enriched if the Builder seeks restitutionary recovery?
-------------------------------------------
R § 371(a): “Cost Avoided” Method
– Here = $250K
R § 371(b): “Net Benefit” Method
– Here = ($275K) – ($200K) = $75K
--------------------------------------------------------------------------------------------------------------------------------------------
Same, but assume this was Builder’s first job and so he priced his services at a discount rate so he could show his skillful work as a kind of “future” advertising.At the time of the breach, Builder had spent $700,000 in labor and materials, and would have spent another $275K to finish, meaning he would have made $25K on the deal.  Again, increase in land was $25K. Builder is prepared to show at trial that the market value in his area of the labor and materials he provided Owner at the time of the breach was  $1M.
--------------------------------------
Expectation:
–Profit + costs to date = ($25K) + (700K) = $725K
–ED = (LV)+(CD)+(I)-(CA)-(LA) = (1M)+(0)+(0)-(275K)-(0) = 725K
Reliance:
–Out of pocket = $700K
Restitution:
–“Cost Avoided” = 1M.  -- “Reasonable value” of benefit under “cost avoided” theory.  Plaintiff would value under cost avoided and not net benefit ($750k because the aggrieved party gets to use the more generous valuation method.
--------------------------------------------------------------------------------------------------------------------------------------------
Original problem, except Builder breaches after 3 months on the job and $250K in reasonable expenditures.  FMV of the land increased by $75K. Owner decides to sue, but Builder counter-claims in restitution?  What is Builder due?
------------------------------------
R § 371(a):  “Cost Avoided” Method
–Here = $250K
R § 371(b):  “Net Benefit” Method
–Here = $75K
Breaching party can recover in restitution (R § 374(1)), but presumption is that least generous measure be used to calculate the award. (R § 371 cmt. b) Note also, Builder must “do” restitution and thus must account for any progress payments received.
--------------------------------------------------------------------------------------------------------------------------------------------
At a going out of business sale, a B makes a great deal to buy name brand cosmetics – Revlon, Lancôme, etc. at a very cheap price. The price is too good, and S backs out of the deal. B sues for specific performance:
(a) What’ s the argument for each side?
(b) Who do you think won?
------------------------------------------
(a)  For S: You can calculate $ damages exactly.  No need for specific performance.  (R §§ 359(1), 360(a))
(a) For B: I can’t get those prices from anyone else; I can’t cover b/c I don’t have the money to buy in that quantity; and if I get a money damage, S can’t pay it b/c it’s a going out of business sale.  Cf. (R § 360(c))
(b) Verdict for S: Price is not a “unique” characteristic for specific performance and this is not another “proper circumstance.”
--------------------------------------------------------------------------------------------------------------------------------------------
Third Party Beneficiaries
I. General
A. The Parties Involved
1. Promisee
a. The party who bargains for a performance that benefits the third party beneficiary
2. Promisor
a. The party who performed for the third party
3. Third Party Beneficiary
a. The party who does not engage in the bargaining for exchange, yet receives the benefit of the promisor’s performance
Promisee ←----------------------------------------------------------------> Promisor
Third Party Beneficiary
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B. 2 Types of Third Party Beneficiary
1. Intended
a. Creditor beneficiary: the promisee paying a debt owed to the third party beneficiary
b. Donee beneficiary:  The promisee making a donation/gift to the third party beneficiary
i. Both have the promisee actually intending to bargain for the benefit of the third party.
2. Incidental
a. Anyone else
i. This is like an outside party receiving the benefit of a positive externality (a neighbor whose home’s value increases when a party improves her lawn.  The neighbor is the incidental TPB)
ii. The promisee didn’t bargain for the benefit of the third party, the third paty’s benefit is merely incidental
II. 5 Issues in Third Party Beneficiary Situations
A. When is the beneficiary entitled to sue the promisor for breach if the promisor does not perform?
1. The Rule:  Intended beneficiaries can enforce the promisor’s promise, but incidental beneficiaries cannot.
2. There is adequate consideration in intended TPB contracts.  The bargain between promisee and promisor is adequate
3. The third party beneficiary need not be identified at time of contracting
4. The TPB can reject the benefit, rendering the duty of the promisor inoperative
5. Exceptions
a. When Policy reasons suggest that the Promisor should not’ be held liable to a third party even if intended. (Moch)
6. The Synthesized Rule:  All intended TPB are entitled to sue, which can include individuals who were not identified at the time the K between promisor and promisee was entered into, but excludes intended TPBs who disclaim their rights under the promisor/promisee K, and excludes those cases in which public policy dictates that the third party should not be given enforceable rights.
B. When is a beneficiary entitled to sue the promisee?
1. The Rule:  An intended beneficiary retains whatever rights he or she had to bring suit against the promisee before the promisor/promisee agreement was made, but gains no additional rights to sue the promisee as a result of the third party beneficiary contract.
2. An intended beneficiary can sue either the promisee or the promisor or both to be able to recover claims.  But the TPB can’t double recover, i.e., get $300 from each when she was only entitled to $300 total.
3. But this only works in creditor intended TPB situations.  A donee TPB cannot sue the promisee.
4. If the promisee owes money to the TPB, and there is an enforceable claim, then the TPB can sue.  But if the TPB is just a gift donee, there is no enforceable claim there, and they can’t sue.  There must be a claim.
C. What defenses will the promisor be able to assert?
1. The beneficiary “stands in the shoes” of the promisee, and thus, any defense the promisor could assert against the promisee, the promisor can assert against the TPB.
2. So if the promisor has a misrepresentation defense (or any defense) against the promisee, the promisor can raise the same defense against the TPB, because the TPB stands in the shoes of the promisee.
3. However, R § 309(3): “[T]he right of any beneficiary against the promisor is not subject to the  . . . promisee’s claims or defenses against the beneficiary.”  
a. So if the promisee has a claim against the TPB, the promisor still must perform for the TPB, and allow the promisee and the TPB to hash out their claims with each other in court.  Not gonna force the promisor to get involved in their dispute.
D. May the promisee sue the promisor if the promisor does not perform?
1. Yes, the promisor is liable to both the promisee and TPB if they fail to perform, but if it’s the promisee who sues, the damages recovered are either held in trust for the TPB, or turned over to the TPB (it was meant to go to the TPB after all).
E. May the promisor and promisee effectively modify the third party beneficiary K to the detriment of the beneficiary without first securing the beneficiary’s consent? 
1. Generally, yes, unless there was reliance on the part of the TPB, the TPB manifested an assent to the bargain, there is a pending suit over the exchange, or their K included a no modicifcation term.
2. R § 311(2): “[T]he promisor and promisee retain power to discharge or modify the duty by subsequent agreement.” 
a. (unless there is a no modification promise in the promisor/promisee K.  (R § 311(1)) 
III.  HYPOS
Fred worked for Employer.  Fred was not in default with Visa, but carried a high balance.  He planned to use his salary this month to pay down the balance.  Employer does not pay Fred.  Fred does not pay Visa. 
(A)May Visa sue Employer as a TPB? 
(B) May Visa sue Fred for non-payment?
-------------------------------
A) No.  Fred did not bargain w/ Employer for a promise that directly benefited Visa.  Visa is thus an incidental beneficiary w/ no rights to sue Employer. R § 302(2).
(B) Yes. Visa is in privity w/ Fred and can sue him under the terms of his credit card agreement.
--------------------------------------------------------------------------------------------------------------------------------------------
H and W enter into marital separation agreement whereby H is to make child support payments to W. If H does not pay, may children sue H?
---------------------------------
Yes.  Children are intended beneficiaries of the H-W settlement K.
--------------------------------------------------------------------------------------------------------------------------------------------
Assignments
I. General
A. The Parties Involved
4. Assignor
a. The party who is assigning the contract
5. Obligor
a. The party to who must now perform to the assignee instead of the assignor
6. Assignee
a. The party to whom the assignment was made
Assignor ←----------------------------------------------------------------> Obligor
Assignee
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B. The Difference Between Assignments and Third Party Beneficiaries
1. The assignment requires the transfer of an existing contract, whereas TPB situations involve one K that has performance directed to the TPB.
2. Assignments, therefore, actually involve 2 separate transactions.  The first is the initial agreement, and the second is to re-assign that initial agreement.
C. **After a valid assignment, the assignor no longer has the right to performance by the obligor; that right belongs to only the assignee.**
1. R § 317: “. . . by virtue of which the assignor’s right to performance by the obligor is extinguished . . . and the  assignee acquires a right to such performance.”
D. Two types of Assignments:
1. Assignments for Value
2. Gratuitous Assignments
a. This is analogous to creditor vs. gift TPB
E. Assigned Rights vs. Delegated Obligations
1. The assignor assigns the rights to the assignee, and the obligations of the obligor are delegated from the assignor to the assignee
F. Offers cannot be assigned. But option contracts can be
1. Power of acceptance can’t be assigned, but a right of acceptance can be
a. And that makes sense because option contracts are separate, already formed existing agreements.
G. Partial assignments of existing contractual rights are effective
H. The obligor need not manifest an assent for the assignment to be effective
1. The obligor need only be given notice that her duties have been delegated to the assignee, but until that notice is given, she can perform her duties to the assignor (because she doesn’t know her duties have been delegated), who then must give the performance over to the assignee.
2. If the obligor performs to the assignor before she gets notice, obligor’s duties are discharged. R § 338(1).
a. After such notice, if the obligor performs to the assignor, the obligor still owes duty to the Assignee. Id.  
I. When thinking about assignments, think about trades in basketball.  The player's contract is assigned to the new team.  The assignor (the Lakers) assigns Zubac’s (the obligor, he had to perform by playing for the Lakers) contract to the assignee (the Clippers), so now, Zubac’s performance (playing basketball) has been delegated to the assignee (the Clippers).
II. 5 Issues Involving Assignments
A. Requirements for an Effective Assignment
1. There must be a manifestation of the assignor’s intent to transfer a contractual right (R § 317)
2. The right assigned must exist at the time of transfer, and not be a right that will only exist in the future (R § 330)
3. Transfer must be with no further action or manifestation by the assignor (R § 324)
4. There must be a manifestation of acceptance by the assignee (R § 327)
a. This is never an issue in an assignment for value, because the assignee is paying for the right to receive the performance of the obligor, so that payment itself is the manifestation of assent.
5. A manifestation of acceptance is not required by the obligor.  However, until notice, performance can be effectively rendered to assignor (R § 338)
6. And none of the 3 limitations on right to assign can be present (R § 317(2))
a. When the assignment materially changes or materially increases the obligor’s burden, risk, chances of return performance, or value of the K.
i. Typically only applies in assignments of services
b. When the assignment is forbidden by statute or otherwise be forbidden on grounds public policy
i. For example, in many states, you can’t assign your wages on policy grounds.
c. When the assignment is validly precluded by a K (an “anti-assignment” clause)
i. Courts don’t like these clauses, so they intercept them narrowly
1. Interpret them as benefitting the obligor, so the obligor can waive the protections.  R § 322(2)(c)
2. Interpret them as anti-delegation provisions only, unless the circumstances indicate otherwise  R § 322(1)
3. Interpret them as promises, not conditions, so that if the K is assigned, the assignment is valid, but the assignor is liable to the obligor for breach of K. R § 322(2)(b)
4. Interpret a “reasonableness” limitation on obligor’s refusal to waive, especially in commercial contracts
ii. For e.g., in commercial assignments, like a sub-lease anti-assignment clause, it must satisfy a reasonableness test (bad credit, etc.) to be enforced
B. What defenses can be asserted by the obligor in a suit by the assignee?
1. The assignee stands in the shoes of the assignor and is subject to any defenses that could be asserted by the obligor if the assignor sued him or her directly.
a. Analogous to TPB
2. In other words, the assignee acquires no more rights against the obligor than the assignor had.
C. When can the assignee sue the assignor?
1. When the assignor did something to defeat or impair the value of the assignment, or had knowledge of any fact which would do so:
2. Buyer purchases a big screen TV on credit from Best Buy. Buyer is to make 10 payments of $100 month. Buyer repudiates, and says he is not going to make any payments. Best Buy thereafter sells (assigns) the K with Buyer to First Bank for an immediate payment of $800. Buyer doesn’t change his mind and doesn’t pay First Bank.  May Bank sue Best Buy, or is it limited to suing Buyer, the obligor?
----------------------------------------------------------
First Bank (assignee) can sue Best Buy (assignor). R § 333(1)(a): Assignor “warrants to the assignee that he will do nothing to defeat or impair the value of the assignment and has no knowledge of any fact which would do so.”
3. However, if the obligor becomes insolvent, or breaches after the assignment, and the assignor had no knowledge of such circumstances, then the assignor can’t be sued.
4. Thus: In assignments for value, the assignor Warrants that:
a. he will not impair or defeat the value of the warranty and has no knowledge of any fact which would do so; and
b.  the right assigned actually exists and is not subject to defenses good against the assignor. R § 333(1).
c. Does not warrant that:
i. the obligor is solvent or that the obligor will perform.  R § 333(2).
1. There is no warranty in gratuitous assignments and so no claim exists as a result of the assignment.
D. What are the rights of the assignor and obligor to modify/terminate the assignment after assignment?
1. Assignments for value cannot be modified or terminated by the assignor and obligor after the assignment.
2. Gratuitous assignments can generally be modified, subject to 4 exceptions:
a. When there is a signed writing
b. It was accompanied by a “token” (lottery ticket, for e.g.)
c. Performance of the assignment has been completed
d. The assignee reasonably and foreseeably relied on the assignment, to the extent necessary to avoid injustice
E. Interpretation of “assignment” language.
1. Assignment of rights under a K interpreted as both an assignment and a delegation.  You assign rights and delegate duties.
III. Delegations
A. General
1. The Parties Involved
a. Delegating Party
i. The party who does the delegating
b. Obligee
i. The party whose performance now goes to the delegate
c. Delegate
i. The party to whom the obligee’s performance is delegated
Delegating Party ←----------------------------------------------------------------> Obligee
Delegate
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2. This involves the delegation of duties (assigned rights and delegating duties)
3. Originally in the K, only the Delegating Party could perform for Obligee.  After delegation, Obligee must also accept performance by Delegate.
4. Consequences of an Effective Delegation
a. After delegation, Delegate acquires right, but not the duty, of performance to Obligee.
i. The duty to perform stays with the delegating party, and, absent any other relationship, suit for non-performance is obligee vs. delegating party.
ii. Thus, upon an effective delegation, the obligee must allow performance by the delegate, but cannot sue the delegate for failure to perform.  R § 318(3)
· However, performance by the delegate of the duties discharges the obligation of the delegating party.  
i. Example:  Brain has delegated the class with the right to make his American Express card payments.  Thus, AmEx must accept payments from us if we make them because we have the right to make them, however, we don’t have the duty to make them, so if payments on the card are late, they can only look to Brain.  But, if we make all the payments, the delegating party’s (Brain’s) duties are discharged.
B. What Makes a Delegation Effective
1. As with assignments, there must be a manifestation of intent by the delegating party to transfer a valid duty under an existing K.
2. And there is no prohibition against delegation of the duty.  Some prohibitions include:
a. When it’s contrary to public policy
i.  Like when municipalities outsource municipal functions, such as running a jail.
b. When the delegation is contrary to the terms of the promise (there’s an anti-delegation clause. R § 318(1)
i. Unlike anti-assignment clauses, so long as delegating party and obligee have entered into an anti-delegation agreement knowingly, courts tend to enforce them.
ii. However, a duty to pay will likely be deemed delegable despite any anti-delegation clauses
c. When the obligee has a substantial interest in having the delegating party perform
i. Like when there is a specific individual named in the agreement, or there is an individual with special “skills, judgment, or reputation.”
3. But, if there is a defense against delegation, that defense is waived when the obligee accepts the performance of the delegate without objecting
a. Seale v. Bates:  The obligee was unhappy with the origins dance studio delegating the duties to the new dance studio, and they probably had a defense against such delegation because it was an agreement with specialized services (dance lesson taught by a dance instructor), but since they continued receiving the dance lessons for a while, they ratified the delegation.  Also, they didn’t put an anti-delegation clause in, and there were no express conditions in the K making the agreement conditioned upon any specific locations or instructors.
4. Upon an effective delegation, an obligee’s objections are irrelevant
IV. HYPOS
Ides owes $2,000 to Guido as he went all in on the Heat over the Lakers.  Guido is at Ides’s office seeking immediate payment. Ides comes up to the 4th floor and sells his bicycle to Brain for $2,000, and, at the time of contracting, tells Brain he is assigning to Guido his right to payment. Valid assignment?
------------------------------------------
No. Guido is an intended TPB, not an assignee, w/ Brain as promisor and Ides as promisee. Assignments require the transfer of existing contractual rights, and Guido got his rights at the formation of the Ides/Brain K.  A valid assignment requires 2 transactions – the original K and the assignment.  TPB is formed with just 1 K. If the Ides/Brain contract was already in existence, Ides could assign his right to payment; Brain would be obligor.
--------------------------------------------------------------------------------------------------------------------------------------------
Bill, who is 24 and in good health, takes out a life insurance K for $300,000 for $400/year. Bill assigns his right to receive $300,000 coverage under the policy for $400/year to Ides, who is (God only knows how many) years old. Valid assignment?
---------------------------------------
No. The insurance company is the obligor and transferring the coverage to Ides at the same price would “materially change” and “materially increase” the obligor’s risk and burden. R § 317(2)(a)
--------------------------------------------------------------------------------------------------------------------------------------------
Ides decides to sell his bike to Professor Murray.  To induce her to buy, he misrepresents the capabilities of the bike, making the agreement voidable by her. With notice, etc., Ides assigns the right to payment under the K to Brain, and Murray refuses to pay b/c of the fraud.
(A) Can Brain (the assignee) successfully sue Murray (the obligor)?
(B) Can Brain (the assignee) sue Ides (the assignor)? 
------------------------------
(A) No.  Brain “stands in the shoes” of Ides, and if Ides can’t successfully sue Murray b/c of the fraud, Brain acquires no more rights than Ides had.
(B) It depends on whether the assignment to Brain was an assignment for value, or a gratuitous assignment.
The warranties under R § 333 only apply to, “assignments . . . for value.”  If it was an assignment for value, under R § 333(1)(b) the assignor warrants, “that the right, as assigned, actually exists and is subject to no limitations or defenses good against the assignor.”
--------------------------------------------------------------------------------------------------------------------------------------------
Best Buy sells a big screen TV on credit to Buyer $1,200, with 12 payments @ $100/month.Best Buy assigns the right to collect monthly payments from Buyer to Bank for immediate payment of $850.Buyer (obligor) is notified and begins making payments to Bank.The next month, Best Buy contacts Buyer and directs Buyer to recommence paying Best Buy, and Buyer agrees.What effect if Buyer makes the next payment to Best Buy?
-----------------------------------
Assignments for value cannot be modified or terminated by the assignor and obligor after the assignment; they are a separate K. R § 333(1) The assignee would have a breach of warranty claim vs. the assignor and a failure to perform (breach) claim against Buyer, the obligor, if he pays Best Buy.
--------------------------------------------------------------------------------------------------------------------------------------------
The NBA season begins. LeBron decides to delegate his duty to play for the Lakers to Daneel. Would such a delegation be valid?
----------------------------------------
No. R § 318(2): “Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised.” The Lakers, as obligee, would have a “substantial interest” in seeing LeBron perform.
-------------------------------------------------------------------------------------------------------------------------------------------- 
B, with a FICO score of 825, owes S $300. B delegates his duty of repayment to Elmo, a bum. Would the delegation be valid?
Yes.
S has no “substantial interest” in having B pay money.  Remember, it doesn’t mean B is off the hook – just that Elmo acquires a right to pay the debt as well. R § 318, Cmt. a, Ill. 1.
--------------------------------------
Suppose S objects to Elmo repaying the $? 
Obligee’s objections are irrelevant.  Upon an effective delegation, the delegate has a right to perform.
---------------------------------------
What result if Elmo tenders the $300 to S, and S refuses to accept it?
B’s duties would be discharged.
--------------------------------------------------------------------------------------------------------------------------------------------
Substituted Performance vs. Substituted Contract vs. Novation vs. Accord
· Substituted Performance:  When one performance is substituted for another
· This is like a unilateral offer in that whoever has the performance can now perform the substituted performance, but if she doesn’t, she is still on the hook for the original performance.  The consummation of the substitute is dependent upon the substitutes complete performance
· Substituted Contract:  When an entire K is substituted for another
· This is more like a bilateral offer.  Here, the parties have agreed to throw out the old agreement in replacement of the new one.  Thus, if performance is not rendered, the perton to whom a duty is owed can only sue for damages in relation to the new agreement, and not the old one.
· Novation:  R § 280: “A novation is a substituted contract that includes as a party one who was neither the obligor nor the obligee of the original duty.”
· This is a type of substituted contract that involves a third party
· Accord:  R § 281(1): “An accord is a contract under which an obligee promises to accept a stated performance in satisfaction of the obligor’s existing duty.  Performance of the accord discharges the original duty.” 
· R § 281(2):  “Until performance of the accord, the original duty is suspended” but if the obligor breaches the performances, then the obligee can sue under either the original performance or the substitute
· Here, the obligee gets the best of both worlds.  A substituted performance is available to the obligor, but the obligee can sue under either performance is the substituted performance is not rendered
Substituted Performance Hypo
Debtor owes Creditor $500. Debtor says, “I’ll give you this sweater if you [Creditor] will discharge the debt.” Creditor agrees. 
(A) What kind of agreement have they entered into?
(B) What if Debtor never delivers the sweater?
--------------------------------------
(A) By agreeing to accept the delivery of the sweater in satisfaction of the $500 obligation, Creditor has entered into a “substituted performance” agreement.
R § 278(1): “If an obligee accepts in satisfaction of the obligor’s duty a performance offered by the obligor that differs from what is due, the duty is discharged.”
(B) If performance is never made, i.e. sweater never delivered, C can only sue for the $500 obligation, as the promise was that only if the sweater is delivered, will the $500 debt be discharged.
--------------------------------------------------------------------------------------------------------------------------------------------
Substituted Contract Hypo
Debtor owes Creditor $500. Debtor makes an offer: “I promise to give you that sweater you’ve always liked if you [Creditor] will promise to discharge the $500 debt.” Creditor accepts the offer.
---------------------------------------
An agreement to substitute another contract to discharge an existing duty is a “substituted contract.”   R § 279(1): “A substituted K is a K that is itself accepted by the obligee in satisfaction of the obligor’s existing duty.” If Debtor does not deliver the sweater, Creditor can sue him for breach of the sweater promise, but not for the original $500 obligation, b/c Creditor has agreed to a substituted contract.
--------------------------------------------------------------------------------------------------------------------------------------------
Novation Hypo
Debtor owes Creditor $500. Debtor’s sister offers to babysit Creditor’s kids for the summer if Creditor will forgive Debtor’s loan. Creditor agrees.
---------------------------------
Upon agreement, Creditor has entered into a “novation.” R § 280: “A novation is a substituted contract that includes as a party one who was neither the obligor nor the obligee of the original duty.” If sister breaches, Creditor’s only claim is against the sister.
--------------------------------------------------------------------------------------------------------------------------------------------
Accord Hypo
Debtor owes Creditor $500.Debtor offers to knit Creditor a sweater if Debtor will forgive the debt. Creditor says, “Well, I’m willing to settle the $500 debt for one of your sweaters, but I know how you sometimes don’t follow up on things, so until I actually have sweater, you’re not off the hook.”
Debtor agrees.
------------------------------------------------
They have entered into an accord.
R § 281(1): “An accord is a contract under which an obligee promises to accept a stated performance in satisfaction of the obligor’s existing duty.”
If the sweater is actually delivered, the “accord” is “satisfied” and the $500 debt is discharged.
R § 281(1): “Performance of the accord discharges the original duty,” and while performance under the accord is taking place, the duty to repay the $500 is suspended. R § 281(2).
However, breach by Debtor of the sweater promise revives the $500 obligation and Creditor can sue for breach of either promise. (Id.)
--------------------------------------------------------------------------------------------------------------------------------------------
On Recision (Read)
A and B enter into a binding K whereby A is to work for B for two  weeks for a payment of $500. Before performance begins, A and B mutually agree to rescind their obligations under the employment K. Is the rescission valid?
Yes.  R § 283(1): “An agreement of rescission is an agreement under which each party agrees to discharge all of the other’s party’s remaining duties of performance under an existing K.”
There is consideration b/c it is a mutual destruction of a legal relationship.
---------------------------------------------------
Suppose work has started and after a week, before B pays A anything, they decide it’s not working out and rescind the agreement.
R § 283(1): “It is a question of interpretation whether the parties also agree to make restitution with respect to performance that has been rendered.”
-----------------------------------------------------------
What if A worked the entire 2 weeks and then they attempt to rescind?
No consideration for the  rescission promise.
--------------------------------------------------------------------------------------------------------------------------------------------
Defenses To Performance
I. Impossibility (seller’s defense usually)
· There is impossibility when:
A. The occurrence of an event which makes performance of a duty objectively impossible.
1. Death or incapacity of a person necessary for performance of a duty (R § 262)
2. Existence of a specific thing necessary for performance either fails to come into existence or is destroyed (R § 263; UCC § 2-613)
3. NOT It is impossible for me.  (Subjective impossibility)
B. The non-occurrence of the event causing the impossibility was a mutually shared basic assumption on which the K was made;
C. The event causing the impossibility occurred without fault of the party asserting the defense;
D. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impossibility of performance.
· But when the goods or services that were destroyed can be replaced, then impossibility defense can’t be asserted unless there is a term specifying those exact goods or services.
· Under the UCC, if a portion of the goods are destroyed, then what is remaining can be sent, but the buyer need not accept.  If there are two buyers, the seller must allocate the remaining portion of non-destroyed goods proportional to the agreement, but again, the buyers need not accept.
II. Impracticability (seller’s defense usually)
A. Occurs when
1. The occurrence of an event which makes performance of a duty objectively impracticable.  “Impracticable” means:
a. Deterioration of a specific thing necessary for performance that makes performance impracticable (R § 263)
b. Governmental regulation (R § 264)
2. The non-occurrence of the event causing the impracticability was a mutually shared basic assumption on which the K was made;
3. The event causing the impracticability occurred without fault of the party asserting the defense;
4. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impracticability of performance.
· Virtually the same as impossibility
· For impracticability to be asserted, there must be an extreme deterioration, they are difficult to assert, bc the situation must go beyond the normal risk assumed by parties in a K (600% price increase)
· There are less than 10 successful impracticability cases in United States ever.  Very difficult to assert.
III. Frustration of Purpose (buyer’s defense usually)
A. There is frustration of purpose where there is
1. The occurrence of an event which substantially frustrates a party’s principal purpose in entering the K.  This happens where:
a. Without the occurrence of the event, “the transaction would make little sense.”  R § 265, Cmt. a. (it wouldn’t make sense to spend $10k on a hotel room in Atlanta if there were no super bowl there.  So if the superbowl isn’t there anymore, the transaction wouldn;t make sense on its own.)
2. The non-occurrence of the event causing the frustration was a mutually shared basic assumption on which the K was made;
3. The event causing the frustration occurred without fault of the party asserting the defense;
4. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impossibility of performance.
· Very similar to impossibility and impracticability.
* Since courts are unlikely to grant any of these defenses, and either way, its smart to protect oneself in a K, modern trend is to include force majure clauses that look something like this:
“Neither party shall be liable for its failure to perform hereunder if said performance is made impossible, impracticable, or is frustrated due to any occurrence beyond its reasonable control, including acts of God, fires, floods, wars, pandemics, sabotage, accidents, labor disputes and strikes, shortages, governmental ordinances, rules and regulations.”
IV. HYPOS
Farmer enters into K to sell 40,000 bu. of soybeans, which both parties expected but did not expressly contractually provide, would come from her farm. A crop dusting accident wiped them out, which was not the fault of either party.  Does  farmer have an impossibility defense?
-----------------------------------
No. “Where the contract requires for its performance goods identified when the contract is made . . .” R § 263, Cmt. a, Ill. 1.  Thought is soybeans are fungible so Farmer can go into market, buy soybeans and still perform.
--------------------------------------------------------------------------------------------------------------------------------------------
Both Wineries A and B, on the one hand, and Farmer on the other, agreed that the grapes under the contract had to come from Farmer’s land. Farmer was to send 60 Tons of grapes to Winery A and 30 Tons to Winery B.  Farmer reasonably expected to have in excess of 90 Tons of grapes. Through no fault of any of the parties to the contract, half of the grapes were destroyed and Farmer had only 45 Tons of grapes.  What are Farmer’s options/duties?  What are the Wineries’ duties/options?
Customers 1 and 2 are subject to allocation.  So it must offer Winery A 30 tons of grapes and Winery B 15 tons. 2-615(b) (see also R § 270)
-----------------------------------------------
Winery B says it does not want 15 tons.  It needed 30 and would rather have none than its allocation. Customer is not required to accept the allocation and may terminate the K.  2-616(1)(a).
--------------------------------------------------------------------------------------------------------------------------------------------
Westinghouse undertook to build “turn-key” plants for various utilities around the world. The plants took about 6-7 years to construct. The main component and expense of the plants is the uranium rods. Between the time it signed the construction contracts and the time of delivery, the cost of uranium increased more than 600% world-wide.  It was at a price that Westinghouse was bound to lose money for every plant if it supplied the rods. The price went up to these high levels almost overnight. Westinghouse was eventually able to prove an illegal world-wide conspiracy among uranium producers to price fix.
-----------------------------------------------
No impracticability, b/c while GE perhaps could not have foreseen an illegal conspiracy, it could have foreseen that the price of uranium would go up for any number of reasons, and if it was a “basic assumption” on which the K was based, it should have put in a ceiling price for uranium.  Since it did not, it “implicitly” assumed the risk  of the occurrence of the impracticability event.   
--------------------------------------------------------------------------------------------------------------------------------------------
nT signed a lease for some commercial space in 1940.  He planned to use the space for a new car dealership, a fact known to the LL, but nowhere specified the use in the lease. 
nJust after the tenant got possession, the United States formally entered World War II, and restrictions of the commercial use of steel, rubber, etc. were soon put into place.  No new cars for the private sector were built. 
nT seeks to discharge the payment obligations under the lease on the ground of frustration.  Who wins?
n-------------------------------------------------------------------------------
nVerdict for LL.
nEven if WWII was not itself foreseeable (and it may have been according to the court due to world events), the T’s being unable to use the premises as a car dealership for some reason was foreseeable, and he should have protected himself.
nT can use the premises for some other business purpose, so his obligation to pay rent was not “frustrated.”
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