I. INTRO TO CONTRACTS

a. General principles:
i. A “contract” is a promise that the state will use its coercive powers to enforce.
1. Not all promises are contracts. Promises are contracts when they are “special” enough that the law thinks there should be a legal or equitable remedy for their breach.
2. The Restatement’s definition (§1): A contract is “[a] promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

b. General roadmap for analyzing contract issues:
i. Is there an enforceable contractual obligation? (i.e., has a contract been formed?)
1. Mutual assent?
a. Offer/acceptance
b. Definite/certain terms
2. Consideration?
a. Might the contract be enforceable in the absence of consideration? (promissory estoppel)
3. Alternatives to traditional contract formation?
ii. Has there been a breach?
1. What were the terms of the contract, i.e., what were the parties supposed to do?
2. Did the parties do what they were supposed to do? If not, then breach.
iii. Is non-performance permissible?
1. Does the non-performing party have an excuse or defense?
iv. What are the appropriate remedies?
1. How do we make the injured party whole?

II. EXISTENCE OF AN ENFORCEABLE CONTRACT

a. Traditional Contract Formation: Mutual Assent and Consideration
i. General definition/approach:
1. Rest. 17: “[With limited exception], the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.”
a. A bargain “is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances.” – Rest. 3.

ii. Mutual Assent
1. Intention to be Bound
a. Parties must evidence their intention to be bound by the terms of the agreement. This may be done in writing, orally, or through the parties’ conduct.
b. Objective, rather than subjective, evidence is used to evaluate the presence or absence of mutual assent:
i. If A & B supposedly have a contract, we don’t ask what A thinks to determine his intent, instead we ask whether a reasonable person in the position of the parties would believe A intended to be bound, based on his actions.
c. Ray v. William G. Eurice & Bros., Inc. – stands for objective test principle for manifestation of mutual assent. Def’s claim that they believed the contract contained different terms did not invalidate the contract’s formation, due to the objective manifestation of mutual assent (signing off on the document, essentially).


2. Offer and Acceptance
a. General definitions:
i. Offer and acceptance is the most common process by which the mutual assent requirement for contract formation is met (Rest. 22: “the manifestation of mutual assent to an exchange ordinarily takes the form of an offer…followed by an acceptance…”)
ii. Rest. 24: “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”
1. Once an offeree accepts an offer, the offeror is bound automatically: therefore, the wording of the offer must be final in the sense that the offeree understands his acceptance will conclude the offer.
2. In determining whether an offer exists ask yourself: “In my opinion, would a reasonable person receiving this communication understand that a definite bargain is proposed to him and that his assent will ‘seal’ the deal?”
3. Elements of an offer:
a. A communication by the offeror;

b. creating a reasonable expectation in the offeree;

c. that offeror is willing to enter into a contract;

d. on specified terms;

e. such that offeree need only accept in order to form a contract.

iii. Rest. 50: “Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.”
1. The acceptance therefore must mirror the offer. The offeree must accept the exact terms of the offeror, who is “the Master of the Offer.”
2. Acceptance must be timely and made in the way the offeror asks for or requires.
a. Relatedly, the power of acceptance only arises in the offeree if the offer is communicated in the manner the offeror intended to create that power.
3. Offeree has the “power of acceptance” in the sense that if they accept in the appropriate way, the offeror is contractually bound. 
4. The offeree must also know of the offer’s existence in order to accept it, but in an offer for a contract to be accepted by performance, an offeree may accept if they learn of the offer while they are in the process of performing.
b. Bilateral Contracts
i. A bilateral contract is formed when the offeror looks for a promise by the offeree. Acceptance is made by the return-promise.
ii. Offer v. solicitation of an offer (see Lonergan):
1. Must distinguish between preliminary negotiations/mere discussions and true offer/acceptance.
2. Rest 26 covers preliminary negotiations: “A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.”
3. Advertisements are not generally offers: the exception is when an advertisement provides specific instructions that a viewer of the ad may follow to purchase the offered goods or services, including “first come, first served” language.
a. Another exception is for general reward offers, in which a reward or prize is offered for doing a specific act or acts.
4. Quotes: the word “Quote” generally connotes the invitation of an offer, rather than an offer itself. However the word “quote” may be used in an otherwise satisfactory offer.
5. Invitations for bids: The words “make me an offer” or a more formalized bid-request process is generally interpreted as preliminary negotiations/an invitation for the other party to make an offer, rather than an offer in and of itself.
iii. Terminating the offeree’s power of acceptance:
1. Rest. 36 describes situations that lead to the termination of an offeree’s power of acceptance:
a. Non-occurrence of any condition of acceptance under the terms of the offer (any condition imposed by the offer has to be satisfied for the offeror to be bound by the acceptance.)
b. Death or incapacity of the offeror/offeree.
c. Rejection by offeree
d. Lapse of time (either the time specified in the offer; or if none, a reasonable time).
2. Rest. 39: A “counteroffer” by the offeree also terminates their power of acceptance.
a. A qualified/conditional “acceptance” is a counteroffer.
i. Note however that an acceptance with a modification request is usually an acceptance; the request is seen as a separate term that the offeror could accept/decline.
ii. A mere inquiry into the possibility of better terms is usually not a counteroffer and the offeree does not lose his power of acceptance by making one
3. Revocation by the offeror is another way to terminate a contract, subject to some exceptions (option-contracts being an obvious one). 
a. Rest. 42: Offeree’s power of acceptance is terminated when offeree received from offeror a manifestation of an intention not to enter into the proposed contract.
b. Rest. 43: Offeree’s POA may also be terminated when the offeror takes “definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information that effect,” i.e., notice. 
c. When is a communication of revocation effective? The mailbox rule governs here (with an exception for option contracts):
i. Revocations and rejections are generally effective on receipt. 

ii. Acceptances, on the other hand, are effective on dispatch.

· Ex. A makes B an offer, inviting acceptance by telegram, and B duly telegraphs an acceptance. A purports to revoke the offer in person or by telephone or telegraph, but the attempted revocation is received by B after the telegram of acceptance is dispatched. There is no effective revocation.
iii. What about an accepting offeree who changes their mind?
· If a rejection is followed by an initial acceptance, whichever arrives first is effective.
· If an acceptance follows an initial rejection, the acceptance is effective unless both (1) the rejection arrives first; and (2) the offeror relies on the rejection.
c. Unilateral Contracts
i. In a unilateral contract, the offeree doesn’t accept by making a promise, they accept via a performance. The acceptance occurs when they actually perform.
ii. Classic example/traditional rule: “I’ll give you $100 if you walk across the Brooklyn Bridge.”
1. The offeree accepts by walking across the Brooklyn Bridge.
2. Under traditional common law, an offeror of a unilateral contract may withdraw the offer any time before the offeree has completed performance. Thus, the offeror in this example could’ve said “no dice” to the offeree after they had nearly finished walking, with no repercussions. This is because the rule was that an offer for a unilateral contract is not accepted until performance is completed, with complete latitude to the offeror to revoke before such acceptance.
a. The main way an offeree could be protected under the older rule would be to counteroffer with an offer for a bilateral contract (I’d do X if and only if you promise to pay me).
iii. What if the offer is ambiguous as to whether it is for a unilateral contract?
1. Rest. 32: In case of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests, or by rendering the performance, as the offeree chooses.
2. Rest 62(1): Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance...is an acceptance by performance.
iv. New Rule: Rest. 45—Option contract created by part performance or tender
1. “Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree…begins the invited performance…”
a. This abrogates the classical rule by making offers irrevocable when performance has begun.
b. The offeree’s commencement of the requested performance creates an “option” in favor of the offeree.
c. Does not require “substantial” performance. 
2. Cook modification to 45. Case holds that a contract falling under 45 is insulated from alteration in addition to withdrawal. Court proceeds under a theory of “substantial performance” although Rest. 45 does not include such a requirement. 
3. Indefiniteness & Postponed Bargaining

a. Agreements need essential terms to be legally binding.
i. Essential terms typically include: quantity, price, the identity of the goods/property sold. Overall, though, they vary from court to court. But either way, they need to be written or agreed to in a way that is certain and definite. 
1. Some terms, however, may be omitted and then read into a contract (implied), such as the date and time of delivery.
b. Rest. 33—Certainty (definiteness of terms): 
i. (1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.
ii. (2) [They are reasonably certain] if they provide a basis for determining the existence of a breach or for giving an appropriate remedy.
iii. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or an acceptance.
c. Two types of possibly ambiguous situations: an “agreement to agree” as to terms (Walker) or a “formal contract contemplated” (Quake)
i. Walker refused to find a binding contract where the agreement included an option for the lessee to renew the contract at a new rental value that would be “fixed in such amount as shall actually be agreed upon by the lessors…with the monthly rental fixed on the comparative basis of rental values as of the date of renewal with rental values at this time reflected by the comparative business conditions of the two period.” Price term ambiguous due to lack of clarity in the formula.
ii. Rest. 27 / Quake: Existence of a contract where written memorial is contemplated:
1. Rest.: Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations. 
2. Letters of intent can fall into different categories depending on the circumstances:
a. No contract (contemplates a written agreement being executed; the letter is just a preliminary negotiation)
b. Contract (binding, even though a formal contract is contemplated)
c. Or an agreement to negotiate in good faith in effort to reach a contract, w/ reserved rights to terminate negotiation if an agreement is not reached (the Letter of Intent is only binding as to bargain in good faith toward a more complete agreement) (some jx).
iii. Consideration

1. Definition
a. Consideration is an essential ingredient to contract formation, along with mutual assent (and definite terms). A promise to make a gift is generally considered unenforceable for want of consideration, although there are exceptions under the doctrine of promissory estoppel.
b. The traditional rule was that consideration consists of a benefit to the promisor or a detriment to the promisee. 
c. The more modern approach is that consideration must be actually bargained for as the exchange for the promise.
i. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

1. A performance in this sense may consist of:

a. An act other than a promise, or

b. A forbearance, or

c. The creation, modification, or destruction of a legal relation.
2. Application
a. Nominal consideration is insufficient because it’s not reasonable to think that such consideration would induce the promise.
b. An incidental condition for a gift is not consideration, e.g., “if you come to my house, I’ll give you 12 eggs for free.” The condition has not induced the promisor’s promise.
c. The idea of “past consideration” (i.e., performance rendered prior to the making of the agreement) is a self-contradictory term, because actions taken before a promise has been executed cannot be said to have induced that promise. 
i. However, remember to consider promissory restitution/moral obligation here.
d. Illusory promises do not amount to consideration: a promise is illusory if it makes performance entirely optional by the promisor. 
i. e.g., “I will give you my dog tomorrow and you can pay me 400, if you feel like it.”
e. A conditional promise may furnish sufficient consideration so long as the condition is not in the sole control of the person making the conditional promise. Courts may apply a duty of good faith on the conditional promisor in making good on her promise with regard to the stated condition.
i. This applies to requirement/satisfaction contracts. A baseball league’s promise to a baseball manufacturer, “We will buy, at $1 per ball, all of the baseballs we require” is a binding, conditional promise, because “baseballs we require” is ascertainable. “We will buy, at $1 per ball, as many baseballs as we choose to buy” is illusory, because the condition is inherently up to the whim of the buyer.
b. Contract Formation in the Sale of Goods and e-commerce
i. Contract Formation Under Article 2 of the UCC
1. Mutual Assent Under the UCC
a. Article 2 applies to the sale of goods. A sale of goods is a present transfer of title to moveable property for a price. The price may be a money payment, an exchange of other property, or a performance of services.
i. Goods are all things which are moveable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities, and things in action (property theoretically owed to someone by virtue of a legal right to sue, usually money).
ii. The identity of the parties matters. Some provisions of Art 2 only apply if both parties are merchants.
1.  A “merchant” is a person who deals in goods of the kind involved in the transaction or otherwise by his occupation holds himself out as having knowledge or skills peculiar to the practices or goods involved, or to whom such knowledge or skills may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skills. 
iii. In determining whether a contract is for the sale of goods where the subject matter of the transaction may have a mix of goods and non-goods, courts will typically apply a “predominance test” which asks whether the tangible assets clearly predominate over the intangible ones in the transaction. In Jannusch, this was done by comparing the money value of the goods vs. the intangibles. 
iv. If Art. 2 applies, the rules of contract formation are substantially similar to those under common law, with perhaps a greater focus on the conduct of the parties.
2. Battle of the Forms (UCC 2-207)
a. UCC 2-207 contradicts the classical common law “mirror image” and “last shot” rules.
i. Under the “mirror image” rule, the acceptance must mirror the offer’s terms. An acceptance which contains terms that differ from the offer is construed as a rejection of the offer and a counteroffer including the differing terms.
ii. Under the “last shot” rule, if a party acts as if they assented to the last writing, e.g., by performing, then the terms in that last writing become part of the contract, even if they differed from the terms of the original offer. 
b. 2-207 usually applies when standard forms are exchanged between parties in an attempt to form a contract. The threshold issue of course, is whether Article 2 applies (is this a transaction for the sale of goods?). The provisions of 2-207 serve to determine whether such a contract is binding and which terms it includes, if so. 
c. UCC 2-207(1) - In such a situation, a “definite and seasonable [i.e., timely, assenting to dickered terms] expression of acceptance or a written confirmation which is sent within a reasonable time” is an acceptance notwithstanding its inclusion of additional or different terms from the offer, unless acceptance is expressly made conditional on assent to the additional or different terms (a litigable issue). 
i. If only one or neither of the parties are merchants, the additional/different terms do not become part of the contract: instead, they’re treated as proposals for additions which may be accepted or rejected by the original offeror.
ii. If both parties are merchants then the additional/different terms become part of the contract unless any of the following 3 conditions apply:

1. The offer expressly limits acceptance to the terms of the offer;
2. The additional/different terms materially alter contract;
3. Notification of objection to the additional/different terms has already been given or is given within a reasonable time after notice of them is received.
d. Material alteration:

i. A term “materially alters” the contract if it would result in “surprise or hardship if incorporated without express awareness by the other party.”
1. If a reasonable merchant, given the circumstances of the industry, would not have consented to the additional terms, the terms inclusion may result in surprise.
a. This requires an analysis of reasonable expectations in light of common practice and usage. If a term is widely used in the industry, its inclusion should be no surprise.
2. “Hardship” requires an analysis of whether the term would impose substantial economic hardship on the assenting party.
3. Cmmt 4. A waiver of the warranty of merchantability usually creates a material alteration. 
e. UCC 2-207(3): If the communications between the parties do not establish a contract, but they perform anyway as if a contract existed, the terms are based upon where the existing written communications do agree, and any contradictory terms are replaced by the “filler” terms provided by the UCC. 
ii. Electronic and “Layered” Contracting

1. Mutual assent may be questionable in situations where a consumer accepts a product before familiarizing themselves with the terms and conditions that apply to the transaction. Relevant in retail shopping and internet contexts.
2. “Shrinkwrap” terms refer to T&C that are included in the box of an ordered product.
a. Majority approach: Pro-CD. The vendor’s shipping of the product is the offer, and the customer accepts it by retaining the product, when the vendor expressly provides the customer a right to accept the terms or return the product for a  refund within a reasonable time. The shrinkwrap terms are the terms of the offer, of which the vendor is the master. A rejection of the offer can be effected by the consumer by returning the product within the specified timeframe.
b. Minority approach: Step-Saver Data: All parties are bound when the customer purchases the product. The customer makes an offer to purchase, and the vendor accepts by taking the customer’s payment. Most shrinkwrap terms would be invalidated here because they would be considered additional terms that would not be added under UCC 2-207 (since one of the parties is just a consumer, not a merchant, in this scenario).
3. “Clickwrap” terms apply when a screen shows a licensing agreement or other such terms with an option for the user to click an “I accept/agree” button. A user must be actually aware of or have reasonably adequate notice of the terms, see Specht v. Netscape (user was not actually aware of and did not have reasonably adequate notice of the terms where software downloads from defendant’s site were not accompanied by an “I agree” button.)
4. “Browsewrap” terms are terms that are included on a website, usually buried in a link on the bottom of the page, that state that users of the website agree to them simply by accessing the website. These are often unenforceable in practice. A terms of use hyperlink must be conspicuous in order to provide adequate notice. 
c. Alternatives in the Absence of Bargained-for Exchange

i. Promissory Estoppel
1. This doctrine can be used to enforce promises that are not supported by consideration, and thus do not form binding contracts at law.
2. Elements:
a. A promise
b. Which the promisor should reasonably expect to induce action or forbearance on the part of the promisee (or a third person); and
c. Which does induce such action or forbearance (courts here typically look for injurious/detrimental reliance by the promisee); and
d. Injustice can be avoided only be enforcement of the promise.
e. (the remedy is limited as justice requires).
3. A promise is defined by the Restatement as “a manifestation to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.” 
4. Either express or implied promises may be subject to this doctrine. Implied promises usually involve conduct that justify the promisee’s understanding that a commitment was made, along with perhaps more vague verbal manifestations that by themselves would not constitute a promise. 
5. The remedy for promissory estoppel may be limited as justice requires.
6. The action or forbearance taken by the promisee in reliance of the promise should be close to what is reasonably expected by the promisor in making the promise.
ii. Option contracts:
1. Restatement 87:
a. An offer is binding as an option contract if it
i. Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes and exchange on fair terms within a reasonable time; or
ii. Is made irrevocable by statute. 
b. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
2. Under the Restatement and a minority of jurisdictions, pure recital consideration in a written option contract will suffice. Most courts still want to see money passing hands in consideration for the option.
3. An option contract may be formed under the traditional rules of contract formation as well (when a promise limits the promisor’s power of revocation). Restatement 25. 
4. Exception to the mailbox rule for option contracts: acceptances are valid upon receipt by the offeror (not dispatch by the offeree).
5. Exception to the rule that rejection/counteroffer/death of the offeror terminates power of acceptance.
6. Is a subcontractor’s bid a binding option contract?
a. Under the traditional, approach expressed in Baird, a subcontractor’s bid does not constitute a promise and thus limits the applicability of promissory estoppel.
b. Under the more modern approach expressed in Drennan, a subcontractor’s bid is an implied promise to perform under those terms if accepted, such that application of promissory estoppel can form a binding option contract. 
7. UCC 2-205 “firm offers”:

a. An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by offeror.

i. Requirements:

1. An offer to buy or sell “goods”

2. By a “merchant”

3. In a “signed” writing

a. That gives assurance to offeree that it’ll be held open.

b. If assurance is contained on a form supplied by the offeree, the offeror must sign or initial the assurance separately. 

ii. Effect: offeror cannot revoke offer (even for want of consideration)

1. For the time stated or up to 3 months.

2. If no time is stated, for a reasonable time (but no more than 3 months). 

iii. The Principle of Restitution

1. Elements of a cause of action for ‘quasi contract’ or unjust enrichment:
a. Plaintiff has conferred a benefit on the defendant;
b. Defendant has knowledge of the benefit and has accepted or retained the benefit conferred;
c. Circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it. 
2. Restatement of Restitution 2(3):
a. There is no liability in restitution for an unrequested benefit voluntarily conferred; unless the circumstances of the transaction justify the claimant’s intervention in the absence of contract.
i. Restitution is denied if:
1. The defendant refused the service;
2. Plaintiff didn’t intend to be compensated;
a. E.g., a heroic civilian rescuer vs. an EMT/medical professional
3. Plaintiff is an “officious intermeddler”
ii. Judge Posner’s economic approach: Had transaction costs not been prohibitive (i.e., if the costs to form a voluntary bargain had been low), would the parties have reached an agreement and what terms would the parties have agreed to? If the answer to the first question is no, restitution is inappropriate.
3. Promises based on prior legal obligations that may be binding despite a lack of consideration:
a. A promise to pay back a debt that is barred by the SOL
b. An express promise to pay debts that were previously discharged in bankruptcy
c. A promise to perform an antecedent contract, previously voidable by the promisor:
i. Ex. a contract that was made when the promisor was a minor, suffered an incapacity, or was procured through fraud.
4. The “new” moral obligation/promissory restitution rule from Webb v. McGowin (not adopted in all jurisdictions):
a. If a person receives a material benefit from another, a promise they later make to compensate the person who gave them the benefit is enforceable.
5. Restatement 86 (Promise for Benefit Received / Promissory restitution)
a. A promise by someone made in recognition of a benefit received by another is binding to the extent necessary to prevent injustice. 
b. Such a promise will not be binding if
i. The promisee merely gifted the benefit or for other reasons the recipient of the benefit (promisor) was not unjustly enriched; or
ii. To the extent that the value of the promise is disproportionate to the benefit received.
c. Cmt d. A positive showing that payment for emergency services was expected may not be required if a promise was made to pay by the benefited party; in such a situation, the party challenging restitution must show an intention to make a gift. 
d. Form of the Contract – Statute of Frauds
i. General Principles: Scope and Application
1. Certain types of contracts require a writing under the statute of frauds to be enforceable. 
a. Contracts to answer for the debts of another

b. Contracts of executors or administrators of estate to perform obligation of the deceased

c. Contracts made in consideration of marriage (somewhat outdated)

i. Contracts for the sale of an interest in land:

1. A promises B to transfer Blackacre to B, in consideration of B’s promise to pay A $5,000.00 -- SOF
2. A tenders a deed of Blackacre to B and B accepts the deed. B’s promise is no longer within the SoF. 

d. Contracts for sale of goods with total greater than or equal to $500.

e. Contracts that cannot be fully performed within one year from time contract is made. 

2. The one-year-rule:

a. The facts must show that full performance is not possible within one year of the making of the contract. Even in a situation where performance is implausible or unlikely to occur in less than a year, if such performance is feasible, then the one-year-rule will not apply. 

3. General approach for Statute of Frauds issues:
a. (1) Is the contract within the statutes? If no, no SOF issue, if yes:
b. (2) Is there a writing that satisfies? If yes, no SOF issue, if no:
c. (3) Does an exception apply? If yes, no SOF issue, if no:
d. ORAL CONTRACT UNENFORCEABLE.
4. Requirements for the writing:
a. Elements (Rest. 131)
i. A contract within the SoF must be evidenced by a writing that is signed by or on behalf of the party to be charged, in order to be enforceable. The writing must meet the following requirements. It:
ii. Must reasonably identify the contract’s subject matter;
iii. Must sufficiently indicate that a contract has been made between the parties regarding the subject matter, or that there has been an offer by the signer to the other party; and
iv. must state with “reasonable certainty” the essential terms (of the unperformed promises in the contract).
b. Generally, the writing doesn’t need to be a full-fledged formalized contract, but it needs to serve as solid evidence of the contract’s existence. 
c. Merger of writings: Some courts will allow a theoretical merger of multiple documents that, when read together, satisfy the writing requirements, although when read individually they may not. Some of these courts make the requirement a bit stricter by requiring the signed document to refer to the unsigned ones. 
d. Signed requirement: The Restatement takes a lenient view on the signature requirement, as does the UCC. Initials may do, even preprinted letterhead.
i. A pre-existing mark or symbol on a document, such as a printed name or logo on a letterhead, can qualify as a signature, if, by using the piece of paper with the mark, the sender reasonably intends to adopt the symbol with the actual or apparent intent to authenticate, adopt, or accept the writing.  
ii. Electronic recording may also satisfy the writing requirement, as do e-signatures. 
5. Exceptions: 
a. Full performance by one party (one year rule):
i. Rest 130(2) – When one party to a one-year contract has completed his performance, the one-year provision doesn’t prevent enforcement of the promises of other parties, e.g., payment. 
b. Part performance (when involving an interest in land):
i. This exception asks if a party’s performance is sufficiently indicative of a binding oral agreement.
ii. The performance must be “unequivocally referable” to the alleged oral agreement. This requirement has been liberally described by courts (Beaver) as requiring that the performance must lead an outsider to naturally and reasonably conclude a contract actually existed between the parties.
1. Two factors might lead to such a conclusion, including:
a. (1) taking possession of the property
b. (2) making valuable, permanent, and substantial improvements to it.
iii. Most courts limit this exception for the equitable specific performance remedy, rather than money damages.
iv. Rather than employing the “unequivocally referable test,” the Rest. 129 requires reasonable reliance on the contract and continuing assent of the party to be charged, where the reliance has changed the position of the relying party to the extent that ordering specific performance is the only way to avoid injustice.
c. Promissory estoppel exception to SoF:
i. Similar to its use to enforce a contract absent other traditional requirements, promissory estoppel to enforce a contract that doesn’t meet the writing requirement has the following elements:
1. A promise
2. Which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person
3. Which does induce that action/forbearance
4. (May be enforceable notwithstanding SoF) if injustice can be avoided only by enforcing the promise.
ii. Factors to determine whether injustice can be avoided only by specific performance:
1. Availability and adequacy of other remedies, such as cancellation and restitution
2. The “definite and substantial” character of the action/forbearance in relation to the remedy sought;
3. Extent to which the terms and making of the promise are established by clear and convincing evidence;
4. The reasonableness of the action or forbearance
5. The extent to which action was foreseeable by the promisor.
ii. Sale of Goods SoF: UCC 2-201
1. The statute of frauds applies to the sale of goods for the price of $500 or more and is specifically governed by the UCC 2-201.
2. The general requirements are:
a. Some writing sufficient to indicate a contract for sale has been made between the parties
b. Signed by the party to be charged 
3. A writing that omits or incorrectly states a term will not necessarily be unenforceable, but it will not be enforceable beyond the stated quantity of goods in writing.
4. The written memorandum requirements:
a. Must evidence a contract for the sale of goods
b. Must be “signed” by (any identificatory authentication will do) the party to charge; and must
i. The requirement here is so liberal as to include initials or merely a printed letterhead showing the party’s name. 
c. Specify a quantity
5. UCC 2-201(2): Written Confirmation – Merchant’s Exception
a. A writing can be enforced against a party who didn’t sign it if:
i. Both parties are merchants
ii. Within a reasonable time of the oral contract, one of the parties sends a written confirmation to the other
iii. Which is signed by the sender and otherwise satisfies the statute against the sender, so long as:
iv. The recipient has reason to know of its contents
v. And the recipient does not give written notice of objection to it within 10 days of receipt.
b. The 10-day objection must repudiate the contract entirely, e.g., “we’ve never dealt with you; we certainly have no contract,” in order to preserve SoF defense.
6. Exceptions under 2-201(3):
a. A contract is enforceable notwithstanding the writing requirement if the seller has substantially begun to make “specially manufactured” goods for the buyer, before notice of repudiation is received:
i. This requires the goods to be not suitable for sale to others,
ii. For them to be specially made for the buyer
iii. And for there to be a substantial beginning and/or commitments made by the manufacturer/seller.
b. Partial performance under 2-201(3)(c): a noncomplying contract may be enforceable against a seller by a buyer with “respects to goods for which payment has been made and accepted or which have been received and accepted.”
i. This exception is limited to the quantity that was actually paid for or received and accepted.
c. Admission exception: If a party admits in testimony that the contract existed, the SoF defense cannot be used to protect that party, but it may only be enforceable up to the quantity that they’ve admitted.
7. Promissory estoppel?:
a. Majority view is that promissory estoppel (see general SoF promissory estoppel exception) can operate as an exception to 2-201, but a minority of opinions say that only the specific exceptions mentioned in 2-201 may apply.
III. DEFINING CONTRACTUAL RIGHTS AND DUTIES

a. The Meaning of the Agreement

i. Principles of Interpretation

1. Whose meaning of terms prevails in a dispute (Rest. 201):
a. If A has reason to know of the meaning B attaches to the term and B does not have reason to know of the meaning attached by A, then B’s meaning prevails. 
2. General maxims of interpretation:
a. Courts prefer, in the absence of strong contextual evidence, to interpret contracts such that they:

i. Are lawful

ii. Reasonable

iii. Consistent

iv. And have all terms be meaningful (not redundant)

b. When two clauses conflict, the more specific clause acts as an exception to the general (e.g., a building may allow service dogs, but prohibit all animals on premises)

c. Terms that are negotiated separately have a greater weight that standardized terms.

i. Handwritten > typed > pre-printed

d. When words in a series are used, each word affects the others (prohibition of “cats, dogs, and primates” at apartment probably does not prohibit humans, who are technically primates).

e. When specific and general words are used in a series, the specific terms modify and limit the general terms: “cattle, hogs, and other animals” as items included in a farm sale probably does not include the farmer’s pets, but rather only the farmyard animals.

f. Use of contextual evidence:

i. Start with the express words and interpret them in light of the contract as a whole. 

ii. After, the following context clues may be used, in descending order of preference:

1. Course of performance

a. How parties in the contract have interpreted the term in the current contract.

2. Course of dealing

a. How the parties have interpreted the term in other contracts/arrangements.

3. Usage of trade

a. How the term is usually used in the trade.

b. This provision may be limited when one of the parties to the transaction is “new” to the trade, creating a burden to prove that the usage is “so widespread” that a newcomer would still know of it, or that the newcomer had actual knowledge of the usage; think Frigaliment (what’s a chicken?)
3. Standardized agreements / adhesion contracts:

a. Rest 211(3): If, in a standardized agreement, one party has reason to believe that the other party who has manifested assent wouldn’t have done so had they known the writing contained Term X, then Term X is not part of the agreement.
b. Doctrine of reasonable expectations: If the boilerplate terms go against (alter reasonable meaning of) the “dickered” terms, i.e., the specifically negotiated terms, or if they are “bizarre or oppressive,” it can be inferred that the party agreeing to the contract would not have accepted them.

c. Customers are not bound to unknown terms beyond the range of reasonable expectations (applied to the bizarrely specific definition of burglary included in an insurance policy in C&J Fertilizer). 

d. Application: Questions to consider when determining meaning/enforceability of terms in a standardized agreement:

i. Did the contesting party negotiate the wording of the term?

ii. Did they read the entire contract?

iii. Reasonable expectations?

ii. The Parol Evidence Rule (PER)
1. The PER is applied when:

a. There is a writing (a final “integration”) which the parties regard as a final embodiment of their agreement; and

b. A party wants to introduce evidence of a term that it claims is part of the contract, but does not actually appear in the written contract, i.e., parol evidence. 

2. Its application determines whether the fact finder may consider parol evidence to decide whether the term should be included in the final agreement.

a. Substantive rule of contract law, rather than a rule of evidence. The PER provides when terms omitted from a written agreement may or may not be enforceable. It is not a rule of evidence and does not speak to the quantity or quality of evidence used to prove the existence of a term.

3. Terms allegedly agreed to prior to execution of the final writing are covered by the PER
a. This includes both oral and written statements that are not incorporated into the final writing.

4. Terms allegedly agreed to contemporaneously with the writing may or may not be covered.

a. Contemporaneous oral statements ARE covered.
b. Contemporaneously written statements ARE NOT covered.

i. The court may piece together the parties overall final agreement from multiple contemporaneous writings. 

5. Terms allegedly agreed to AFTER the writing ARE NOT covered by the rule, whether oral or written.
a. These may be (and often are) admitted as evidence showing some of the terms of the original agreement were later waived or modified.

6. Basic PER roadmap: Threshold question-> is there a final writing (integration)?

a. If yes, then ask if a party is trying to introduce either:

i. Oral/written evidence of a term agreed to prior to execution of the writing, but not included in the writing; or

ii. Oral (not written!) evidence of a term agreed to contemporaneously with execution of the writing, but not included in the writing.

b. If yes to either of these questions, the evidence may not be admissible (if no EXCEPTIONS apply). If not, the evidence is likely admissible.

7. When is a writing not integrated? When the parties do not intend the writing to be final as to any of the terms or the agreement.

8. Complete vs. partial integration and its affect on the scope of the PER

a. The degree of integration is a question of law.
b. A partially integrated writing is one that the parties intended to be the final expression of at least one of its terms, but not a final expression of all terms. A partially integrated writing is final as to the terms included in it, but may not encompass the whole agreement. 
i. “Consistent additional terms” which supplement the agreement can be shown by parol evidence.

ii. However, parol evidence cannot be admitted to establish terms which contradict those in the writing. 

c. A totally integrated writing is one that the parties intended as a final, complete, and exclusive of ALL agreed to terms. 

i. A totally integrated writing may be neither contradicted nor supplemented by parol evidence. 
9. When is a writing an integration?
a. Judges decide as a matter of law whether the relevant writing was intended to be a comprehensive/complete/FINAL statement of the parties’ agreement. 
b. Classical/four corners approach: 
i. Judge strictly looks at the written document (not beyond its “four corners”) to determine intent. If the writing appears, on its face, to be totally integrated, parol evidence will not be admitted to supplement or contradict its terms. 

c. Modern approach:

i. Judges consider extrinsic and contextual evidence to determine parties’ intent re: integration.

1. The judge determines whether a jury could find that the written contract did not state the entire deal (and thus is only partially integrated).

2. If so, recall that supplemental terms but not contradictory terms may be established by parol evidence.

10. When are terms contradictory? When are they consistent?
a. Any term that is not a “consistent additional term” is contradictory.

b. A consistent additional term is one that, under the circumstances, “might naturally be omitted from the writing.” (Rest 216).

11. Merger clauses: state that the document is a total/final integration.
a. Under the traditional, four corners approach to integration, a merger clause may be conclusive as to a writing’s final and complete integration. Under the modern approach, a merger clause may be informative, but not dispositive on the integration issue. 


12. Limitations and exceptions:

a. Extrinsic evidence used to explain the meaning of/interpret written terms is not barred, so long as it does not contract the writing.

i. Traditionally, courts will only allow such evidence if the writing was ambiguous on its face, but modern courts are more willing to allow evidence to show that terms have a special meaning, even if it’s not apparent.
b. Collateral agreement rule: if the parol evidence is sufficiently distinct from the scope of the integrated writing, it can be interpreted to be intended as a separate “collateral” agreement/contract.

c. Conditions precedent: parol evidence that the agreement was subject to a condition that must occur before contractual obligations arise is admissible. 

d. Extrinsic evidence to show contractual defenses (defenses which void the contract), e.g., duress, mistake, or material representation (fraud).
i. Sherrodd: although extrinsic evidence to show fraud constitutes an exception to the PER, the exception only applies when the fraud doesn’t directly relate to the provisions of the written contract. If an oral promise directly contradicts the express terms of the written agreement, the PER applies. Not all courts agree with this approach, however, and recognize the fraud exception generally.
13. Restatement vs. UCC: Art. 2 of the UCC and the Restatement provide analogous PER provisions.
a. UCC
i. Very contextual approach to admissibility of supplemental PE

1. Decisionmaker must always examine the words in an integration in light of the commercial context in which they were used, e.g., usage of trade, course of dealing, course of performance. 

a. Some courts will allow evidence of trade usage even if it “cuts down” on the written terms (e.g., Nanakuli); though others will not allow it if it contradicts the express terms. 

2. Consistent additional terms may be shown by PE unless court finds writing to be complete/exclusive integration.

ii. Negation of trade usage:

1. Boilerplate language that generally negates the effect of trade usage/course of dealing is not conclusive; must be “Carefully negated”

2. Clause must specifically negate a particular trade usage or course of dealing. 

b. Supplementing the Agreement – Implied Terms
i. Rationale for Implied Terms

1. Omitted essential terms: Restatement 204: If parties who have formed an enforceable contract have not agreed to a term “which is essential to a determination of their rights and duties,” the court will supply a reasonable term under the circumstances.

a. UCC Gap Fillers apply where parties to an otherwise enforceable contract have not agreed about a term. These provisions include terms for:

i. Price of goods
1. “Open price terms” will not prevent enforcement if parties intended to be bound.

a. Absent agreement to price, courts may enforce a “reasonable price.”

b. If one party has the ability to fix the price by contract, courts will imply a duty of good faith on that party in fixing the price.
c. If parties did not intend to be bound, courts will not fix the price.
ii. Mode, place, and time of delivery
iii. Time and place for payment
iv. Warranties
b. There are no UCC gap fillers for the subject matter of the contract and the quantity (no contract w/o these terms)

i. However, “requirement” (everything I need) and “output” (everything I have to sell) contracts are okay.

2. Exclusive dealings under the UCC (2-306(2)):

a. Exclusive dealership deals involving goods imply a seller’s duty to use best efforts to supply the goods and a buyer’s duty to use best efforts to promote their sale.

i. “Best efforts” clauses. Most courts define “best efforts,” whether as applied by the UCC or included expressly in a contract, in terms of general reasonableness or diligence. Some courts go further to state that a best effort clause suggests a fiduciary relationship, while others find such clauses unenforceable due to vagueness.

3. Notification of termination of contracts under the UCC (2-309(3))

a. Unilateral termination of a contract, if not on the occurrence of an agreed event, requires the other party to receive reasonable notification. 

b. Contracting around this requirement: Agreements dispensing with notice are invalid if their operation would be “unconscionable.”

ii. Implied Obligation of Good Faith (UCC and Restatement)
1. Rule and definitions - UCC—every contract imposes obligation of good faith in its performance and enforcement; Restatement – every contract imposes obligation of good faith and fair dealing in its performance and its enforcement.

a. Good faith under UCC means “honesty in fact” and observance of “reasonable commercial standards of fair dealing.”

b. Good faith under Rest. means:  acting with “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party.”

i. Must not “spoil the fruits of the contract.”

2. Determining good faith:
a. Courts consider the expectations of the parties and the purposes of the contract.

b. Good faith requires that parties act in such a way as to not thwart the other party’s expectations or purpose, even if the contract gives them the discretion to do so under a literal reading of its terms.

c. Implied covenants, such as good faith, cannot contradict or override an express term, but they can qualify the rights of the parties.

d. Discretionary decisions that result in economic disadvantage to the other party do not “have legal significance” if made without bad motive or intent.
e. However, violating commercially reasonable standards to deprive the other party of reasonable profits may be a violation of the implied covenant of good faith. 

3. Good faith re: open price terms (UCC)

a. Prices unilaterally fixed by buyer or seller must be fixed in good faith:

i. This means, observance of reasonable commercial standards or fair dealing of the trade (UCC def. of good faith)

ii. “Posted price,” “price in effect,” or “market price” will usually satisfy this requirement.

4. Requirement and output contracts:

a. Historically held invalid for lacking consideration, the UCC now supplies implied terms for requirement/output contracts. Note however that agreements that do not to some degree bind a buyer to buy only from a particular seller may be likely found invalid due to lack of consideration.
i. 2-306(1): Good faith imposed on requirement buyers and output sellers.
1. Quantities requested or supplied cannot be “unreasonably disproportionate” to a stated estimate.

2. In the absence of a stated estimate, quantities demanded/tendered cannot be unreasonably disproportionate to comparable prior output or requirements.

3. Parties can bargain for specified maximums or minimums in the contract. Otherwise, courts may imply a ceiling, but most courts will not imply a floor (meaning, assuming buyer/seller has acted in good faith, the amount of goods demanded/tender could be reduced to zero).

a. Good faith standard probably met if reduction due to circumstances beyond requirement buyer’s / output seller’s control. 

5. Satisfaction clauses:
a. Restatement approach – preference for objective standard, but parties intent is paramount: basically, if it is “practicable” to determine whether a reasonable person in the position of the obligor would be satisfied, in interpreting the force of a satisfaction clause, that interpretation is preferred, i.e., the satisfaction clause implies that the condition is met if a reasonable person in the position of the obligor would be satisfied.

i. Subjective standard still requires “honest dissatisfaction,” which may be subject to proof (although burden would be on the plaintiff if challenging). 

ii. Objective v. subjective standard: Objective standard will be traditionally employed where “commercial quality, operative fitness, or mechanical utility” are in question, where the “subjective standard” is applied in the arena of “personal aesthetics or fancy.”
iii. Warranties

1. Express warranties (by affirmation, promise, description, sample) (UCC 2-313)

a. A buyer seeking to prove a seller breached an express warranty must show that:

i. The seller made a sufficiently factual promise about the qualities or attributes of the goods which turned out not to be true.

ii. Factual promise was part of the “basis of the bargain”

iii. Failure of the good to live up to the seller’s representations caused damages to the buyer.

b. Samples and models – A sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods will conform to the sample or model.

i. Ex. A salesman shows a black shelving unit to a customer who is looking for shelving units. The customer says she’ll take it. The salesman returns with a box and the customer pays for it. Although it is the same type of shelf, it later turns out to be white. The store has breached an express warranty by sample. 

c. Subject to parol evidence rule (where there is an integrated written agreement), as stated in 2-316(1), although some courts will find grounds to permit evidence of express warranties despite the PER (example from book involved oral representations made after terms and conditions given to buyer, representations went to “core description” of goods). 

2. Implied warranties
a. Warranty of merchantability (2-314)
i. Buyer must prove:

1. Seller was a “merchant” with respect to the goods sold

2. Goods sold by seller were not “merchantable.” Merchantable goods:

a. “pass without objection in the trade”

b. are of “fair average quality”

c. are “fit for the ordinary purposes for which such goods are used.”

ii. Other implied warranties may come from course of dealing or trade usage.
b. Warranty of fitness for a particular purpose (2-315)
i. Buyer must prove:

1. Buyer had unusual/particular purpose for the goods;

2. Seller had reason to know of this purpose (e.g., buyer told him);

3. Seller has reason to know that buyer is relying on seller’s skill/judgment to select/furnish goods that will meet buyer’s particular needs;

4. Buyer relied on seller’s skill/judgment; and

5. Good were not fit for buyer’s particular purpose.

3. Warranty disclaimers (2-316):
a. Disclaimer of express warranties: When an oral warranty is followed by a document disclaiming express warranties, the PER should bar introduction, but courts may apply the fraud/misrepresentation exception or find that the express warranty disclaimer is unconscionable.

b. Disclaimer of implied warranty of merchantability: Disclaimer must mention “merchantability” and in a writing, must be conspicuous.

c. Disclaimers of implied warranty of fitness for a particular purpose: Must be in a conspicuous writing but does not need to be as specific as the disclaimer re: merchantability; merely must state that “there are no warranties which extend beyond the description on the face hereof.” 

d. “As is” / “with all faults” or other similar language: will disclaim all implied warranties, regardless of the rules above. 

i. No conspicuous requirement in the code, but courts will apply one for policy reasons (avoiding surprise to buyers).
e. If seller has put buyer on notice that she is assuming risk by demanding the buyer examine goods, the buyer’s examination of the goods or refusal to do so will void any implied warranties with regard to defects that such an examination would reveal.
4. Implied warranties in real estate/construction
a. Vast majority of states recognize an implied warranty of habitability in residential leases.

i. Safety, cleanliness, essential utilities functioning—health and safety standard met in general, usually viz a viz building and housing codes.

b. Majority recognize implied warranty of quality in sale of new homes by builder-vendors. Sometimes called implied warranty of workmanlike construction, implied warranty of habitability/skillful construction/merchantability.

i. An implied warranty of workmanlike construction or “good and workmanlike” construction requires quality of work/material meet average reasonable standards of the trade. This is the only warranty that the law implies on providers of service—and it may only apply in a construction—context. It merely requires that the provider of the service perform its work to a standard equal to that which prevails among average/ordinary professionals in its field.  
ii. Warranty of habitability requires, differently, that home be suitable for occupation/provide reasonably safe place to live w/o fear of injury to person/health/safety/property. 

c. ASSESSING PERFORMANCE AND BREACH
i. Breach defined: “any non-performance” of a contractual duty at a time when the duty’s performance is due.

ii. Conditions precedent: acts or events, other than passing of time, that must occur before a contractual duty arises.

1. May be an express condition agreed to by the parties, with the language such as “if,” “on condition of,” “subject to,” or “provided that.”

iii. Express conditions vs. constructive conditions: performance of a duty subject to an express condition cannot become due until the condition occurs:

1. Express conditions must be literally performed and are not subject to doctrine of substantial performance.

a. Ambiguous language will be interpreted as a promise or constructive condition. The Restatement prefers to interpret conditions as constructive if interpreting them as express would result in a forfeiture.
i. Terms such as “if,” “unless,” and “until” constitute language of an express condition. 

b. Non-occurrence of a condition is not a breach unless as party promised to make the condition occur (and then it would be that party’s breach)

2. Constructive conditions are imposed by courts, such as the order of performances:

a. (Order of performances): Under Restatement 234, if only one party’s performance will take a period of time, that performance is due earlier than the other party’s performance (e.g., service will be required before payment), unless the contract or circumstances indicate otherwise (e.g., agreed to payment up front). 

b. The duties of the parties are implicitly conditioned on there being no uncured material failure of performance by the other party:

i. Substantial performance here will amount to = no material breach (Jacobs and Young). The following factors can be used to determine whether a failure is material or not (Rest 241):
1. the extent to which the injured party will be deprived of the benefit which he reasonably expected;

2. the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;

3. the extent to which the party failing to perform or to offer to perform will suffer forfeiture;

4. the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;

5. the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.

ii. Minor deviations (partial breach) do not amount to a failure of a condition to the other party’s duty to perform, but they may give rise to damages, which could be nominal or substantial, depending on the situation. 
3. Promissory conditions are conditions that are also promises.

a. Failure of the event to occur:
i. Justifies the obligor in treating her obligations as discharged (because it’s a condition)

ii. And also subjects the oblige to liability for damages (because they’ve broken a promise).

4. Excusing non-occurrence of conditions: Performance of a duty subject to a condition will not become due unless the condition occurs or the non-occurrence is excused (Rest 225).

a. Grounds to excuse a condition’s non-occurrence:
1. Waiver/estoppel: Waiver is “an intentional relinquishment of a known right” (both under Rest and UCC).

a. The waived condition must not be a material part of the deal.

b. The waiver can be withdrawn so long as the other party has not relied on the waiver (a material change of position) and reasonable notice is given. If the other party has relied on the waiver, then the party seeking to withdraw it may be estopped from doing so.

2. Temporary impracticability

a. Applies when, post-contract formation, a party’s performance is made impracticable w/o fault by an event or events, the non-occurrence of which was a basic assumption on which the contract was made.  
b. Temporary impracticability will suspend the obligor’s duty to perform while the impracticability exists, but does not discharge his/her duty unless performance after the impracticability ceases would be materially more burdensome than had there been no impracticability.

3. To avoid forfeiture

a. To the extent the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse non-occurrence of that condition, unless its occurrence was a material part of the agreed exchange. 

b. Wrongful prevention:
i. A condition may be excused if the promisor wrongfully hinders or prevents the condition from occurring. 

5. Total breach: A breach is total if it is material, and it has not been “cured” after a reasonable period of time. A total breach will discharge the non-breaching party from performing. 
6. How to determine whether a non-breaching party still has to perform under the contract:
a. Step 1: First analyze whether the breach is material. Use Restatement 241 factors. If immaterial, then non-breaching party will still have to perform, but may earn damages if proven.
b. Step 2: If material, next step is determining whether breach is total.

i. Additional factors include the extent to which it reasonably appears to the nonbreaching party that delay will prevent or hinder him/her in making reasonable substitute arrangements; and

ii. The extent to which the agreement provides for performance without delay.
1. However, failure to perform on a stated day will not discharge remaining duties as a matter of course. Such failure will only discharge the other party’s duties if the circumstances, including the language of the agreement, indicate that performance on the specified day was important. 

7. UCC – Perfect tender rule:

a. Doctrine of substantial performance does not apply to sales of goods.

b. Buyer is entitled to “perfect tender” of the goods ordered and has right to reject goods that fail to exactly conform. 

c. Buyer must act promptly to reject, other will be deemed to have accepted goods.

d. UCC 2-508 – How to cure:

i. If delivery by the seller is rejected due to non-conformance and the time for performance hasn’t expired yet, the seller may seasonably notify buyer of his intention to cure and may then within the contract time making a conforming delivery. 

iv. Anticipatory Repudiation (under both UCC and Restatement)
1. Repudiation is a clear and unequivocal statement by obligor to oblige that indicates the obligor will commit a breach that would count as material and total, i.e., will not render performance when due. 
2. Effect of anticipatory repudiation: 
a. Where an obligor repudiates a duty before breaching, his repudiation alone gives rise to a claim for damages for total breach.
b. If there’s to be an exchange of performances, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to perform. 
3. Options for aggrieved party after anticipatory repudiation:

a. Accept repudiation by giving notice that she is treating it as an immediate total breach and deem the contract terminated.
i. Notice can be made by filing a lawsuit or otherwise in writing.
b. Accept repudiation by changing position (finding a new counterparty)
i. No need to notify repudiating party with this approach. 
c. Delay responding to the repudiation to see if the repudiating party retracts and performs. 
4. Retraction of repudiation:
a. Repudiating party may retract repudiation so long as notice gets to her counterparty before they’ve materially changed position in reliance on the repudiation or the counterparty indicates that it considers the repudiation final. 
5. Dangers of dealing with a “potential” repudiation:
a. If one party thinks the other has anticipatorily repudiated, it might be a risk to respond by terminating because there is a chance the other party would deny repudiation and declare A’s termination a repudiation.
b. It may also be a risk to delay accepting repudiation because this might amount to an aggravation/non-mitigation of damages.
c. Might be best to just call the other party and obtain assurance of performance.
6. Right to adequate assurance of performance (UCC and Restatement):
a. When there are reasonable grounds for insecurity with respect to the performance of either party, one party may demand “adequate assurance of due performance” and, until receiving such assurance, may suspend any performance which he has not already received an agreed return on, so long as the suspension is commercially reasonable.
i. The UCC requires the demand to be made in writing, but many courts will not strictly enforce this requirement. Restatement’s approach is more flexible.  
b. After receipt of a justified demand, failure to assure the other party within a reasonable time will amount to a repudiation of the contract.
i. UCC sets the time as 30 days max, Restatement doesn’t state a max.
v. When is non-performance permissible? – Defenses 
1. Incapacity to contract
a. Minors (Infants) – Rest. 14
i. Traditional rule: In the absence of a contradictory statute, contractual duties acquired by natural persons before their 18th birthday are voidable. 
ii. Exception for necessaries:
1. Limitation for reasonable value of necessaries under restitution theory (can disaffirm contract but still liable for value)
2. Includes items one needs to live such as food, clothing, shelter.
iii. Exception for tortious conduct:
1. Misrepresentation of age
2. Willful destruction of goods
iv. Options when minor reaches age of majority—can affirm/ratify contract or choose to void it:
1. Express ratification/implied in fact ratification/implied by law (silent) ratification
v. What happens when a minor disaffirms a contract?
1. Traditional view holds that the minor can avoid the contract even if it has been fully performed and the minor cannot fully return what he received in exchange. The minor only has to return what he still possesses and is not required to make restitution payments for diminution in value.
2. Under the modern view (Dodson) so long as the minor “has not been overreached” and the contract “is fair and reasonable,” if the minor has actually paid money on the  purchase price, taken and used the article, the minor may still disaffirm the contract, but be liable for reasonable compensation for the use of, depreciation, and willful or negligent damage to the article purchased while in the minor’s possession. 
b. Mental illness/defect (Rest. 15)
i. Contracts may be voidable if the person who made the contract is, by reason of mental illness or defect, unable to:
1. Understand in a reasonable manner the nature and consequences of the transaction, or [cognitive test]
2. Act in a reasonable manner in relation to the transaction and the other person has reason to know of his condition. [volitional test]
ii. Within a reasonable time after termination of the mental incapacity the individual must either avoid or ratify the contract.
iii. If the contract was made on fair terms and the other party didn’t know about the mental illness or defect [i.e., cognitive test passed], its voidability will terminate to the extent that the contract has been performed in whole or in part such that avoidance would be unjust. Court has discretion to grant relief “as justice requires.”
c. Intoxication (Rest. 16)
i. A contract is voidable if a party has reason to know that because of intoxication the other party is unable to either understand the transaction or act in a reasonable manner.
ii. Once the intoxication subsides, the intoxicated party has a reasonable time to disaffirm or ratify.
2. Duress (Rest. 174-175)
i. Duress by physical compulsion
1. If a party enters into a contract solely due to compulsion by use of physical force, the contract is void (rather than merely voidable)
a. Requires an imminent threat causing fear of loss of life or limb or imprisonment. 
ii. Duress by improper threat

1. Three elements here, which result in a voidable contract:
a. A wrongful or improper threat
b. A lack of a reasonable alternative
c. Actual inducement of the contract by the threat
2. Threat by a third party to the contract: If Barry and Charlie form a contract, Barry having assented only because Alan, a third party, subjected him to an improper threat, then Barry has a voidable contract if Charlie knew or had reason to know of Alan’s threat. The contract is not voidable and binding only if both:
a. Charlie did not know or have reason to know of Alan’s threat, and
b. Charlie detrimentally relied on the contract.
iii. Economic duress
1. Courts have been traditionally reluctant to set aside agreements on an economic duress theory because of policies favoring freedom of contract.
2. Modern courts however will increasingly intervene in situations involving unequal bargaining power and coercive circumstances underlying contract formation.
3.  Some courts hold that the economic duress must result from the defendant’s wrongful/oppressive conduct and not as a result of the plaintiff’s needs/issues. In other words, these courts will require the defendant to have caused the plaintiff’s financial hardship.
3. Undue influence (177)
1. Defined—“unfair persuasion of a party who is under the domination of the person exercising the persuasion, or, who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare” – “if a party’s manifestation of assent is induced by undue influence by the other, the contract is voidable”
2. Elements—resulting in a voidable contract:
a. A “special relationship” between the victim and the other party; and
i. The victim is under the domination of the other, or
ii. The relationship makes the victim susceptible to influence by the other.
b. Improper persuasion of the victim by the “stronger” party
i. The question here is whether the stronger party seriously impaired the free exercise of judgment by the victim
ii. Factors that may be taken into account: (1) unfairness of the resulting bargain, (2) unavailability of independent advice, (3) susceptibility of person persuaded).
4. Misrepresentation/Fraud


i. A misrepresentation is “an assertion that is not in accord with the facts,” i.e., a factually incorrect representation made by one of the parties at the time of contracting.
ii. A contract is voidable if “a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying…”
1. Fraud in the inducement – Elements:
a. Misrepresentation of an existing fact
i. Opinions are generally not actionable
ii. Must distinguish between facts vs. opinion.
iii. Sales puffery not actionable
iv. Some opinions may be actionable, such as when the speaker does not actually believe the opinion, or under special circumstances, namely (1) the recipient stands in a relation of trust and confidence to the maker of the opinion such that reliance is reasonable; (2) recipient has reasonable belief that opinion maker has special skill, judgment, or objectivity in the subject matter as compared to herself; (3) recipient is for some special reason particularly susceptible to a misrepresentation of the type involved. 
v. Silence is generally not actionable—however, non-disclosure of a fact known to a party is equivalent to an assertion that the fact does not exist, if he knows the fact’s disclosure would correct the other party’s mistake as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing. 

Factors used to determine departure from fair dealing standards include: (1) differences in intelligences of the parties, (2) their relationship, (3) the manner in which the information was acquired (whether by chance or effort,) (4) whether the person failing to make disclosure was the seller rather than the buyer,  (5) the type of contract (insurance or releases usually require full disclosure,) (6) importance of the fact disclosed, and (7) presence of active concealment.

A standard applied by some courts in a real estate context is that when a seller of a home knows facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose.


b. That is fraudulent or material

i. Misrepresentations are fraudulent if the maker intends the assertion to induce the assent of the other party and the maker (a) knows or believes the statement is not true; or (b) does not have the confidence in the statement’s truth that he has implied or stated; or (c) knows that he does not have the basis stated or implied for the assertion.
ii. Misrepresentations are material if they would likely induce a reasonable person to manifest assent, or if the maker knows that it would be likely to induce the recipient to do so. 
c. Actually relied upon by innocent party
d. Reliance was reasonable

2. Fraud in the execution—limits contract formation:
a. If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.



5. Unconscionability
i. UCC approach:
1. If the court as a matter of law finds the contract or any of its clauses to have been unconscionable at the time the contract was made the court may refuse to enforce it, or it may enforce the remainder of the contract w/o the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
a. The test to determine unconscionability here is, taking into account the commercial background in which the contract arose: are the relevant clauses unconscionably one-sided under the circumstances existing at the time of contract formation?—the principle is one of “prevention of oppression and unfair surprise,” but not of disturbance of allocation of risk because of superior bargaining power. 
ii. Contracts are unconscionable, generally, where there is “an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.”
iii. Similar to the UCC the Restatement allows courts to refuse to enforce an unconscionable contract, or remove an unconscionable term, or limit the application of an unconscionable term.
1. Inequality of bargaining power is not enough to make a contract or term unconscionable, but gross inequality + terms unreasonably favorable to the stronger party, may.
iv. Most courts require both procedural AND substantive unconscionability at the time the contract was entered to reach a conclusion of overall unconscionability. 
1. Procedural unconscionability usually refers to either the lack of choice on the part of one party or some defect in the bargaining process generally.
2. Substantive unconscionability relates to the overall fairness of the terms of the resulting bargain.
v. When applying the doctrine, courts are quite careful and try to interfere as little as possible with the contract.
6. Public policy

a. Terms or promises may be unenforceable on public policy grounds if legislation provides that they are unenforceable [think consumer protection statutes] or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms. 
b. Types of illegal contracts:
i. Agreements for the performance of a criminal act (homicide, drugs, gambling, prostitution)
ii. Agreements in which seller knows of buyer’s illegal purpose
iii. Agreements involving bribery
iv. Agreements for services provided by parties who should be but are not licensed
c. Contracts do not have to be illegal to be against public policy, some may have terms that so harm the public interest that they shouldn’t be recognized as valid.
i. Tort liability disclaimers involving intentional torts

ii. Covenants not to compete (when unreasonable)

iii. Others, e.g., surrogacy agreements (in some jx)

vi. Justifications for non-performance
1. Mistake
a.  Defined: “a belief not in accord with the facts”


i. An error of fact at time of contracting

1. Involving a thing or event that had occurred or existed at the time the contract was entered into and can be ascertained by objective evidence.

b. Mutual mistake:

i. Both parties are mistaken about a shared basic factual assumption upon which they both base their bargain. 

ii. A mutual mistake makes a contract voidable by the adversely affected party if:

1. It has a material effect on the agreed exchange of performance; and
2. He does not bear the risk of the mistake

iii. A party bears the risk of a mistake if:

1. The risk is allocated to him by agreement; or
2. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates, but treats his limited knowledge as sufficient; or
a. This reason for risk-bearing is sometimes referred to as “conscious uncertainty” or “conscious ignorance”
3. The risk allocated to him by the court on the ground that it is reasonable under the circumstances to do so.
iv. Remedies for mutual mistake:
1. Rescission of the contract, along with any appropriate restitution (i.e., transaction undone, parties relieved of obligations and benefits received get refunded)
2. Reformation of the contract when the contract fails to accurately state relevant information. The contract can essentially be re-written in order to reflect the parties’ mutual intent (e.g., property line descriptions, payment schedules)
c. Unilateral mistake:
i. One party has made a mistake about a basic factual assumption upon which s/he bases her bargain

1. Could be that:

a. One of the parties knows the truth

b. Neither party knows the truth, but only one of the party has an interest in the fact.

ii. A unilateral mistake makes a contract voidable when 

1. It is a mistake as to a basic assumption on which he made the contract

2. That has a material effect on the exchange of performances that is adverse to him

3. And if he does not bear the risk [see above, same factors to determine risk-bearing]; AND

a. The effect of the mistake is such that enforcement of the contract would be unconscionable, or
b. The other party had reason to know of the mistake or his fault caused the mistake. 
2. Changed circumstances (impossibility, impracticability, frustration of purpose)
a. Impossibility is a defense which, if shown, may make non-performance of a contract permissible. 

i. Its elements are: 
1. After the contract was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the contract.
2. Event renders the party’s performance impossible.

3. Party seeking relief was not at fault in causing the occurrence of the vent.

4. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances.)

ii. Common “impossibility” scenarios:

1. Death or incapacity of person necessary for performance

2. Destruction or deterioration of thing necessary for performance.

3. Governmental order or regulation making performance illegal.

iii. Partial impossibility (UCC 2-615, 616)

1. If elements of impossibility can be established as to a particular portion of goods destroyed, seller will not be in breach for failing to supply the destroyed portion. 

2. Remaining portion must be offered to customers of the seller on a pro-rata (proportional) basis.

3. If buyer does not wish only a pro-rata amount of the order, he may reject w/o incurring liability. 

b. Impracticability (under UCC and Rest.):

i. Elements:

1. After contract made

2. Party’s performance made impracticable (unduly burdensome)
3. Without party’s fault, by
4. Occurrence of event the non-occurrence of which was a basic assumption on which the contract was made
5. Duty to render performance is discharged
a. Unless language or circumstances indicate the contrary (PARTY MUST NOT HAVE BORNE THE RISK)
ii. Contrary indication (Rest. 261, cmt c.):

1. Contracts may expressly allocate risk of impracticability to one party (e.g., force majeure/act of god clauses).

2. If the contract does not allocate risk, court will generally allocate it to the party claiming the excuse if:

a. The event was reasonably foreseeable and it could have been inserted in a risk-shifting provision in the agreement;

b. The normal business understanding would allocate risk to the party claiming the excuse;

c. Such allocation seems fair; and/or
d. The party contributed to the event.

c. Frustration of purpose
i. Elements
1. After the contract was made, event occurred, non-occurrence of which was basic assumption of the contract made by both parties. 

2. Event substantially frustrates a principal purpose of the party entering into the contract.

3. Party seeking relief was not at fault in causing the occurrence of the event.

4. Party seeking relief must not have borne the risk of the event occurring (either under contractual language or circumstances).

ii. Comparison to impracticability: doctrines are very similar. Frustration of purpose has to do more with extreme diminution of value of the party’s purpose to the extent to make the contract almost valueless, where impracticability has to do with changes to the nature of the performance itself.

d. Remedies for impossibility, impracticability, and frustration 
i. Normally viewed as grounds on which to excuse performance, rather than ones to reform the contract.

ii. If a contract is discharged for one of these reasons and one or both parties have partly performed, compensation for part performance is available in restitution.
3. Contractual modifications:
a. Traditional pre-existing duty rule
i. Not consideration when:
1. Performance of a legal duty owed to a promisor

2. Which is neither doubtful nor subject to honest dispute
ii. Is consideration when:

1.  A “similar” performance differs from what was required by the duty in a way which:

2. Reflects more than a pretense of a bargain.

b. Modification of executory contract (Rest. 89)

i. A promise modifying a duty under a not fully performed contract is binding 
1. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.
2. To the extent provided by statute [e.g., firm offer statutes]

3. To the extent that justice requires enforcement in view of a material change of position in relance on the promise. 

c. UCC 2-209(1) – no consideration needed for modifications under UCC article 2:

i. “An agreement modifying a contract…needs no consideration to be binding.”

ii. Extorted/coercive modifications are prevented by application of:

1. The duty of good faith
a. 2-209 cmt 2 – modifications must meet the test of good faith; effective use of bad faith to escape performance on original contract terms is barred; extortion of a modification w/o a legitimate commercial reason is ineffective…
i. Test of “good faith” between merchants or as against merchants includes, “observance of reasonable commercial standards of fair dealing in the trade…”

2. The defense of duress
d. Written modifications:

i. Provide evidence that a modification took place and ensures no extortion was committed.
ii. While the UCC does not require consideration for modification, they may require evidence in writing:

1. 2-209(2) – No Oral Modification (NOM) clauses.

a. A signed agreement which includes a NOM clause cannot be modified orally, except:

b. Between merchants, a NOM clause on a form contract is only enforceable if separately signed by the other party. 

2. 2-209(3) – SoF:

a. Requirements of SoF (2-201) must be satisfied if the modified contract is within its provisions. 

3. 2-209(4) – Unenforceable Modifications as Waivers:
a. Otherwise unenforceable modifications (due to writing requirements)  can operate as waivers.

b. 2-209(5) – A waiver-making party can retract the waiver by reasonable notification received by the other party that the terms has to be strictly performed, unless the retraction would be unjust in view of a material change of position in reliance on the waiver. 

IV. CALCULATING AND DECIDING UPON REMEDIES
a. Expectation damages
i. The “expectation interest” is the gain the plaintiff would have received if the contract was fully performed as promised, e.g., the benefit of their bargain.

1. Plaintiff is entitled to compensation for losses flowing from the breach which are proven to a (1) reasonable certainty and (2) were within contemplation (i.e., foreseeable) of the parties (3) when the contract was made.
ii.  General formula for computing expectation damages = LOSS IN VALUE + OTHER LOSS – COST AVOIDED – LOSS AVOIDED.

1. Loss in value: the difference in value between what should have been received and the value of what, if anything, was received
2. Other loss: incidental and consequential damages
3. Cost avoided: any saving on expenditures the non-breaching party would have incurred had the contract been fully performed
4. Loss avoided: any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to contractual performance.
iii. Other ways to articulate computation of expectation damages:
1. Real estate contracts, buyer’s breach (seller’s remedy): difference between the contract price and the market price of the real estate at the time of the breach. Only nets a sum if the contract price was > than FMV on breach date.
a. i.e., Purchase Price MINUS FMV of property on Date of Breach.
b. What to consider when establishing fair market value—subsequent sale price often used and may or may not be accurate…
i. Parties may argue that subsequent sale was a “distress sale” and thus not reflective of actual FMV

ii. Parties may alternative argue that subsequent sale too remote in time, but courts have held nearly a year a later is not too remote

c. Real estate appraisers or others with relevant education/training/experience can provide testimony as to market value, although the owner usually cannot, despite qualifications.
2. Real estate contracts, seller’s breach (buyer’s remedy):

a. English rule (recognized in some states): Buyer can only recoup any payments may on purchase price (restitution interest) unless seller has acted in bad faith.
b. American rule: Expectation damages for any unexcused failure to convey. Thus, regardless of the motivations of the breaching seller, the buyer can recoup their expectation interest. To net anything, the market value of the property on the date of breach would have to be greater than the purchase price. As explained later, specific performance will usually be an option in cases involving conveyances of land.
3. Construction contracts, owner’s breach: the builder’s expected net profit on the entire contract plus the builder’s unreimbursed expenses at the time of the breach.
a. Remember that builders need to mitigate damages by not expending more if the breach occurs prior to completion, by, for example, an anticipatory repudiation by the owner or otherwise.
4. Construction contracts, builder’s breach:
a. Generally, “cost to complete” is awarded. 

b. As an exception, a “diminution in value” award will be granted where the breach is of a relatively minor or incidental requirement of the contract and repairs would be extremely costly in comparison to the value added by remedying the breach, e.g., the Jacob and Youngs situation. 
i. Diminution in value awards will generally not be granted where the builder breached the contract intentionally and did not substantially perform.
5. Employment contracts:
a. Cost of replacement ($ only received by plaintiff if replacement’s salary is more expensive) – employer must be reasonable in seeking replacement:
i. Employer must attempt to obtain equivalent services at the lowest possible cost (this is the employer’s duty to mitigate damages). 
b. Market value wage minus wage under the contract
c. Specific performance is usually not granted in employment contexts
d. Consequential damages may apply and be recovered.
iv. Consequential/incidental damages, generally.
1. Limited by principles of foreseeability, certainty, mitigation. 

2. Unforseeability:
a. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made
b. Loss may be foreseeable as a probable result of a breach because it follows from the breach
i. In the ordinary course of events, or
ii. As a result of special circumstances when the breaching party knew or had reason to know of them. 
3. UCC Approach to foreseeability:

a. Buyer’s incidental and consequential damages:

i. Incidental damages include any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach
ii. Consequential damages resulting from the seller’s breach include:
1. Any loss resulting from general or particular requirements of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise…
b. Seller’s incidental damages – consequential damages not mentioned specifically in UCC, see note under Seller’s Remedies below:
1. Upon buyer’s breach, seller is entitled to commercially reasonable expenses connected to:

a. Stopping delivery
b. Transportation/care/custody of goods
c. Return/resale of goods
d. Or other expenses resulting from breach
4. Reasonable certainty requirement for consequential dmgs (restatement):
a. Damages cannot be awarded beyond what the evidence shows with reasonable certainty:
i. Damages cannot be speculative

ii. However, requirement is for reasonable rather than absolute certainty. Flexible standard.
1. Evidence must be sufficient to:

a. Persuade the fact finder that the loss is more likely to have occurred than not (preponderance of evid.), and
b. Must give factfinder enough basis for calculating money damages.

iii. Drive-in theater example:

1. Compare a situation where a land conveyance fails, so plaintiff cannot build a planned drive-in theater on a tract of land. The drive-in was never built. Lost profits are too speculative. On the other hand, if the contract provided for the remodeling an existing drive-in theater, and the contractor breached by taking longer than planned, evidence of profits from subsequent and prior operation could suffice to estimate damages with reasonable certainty. The same would apply if the theater was in fact constructed, but not on time. Evidence of subsequent operation and profits of other local theaters + expert testimony would suffice.


5. Limitation of liability clause:

a. Some contracts include clauses which limit recovery of damages.

b. Enforceability

i. Courts disfavor limitations of liability in the context of consumer contracts where personal injury is involved.
ii. Acceptable in commercial contexts where parties have roughly equal bargaining power.
iii. The clause should clearly and unambiguously reflect party’s intent in limiting liability. It should also appear in a conspicuous manner to avoid claims of procedural unconscionability.

1. Arguments for enforcement enhanced if clause was negotiated for and/or had an effect on the pricing. 


v. Mitigation of damages requirements

1. “Avoidability” as a limitation on damages

a. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.

b. However, parties may still recover to the extent that reasonable, but unsuccessful, efforts were made to avoid loss.
2. Employer/employee contracts:
a. Employer’s breach:
i. Employee has duty to mitigate upon employer’s breach by employing reasonable diligence to seek substitute employer.
ii. Employer has burden of proving failure to mitigate damages on the part of the employee (i.e., by finding substitute employment) when the employer has breached. 
iii. Employee only need to mitigate with alternative work that is comparable (i.e., substantially similar) to the position lost.
1. Employee not required to accept employment in an inferior rank or position, nor work which is more menial or arduous, nor required to accept work in a substantially different location. 
2. Other income earned however will be subtracted from lost earnings from the original job.
b. Employee’s breach
i. As explained above, employer must mitigate damages by seeking an equivalent replacement at the lowest possible cost.
3. Sales of goods 

a. Mitigation principle applies.
4. Real estate contracts

a. Traditional rule: landlord does not have a duty to mitigate damagers after tenant’s breach, i.e., by seeking a substitute tenant.
b. Modern courts have moved away from this requirement, but primarily in the residential lease context. 
5. Mitigating vs. Additional Contracts:

a. A contract entered into after a breach will be considered to be a mitigating contract  only if the breach of the original contract made performance of the second contract possible.
i. Deducted from plaintiff’s damages.
b. If the nonbreaching party could have performed both contracts, the second contract will not be considered to be a mitigating one. It’d just be an additional contract.
i. Plaintiff entitled to profits from both contracts.
6. Lost volume:
a. Just because a substitute transaction can be made by the nonbreaching party does not mean that loss was avoided by the substitute. If the nonbreaching party would have entered into both transactions, i.e. the original and the substitute, but for the breach, he has “lost volume” as a result, and the second transaction is considered merely “additional,” and won’t be subtracted from damages.
7. Equal opportunity rule re: mitigation of damages:

a. Some courts state that a failure to mitigate of damages defense can’t be used when parties have equal opportunities to mitigate, but this is not widely applied.
vi. Nonrecoverable damages:
a. Attorneys’ fees

b. Damages for mental distress

i. Emotional disturbance damages are excluded unless breach also caused bodily harm or the contract/breach is of “such a kind that serious emotional disturbance” was a particularly likely result. 
c. Punitive damages

i. Not recoverable for breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable. 
b. Reliance damages 

i. Reliance interest: promisee’s interest in being reimbursed for loss caused by reliance on the contract by putting him in as good a position he would have been in had the contract not been made.
ii. Damages based on reliance interest:

1. Recover:

a. + Expenditures made in preparation for performance or in performance

i. Note here the recovery is limited to expenditures of money, not value of time, effort, or labor put forth in reliance.

b. – Loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed. 

2. Reasonable certainty limitation:

a. Usually less difficulty proving damages in reliance since these are damages actually spent in reliance.
b. Thus, may be used instead of expectation damages where lost profits are impossible to prove. 
iii. Reliance damages used for promissory estoppel claims:

1. Relief on a claim on promissory estoppel may be limited to restitution or the extent of promisee’s reliance
a. This may be limited to out-of-pocket expenses by some jx.

c. Restitution damages:

i. Restitution interest: promisee’s interest in having restored to him any benefit conferred on the other party.
ii. Restatement approach:

1. If other party commits total breach, injured party entitled to restitution for benefits conferred on the other party. 
a. Injured party has no right to market value restitution if he has fully performed and no other performance is due from the breaching party other than payment of a definite sum for the performance; recovery limited to the contract price. 
2. Market value restitution: If the above full performance exception does not apply, the measure of restitution damages is the reasonable value of the performance, recovery undiminished by any loss which would have been incurred by complete performance [different from reliance damages]. Contract price is relevant but not dispositive on the issue of market value: the standard is the value of services rendered by one in plaintiff’s position, assessed in the context of the time and place the services were rendered. 

3. Restitution for breaching party.
a. Usually applied in land sale contracts and construction contracts.
b. Breaching party entitled to restitution for benefits conferred…in excess of loss that he has caused by his own breach.
c. To extent under manifested assent of party that the breaching party’s performance is to be retained after breach, breaching party is not entitled to restitution if the value of performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. 
i. This usually applies in the context of a deposit/earnest money paid in a real estate transaction—could be retained as liquidated damages, depending.
4. Methods for valuing restitution:

a. Cost avoided: FMV of benefits provided, measured by how much it would have cost the benefited party to hire a reasonable person in the same line of work to provide the same benefits.
b. Net benefit method: Difference in the FMV of the benefited party’s property (or net worth) before and faster the actions of the party seeking restitution. 
c. How to choose which method? Court has discretion depending on which is more just. Rule of thumb presumptions:
i. When non-breaching party is seeking restitution, it is entitled to recover under method which yields the most generous recovery.
ii. When breaching party is seeking restitution, it is entitled to recover under the method which yield the least generous recovery.
5. Restitution when contract is voidable:

a. A party who has avoided a contract on grounds of lack of capacity, mistake, misrepresentation, duress, undue influence is entitled to restitution for any benefit conferred on the other party by way of part performance or reliance. 
6. Restitution in cases of impracticability, frustration, non-occurrence of condition:

a. Discharged parties as result of above doctrines are entitled to restitution (for any benefit conferred on other party by way of part performance or reliance). 
d. Specific performance

i. Availability:
1. Courts may order specific performance of a contract duty or an injunction against a breach.
a. Wide discretion in determining whether or not to grant such equitable relief. 
ii. When courts will grant specific performance:
1. When the award of money damages is inadequate to give a party the benefit of its bargain (expectation damages)
a. Factors affecting adequacy of damages:
i. Difficulty of proving damages with reasonable certainty 
ii. Difficulty of procuring a suitable substitute performance by means of a damages award
iii. Likelihood that an award of damages could not be collected
iv. Specific performance is more likely to be awarded when the subject matter of the contract is “unique” in some respect, e.g.:
1. Real property
a. Usually granted to prospective buyers of real estate, much less often granted to sellers.
2. Heirlooms
3. Works of art
4. One-of-a-kind objects
5. Intangibles not readily available on public market, such as closely held stocks and patents.
v. More likely awarded to buyers than sellers, but technically available for both.
2. When there are no undue practical limitations on court’s ability to grant relief, i.e., difficulty of judicial supervision.

3. Grant of relief will not be unfair.

a. Specific performance/injunction will be refused where:
i. The contract was induced by mistake or by unfair practices,
ii. The relief would cause unreasonable hardship or loss to the party in breach or to third persons
iii. The exchange (consideration) is grossly inadequate or the terms of the contract are otherwise unfair.
iii. Contracts for personal service or supervision
1. Promises to render personal service will not be specifically enforced
2. A promise to render personal service exclusively for one employer will not be enforced via injunction if
a. Its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable; or
b. Will be to leave the employee without other reasonable means of making a living. 
3. Some courts may enjoin an employee from working for another employer based on implied promise or express exclusivity clause. 
4. Courts will likely deny request for injunction if personal services are NOT special, unique, unusual, or of peculiar value->
a. Plaintiff can hire a substitute performer and recover damages from defendant. 
iv. Specific performance under UCC
1. May be decreed for buyer when goods are “unique” or  “in other proper circumstances.”
2. Comparable provisions for sellers, allow goods to be forced on buyer when goods are not reasonably subject to resale. 
3. If goods readily available on market, specific performance will almost certainly be denied. 
e. Agreed damages / “liquidated damages”
i. Reasons for agreeing on amount of damages in advance:
1. Easier and more efficient to obtain relief if a breach occurs, especially if the contract involves a venture or transaction that is speculative (avoids issues of foreseeability, reasonable certainty, and mitigation).
2. Helps parties predict cost of breaching.
3. Facilitates negotiated settlement of disputes rather than costly and uncertain litigation. 
ii. Enforceability:
1. Courts will not enforce if it finds liquidated damages provision to be a “penalty,” if so, non-breaching party must prove damages in the usual way.
a. Penalty == not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party.
2. Many courts presume enforceability and put burden of proof on party seeking to invalidate the provision.
iii. Allowed amount of damages in LD clause:
1. Must be (1) reasonable in light of anticipated or actual loss caused by breach and (2) the difficulties of proof of loss. 
iv. Assessing provision at time of contract or after breach:
1. Traditional view was that the provision should only be assessed at the time of the making of the contract; if it is a reasonable forecast of loss from that vantage point.
2. The more modern view allows courts to assess reasonableness either at the time of contract formation or after breach.
a. There is some division between courts as to whether the “disjunctive” approach of looking at reasonableness in light of anticipated OR actual loss requires courts to hold that LD clauses unenforceable that were reasonable at formation but unreasonable in light of the actual loss or if the clause should be upheld if reasonableness is met when viewing the provision from EITHER temporal vantage point. 
f. Breach under the UCC:

i. Seller breaches when it
1. Fails to make delivery
2. Repudiates contract
3. Delivers non-conforming goods
a. “Perfect tender rule” – Buyer entitled to perfect tender of goods ordered and has right to reject goods that fail to conform in any respect to the contract
i. Substantial performance is NOT applicable
ii. Buyer must act prompt to reject, otherwise deemed to accept nonconforming goods
iii. Exception for installment contracts—
1. Buyer cannot reject a nonconforming installment if
a. Nonconforming installment does not substantially impair value of the contract as a whole
b. The imperfect tender can be cured
c. The seller gives buyer adequate assurances that they will in fact cure
iv. Notice of seller’s cure:
1. If time for performance has not expired, seller may notify buyer of intention to cure and make timely conforming delivery.
ii. Buyer’s rejection:
1. Duty of good faith applied—can’t reject goods for some minor or trivial non-conformity just, for example, to get out of the deal. 
2. If proper grounds for rejection, it must be within reasonable time after tender and buyer must seasonably notify the seller. 
iii. Revocation of acceptance:
1. After acceptance, buyer may be entitled to revoke acceptance if:
a. Non-conformity has not been cured
b. Difficult to have discovered it before acceptance. 
2. Must occur within a reasonable time after the buyer discovers or should have discovered ground for revocation AND before any substantial change in condition of goods which is not caused by their own defects. 
a. Not effective until buyer notifies seller.
iv. Damages recoverable by buyer who cancels contract by rejecting goods or revoking acceptance (like declaring total breach, not recission)
1. Cost of cover
a. Buyer can cover after seller’s breach by making a good faith and reasonable purchase of substitute goods, w/o unreasonable delay

b. Can then recover difference between cost of cover and contract price PLUS incidental/consequential damages, less expenses saved in consequence of seller’s breach.
2. Market damages:

a. Available if cover is not an option, either because buyer is not able to cover, did not act reasonably in covering or chose not to cover.

b. Defined as “difference between market price at time when buyer learned of breach and the contract price” PLUS incidental and consequential damages, MINUS expenses saved in consequence of seller’s breach.
3. Incidental and consequential damages
a. Limited by foreseeability and mitigation, i.e., seller not liable for losses that could have reasonably been prevented by cover.

b. Damages to person and property recoverable as consequential damages.
v. Acceptance of goods
1. Three ways to accept
a. (1) After reasonable opportunity to inspect, signify to seller that goods are conforming or will take despite nonconformity
b. (2) “fails to make effective rejection” after having had reasonable opportunity to inspect
c. (3) Takes act “inconsistent with seller’s ownership” (e.g., alters or modifies goods)
2. Damages for breach in regard to accepted goods
a. Buyer must give notice of deficiency to seller within a reasonable time to preserve right to collect remedy.
b. May recover damages based on loss suffered by buyer as a result of the deficiency in the goods
c. For breach of warranty, damages are “difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted…”
g. Seller’s UCC remedies
i. Seller may cancel K upon buyer breach via:
1. Wrongful rejection
2. Wrongful revocation of acceptance
3. Repudiation
4. Failure to make payment due on or before delivery
a. If Buyer fails to pay price after delivery, seller cannot cancel K, must recover price under 2-709. 
ii. Seller direct damages:
1. Seller who cancels K may recover damages via:
a. Seller resale
i. May resell goods and recover difference between resale price and K price.
1. Must give buyer proper notice, and resale must be in good faith and commercially reasonable manner.
2. Damages not recoverable if seller engages in “sham” resale to friendly purchaser or affiliated entity.
ii. Seller may proceed by private or public sale.
1. If private, seller must give buyer reasonable notice of intention to resell.
2. If public (e.g., auction), seller must give buyer reasonable notice of time/place of resale.
b. Market damages
i. If seller has not resold goods or failed to comply with resale requirements, may recover
1. Difference between Contract Price and Market Price of goods at time and place at which delivery was to have been tendered under contract.
c. Lost profits
i. Seller may recover profit if cover or market damages not adequate to put seller in good a position as performance would have done; allowed to recover lost profit when seller can show it is a “lost volume seller.”
d. Recovery of K price
i. May recover when:
1. Good have been accepted (but not paid for)
2. Goods have been lost or damaged within a commercially reasonable time after risk of loss has passed to buyer; or

3. Seller is unable to sell the rejected but conforming goods after reasonable efforts.

a. If seller is entitled to recover price, goods must be turned over to buyer. 

iii. Incidental damages are recoverable
1. Consequential damages not specifically mentioned. Jx split on whether they can be recovered, since UCC 1-103 suggests common law principles should be used when not displaced by UCC provisions.  
2. Liquidated damages available subject to the usual exceptions (void when a penalty).
iv. Contractual modification or limitation of remedy:
1. Agreement may limit or alter measure of damages, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts.
a. Where circumstances cause a limited remedy to “fail its essential purpose,” remedy may be had as provided by UCC.
2. Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.
a. Limitation for injury to person in case of consumer goods not allowed.
