FORMATTING FOR IRAC:
COMMON PHRASES:
Choice of Law
· UCC v. Commonlaw: First, this contract is governed by the law of UCC, because it is a sale of goods. _______ is a tangible, movable thing that exists. Thus, using main purpose of the contract is for the sale of goods, and thus is governed by the UCC.
· UCC v. Commonlaw: First, this contract is governed by the common law. The UCC covers contracts that consist of a sale of goods. _______ is a not tangible, movable thing that exists. Thus, the caontract will be governed by the Common law.
· If the UCC is silent on a particular rule, then the common law applies. UCC §1-103(b)
What is a contract?
· A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty. Rest.2d. §1 The formation of a contract requires a bargain in which there is [1] a manifestation of mutual assent to the exchange and [2] consideration. Rest.2d. §17(1) 
· A manifestation of mutual assent includes offer and acceptance of the offer. 
Consideration?
· Every contract requires consideration on both sides of the transaction. Consideration consists of: (1) a bargained for exchange between the parties, and (2) that which is bargained for must be of legal value. 
· When two parties modify an existing contract, they are creating a new contract. Consequently, the modified contract must meet formation rules.
Manifestation of Intent?
· An offer requires: [1] a manifestation of present intent to enter a bargain; [2] that it be stated in certain and definite terms; [3] that it be communicated to an identified person or persons; [4] that an offeree be able to reasonably understand that a contract would result if accepted.
· When a subject is not covered in the UCC, the UCC reverts back to the common-law.
· Acceptance of an offer is a [1] manifestation of assent [2] to the terms thereof made by the offeree [3] in a manner invited or required by the offer.
· If the parties had intended to include anything else, they could have and would have done so; since they did not, we infer that they intended for those other things to be excluded.
Promissory Estoppel?
· A [1] promise which the [2] promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does [3] induce such action or forbearance [=detrimental reliance]is binding if [4] injustice can be avoided only by enforcement of the promise.
Restitution/Quasi-Contract/Promissory Restitution:
· A court may order restitution if: (1) the plaintiff has conferred a benefit on defendant; (2) the defendant has knowledge or appreciation of the benefit; (3) the defendant has accepted or retained the benefit conferred and (4) the circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it.
· Promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice. Those factos to consider in this doctrine are: (1) “the definite and substantial character of the benefit received, (2) formality in the making of the promise, (3) part performance of the promise, (4) reliance on the promise or the probability of such reliance.  . . . ”


PROMISE: 
· A promise is [1] a manifestation of intention [2] to act or refrain from acting in a specified way, [3] so made as to justify a promisee in understanding that a commitment has been made. Rest.2d. §2(1)
· Basic Rules of Interpretation: 
· Ordinary meaning (the most important one): Interpret language according to the objective and ordinary meaning of the words
· Technical: Technical terms and words of art are given their technical meaning
· Surrounding Circumstances: Words and conduct are interpreted in light of all of the surrounding circumstances
· Gratuitous Promise:
· Executory promise: An executory gratuitous promise lacks consideration and therefore is unenforceable as a contract
· Executed promise: If a gratuitous promise is executed, then the promisor cannot rescind the promise because gave without the expectation of compensation
· Rebuttable presumption: services rendered by among family members are gratuitous. May be overcome if there is “clear & convincing evidence”

Dougherty v. Salt: Boy received promissory note for $3,000 from his aunt, payable at her death or before. Use was made of a printed form, which contains the words ‘value received.’
· ‘Nothing is consideration that is not regarded as such by both parties.’ 
· Note was the voluntary and unenforceable promise of an executory gift. The promise was neither offered nor accepted with any other purpose. 


PUBLIC POLICY:
· Freedom of contract (promoting voluntariness): Parties should be free to enter agreements without government intervention
· Fairness/Equity (for the K parties as well as for society at large): Social justice demands that courts look at the substantive terms of the deal because of unjust imbalances in bargaining power
CONTRACT FORMATION:
CONSIDERATION:
· Every contract requires consideration on both sides of the transaction. Consideration consists of: (1) a bargained for exchange between the parties, and (2) that which is bargained for must be of legal value.
· Bargained for exchange: the promise must induce the detriment and the detriment must induce the promise.; i.e. a reciprocal promise. §??? 
· Past consideration does not equal reciprocal inducement. Both parties are not trying to induce each other since one action has already happened.
· Legal value: established if there is either: (1) a detriment to the promisee or (2) a benefit to the promisor. 
· Detriment, any act, forbearance or creation, modification or destruction of a legal relationship will be sufficient to sustain a promise. Rest.2d. §71 (3) 
· Note: Waiver of a legal right is the best/easiest way to think of "legal value." For simplicity, refer to this as a legal detriment to the promisee*
· Benefit: Receipt of service, property, or some tangible gain.

Hammer v. Sidway: whether by virtue of a contract testator was indebted to his nephew in the sum of $5,000. Agreement to refrain from drinking, using tobacco, swearing, and gamble for money until he became 21 years of age, then the uncle would pay the nephew $5,000. 
· Argued that nephew received a benefit but was a legal detriment. Consideration was met. Thus in the legal sense uncle was benefited.

CONSIDERATION SUB-ISSUES:
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Conditional Gift
· Conditional Gift: the promisor intends to give a gift. However, the promisee must perform an action (or forbearance) in order to receive benefit of the gift.
· Ex: Presence of condition. The occurrence of a condition activates the gratuitous promise. 
· Old Sofa example

PENNSY SUPPLY v. AMERICAN ASH: promise to give aggrite for free -> Pennsy - promises to haul aggrite away. American Ash was trying to avoid disposal costs that it would have otherwise incurred.
· An aid, not a conclusive test, an inquiry into determine if the promise was a benefit to the promisor. The occurrence was requested as consideration. E
· If the detriment is consideration, the promise is a legally enforceable as a contract. If promisor’s motive was to give a gift, then the detriment is a condition to receive and is not consideration.

Adequacy of Consideration:
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Bataskis v. Demotsis: Batsakis loaned $25 (500,000 drachmae), in exchange for Demotsis promise to pay $2,000 (8% interest) a time where they had no access to their estates in America. Desperation/motive induced Demotsis. Batsakis has motive to be paid a lot. Quid pro quo.
· A merely unequal consideration does not void a contract. A valid contract exists because both parties provided some consideration. Freedom of contract.

Illusory Promise:
· A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances - §77(a)
· Unless the promisor’s alternative performance would be consideration 
· YES: $100 for my iPhone unless I change my mind. I promise to paint your house and you give me a testimonial unless you don’t like it. HAS TO BE IN GOOD FAITH.
· NO: $100 in exchange for iPhone or Laptop.
· REFER TO UCC FOR ILLUSORY RULE.

Moral Consideration/Past Consideration: 
· Moral obligation will not serve as consideration for the enforcement of a promise; 
· Exceptions: Promises to pay debts barred by statute of limitations, a debt discharged by bankruptcy, debts of a minor reaffirmed upon age of majority, PR
· A promise based on past consideration is generally unenforceable since it was not bargained for. 
· Detriment induced the promise, but promise did not induce the detriment.

PLOWMAN et al. v. INDIAN REFINING CO: Defendant's made a contract with employees to pay them and had no working obligations except to pick up the check. The plaintiffs claim they were told they were going to be paid for life out of appreciation of past services or pleasure afforded the employer. 
· There was no bargain for exchange. The doctrine of validity of moral consideration has received approval in some courts, but quite generally it is condemned because it is contrary in character to actual consideration. Such acts were benefits to the plaintiffs and not detriments. Nominal consideration/conditional gift/past consideration.


TYPES OF CONTRACTS
· Bilateral Contract
· In a bilateral contract, the parties form a contract by exchanging promises. The consideration for one promise is the reciprocal promise—not the actual performance. The bilateral contract forms when the promises are exchanged.
· Unilateral Contract
· In a unilateral contract, the consideration for the promise is not a return promise to perform, but the actual performance of the promisee. Only the actual performance forms the contract
· Option agreements: 
· A type of contract that gives the offeree an opportunity to accept an offer. In return for consideration, the offeror agrees not to revoke an offer for a period of time. $1 here would suffice.
· Requirement/Output Contracts under UCC

PRE-EXISTING DUTY RULE
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain §73
· Types: (1) Public Duties of Public Officials, (2) Public Duties of Private Parties: E.g., Duty under the law not to perjure oneself; (3) Contractual Duties: Any pre-existing legal duty voluntarily assumed via private contracts, and enforceable under the law of contract
· Exceptions to the Legal Duty Rule:
· A Fair and Equitable Modification in View of Changed Circumstances
· Promissory Estoppel
· Modification Under the UCC

MODIFICATIONS
· Types of Contract Modifications:
· (1) Additional or different consideration
· (2) Settlement of a honest dispute
· Accord and Satisfaction: a new agreement (a separate contract with an exchange of promises) in which an oblige agrees to accept some sort of different performance that was originally promised.
· Mutual Rescission: Mutually agree in good faith/both performances have to be executory. cannot rescind to start a similar contract*
· Novation: when parties agree to replace an existing obligor with a new obligor 
Alaska Packers’ Ass’n v. Domenico et al.: Fisherman agree to contract for a set price to fish for the season with a bonus of extra compensation for each fish they caught. While out at sea, the “strike/protest” for higher wages when it was already too latte to get new fisherman. State their nets were faulty but did not make sense as to why the company would do that. counter-productive. WASNOT: A fair and equitable modification in view of changed circumstances: the nets were not new and turned out to be something different/ eroded. Hemmed into a corner. Duress.
· If parties enter a new agreement under which one party agrees to do no more than he was already obligated to do under an existing contract, the new agreement is unenforceable for lack of consideration.


MUTUAL ASSENT
· The offer defines the terms, and the acceptance unequivocally agrees to the terms in the offer. Courts determine intent by examining the language and actions of the parties.
· Objective Theory: A party’s manifestation of assent is judged by the objective reasonable interpretation of his outward expression of consent and not by his subjective intent. Words and conduct of the parties will normally be given the same meaning that would be given by a reasonable person in the same circumstances.
· Failure to Read: (application of the objective principle) 
· “The law is clear, absent fraud, duress or mutual mistake, that one having the capacity to understand a written document who reads and signs it, or, without reading it or having it read to him, signs it, is bound by his signature.”
· Rebuttable presumption ( an assumption of fact accepted by the court until disproved) exists that if a party signs a contract, then they are deemed to have read and understood the terms and intend to be bound by the terms.
· Exceptions to the Objective Standard 
· Who’s meaning prevails- §201:
· (1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
· (2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
· (a)that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
· (b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
· (3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
· A. Both Parties Have the Same Subjective Interpretation: 
· a court would not apply the objective meaning of the term since it would not reflect the intent of the parties. Given the underlying policy of freedom of contract, it makes sense that courts allow parties to define a term with a meaning other than the objective meaning of the term.
· B. One Party Knows (or should know) of the Different Interpretation Used by the Other Party:
· This exception turns on knowledge. If Party A knows (or has reason to know) that Party B has a different interpretation than A, then Party A is bound by Party B’s interpretation.
· C. Each party has a different interpretation and both interpretations are reasonable:
· No “meeting of the minds.” 
· If there was never an agreement on a term and there is a material effect on the performance of one party, then the court will not enforce the agreement. 
· If not immaterial, court might be inclined to assign a reasonable interpretation and enforce

Bull Motor Co. v Murphy (EXCEPTION B): An unknown thief took a new truck from the lot of appellant Bull Motor Company (BMC). The seller had reason to know buyer would understand new as not stolen. Buyer would not know of the obscure statute. Because seller was less innocent, a contract is formed under the buyers meaning of “new”. Held that the definition of the term “new vehicle” is not determined by reference to the statute but, rather, by the parties’ intention.

Raffles v. Wichelhaus (Case Illustration:  EXCEPTION C): the seller and the buyer each subjectively different understandings on when the ship was going to sail. One thought ship sailed for September and one thought ship sailed in December. Modern rule: equally reasonable then no contract form.
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OFFER
· PARTIES: Offeror: party making the offer. Controls the terms. Offeree: party to whom the offer is made
· Power of acceptance: The right to form the contract merely by agreeing to every term of the proposed offer. This right is conferred upon an offeree when an offer has been made.
· Preliminary Negotiations: If one of the elements from an offer is missing but the parties are still talking, then they are said to be in “preliminary negotiations.
· Provides that if a potential offeree “knows or has reason to know that the other party making a statement does not intend to conclude a bargain until he has made a further manifestation of assent,” then no offer has been made and the parties are in preliminary negotiations. §23
· An offer requires: [1] a manifestation of present intent to enter a bargain; [2] that it be stated in certain and definite terms; [3] that it be communicated to an identified person or persons; [4] that an offeree be able to reasonably understand that a contract would result if accepted.
· [1] refers to outward expression to another party rather than secret intent.
· [2] courts require certain and definite terms in order to enforce.
· [3] a distinction between invitations to deal to large groups and an offer directed at a specific person or group of persons.
· [4] whether or not it is reasonable to conclude that an acceptance forms a contract. Determining this is again a matter of context, therefore implicating the objective view of contracts.
· [2] Certain & Definite Terms 
· Certainty: [1] terms of the contract are reasonably certain. [2] The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. [3] The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance. §33
· Common Essential Terms/Implied Terms: What constitutes the essential terms of an agreement depends on the type of agreement and the surrounding circumstances
· Time of Performance:
· When the parties do not include a time for the completion of performance, then courts typically imply a reasonable time.
· If the contract is one involving continuing performance but no end date is included, then it “is usually terminable by either party at any time.
· Price to be Paid: 
· The price term in a contract is an important data point when a court is determining a breach and a remedy. Courts are flexible, however, and an actual dollar figure is not necessary so long as there is some objective way to determine the price.
· Scope of work to be done or property to be transferred:
· Too much uncertainty about the work being done or the thing being bought can also make an agreement unenforceable.
· Agreements to Agree
· In a negotiation where the parties cannot agree on some essential terms, it is common to have an agreement to agree in the future. Are enforceable agreements to continue negotiating over the essential terms in good faith
· Parties must manifest intent to enter a bargain and there needs to be enough certainty in the terms to determine a breach and a remedy.
· If the terms are not essential, a court can usually imply those terms and there is no agreement to agree problem

LONERGAN V. ALBERT SCOLNICK: The defendant placed an ad in a Los Angeles paper reading, needing cash and willing to sacrifice. “Form Letter” – when informing where the property was and how much he would be willing to take. Series of letter exchanges. “It is also clear from the correspondence that it was the intention of the defendant that the negotiations between him and the plaintiff were purely preliminary,” is applicable here. The language used by the defendant in his letters of March 26 and April 8 rather clearly discloses that they were not intended as an expression of fixed purpose to make a definite offer, and was sufficient to advise the plaintiff that some further expression of assent on the part of the defendant was necessary. The advertisement in the paper was a mere request for an offer.

· Advertisements & Price Quotes: Advertisements, catalogs, flyers, and price quotations are usually not offers but are merely invitations to bargain.
· This rule acts as a situational guidepost or presumption against advertising and price quotes as offers. One principal reason for the rule is that a price quote alone—without any additional terms—is regarded as too uncertain to be construed as an offer.
· the objective meaning of the word “quote” normally suggests an invitation to bargain rather than manifesting intent to enter into a bargain.	Comment by Ruvalcaba, Jacob: What if there sold out of starbucks?
· A price quote could be an offer if (1) there are enough terms in the price quote to satisfy the certainty requirement, and (2) the objective meaning of the quote shows intent to enter into a bargain.
· satisfy the first two elements of an offer. Most advertisements are not directed to an identified person or persons; they are directed to the public at large.
· Exceptions to Advertisements: 
· Misleading Advertising. Courts sometimes enforce deliberately misleading advertising, which intentionally lures customers into a store only to be told that the advertised item is unavailable. The store then tries to sells a higher-priced item.
· By Statute. Some states have passed statutes that require sellers to honor prices that are stated in an advertisement.
· Rewards. An advertisement that offers a reward is usually construed as an offer. The offer, however, is for a unilateral contract that can only be accepted by performance
· Family Contracts and Social Engagements
· Traditionally, it was thought that an agreement among family members was not intended to be legally binding.
· Similarly, an agreement for a social engagement is also normally thought not to result in a legal obligation.

Leonard v. PepsiCo: Never an offer. Advertisement (was not directed to a person/group/preliminary negotiation) and Catalog*** meant to be the offer not the advertisement which had made it clear. If it is clear that an offer was not serious, then no offer has been made. It must be an expression of will or intention. It must be an act that leads the offeree reasonably to conclude that a power to create a contract is conferred. Targeted at the general public.

ACCEPTANCE
· Acceptance of an offer is a [1] manifestation of assent [2] to the terms thereof made by the offeree [3] in a manner invited or required by the offer. §50(1)
· (1) acceptance must be unequivocal and unqualified in order to bind the offeror.
· (2) The offeree must assent to every term of the offer. This is referred to as the mirror image rule. Acceptance must mirror every term in the offer exactly.
· (3) The offeree must accept in the manner invited or required in the offer. If the offeror specifies that acceptance may only be made in a certain manner, then only that method can be used to accept the offer.
· Acceptance by performance or promise
· If offeror does not specify whether she is inviting acceptance by promise or performance, offeree has the choice as to how to accept	Comment by Ruvalcaba, Jacob: in case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
· Restatement provides that the offeree does not have to notify the offeror that he has accepted by performance unless (1) the offer requires it, or (2) the offeree “has reason to know that the offeror has no adequate means of learning of the performance” in a reasonably prompt time.
· In case of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses. If the offeree chooses performance, then the beginning of performance is deemed the acceptance and the offeree is contractually bound to complete performance.
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· Termination of the Power of Acceptance:
· Rejection: An offeree rejects an offer when he communicates to the offeror that he does not intend to accept the offer. A rejection terminates the offeree’s power of acceptance; therefore, the offeree cannot reject an offer and then later try to accept it.
· Revocation: An offer is generally freely revocable at any time before it has been accepted if the offeree receives notice of the revocation. Notice of the revocation may be received directly from the offeror or indirectly from another party or by other means. The revocation may be communicated by words or by actions of the offeror.
· If the offeror’s words or actions demonstrate that the offeror no longer unequivocally intends to enter into a bargain, then one of the key elements of an offer is no longer met and the offer is considered revoked. even if the offeror merely shows that they have some second thoughts about entering the bargain, then the offer is revoked, since the element of manifesting intent to enter into the bargain is no longer present
· Counteroffer:  Sometimes offeree might say they are making a “conditional acceptance. If the acceptance is not an absolute and unequivocal assent to each and every term of the offer, then the purported acceptance is a counteroffer.
· Sub- Issue: Mere-inquiry or counter offer?
· A mere inquiry regarding the possibility of different terms, a request for a better offer, or a comment upon the terms of the offer, is ordinarily not a counteroffer. Such responses to an offer may be too tentative or indefinite to be offers of any kind; or they may deal with new matters rather than a substitution for the original offer; or their language may manifest an intention to keep the original offer under consideration §39(b)
· Lapse of Time/Death:
· Lapse of time: An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time. What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made.	
· A reasonable time is interpreted by all of the facts and circumstances including the subject matter of the offer, price fluctuations, the means by which the offer was made (e.g., face-to-face or through the mail), what the parties actually said, and business practice. One rule of thumb is that if the parties are bargaining in a conversation (face-to-face, by telephone, or other means), then any offer made is usually considered to terminate at the end of the conversation. However, this could easily be modified if other facts indicate that the offeror intended that the offer stay open for a longer period of time.
· Death: If either offeror or offeree dies or becomes legally incapacitated, then the offer terminates, and the offeree no longer has the power of acceptance.12 The termination occurs regardless of whether the offeree knows that the offeror has died or become incapacitated.
· Be sure to extend this rule only to mutual assent. If the contract has already been formed, then the death of a party does not normally terminate the obligations under the contract provided that the party’s estate can carry out the performance.
· Special Issues:
1. Auctions: In a traditional auction, the bidder is the offeror, and the auctioneer is the offeree. The acceptance occurs when the auctioneer’s hammer falls.
2. Silence as acceptance: Silence is normally not acceptance. 
· Exception: the offeree could always agree that silence is acceptance. This type of agreement is often referred to as a negative option billing plan.
· Exception: If the parties have operated in the past in a way in which silence was acceptance, then a court could conclude that the past business practices were part of their agreement in the disputed contract.
· Exception: an offeree could have rejected the consideration but instead takes advantage of it knowing the compensation was expected, then the offeree has exercised dominion over the consideration and is considered to have accepted the goods or services. symmetry with restitution doctrine.
3. Mailbox Rule: When sent through the mail, an acceptance is effective on dispatch. Everything else—i.e., the offer, a rejection, a counteroffer or revocation—is effective on receipt.
· Special Situations:
· Acceptance Then Rejection: If an offeree sends an acceptance and then changes their mind and sends a rejection, then the rejection is ineffective. suppose that the offeror receives the rejection before the acceptance and relies to their detriment on the rejection by making the offer to another party, In that case, the offeror may use the doctrine of detrimental reliance to estop the offeree from claiming that a contract formed upon dispatch of the acceptance since the offeror relied to their detriment on the rejection
· Rejection Then Acceptance: If an offeree sends a rejection and then changes their mind and sends an acceptance, then the mailbox rule does not apply. Whichever communication arrives first is effective.
· Exceptions:
· Offeror may stipulate that acceptance is not effective until receipt. Given that the offeror is the master of the offer, she always has the ability to define the nature of acceptance.
· Acceptance under an option contract is not effective until receipt. The reason for this is that in an option contract, the person who is holding the right has bargained for time. It would not be fair to extend the time of the options by mailing an acceptance on the day that the option expires.
· Federal government contracts. By law, the government has deemed that it is not bound to the mailbox rule and that all acceptances are effective on receipt.
BENYA v. STEVENS AND THOMPSON PAPER COMPANY, INC: , Landvest on behalf of Benya prepared a purchase and sales agreement for the purchase of the woodlot. Plaintiff executed this agreement, which was then forwarded to defendant. Defendant’s attorney made a number of interlined additions and modifications to the purchase and sales agreement. The document was then mailed back to Landvest, who discussed the changes made by defendant with the plaintiff. Plaintiff disagreed with the proposed amount of deposit and wanted clarification on some of the other modifications made by defendant. After consulting by telephone with defendant’s attorney, a new purchase and sales agreement was prepared by Landvest. Plaintiff executed this document on October 19, 1979, and it was received by defendant for approval in early November, 1979. Defendant never executed this document or responded concerning its terms, as the woodlot had been sold to another prospective purchaser.
· An acceptance must substantially comply with the terms of the offer (Mirror image rule). Plaintiff and defendant never reached a meeting of the minds on all essential details of the proposed sale. FINANCING WAS CLEARLY AN INTEGRAL PART OF THE CONTRACT, NOT JUST TIME OF PAYMENT. Taken together, they constitute defendant’s proposal for a new deal, or, more precisely, a counteroffer.






IRREVOCABLE OFFERS
Option Contracts (Freedom principle): 
· Option: promise to keep offer must be expressed. Some consideration must given for it.
· Underlying contract: this contract has not come into being yet though. Only on acceptance.
· Nominal consideration OK but consideration must have been paid
· Offer does not terminate due to rejection or counteroffer, et.c & stays open for option period.
· Acceptance effective when received - mail box rule

Conditional Contracts (Freedom principle) 	Comment by Ruvalcaba, Jacob: A condition is an event that must occur to trigger some legal effect or outcome
Event: uncertain occurrence of something that is not within the control of the promisor
Think of it like a light switch

· A conditional contract is one where the duties arise by the occurrence (or non-occurrence) of some event. One way to understand it is that the parties agree that the formation of the contract has a condition.
· A contract will form according to the terms of an offer. If and only if a condition (i.e., an event) occurs.
· Example: financing condition to the formation of a sale of a house

Pre-Acceptance Reliance ***Promissory Estoppel in Offer (Equity & Fairness)
· Overview: Restatement 90 can be used to make offer irrevocable
· Note: here PE is not being used to enforce a promise; it is being used to make an offer irrevocable because the offeree has relied to its detriment in believing that the offer would remain open for acceptance for a period of time
· Common example: General Contractor-Subcontractor case.

Drennan v. Star Paving: Drennan is general contractor with school and Star is a sub-contractor. Star’s implied promise to keep an offer open was detrimentally relied on by Drennan. It was an irrevocable offer and if accepted would create the underlying contract.

Part Performance of a Unilateral Contract (Equity & Fairness)	Comment by Ruvalcaba, Jacob: 
· Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it
· The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
· In the case of when there is ambiguity
· Only exceptions: reward situation, the only way you can accept this offer is by performance. This a true unilateral contract. 

Refer to UCC for: Merchant’s Firm Offer





STATUTE OF FRAUDS
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· The statute of frauds is both a formation requirement and an affirmative defense. If the agreement is of a type covered by the statute of frauds and there is no writing or exception, then the contract is void.
· (1) Is The Agreement within The Statute?: 
· A contract that is subject to the statute of frauds is said to be within the statute.: MYLEGS
· Marriage provision: covers promises to transfer property in return for either a promise to marry or the actual act of marrying someone. Does not apply to mutual promises to marry. Typically covered by prenups now.
· Over one-year provision: An agreement is subject to the statute of frauds if the performance requires over one year. 	Comment by Ruvalcaba, Jacob: We know for certain that it falls within the statute because the one year period is measured from the time the contract is formed, not the time that performance begins.
· If it is possible to be performed within one year --- even though the prospect is remote -- then it's outside of statute
· As long as one of the parties obligation is for over a year it is within it.
· Courts are very liberal in interpreting a contract as being able to be performed in one year
· Lifetime contacts are outside statute since it could be completed in one year: you could die
· Note: IF contract states that it is for over a year, but there is a right to terminate within the first year, the contract still falls within the statute
· Land sale contract: broadly defined to include many different types of transfers including not only an ownership interest, but also a mortgage on property, a lease for over a year, and the grant of an easement for over a year. Although the category speaks of “land,” the category includes other types of real estate such as condominiums or co-ops.
· The sale of an interest in land could also include the sale of minerals or buildings on a piece of property provided the buyer severs the minerals or buildings from the land. If the minerals or buildings are severed by the seller, then that constitutes a sale of goods and is covered by the UCC.
· Remember that leases for one year or less in duration do not constitute an “interest in land,” so the “Land Contract” provision of the Statute of Frauds would not come into play here, either.
· Executor payment of estate’s debts 
· The executor of an estate is the person appointed to distribute the assets (the “estate”) of a deceased person to the deceased’s beneficiaries. Sometimes, a person dies owing money, and the executor (who is often a family member or a friend of the deceased) promises to pay off the deceased’s debts. With the requirement that suretyship agreements be in writing, the cautionary function comes into play, giving executors pause before they assume the obligation.
· Refer to UCC: Sale of goods of $500 or more 
· Suretyship agreement
· Promise to Pay the Debt of Another: requires that a promise to pay the debt of another person or entity must be in writing.
· Typically, there are three parties involved in a suretyship agreement—the debtor, the surety (or guarantor), and the creditor. The guarantor promises to pay the debt if the debtor defaults on a payment. In exchange for the guaranty, the creditor agrees to enter into an agreement (such as loaning money) with the debtor.
· Such contracts must satisfy the writing requirement of the statute of frauds. The promise must be made to the creditor—not the borrower—in order to be subject to the statute. 
· Remember that consideration does not have to flow directly to the promisor; the benefit may be rendered to a third person.
· Exception: Enforceable Oral Suretyship Agreement
· The suretyship arrangement or guaranty is not subject to the statute if the guarantor benefits as a result of the guaranty.
· (2) Does The Writing Satisfy the Statute?
· [A] contract within the statute of frauds is enforceable if it is evidenced by [1] any writing, [2] signed by or on behalf of the party to be charged, which:, (a) reasonably identifies the subject matter of the contract, (b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and (c) states with reasonable certainty the essential terms of the unperformed promises in the contract.
· Any writing: “Any writing” means exactly that. 
· Contents of Writing: Restatement (Second) of Contracts §131 sets out three criteria for the contents of a satisfactory writing. Naturally, [1] the subject matter (e.g., the land to be sold, the type of service offered, or the position in an employment contract) must be included. [2] The parties need to be identified, and there must be some language to indicate that a contract exists between those parties. An offer by the party to be charged may also serve as evidence. [3] Finally, the “essential terms” that the plaintiff is seeking to enforce must also be stated in the writing.
· Signature: A signature is any sign that is intended to authenticate a writing.
· The Party to be Charged: The party to be charged is the party against whom enforcement is sought—i.e., the defendant.
· Miscellaneous Issues
· Multiple documents: The writing can be spread out over several documents; however, the documents must refer to the same transaction
· No communication or delivery requirements: The signed writing need not be directed at the party attempting to enforce the agreement.
· Written repudiations: Interestingly, a defendant has satisfied the statute’s writing requirement if he writes and signs a letter that says an oral agreement is unenforceable because of the statute of frauds.
· Court Documents: If a written/ signed court doc. contains an admission by the defendant that an oral agreement existed, then the statute is satisfied.
· Timing: The writing does not have to occur at contract formation. Two parties might form an oral contract within the statute of frauds, then later memorialize the agreement when one party sends the other a letter setting forth the terms and noting that they entered into the bargain. The letter is a sufficient writing to hold the party who signed the writing accountable.
· Modifications: If the parties modify a contract that was originally subject to the statute of frauds, then the modification must also be in a signed writing. If the parties modify a contract that was originally not within the statute of frauds but the modification puts it within the statute, then the modification must satisfy the statute even if the original contract was oral.
· Exceptions to The Statute
· Promissory Estoppel: the application of promissory estoppel as an exception to the statute of frauds requires a higher level of proof
· (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the statute of frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
· (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
· (a) the availability and adequacy of other remedies, particularly cancellation and restitution;
· (b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
· (c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
· (d) the reasonableness of the action or forbearance;
· (e) the extent to which the action or forbearance was foreseeable by the promisor.
· Success in courts: Although detrimental reliance is a principal exception to the statute of frauds, not all courts have embraced promissory estoppel as a method of overcoming the writing requirement.
· Limited as justice requires: As with promissory estoppel in the consideration context, a finding of detrimental reliance does not necessarily mean that the oral agreement will be enforced. Instead, the promise may be limited, as justice requires.
· Full Performance by Both Parties: If both parties have fully performed the contract then the statute of frauds will not act to rescind the agreement.
· Full Performance by One Party  (Over One-Year Provision): For agreements within the over one-year provision, completion of performance by one party satisfies the statute.
· Part Performance (Land Sale Contracts):
· Courts will typically grant specific enforcement on an oral contract for the transfer of land, if the buyer: 
· (1) reasonably relied on the contract, and
· (2) furnishes evidence that performance unequivocally refers to the alleged oral agreement.
· Such evidence is provided if the buyer:
· (1) takes possession of the property, and
· (2) makes valuable improvements.
· This remedy is only available if a party seeks specific performance—i.e., the actual transfer of the interest in land rather than money damages. If a party seeks money damages, then the part performance exception does not apply.
· Past Performance (Other Contracts)
· Except as noted in the property context, part performance is not an exception that satisfies the statute; however, part performance may be important in proving promissory estoppel. If promissory estoppel does not apply even though a party has partly performed, then a court will likely refuse to enforce the contract. In those circumstances, the alternative recovery is to seek compensation for the part performance under a theory of unjust enrichment/restitution
CRABTREE v. ELIZABETH ARDEN SALES CORP:  Where, however, some writings have been signed, and others have not as in the case before us there is basic disagreement as to what constitutes a sufficient connection permitting the unsigned papers to be considered as part of the statutory memorandum. the signed and unsigned writings to be read together, provided that they clearly refer to the same subject matter or transaction.





II. DEFENSES
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            Void ------------------------------------------------------ Unenforceable 

Remedies:
· Plaintiff: Rescission of contract (victim is the plaintiff) -> restitution of benefits
· Defendant: Raise as a defense to breach of contract action (victim is a defendant) -> restitution of benefits/reformation
Duress
· Restatement (Second) of Contracts §175(1): If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
· (1) Inducement: the improper threat must substantially contribute to the victim’s decision; Subjective Standard (the weak minded may be more easily influenced); But for the improper threat the victim would not have entered the contract. If the statement is true, then the inducement element is satisfied.
· (2) Improper threat: Restatement (Second) of Contracts §176(1)A threat is improper if
· what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,
· what is threatened is a criminal prosecution,
· what is threatened is the use of civil process and the threat is made in bad faith, or
· the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient
· i.e. a contractual right they are entitled too. Good faith and fair dealing will also consider freedom of contract v equity & fairness in it’s analysis.
· Rich & Whillock v. Ashton Development, Inc: Rich & Whillock entitled to $172,000. Britton presented Rich with an agreement for a final compromise payment of $50,000. Rich repeated Whillock’s earlier statements about the probable effects of nonpayment on their business going bankrupt. Britton replied: “I have a check for you, and just take it or leave it, this is all you get. If you don’t want this, you have got to sue me.” Duress: (1) inducement: acts of the owner the reason why the contractors entered into the agreement.  (2) Improper Threat: was not done in good faith. Were aware of the costs or did not seem to care. He could have asked if he had any question about the billing. Was trying to break a contract where there was no grounds to break. (3) No Reasonable Alternative: was on the brinks of bankruptcy.
· (3) No reasonable alternatives: i.e., unduly burdensome or risky.
· In most situations, a reasonable alternative could be a legal remedy such as an action for a breach of contract rather than entering into an agreement. However, just because a party has the right to litigate does not mean that bringing a lawsuit is a reasonable alternative. If the alternative of litigation “would cause immediate and irreparable loss to one’s economic or business interest,” then a court may find that the party had no reasonable alternative. 
· Consequences of Duress:
· Physical Compulsion: Contract void ab initio - If you don’t sign this agreement, when the other party of the contract takes your hand and forces you to sign
· Threat of Physical or Economic Harm: Contract voidable at the election of the victim.
· Third person Coercion Knowledge Requirement:
· When source of duress is a third party to the contract, contract void/voidable unless the other party to the contract acted in good faith and either performed under the contract or materially relied to her detriment.
Undue Influence

· RULE UNDUE INFLUENCE Restatement (Second) of Contracts §177
· Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.
· If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.
· Elements:
· (1) inducement: The undue influence must substantially contribute to the victim’s decision, and that is judged by a subjective standard (majority approach not the common law minority).
· (2) (a) unfair persuasion/domination: Hard pressure sales techniques are not enough. Needs to cross the line into coercion or intimidation. 	Comment by Ruvalcaba, Jacob: A sliding scale approach. Courts apply a sliding scale as to the weight between the two elements.
· (2) (b) undue susceptibility: (1) some weakness in the mind, or (2) because the parties are in a relationship of trust.
· Weakness of Mind: As to weakness of mind, the party could have (1) total incapacity, where a party does not understand the transactiontesobe, or (2) “a lesser weakness which destroys the capacity of a person to make a contract even though he is not totally incapacitated.”
· Relationships of Trust: A relationship of trust is merely another fact that should be taken into account to determine if there is undue susceptibility. Any relation of dependence.
· (3) An inequitable result: An inequitable result by itself—i.e., without unfair persuasion and undue susceptibility—would not constitute undue influence. In other words, a party who merely enters into a bad bargain cannot void the contract under undue influence
· (1) the economic consequences to the victim,
· (2) any divergence from the victim’s prior intent or course of conduct or dealing,
· (3) the relationship of the value conveyed to the value of any services or consideration received, or
· (4) the appropriateness of the change in light of the length and nature of the relationship.
· Common Characteristics of unfair bargaining: The pattern usually involves several of the following elements: (1) discussion of the transaction at an unusual or inappropriate time, (2) consummation of the transaction in an unusual place, (3) insistent demand that the business be finished at once, (4) extreme emphasis on untoward consequences of delay, (5) the use of multiple persuaders by the dominant side against a single servient party, (6) absence of third-party advisers to the servient party, (7) statements that there is no time to consult financial advisers or attorneys.
· Odorizzi v. Bloomfield School District: Plaintiff declares he was under severe mental and emotional strain at the time because he had just completed the process of arrest, questioning, booking, and release on bail and had been without sleep for forty hours. It is possible that exhaustion and emotional turmoil may wholly incapacitate a person from exercising his judgment. the representatives of the school board undertook to achieve their objective by over persuasion and imposition to secure plaintiff’s signature but not his consent to his resignation through a high-pressure carrot-and-stick technique—under which they assured plaintiff they were trying to assist him, he should rely on their advice, there wasn’t time to consult an attorney, if he didn’t resign at once the school district would suspend and dismiss him from his position and publicize the proceedings, but if he did resign the incident wouldn’t jeopardize his chances of securing a teaching post elsewhere

MISREPRESENTATION	Comment by Ruvalcaba, Jacob: Possible damages: Reliance.  Rescission would restore the parties to their pre-contract position—essentially unwinding the deal and returning the consideration to each party. Damages would attempt to put a plaintiff in the same position economically as if the misrepresentation had not been made. 
Reformation allows a court to rewrite some terms in a contract in order to more accurately reflect the parties’ intentions.
  
· Restatement (Second) of Contracts §164(1)If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient. Elements:
· 1. False statement of a Fact (misrepresentation): T
· “false statement of a fact.”
· Example 1: "upheld in a court decision" but in appeal. arguably still misleading - a false statement of a fact does not have to be on all fours be false. Just misleading.
· Could be conduct objectively interpreted as conveying false statement of a fact
· Misrepresentation must occur at or before contract formation.
· Consider implication and reasonable inferences to be withdrawn.
· Facts vs. Opinion. An honest opinion that is false is not a misrepresentation.
· 2. Intent (Scienter)
· Fraudulent: Restatement (Second) of Contracts §162(1): A misrepresentation is fraudulent if the maker intends...to induce a party to manifest his assent and the maker	Comment by Ruvalcaba, Jacob: No Materiality Requirement if Fraudulent (not like Torts)
· knows or believes the assertion is not in accord with the facts(Intentional), or
· does not have confidence that he states or implies in the truth of the assertion, or (Intentional)
· knows he does not have the basis that he states or implies for the assertion = negligent - (Maker knows or should have known that the facts are untrue)
· Innocent but Material: 
· Restatement (Second) of Contracts §162(2): A misrepresentation is material 
· if [1], or 
· OBJECTIVE STANDARD
· if [2] the maker knows that it would be likely to induce the recipient to do so.
· Subjective Standard: The speaker knows that this specific recipient would likely be induced even though a reasonable person might not be so induce
· 3. Inducement
· Proven if the base the recipient bases their decision to enter the contract substantially on the misrepresentation. 
· The misrepresentation does not have to be the only or the principal reason that the party entered into the contract. However, the party must have relied on the misrepresentation as being true in their decision to enter into the agreement.
· 4. Justifiable Reliance
· judged by the reasonability standard based on all of the facts and circumstances. 
· The cases on this element look at whether the receiving party of the misrepresentation knew or should have known about the falsity of the statement. If the receiving party should have known the representation was false but was consciously ignorant, then their reliance was not justified.
· James C. Foster v. Robert W. Cross, Supreme Court of Alaska:  (Broker misrepresents the buyers to the seller, although he was acting as a realtor for both parties. False Representations: Sanders told Cross that Stephens had had financial problems, but had resolved them. Foster concedes that these representations were false but innocent. Materiality: A reasonable man might well consider Stephens’ and Milby’s development experience and financial status of importance. Actual and Justifiable Reliance: A buyer of land, relying on an innocent misrepresentation, is barred from recovery only if the buyer’s acts in failing to discover defects were wholly irrational, preposterous, or in bad faith. Although not of a prudent man, it did not meet the steps provided.)
NONDISCLOSURE
· Definition: An uninformed party may seek rescission of a contract if there are non-disclosed facts which [a]have a material effect on the transaction, [b]are not readily observable, and [c]are not known to the non-disclosed party in the following circumstances:	Comment by Ruvalcaba, Jacob: In general, there is no duty to disclose material facts about a transaction that the other party does not know about. The doctrines of caveat emptor (“buyer beware”) and caveat vendor (“seller beware”) place the responsibility of being informed on each party. If one party has superior knowledge, then merely acting on that knowledge to one’s own benefit is perfectly acceptable and not fraudulent under the law.
	Comment by Ruvalcaba, Jacob: If she did not actually know, there is no duty because there is no such thing as negligent or innocent omission. If she did not actually know, there is no duty because there is no such thing as negligent or innocent omission. Under good faith and duty to act.	Comment by Ruvalcaba, Jacob: Always ask was it rationale the way the parties acted?
· where disclosure is required by statute;
· where a party intentionally conceals the non-disclosed facts,
· Active Concealment. When a party purposely “hides something from the other, as when the seller of a building paints over a defect,” then the conduct is the equivalent of a misrepresentation. It is as if the party declared that the “defect does not exist.
· Indirect Concealment. This occurs when “a party prevents the other from making an investigation that would have disclosed a defect.”
· where the uninformed party is entitled to know the facts because of a relationship of trust and confidence between the parties; or
· in order to prevent or correct a mistake of the uninformed party when nondisclosure is a breach of the duty of good faith.
· Key: it is not remaining silence in the face of a question and you deflect the answer // even if your not asked the question, if you have duty to speak then silence is a misrepresentation
· ADD: where disclosure necessary to correct a previous assertion from being a misrepresentation (R2d §16)
· Maybe it was true at first but over time circumstances change then a seller would need to correct themselves
· Hill v. Jones: (They did not mention the past termite infestation and treatment to the realtor or to the termite inspector. Other evidence presented to the trial court was that during their numerous visits to the residence before close of escrow, buyers had unrestricted access to view and inspect the entire house. Asked about a ripple on the floor and were told it was water damage) *Argument can be made for both misrepresentation and nondisclosure*





Unconscionability	
· Rule: UNCONSCIONABILITY	Comment by Ruvalcaba, Jacob: Unconscionability must Exist at Contract Formation: 
A contract might be on terms that are fair at the time of contract formation but that become unfair later. In such situations, the unconscionability doctrine would not apply.
Remedies:
The remedies for unconscionability are rescission, severance, or reformation.
reformation preserves the relationship between the parties, although courts prefer severance or rescission.

· Courts that find any contract or clause to be unconscionable at the time it was made can refuse to enforce the contract or limit the unconscionable clause to avoid an unconscionable result.
· Unconscionability requires both 
· (1) procedural unconscionability, and 
· (2) substantive unconscionability.
· In applying the elements, a sliding scale allows for a greater degree of one element and a lesser degree of another to result in a finding of unconscionability.
· Procedural unconscionability may be demonstrated by
· gross inequality in bargaining power OR
· Gross inequality in bargaining power occurs when a party lacks a meaningful choice. 
· Adhesion contracts are one example where courts have found that a party lacks meaningful choice.
· Unfair surprise:
· Lack of Actual Knowledge of Terms
· Sharp Bargaining Practices
· “Sharp practice” is a term used to denote marketing techniques that border on being dishonest and misleading.
· Complex and Hidden Terms in a Complicated Document
· In analyzing whether terms are too complex and hidden, courts consider factors such as font size, bold headings, placement of terms, length of document, and clarity of language. Requiring that a party separately initial an important term is evidence that the term was not hidden.
· Relating to contract: 
· Boilerplate terms that most people don’t read
· Important terms buried in fine print or other “unfair surprise”
· Legalese or difficult to understand terms
· Adhesion contract (=presented on “take-it-or-leave-it” basis); preprinted/standard form contract
· Relating to the parties & bargaining process
· Poor, illiterate, unsophisticated party
· No real time or opportunity or read/understand
· Little or no leverage to bargain/negotiate
· Irregularities/overreaching/”naughtiness” in bargatelining process
· Gross inequality in bargaining power
· Substantive Unconscionability (Courts take into account all of the facts and circumstances including the commercial needs of the particular trade or case.)
· Overly harsh allocation of risks not justified by the circumstances, or
· Examples: Disclaimer of Liability for Intentional Torts; Disclaimer of Liability for Gross Negligence; Mandatory Arbitration Clause
· Great price disparity (i.e., gross inadequacy of consideration, unduly favorable to another party).
· Factors:
· Bargain that is “such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other
· CASES: Capili v. Finish line: (Arbitration clause is at issue. Employee dispute resolution plan. (1) Forum selection clause (2) exemption of certain claims (3) clause sharing of fees. Procedural: lacked meaningful choice because she wanted to work and it was requirement to sign arbitration clause. It could be argued that it was not procedural because the website highlighted it. Substantive: (1) Has to go all the way to Indiana. (2) gives Finishline option on what they want to bring. (3) the defendant should bear the fees here because arbitration is expensive) Williams v. Walker-Thomas Furniture: (In the event of a default in the payment of any monthly installment, Walker-Thomas could repossess the item. The effect of this rather obscure provision was to keep a balance due on every item purchased until the balance due on all items, whenever purchased, was liquidated. (1) these items are necessary for these people - more of an adhesion contract because it is take it or leave it. Evidence of sharp bargaining. Williams made most purchases at home. He did not read instruments and was not provided a contract copy. They were signed at her home. Unusual place. (2)Terms of contract were unconscionable an unduly favor one party.)


EXCUSES - MISTAKES	Comment by Ruvalcaba, Jacob: If the basis of the rescission and restitution action is “mistake,” it's important to distinguish between mutual and unilateral mistakes. If the mistake was mutual, rescission and restitution is available to both parties. If it's unilateral, the mistaken party may only rescind and seek restitution if one of two circumstances exist—either the other party knew or should have known about the mistake and took advantage of the mistake, or the mistake involves a basic assumption underlying the contract and the burden on the mistaken party of performing outweighs the burden on the other party if the contract is rescinded

Mutual Mistake: Restatement (Second) of Contracts §152(1)Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake
· Analytical framework:
· A contract is voidable under mutual mistake if:
· (1) Both parties, at contract formation,
· (2) make a mistake,	Comment by Ruvalcaba, Jacob: MISTAKE OF FACT. Contractual mistake (Lenawee County Board of Health v. Messerly case): A contractual mistake “is a belief that is not in accord with the facts.” The erroneous belief of one or both of the parties must relate to a fact in existence at the time the contract is executed. That is to say, the belief which is found to be in error may not be, in substance, a prediction as to a future occurrence or non-occurrence.

· (3) about a basic assumption on which the contract was made, (in accord with facts of the thing exchanged, not in terms of a future prediction)	Comment by Ruvalcaba, Jacob: At contract formation, the parties must have assumed that they had not made a mistake as to the facts upon which the contract was formed
market conditions and the financial situation of the parties are ordinarily not such assumptions, and,  . . .  do not justify avoidance under the rules governing mistake

· (4) and the mistake has a material effect on the agreed exchange of performances.	Comment by Ruvalcaba, Jacob: He must show that the resulting imbalance in the agreed exchange is so severe that he cannot fairly be required to carry it out. [Emphasis added.] Ordinarily he will be able to do this by showing that the exchange is not only less desirable to him but is also more advantageous to the other party.
material effect is measured by an imbalance in the value—i.e., the worth—that is so severe that a party could not fairly be expected to carry it out.
Keep in mind it could not be worth it to the buyer 
· Sub-rule / Exception: Mutual mistake is not available to excuse a party who bears the risk of the mistake.
· R2d 154: A party bears the risk of a mistake when 
· (a) the risk is allocated to him by agreement of the parties, [express assumption of risk] or
· (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to facts to which the mistake relates but treats his limited knowledge as sufficient, [implied assumption of risk] or	Comment by Ruvalcaba, Jacob: (YOU WERE ACTUALLY AWARE THAT THE PAINTING COULD HAVE BEEN WORTH A LOT. AN AWARENESS OF IT. NOT THAT THEY DIDN’T KNOW OR SHOULD HAVE KNOWN. THIS IS MORE OF RECKLESSNESS) ORDINARY NEGLIGENCE IS NOT SUFIECIENT
· If a party makes reasonable efforts to be informed of the true facts, but is still wrong, then a court may determine that the party should not bear the risk. 
· If the parties are unsure about the facts but consult an expert familiar, then the consultation will likely be considered sufficient to avoid liability for assuming the risk.
· (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. [equitable allocation of risk]
LENAWEE COUNTY BOARD OF HEALTH v. MESSERLY : Mistake of fact of incoming producing land - did not discover it was not suitable until afterwards, it was already not suitable of the septic tank. However, Risk allocation: provision of "as is" -- expressed allocation of risk on the plaintiff’s behalf. 

Unilateral Mistake: 
· Restatement (Second) of Contracts §153Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake  . . . , and
· the effect of the mistake is such that enforcement of the contract would be unconscionable, or
· the other party had reason to know of the mistake or his fault caused the mistake.
· 1 . At time of contracting, the adversely affected party made a mistake of fact	Comment by Ruvalcaba, Jacob: Party has yet to rely or execute the contract.
· 2. Erroneous fact was a basic assumption on which the adversely affected party made the contract
· 3. Mistake must have a material effect on the mistaken party
· 4. KEY: Adversely affected party must not have borne the risk of mistake
· 5. Unconscionable: The equities must favor relief for the mistake. 
· substantive unconscionability often will constitute the determinative factor, because the oppression and surprise ordinarily results from the mistake—not from inequality in bargaining power because it mistake is not seen at contract formation. 
· overly harsh or one-sided results are sufficient to establish unconscionability entitling defendant to rescission
· great price disparity is not enough if it was done in good faith. 
· Knowledge of the Mistake
· Error was obvious to the non-mistaken party.
· Standard: knew or should have known
· “Palpable error”
· Fault in Causing the Mistake

Donovan v. RRL Corp: (Because of typographical and proofreading errors made by a local newspaper, defendant’s advertisement listed a price for a used automobile that was significantly less than the intended sales price. Plaintiff Brian J. Donovan read the advertisement and, after examining the vehicle, attempted to purchase it by tendering the advertised price. Defendant refused to sell the automobile to plaintiff at that price, and plaintiff brought this action against defendant for breach of contract. [1] [2]mistake in price and was under the assumption it was not a mistake[3] would have to sell for 32% less of what it is worth. [4] did not borne the risk because of newspaper / No evidence presented at trial suggested that defendant knew of the mistake before plaintiff attempted to purchase the automobile, that defendant intended to mislead customers, or that it had adopted a practice of deliberate indifference regarding errors in advertisements. [5] substantial because it is one-sided results.


EXCUSES: CHANGED CIRCUMSTANCES	Comment by Ruvalcaba, Jacob: No. An Act of God, like a flood, is normally considered an unforeseeable risk. However, where the parties contemplated such a risk and one party accepted it, his duty to perform will not be discharged if the event contemplated actually occurs.

· Restatement (Second) of Contracts §261Where, [1] after a contract is made, [2] a party's performance is made impracticable without his fault [3] by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, [4] unless the language or the circumstances indicate the contrary (Same is applicable to impossibility) 
Proving the Rule: 
1. After Contract Formation
2. A Supervening Event Occurs Without Fault
3. Impracticability of Performance, meaning either:* 
a. Literally impossible to perform by anyone; or 	Comment by Ruvalcaba, Jacob: Impossibility is judged objectively — not subjectively. To assert this defense, performance must be literally impossible by anyone. Impossibility does not apply if it is only impossible for the party with the duty to perform, as might be the case if that party has limited capacity or resources to deal with a change in circumstances.

b. Performance results in “extreme and unreasonable difficulty, expense, injury, or loss.”	Comment by Ruvalcaba, Jacob: “[I]impracticability” means more than “impracticality.” A mere change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials, or costs of construction, unless well beyond the normal range, does not amount to impracticability since it is this sort of risk that a fixed-price contract is intended to cover. Furthermore, a party is expected to use reasonable efforts to surmount obstacles to performance  . . .  , and a performance is impracticable only if it is so in spite of such efforts.
severe shortage of raw materials or of supplies due to war, embargo, local crop failure, unforeseen shutdown of major sources of supply, or the like, which either causes a marked increase in cost or prevents performance  . . .  may bring the case within the [impracticability rule]. Performance may also be impracticable because it will involve a risk of injury to person or to property, of one of the parties or of others, that is disproportionate to the ends to be attained by performance.
	Comment by Ruvalcaba, Jacob: 10/21/2020

Case Illustration:  Mineral Park Land v. Howard
10 or 12 times as much as the usual cost is impracticable.
Case Illustration:  Transatlantic Fin. Corp. v. United States: 14% increase is not impracticable.
Case Illustration:  Publicker Indus. Inc. v. Union Carbide: Court cites a threshold of at least a 100% cost increas

4. Basic Assumption That the Event Would Not Occur
a. Event need not be unforeseeable; parties just need to assume that the event would probably not occur.
b. Profitability of K is not a basic assumption t
5. Allocation of Risk
a. Risk can be allocated (1) by agreement, (2) because one of the parties knew or should have known of the risk, or (3) by the court based on principles of equity and fairness. One way that parties allocate risk by agreement is through a drafting device called the force majeure clause.
i. a force majeure clause must describe conditions (1) that are external forces outside of the control of the parties, (2) that are not reasonably foreseeable, and (3) that materially affect the performance of a party’s duties.
* Note: This element is akin to the “material effect” prong in the test for Mistake.

Frustration of Purpose: (Mnemonic: RUDE (Realized purpose; Unforeseeable; Destroys Purpose; Event supervenes).	Comment by Ruvalcaba, Jacob: Sort of an implied condition into the contract.
· Restatement (Second) of Contracts §265Where, [1] after a contract is made, [2] a party's principal purpose is substantially frustrated without his fault [3]by the occurrence of an event the non-occurrence of which was [4] a basic assumption on which the contract was made, his remaining duties to render performance are discharged, [5] unless the language or the circumstances indicate the contrary.
Proving the Rule: 
· (1)After contract formation.
· (2) A supervening event occurs without fault of the party seeking relief.
· (3) Principal purpose of contract is substantially frustrated., meaning either:*	Comment by Ruvalcaba, Jacob: “Substantial frustration” differs from “impracticability” in that performance is neither impossible nor difficult to perform. It is just meaningless for a party to continue. The test is whether the “principal purpose” of the contract is “substantially frustrated” so as to make performance of one party worthless to the other party.
First, the purpose that is frustrated must have been a principal purpose of that party in making the contract. It is not enough that he had in mind some specific object without which he would not have made the contract. The object must be so completely the basis of the contract that, as both parties understand, without it the transaction would make little sense. Second, the frustration must be substantial. It is not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss. The frustration must be so severe that it is not fairly to be regarded as within the risks that he assumed under the contract.

· Performance is neither impossible nor impracticable.
· (4) The non-occurrence of the event was a basic assumption on which the contract was made.
· (5) The party’s duties are discharged unless the contract language or circumstances indicate risk should be allocated to one party.

Typical Scenarios
· Destruction of a Thing
· The continued existence of the thing must have been a basic assumption that the parties had when the contract was made. Therefore, the destruction of the thing may render the performance impossible. In order to assert the defense, it must be impossible to replace the “thing” destroyed.
· In some cases, the destruction of the “thing” may just make the performance more difficult. In those circumstances, impracticability should be considered.
· SUV example of specifying the SUV number and not specifying it.
· Death/Incapacity of  a Person
· one common exception to the normal rule is the case of personal services contracts. It may be that the parties assumed at contract formation that the person performing the contract would not die or become incapacitated. If so, then impossibility or frustration of purpose allows a defense for the estate of a deceased person or the individual in the case of incapacity.
· Whether a deceased person’s estate can assert a changed circumstances defense turns on the nature of the obligation. If the deceased was providing a unique service, such as an artist painting a portrait, then the estate will likely be excused under the impossibility excuse. If the duty may be delegated to another, then the defense of impossibility would not apply; however, impracticability may still apply provided that the delegation involves extreme difficulty or was a personal services contract
· Government Action
· Sometimes the unforeseen event is a government action that makes performance of the contract illegal, irrelevant, or extremely difficult. If the government action makes performance illegal, then the impossibility defense allows relief. However, if complying with the new law merely makes performance more costly, then the impracticability standard applies as to the level of difficulty needed to provide relief
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PART III: INTERPRETATION

PAROL EVIDENCE RULE	Comment by Ruvalcaba, Jacob: This is a disagreement over the expressed terms of a contract.
Question: If there is a written contract, can one of the parties introduce other evidence – oral or written – to contradict, supplement or interpret the terms of the writing?	Comment by Ruvalcaba, Jacob: Two issues:
1.   Is the PE admissible? (Judge)
2.   What is the parties’ agreement? (Jury)

Rule: When the parties to a written contract have agreed that the writing is a final and complete expression of their agreement, then a court shall not admit extrinsic evidence of prior or contemporaneous agreements that supplement or contradict the writing. If the writing is only a partial expression of the contractual terms, then the writing cannot be contradicted but can be supplemented by evidence of consistent additional terms.	Comment by Ruvalcaba, Jacob: The Parol Evidence Rule bars only extrinsic evidence of prior agreements or contemporaneous oral agreements that contradict, vary, or modify the contract; evidence of defects in formation are admissible.



“intended” as a final expression of those terms that do appear in the writing, but not as a complete expression of all terms on which they agreed.


Issue Spotting: 
· Two parties entered into a contract, and there is a writing that is evidence of the contract. 
· One party asserts that the writing (and only the writing) contains all of the terms of their agreement. 
· The other party asserts that there was a prior or contemporaneous oral or written agreement [i.e,. parol evidence] that reflects some of the terms of their agreement
Policy: Understand the reasons courts use the parol evidence rule to favor written agreements
Framework:
1. Determine Integration/Version: Is the writing a final integration(Version)?
a. Minority (Classic-4 corner) Approach: 
i. Under the restrictive view, if a writing appears to be complete and unambiguous on its face, then the terms can only be determined from the four corners of the writing and not from extrinsic evidence. The presence of a merger clause is dispositive, and an agreement with a merger clause is automatically deemed to be totally integrated in a classic jurisdiction.
1. If the writing by itself appears to have all of the terms necessary to carry out the intentions of the parties, then it is considered completely integrated. Under the classic jurisdiction, a written contract with blank spaces where terms would normally go would not be fully integrated.
2. A merger clause (also called an “integration clause”) is a statement in the written contract that explicitly states that the writing represents the entire agreement between the parties.
b. Modern Approach (Majority):	Comment by Ruvalcaba, Jacob: In a contextualist jurisdiction, however, the presence of a merger clause is not dispositive; the court might therefore allow more evidence to be introduced to determine whether the EA was intended to be the parties’ final agreement as to the parol agreement.  Assuming it does, the next issue is whether the writing is partially integrated.
i. Under the modern jurisdiction, a judge may consider all of the surrounding facts and circumstances to determine whether a writing is integrated. The presence of a merger clause creates a strong presumption of integration but is not dispositive.
1. Facts to consider:
a. Merger Clause
b. The amount of detail in the writing
c. The nature of the writing
d. The formalities observed in drafting and executing the agreement
e. Type of transaction and business practice
f. Relationship of parties and past dealings
2. Is it prior to or contemporaneous with the writing? 
3. Is the evidence being offered to prove what was actually agreed to (i.e., a term of the agreement?
a. Does it change or contradict the terms of the writing? (If yes, not admissible) 
b. Does it add consistent terms that don’t contradict the writing?
i. Admissible if K is partially integrated; not if completely/fully integrated
ii. Now determine full v. partial integration – can only do so in light of the PE sought to be introduced
a. The nature of the parol evidence (only consider this for partial v. total/full)
i. Terms naturally omitted: One important test to prove partial integration is whether the parties would have naturally omitted consistent additional terms from the writing. If so, then the writing is only a partial integration. This test is particularly useful “when the writing is in a standardized form which does not lend itself to the insertion of additional terms.
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4. Consider exceptions:
· The parol evidence rule does not bar: 
· 1. Evidence offered to interpret an ambiguous term. 
· The parol evidence rule does not bar the introduction of:
· Evidence offered to interpret an ambiguous term.
· In a classic jurisdiction, the term has to be ambiguous on its face in order to consult extrinsic evidence as to meaning. In a modern jurisdiction, the judge may consider any evidence to determine whether a term is ambiguous.
· 2. Subsequent agreements (oral or written). 	Comment by Ruvalcaba, Jacob: Think of this more as a modification to the original contract.
· 3. Showing of fraud, mistake, duress, undue influence or other voidability. 
· 4. Collateral agreements with separate consideration. 	Comment by Ruvalcaba, Jacob: Another agreement that was prior to or contemprenous – subject matter was slightly collateral but had it’s own separate consideration. 
· 5. Oral condition precedent to the formation of a contract. 
· Note: Except for 2., these are all situations where the evidence is not being offered to prove the actual terms of the agreement, but rather something else
CASES:
· GIANNI v. R. RUSSELL & CO., INC.: (Nature of Parol Evidence)
· It contained a provision that the lessee should ‘use the premises only for the sale of fruit, candy, soda water,’ etc., with the further stipulation that ‘it is expressly understood that the tenant is not allowed to sell tobacco in any form, under penalty of instant forfeiture of this lease.’ Plaintiff sets up that in the course of his dealings with defendant’s agent it was agreed that, in consideration of his promises not to sell tobacco and to pay an increased rent, and for entering into the agreement as a whole, he should have the exclusive right to sell soft drinks in the building. No such stipulation is contained in the written lease. Shortly after it was signed defendant demised the adjoining room in the building to a drug company without restricting the latter’s right to sell soda water and soft drinks. 
· As the written lease is the complete contract of the parties, and since it embraces the field of the alleged oral contract, evidence of the latter is inadmissible under the parol evidence rule. 
· If they relate to the same subject-matter, and are so interrelated that both would be executed at the same time and in the same contract, the scope of the subsidiary agreement must be taken to be covered by the writing. Since his promise to refrain was included in the writing, it would be the natural thing to have included the promise of exclusive rights.
· Harold S. LEE v. JOSEPH E. SEAGRAM & SONS, INC.: 
· Facts: Lee offered to sell Capitol City to Seagram but conditioned the offer on Seagram’s agreement to relocate Harold and his sons, the 50% owners of Capitol City, in a new distributorship of their own in a different city. The purchase of the assets of Capitol City was consummated on September 30, 1970 pursuant to a written agreement. The promise to relocate the father and sons thereafter was not reduced to writing. Harold Lee and Yogman had known each other for 13 years. The plaintiffs claimed a breach of the oral agreement to relocate Harold Lee’s sons, alleging that Seagram had had opportunities to procure another distributorship for the Lees but had refused to do so.
· Rationale: Appellant contends that, as a matter of law, the oral agreement was “part and parcel” of the subject-matter of the sales contract and that failure to include it in the written contract barred proof of its existence. certain oral collateral agreements, even though made contemporaneously, are not within the prohibition of the parol evidence rule “because (if) they are separate, independent, and complete contracts, although relating to the same subject  . . .  (t)hey are allowed to be proved by parol, because they were made by parol, and no part thereof committed to writing. the oral agreement was one which the parties would ordinarily be expected to embody in the writing. the plaintiffs, as individuals, would be an expectable term of the contract for the sale of assets by a corporation in which plaintiffs have only a 50% interest, considering as well the history of their relationship to Seagram. Here, although it would have been physically possible to insert a provision dealing with only the shareholders of a 50% interest, the transaction itself was a corporate sale of assets. Collateral agreements which survive the closing of a corporate deal, such as employment agreements for particular shareholders of the seller or consulting agreements, are often set forth in separate agreements. the written agreement does not contain the customary integration clause, even though a good part of it (relating to warranties and negative covenants) is boilerplate. Nor do we see any contradiction of the terms of the sales agreement.  . . .  The written agreement dealt with the sale of corporate assets, the oral agreement with the relocation of the Lees. Thus, the oral agreement does not vary or contradict the money consideration recited in the contract as flowing to the selling corporation.














Admissible through Parol Evidence?	Comment by Ruvalcaba, Jacob: If Collateral Contract: This similar to Lee v. Seagram & Sons, Inc. where Lee and Seagram made an agreement to sell distributorship 

The issue of Parol Evidence typically arises between two parties when one party asserts that the writing (and only the writing) contains all of the terms of their agreement and the other party asserts that there was a prior or contemporaneous oral or written agreement that reflects some of the terms of their agreement. Here, _____ asserts that the writing and only the writing contains all of the terms of their agreement with ____. While _____ assers that there is prior or contemporaneous _____ extrinsic evidence that reflects some of the expressed terms of the agreement.

The reason courts use the parol evidence rule is to favor written agreements when a disagreement over the expressed terms of the contract arise. The Parol Evidence Rule bars only extrinsic evidence of prior agreements or contemporaneous oral agreements that contradict, vary, or modify the contract; evidence of defects in formation are admissible. So, when parties to a written contract have agreed that the writing is a final and complete expression of their agreement, then a court shall not admit extrinsic evidence of prior or contemporaneous agreements that supplement or contradict the writing. However, if the writing is only a partial expression of the contractual terms, then the writing cannot be contradicted but can be supplemented by evidence of consistent additional terms. 

As a framework in using Parol Evidence: (1) determine whether the writing is a final version of the agreement; (2) whether the evidence is prior or contemporaneous; (3) Determining the admissibility of the evidence by deciding whether it is a partial or total integration and whether the evidence is consistent or contradicts the terms of the written agreement; (4) consider exceptions. Depending on the jurisdiction, admissibility is either susceptible to minority classic-4 coroner approach or the modern approach (majority).

First approaching this through a classic 4 coroner approach. A merger clause, also known as an integration clause, is a statement that is written in the contract that explicitly states that the writing represents the entire agreement between the parties. In the presence of a merger clause, the writing appears to be complete and unambiguous on its face the terms can only be determined from the four corners of the writing and not from extrinsic evidence. Regardless if the extrinsic evidence was prior and contemporaneous, since the writing by itself appears to have all of the terms necessary to carry out the intentions of the parties, then it is considered completely integrated. However, we will turn to whether there is an exception to the Parol Evidence rule. Here: ______.

Through a modern approach, this agreement would be thought of as final/not final. In determining whether the version is final the court will look to ______. The evidence in the case of _____ is prior and contemporaneous. Furthermore/However, it is partially/totally integrated agreement. Naturally omitted? Consistent/contradictory. If not, look to exception.	Comment by Ruvalcaba, Jacob: Terms that are naturally omitted: in Gianni v. Russell & Co., the issue of naturally omitted words arises where the clause of the plaintiff to be given the exclusive right to sell soft0drinks in the building was not included in the final version of the agreement of a contract that prohibited plaintiff to not sell tobacco. The court determined that the terms were within the same subject-matter, and are so interrelated that both would be executed at the same time and in the same contract, the scope of the subsidiary agreement must be taken to be covered by the writing.





INTERPRETATING AMBIGIOUS TERMS	Comment by Ruvalcaba, Jacob: Any word or terminology in a contract that is susceptible to multiple interpretations or meanings is by its very nature ambiguous. Once identified, extrinsic evidence is admissible to explain the meaning intended by the parties. Where the meaning intended by the parties differs, the party that offers a meaning to which the contract language or term is more reasonably susceptible in light of all of the evidence has a greater likelihood of acceptance by a trial court.
	Comment by Ruvalcaba, Jacob: Disagreements Over the Interpretation of a Term
To be an interpretation issue, the parties have to literally assign a different meaning to an express term in the contract.

Step 1: Identify if interpretation issue exists
· RULE AMBIGUITY8: ambiguity exists if
· (1) the meaning of a term is uncertain or
· (2)the term is reasonably susceptible to more than one interpretation.
· If contract language is clear and unambiguous, then courts must enforce the terms as written.
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· A patent ambiguity consists of language where the plain meaning of the language is either uncertain or reasonably susceptible to more than one meaning. 
· E.g.: Writing One Hundred Thousand ($1,000,000)
· A latent ambiguity requires additional outside evidence other than the plain meaning of the term in order to understand that the term is susceptible to more than one meaning.
· E.g.: 
· A classic jurisdiction considers only patent ambiguities, while a modern jurisdiction considers both patent and latent ambiguities.

Step 2: Applying the Primary Rules of Interpretation	Comment by Ruvalcaba, Jacob: Goal is to determine the intent of the parties.
· Consider the following sources of evidence, in the following order:
· 1. Language of the Express Terms
· Ordinary Meaning, technical Meaning, According to the Surrounding Circumstances	Comment by Ruvalcaba, Jacob: Helpful indicator of intent. For example, price differential. 
· Language from negotiation history (e.g., PE in the form of prior drafts, meetings, etc.)	Comment by Ruvalcaba, Jacob: Constructed as a Whole
Courts should take into account the whole of a contract and interpret specific clauses in the context of the general intent.

· 2. Course of Performance
· R2d §202(4): “Where an agreement involves [1] repeated occasions for performance by either party [2] with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement
· Explanation:
· Applies when one contract calls for repeated instances of performance. 
· If parties treated each other a certain way without objection, court may rule that performance established an agreement by parties (through conduct) as to the duties of that contract.
· If the express terms of the contract make it unreasonable “to interpret the contract in accordance with the course of performance,” then courts might consider the conduct to have established a modification of the agreement.
· 3. Course of (Prior) Dealing 
· R2d §223: Parties to a K establish a course of dealing when they engage in a “sequence of previous conduct which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.”
· Explanation:
· Applies when parties in the past entered into multiple contracts in the past of a similar nature to the present contract.
· If there is a consistent way that parties have dealt in the past, the past conduct may establish the duties that were expected under in the present.
· Does not apply where express terms of present contract contradict the course of dealing
· 4. Trade Usage 	Comment by Ruvalcaba, Jacob: You should note that parties may always change a trade usage by expressly stating so in the contract.
 Anything that contradicts does not slide*
· Trade usage as customary practice: Customary practice might differ not only by industry or type of transaction but also by geography, time (i.e., the custom existing when the contract was formed), or the relationship of the parties. It is not necessary to establish that an ambiguity exists in a contract in order to apply a trade usage.
· Trade usage as technical definitions: Trade usage is generally considered to be a less influential factor than the express language of the contract and the course of performance. However, when trade usage defines the meaning of a technical term, then it can carry more weight. In some situations, evidence is allowed to show that the trade usage definition varies from the ordinary meaning of an express term in the agreement.

Step 3: If needed, Secondary Rules of Interpretation
· Preference to Interpret Contracts as Valid, Lawful, and Reasonable
· Conflicts Between Clauses (Specific v. General) 
· Prefer specific terms over general language
· Prefer separately negotiated terms over standardized terms
· Ejusdem Generis
· “The expression of one thing excludes the other.”  When a thing or list of things is specifically mentioned without being followed by a general term, the implication is that other things of the same kind are exclude
· In more colloquial terms, courts have said that “the meaning of a word in a series of words is determined ‘by the company it keeps.’ 
· Example: A standard form employment contract between a receptionist and law firm provides that “all secretaries, mail room staff, and paralegals may take two sick days per year
· They are not enurumated here. It does not matter how similar they are, the fact they were not deed to this list addes the intention to exclude them.
· Interpretation Against the Drafter
· “Contra proferentem” rule
· If a party introduced an ambiguity into the language of an agreement, then courts may interpret the terms “most strongly against the party who caused the uncertainty to exist.
FRIGALIMENT IMPORTING CO. v. B.N.S. INTERNATIONAL SALES CORP.: (Plaintiff says ‘chicken’ means a young chicken, suitable for broiling and frying. Defendant says ‘chicken’ means any bird of that genus that meets contract specifications on weight and quality, including what it calls ‘stewing chicken’ and plaintiff pejoratively terms ‘fowl.’) (Court reasoned from top to bottom: (1) Language from expressed terms: during meeting they said any term. Defendant also refers to Grade A definition in the contract. Also consider surrounding circumstances they were new to this trade and would have lost money on it. (3) Course of prior dealing: Mere fact they accepted the second shipment does not seem they intended any other type of chicken (course of dealing - two separate contracts) (4) Trade usage should have been established but even Plaintiff has statement from three witnesses in the business field - but they also indicated that they would specify that they would use specification for types of chicken. It was not well established.) (Secondary: Unreasonable - Defendant looks  at price - it would not be reasonable they would be losing money on the deal language of express terms)






















PART IV:
BREACH OF CONTRACT:
RULE: Restatement (Second) of Contracts §235(2): When performance of a duty under a contract is due any non-performance is a breach.	Comment by Ruvalcaba, Jacob: Obligor. The obligor is the party who owes a contractual or other legal obligation to another.
Obligee. The obligee is the party to whom a contractual or other legal obligation is owed.
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· Substantial:
· RULE: Substantial performance occurs when there are only small deficiencies in the quantity or quality of performance where precision is not critical. If the breaching party substantially performs, then the non-breaching party will not be relieved of his duties, though compensation may be given for any damage caused by the partial breach.
· No right to terminate: The non-breaching party may not terminate the contract if there has only been a partial breach. The non-breaching party must still perform its obligations
· Right to Damages: the non-breaching party may recover damages for any harm caused by the partial breach.
· Material: 
· RULE : a party has materially breached a contract, then the non-breaching party may terminate the contract unless the circumstances suggest that the breaching party will cure its breach. If the breaching party is given a chance to cure the breach, then the non-breaching party may suspend performance. If the material breach remains uncured, then it becomes a total breach and the non-breaching party may withhold performance and terminate the contract.
· Right to suspend performance and opportunity to cure
· At minimum, a material breach gives the non-breaching party the right to suspend performance. This gives the breaching party an opportunity or right to cure the breach.
· If the court concludes that the breaching party would have substantially performed (i.e., partially breached), then the non-breaching party is said to have prematurely terminated the agreement and committed a total breach. In such a scenario, the non-breaching party is transformed into the breaching party because he terminated the contract too early.
· How Much Time Does a Breaching Party Have to Cure?:
· The non-breaching party must give the breaching party a reasonable time to cure the breach given the facts and circumstances. The time of performance specified in the contract helps inform the court what the reasonable time to cure should be.
· At minimum, the cure must transform the material breach into a partial breach, resulting in substantial performance.
· After the cure, the non-breaching party may no longer suspend its performance.
· “Time Is of the Essence” Clauses: 
· Such a clause typically negates the right of the breaching party to cure. The effect of a “time is of the essence” clause precludes the application of the substantial performance doctrine. If the party misses the deadline (even by a small amount), then they have totally breached.
· Such clauses can lead to harsh results if a party misses performance by only a little time. Some courts consider such clauses “boilerplate” and may excuse the performance (not always enforced)
· For the clauses to be enforceable, it should be clear that the intent of the parties was that performance must be complete by a certain date and time and that anything less than that would be considered a total breach.
· Total Breach:
· If the breach is not curable, then it becomes a total breach.
· Another way to think about a total breach is to say that it is an “uncured material breach.”
· Right to Terminate and Damages. If the breaching party will not cure its breach, then the non-breaching party may (1) withhold performance, (2) terminate the contract, and (3) sue for damages. In this scenario, the non-breaching party’s duties under the contract have been discharged.

Determining the Materiality of the Breach:
· Restatement (Second) of Contracts §241: In determining whether a failure to render or to offer performance is material, the following circumstances are significant:	Comment by Ruvalcaba, Jacob: A NOTE ON FACTOR-BASED TESTS: One consequence of factor-based tests is that the subjective opinion of the judge may come into play. How a particular judge balances the factors may reflect their value system—i.e., whether they favor freedom of contract or equity and fairness.

· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
· Amount of benefit not received: 	Comment by Ruvalcaba, Jacob: Case Illustration: 
O. W. Grun Roofing & Const. Co. v. 
Cope

· The more that the non-breaching party has been deprived of the benefit, the more material the breach.	Comment by Ruvalcaba, Jacob: Another way to express this concept is to say that the more the breaching party has delivered what was expected by the non-breaching party, the more substantial the breaching party’s performance.

· Courts will look at the overall purpose of the contract to determine the degree to which the injured party has received the benefit of their bargain. 
· (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; 	Comment by Ruvalcaba, Jacob: Case Illustration: 
Milner Hotels v. Norfolk & Western

· Adequacy of Damages:
· A court that grants specific performance must make a determination that damages are inadequate as a remedy.
· Courts may find that a breaching party substantially performed if it is possible to accurately estimate the cost to complete the performance. Being able to get somebody else to do that job for you.
· (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
· If terminating the contract results in a forfeiture to the breaching party, then courts may favor a determination that the breach is not material. (A party suspending performance and terminating contract can affect the breaching party a lot- This could cause a significant hardship to the breaching party, who might not be compensated for work they did.)
· court may favor a conclusion that the breaching party substantially performed if to do otherwise would cause a significant forfeiture for them.
· (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;
· The more likely that the breaching party will cure their breach and fully perform the contract, the more likely the court will find for substantial performance.
· (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
· If the breaching party is not operating with an intention to fulfill the implied duty of good faith and fair dealing,7 then the court may conclude that the breach is more material. 
· Good faith and fair dealing is an important factor in a court’s determination of materiality. However, just because a party is operating in good faith does not mean that the nonperformance will be a partial breach. Other factors must also be considered. (like substantial performance received)

Discharge of Duties:
· (1) Full Performance: Complete and total performance will discharge a party’s duty.
· (2) Tender of Performance That Is Rejected
· Tender is the act of offering to perform a contractual duty.
· If one party tenders their performance, but it is rejected by the other party, then the duty of the tendering party is discharged.
· (3) Agreement by the Parties
· The parties could mutually agree to terminate the contract. Such termination is a contract where the parties exchange promises to forgo their original contractual rights.
· both parties’ duties must be executory—i.e., where there are still significant performance obligations under the contract for both sides.
· If at least one party has fully performed, then there would be no consideration for the mutual rescission.
· There are a variety of other ways in which parties might discharge a duty by agreement, such as a novation, contract modification, or accord and satisfaction. Refer to Chapter 5 for this.
· (4) Valid Defense or Excuse 	Comment by Ruvalcaba, Jacob: Duress, Undue Influence, Misrepresentation and Fraud, Nondisclosure, Unconscionability, Mistake, Impossibility, Impracticability, Frustration of Purpos
· If a party can prove one of the defenses or excuses discussed in Part II, then that party’s duties are discharged or in some cases reformed, depending on the defense.
· (5) Occurrence of a Condition
· A party may be relieved of a duty because the contract specifies a condition that either activates or terminates a contractual duty.
· (6) Total Breach/Repudiation by the Other Party

MILNER HOTELS, INC., Plaintiff v. NORFOLK & WESTERN RAILWAY COMPANY, Defendant:( Milner in a contract to rent out 60 rooms a month to Railroad. There was a fire that created a safe and sanitary condition which was agreed upon - COURT CONSIDERED THE FIVE FACTOR TEST: (1) First, the railroad was, by the Milner’s breach, completely deprived of the benefit it reasonably expected under the contract, that is, a safe, clean hotel in which to house its employees. (2) Second, there appears to be no way that the railroad could be adequately compensated in damages for the difference between what it bargained for, that is, a safe, clean hotel, and what it stood to receive from the Milner if it had allowed its employees to remain in the hotel. (3) Third, the Milner will, in effect, suffer a forfeiture if this breach is deemed material. (4) Fourth, once the Milner had refused to make the repairs and had sold the hotel, as it voluntarily elected to do, there was no likelihood whatsoever that it could cure its failure to perform. (5) Balancing the five factors, however, leads inescapably to the conclusion that the Milner’s breach was a material breach; the Milner’s good faith cannot overcome the impact of the other four factors.)	Comment by Ruvalcaba, Jacob: It only did this after not being assured. Are they not required to give assurance or is it because it was the breaching party that did such?



ANTICPATORY REPUDATION

Rule: A party has anticipatorily repudiated a contract when, before performance is due, a party 	Comment by Ruvalcaba, Jacob: The repudiation analysis applies only if the statement by the repudiating party occurs before performance is due. If a party states that they will not perform at the time performance is due, then courts would use a breach analysis.
In some instances where there is an ongoing series of discrete performances under one contract, a repudiation analysis would be appropriate even though performance under the contract has already begun.

· makes an unequivocal and definite statement that he will commit a total breach, or 	Comment by Ruvalcaba, Jacob: Hesitation is not enough
The repudiation must be made directly to the person who is a party to the contract. Indirect communication of the statement through someone who is not a party will not be a repudiation. (may request adequate assurance)
	Comment by Ruvalcaba, Jacob: Merely making a demand bc of an honest dispute is not necessarily an anticipatory repudiation. 
· engages in any conduct that renders that party unable to pecrform its duties.	Comment by Ruvalcaba, Jacob: The repudiation analysis applies only if the statement by the repudiating party occurs before performance is due. If a party states that they will not perform at the time performance is due, then courts would use a breach analysis.
In some instances where there is an ongoing series of discrete performances under one contract, a repudiation analysis would be appropriate even though performance under the contract has already begun.

Special case: Insolvency 
If a party is insolvent—i.e., unable to pay its debts—then the insolvency alone is not necessarily a repudiation. Often a bankrupt party can still operate and fulfill some of its contractual obligations to pay off its debts. The presence of insolvency, however, would likely result in the other party making a request for adequate assurance of performance.



Sub-rule (Rights of the non-repudiating party: After repudiation, the non-repudiating party may:
(1) suspend performance,
(2) terminate the contract and sue for breach, or	Comment by Ruvalcaba, Jacob: there is a special rule that says that when the party aggrieved by an anticipatory repudiation has already given all the performance he was required to give, that party may not sue immediately, and must instead wait for the time for performance before suing. So Spock may not sue until Klingon actually fails to deliver the coat on April 1.
	Comment by Ruvalcaba, Jacob: Note how an anticipatory repudiation is analogous to a total breach in that the non-breaching party does not need to give the repudiating party an opportunity to cure.

(3) continue to treat the contract as valid and wait for the time of performance before 
bringing suit.


Sub-Rule (Retraction): The repudiating party has the right to retract its repudiation. After repudiation, the ability to retract a repudiation terminates when the non-repudiating party:
· Gives notice that it chooses to treat the contract as rescinded or terminated,
· Treats the anticipatory repudiation as a breach by bringing suit, or
· With or without notice materially changes its position in reliance on the repudiation.

Case Law: DIFOLCO v. MSNBC(Plaintiff entered into a two-year employment contract (the “Contract”) with MSNBC. MSNBC hired Plaintiff primarily to be the Los Angeles-based correspondent for two shows, “MSNBC at the Movies” and “MSNBC Entertainment Hot List.” Despite her close attention to the performance of her assigned duties, DiFolco alleges that she was “subjected to repeated mistreatment and abuse that created intolerable working conditions.” (1) First email sent to tell MSNBC she wishes to discuss her exit. (2) Discusses and forwards email to her agent. Poistive and unequivocal but it was notunequivocal and definite. (3) two ddays later after no response she makes it clear she never intended to resign. This counts as a retraction because Kaplan did not respond until after he received this email.)


Request for Adequate Assurance of Performance
· Restatement (Second) of Contracts §251
· (1) Where [1] reasonable grounds arise to believe that the obligor will commit a breach by nonperformance that would of itself give the obligee a claim for damages for total breach  . . .  , the obligee may [2] demand adequate assurance of due performance and [3] may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.
· (2) The obligee may treat as a repudiation the obligor’s failure to provide [1] within a reasonable time such [2] assurance of due performance as is adequate in the circumstances of the particular case.
· [image: Diagram
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· Three Sub-Issues:
· (1) Reasonable grounds for insecurity
· The grounds for his belief must have arisen after the time when the contract was made and cannot be based on facts known to him at that time. Nor, since the grounds must be reasonable, can they be based on events that occurred after that time but as to which he took the risk when he made the contract. But minor breaches may give reasonable grounds for a belief that there will be more serious breaches
· Grounds for insecurity can also arise from indirect communication, such as news from other parties about the obligor’s situation
· (2) Demand for adequate assurance of performance
· If there is no basis for insecurity, then the act of suspending performance is a breach. The demand for assurance must be reasonable and made in good faith. If the demand is unjustified, then there may be a violation of the duty of good faith and fair dealing.
· (3) Failure to provide adequate assurance is a repudiation.	Comment by Ruvalcaba, Jacob: Whether an assurance of due performance is “adequate” depends on what it is reasonable to require in a particular case taking account of the circumstances of that case. The relationship between the parties, any prior dealings that they have had, the reputation of the party whose performance has been called into question, the nature of the grounds for insecurity, and the time within which the assurance must be furnished are all relevant factors.


Mike HAWA, Appellant-Plaintiff v. Gerald R. MOORE, Appellee-Defendant: (despite the contract providing for the second payment of $5000 when half of the area was completed, Hawa told Moore that he would not make the second payment until eighty percent of the work was done. Moreover, Hawa claimed that his bank would not release funds for the second $5000 payment until it could inspect the work and see the power rake blender. These facts gave Moore reasonable grounds to believe Hawa would not pay him and therefore intended to breach the contract. Moore was thus entitled to demand adequate assurance from Hawa that he would pay. Hawa failed to provide within a reasonable time adequate assurance of due performance. Moore was thus entitled to treat this failure as a repudiation of the contract.)






REMEDIES: 	Comment by Ruvalcaba, Jacob: Overview themes:
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Underlying Themes:
· Expectation Interest or Benefit of the Bargain: By ordering either specific performance or money damages, the court tries to put the non-breaching party in the same position as if the contract had been performed.
· Substitutional Remedies vs. Specific Remedies: Money damages are a “substitutional remedy.” A specific remedy gives what the party specifically bargained for—i.e., the actual performance or return of the benefit conferred.
· Legal Remedies vs. Equitable Remedies: When money is inadequate then go to courts of equity for specific performance
· Money Damages Are Favored
· Purpose Is to Compensate, Not Punish	Comment by Ruvalcaba, Jacob: In some limited cases, courts depart from the traditional contracts doctrine and award punitive damages “even though the facts would not support an independent action in tort, ‘when it appears from the evidence as a whole that a serious wrong, tortious in nature, has been committed  . . . ’ and ‘that the public interest will be served by the deterrent effect punitive damages will have upon future conduct of the wrongdoer and parties similarly situated.’”

· Theory of Efficient Breach: a party has a choice when it is under a contractual obligation: to perform or to breach and pay compensatory damages.
· Under the theory of “efficient breach” a party might opt to intentionally breach a contract “when it costs less  . . .  to pay the other party compensatory damages than it would cost to completely perform the contract.


Expectation Interest:	Comment by Ruvalcaba, Jacob: expectation damages would be her loss in value + consequential damages – (costs avoided and loss avoided).  
· The expectation interest attempts to give the benefit of the bargain by putting plaintiff “in as good a position as he would have been in had the contract been performed.”
· Money Damages	Comment by Ruvalcaba, Jacob: To figure out the expectation interest compare the economic condition the plaintiff is in because of the breach and the economic position that plaintiff would have been in had the contract been fully performed.

· General (Direct)	Comment by Ruvalcaba, Jacob: Measure to General Damages
Real estate contracts: The difference between the contract price and the fair market value of the property at the time of the breach.
Employment contracts
Employee Breach: The additional cost incurred by the employer to purchase the same services.
Employer Breach: The salary due under the contract less any amount earned in other employment.
Construction/service contracts
Contractor breach: The reasonable additional cost or the diminution in value of the property caused by the breach.
Contracting Party Breach: The costs expended by the contractor up until breach plus the profit the contractor would have earned had the contract been fully performed.
Sale of goods contracts.

· Replacement Cost: The additional cost incurred over and above the contract price to purthchase replacement goods or services. (i.e. in a cab $55 it would be used regardless)
· Difference in Value: The difference in value between the value of the performance tendered and the value of the performance as promised.
· Consequential (Indirect):	Comment by Ruvalcaba, Jacob: Lost Profits Arising from Collateral Contracts
In business, parties often enter into supply agreements that allow them to make products or enter into other profit-making collateral contracts.
Although lost profits on collateral contracts is a typical example, any similar lost opportunity to make an economic gain could also be considered a consequential damage even if it is not strictly speaking a lost profit.
Breach Causes Plaintiff Liability to a Third Party
HAS TO BE FORESEEABLE
Injury to Person or Property Caused by the Breach
With contracts involving the sale of dangerous or hazardous goods, for example, it may be foreseeable that a breach of the contract will injure a person or harm property. Such losses are recoverable as consequential damages provided the losses were caused by the breach, were foreseeable at contract formation, and can be established with reasonable certainty.
Loss of Use Damages
Some contract breaches result in a party being unable to use a thing or a piece of property. If losing use was foreseeable at contract formation, the rental value may be recoverable by the non-breaching party.
Plaintiff Incurs Fines or Government-Imposed Fees Because of the Breach

· can be recovered only if at the time of contract formation the defendant had reason to foresee the damages as a probable result of the breach
· Incidental: Incidental damages are reasonable costs incurred in an effort, whether successful or not, to mitigate losses associated with the breach
· merely the additional costs incurred to arrange a substitute transaction.
· Specific Performance (Court has complete discretion here)
· In some respects, specific performance more completely meets the expectation interest than money damages would, since the breaching party must actually provide the benefit of the bargain through performance
· In determining whether to order specific performance, courts will consider the following factors: 
· (1) whether money damages are inadequate, 
· (2) whether the terms of the contract are certain enough to provide a basis for a court order, 
· (3) what the balance of the hardships is on the parties if the order issues and if it does not, 
· (4) whether there is an important public policy involved, and 
· (5) what the feasibility of court supervision is.
Reliance Interest: 	Comment by Ruvalcaba, Jacob: But lost opportunity may not exceed the expected value of the broken contract.
reliance damages are her out of pocket costs in preparing to perform and in performing + lost opportunities – loss avoided.	Comment by Ruvalcaba, Jacob: Reliance interest does not include the value of time, effort, or labor that plaintiff puts forth in reliance on the contract???? ASK!!!!!!

· Reliance damages attempt to put the party in the same position as if the contract had never been formed. The reliance interest awards out-of-pocket costs that the plaintiff incurred by relying on the contract.
· As an alternative to expectation damages, a party may recover expenses that were made in reasonable reliance on the contract that was breached.
· When to use Reliance Damages (although variety of times here are some below)
· Expectation Damages Are Too Uncertain or Were Unforeseeable
· Promissory Estoppel Is the Basis of the Cause of Action: If the court enforces the promise through a theory of promissory estoppel, then it is often stated that damages should be measured by the reliance interest rather than the expectation interest. HOWEVER, expectation interest may be awarded in some claims.
· Types of Reliance: Essential vs. Incidental Reliance
· SUB-RULE ESSENTIAL AND INCIDENTAL RELIANCE
· Essential reliance expenses are those costs incurred in preparation for or in performance of the contract that was breached.
· Incidental reliance expenses are those costs incurred that are related to collateral contracts entered into in reasonable reliance on the contract that was breached.
· It is useful to make the distinction because of the requirement of foreseeability. Although essential reliance expenses are inherently foreseeable, incidental reliance damages need more proof that the breaching party knew at contract formation that such expenses were foreseeable.
· Losing Contracts	Comment by Ruvalcaba, Jacob: Is this also applicable to expectation damages?
· The defendant has the burden to prove that the plaintiff would have lost money. In order to reduce damages, the loss must be proven with the same degree of reasonable certainty that is required to prove any damage award. If the loss was also speculative, then reliance damages will not be reduced.	Comment by Ruvalcaba, Jacob: Losing contract taking on 200k-140k 2014 final.
· Certainty, Foreseeability, Causation, and Mitigation need to be proven.
· CASE LAW: Gilbert S. GRUBER and Anthony C. Martin, d/b/a International Cards, Plaintiffs v. S-M NEWS COMPANY, INC., Defendant ???

Restitution Interest: (IF K duties are not enforceable or void)	Comment by Ruvalcaba, Jacob: With restitution damages, a party who has not yet fully performed can collect an amount in excess of the total contract price. (Yes, this is paradoxical, but the law is pretty clear on this point.) 
i.e. market value is 15k and 12k was the contract price
· (1) When to Use Restitution
· The Plaintiff Prefers Restitution to the Expectation Measure
· A Contract Was Made Unenforceable: In some cases, the expectation measure cannot be awarded because the contract was made void by one of the defenses—e.g., incapacity, duress, or mistake. If one of the parties performed a duty, then the rules of unjust enrichment may apply.
· Breaching Party Conferred a Benefit on the Non-Breaching Party: if a breaching party conferred a benefit on the innocent party and the innocent party has not paid for it, then the breaching party can seek restitution. The recovery, however, will be limited by any damages owed as a result of the breach.
· A Contract Never Formed But an Obligation Is Enforced Under Quasi-Contract: If quasi-contract is the basis for enforcing an obligation, then the party would also use the restitution measure as a remedy.
· (2) Restitution for Non-Breaching Party: Restatement (Second) of Contracts §373 . . .  
· (1) [F]or a total breach or upon a repudiation, the injured party is entitled to restitution for any benefit that he has conferred by way of part performance or reliance.
· (2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.
· Must Be a Total Breach or Repudiation
· If the breach is only partial (i.e., the breaching party has substantially performed), then the injured party must seek expectation or reliance damages and cannot recover in restitution.
· When Restitution Is Unavailable
· restitution is not available as a remedy if (1) the non-breaching party has fully performed a contractual duty and (2) the only remaining duty of the breaching defendant is to pay the contract price.
· (3) Types of Restitution 	Comment by Ruvalcaba, Jacob: Losing Contracts 
Market value restitution is not constrained in the same way as reliance damages when there is a losing contract.
Unlike reliance damages, the fact that the injured party might have lost money if the contract had been fully performed will not reduce the amount of restitution damages. Restitution damages will be measured without reference to the contract price, provided that the contract has not been fully performed.
If the contract no longer exists, then the rules of expectation and reliance damages no longer apply and the injured party can seek the market value of the benefit they conferred on the defendant.

· Market Value restitution: Market value restitution (sometimes referred to as “monetary restitution”) assesses the worth of the benefit conferred and awards that amount in money to the injured party.  	Comment by Ruvalcaba, Jacob: Restatement (Second) of Contracts §371
If a sum of money is awarded to protect a party's restitution interest, it may as justice requires be measured by either
(a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant's position, or
(b) the extent to which the other party's property has been increased in value or his other interests advance
· Specific Restitution: normally refers to the restoration of the actual benefit that the non-breaching party conferred — i.e., the thing that was transferred.
· Specific restitution is not available as a remedy to the breaching party.
· CASE LAW: UNITED STATES ex rel. Coastal Steel Erectors, Inc. v. ALGERNON BLAIR, Inc.:  (Breached after completing $37,000 worth of work on a losing contract. Does not matter if it is a losing contract, entitled to everything you conferred unlike Reliance)	Comment by Ruvalcaba, Jacob: ***** Can always enjoin your claim together on types of damages you wish to recieve but typically you will only get one come trial.
· (4) Restitution for Breaching Party
· RULE: The breaching party may seek restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
· Limited in the following ways:
· Calculating Benefit: Lesser of Two Measures	Comment by Ruvalcaba, Jacob: So it is also fair market value or specific performance? If the contract was for $400 but bails out half through and the fair market value of that benefit  is $500, What does the breaching party receive? 
· In valuing the benefit conferred by a breaching party, the court uses the same measure of market value restitution used above; however, the lesser amount of the two options is usually awarded given that the breaching party seeks restitution.
· Recovery Reduced by Loss Caused
· By Agreement
· Some agreements, such as some property sales, require that a down payment or earnest money must be paid at contract formation. If the agreements provide that the down payment may be retained if the party paying it refuses to close, then the breaching party may not recover that sum. This rule, however, is subject to the same rules governing liquidated damages.	Comment by Ruvalcaba, Jacob: In deciding to enforce a liquidated damage clause, a court wears the lens of reasonable persons at the time they form their contract. It enforces the provision only if, thus taken back in time, it sees that reasonable parties, when forming the contract, would have thought: (a) “If this breach occurs, it will cause damages difficult to quantify and prove,” and (b) “the amount of money chosen as liquidated damage is neither excessive nor punitive, but rather shows a reasonable attempt to compensate the party who suffers the breach.”

· Specific Restitution Unavailable to Breaching Party
· CASE LAW - FREEDMAN v. RECTOR, WARDENS & VESTRYMEN OF ST. MATHIAS PARISH et al.: Saying he is willing to perform but only after easement is cleared. Made $2,000 down payment and would pay $16,000 at closing. However, he had agreed he would take it as is. Being equivocal in changing the terms of contract Defendant cut off the right to retract by selling based on repudiation by selling for $20,000. Common law rules give the breaching party/willful breacher restitution. On one hand it seems unfair to pay a willful breacher, but at the same time the other party might be unjustly enriched by claiming damages and retaining the benefit. It is almost punitive to allow such.
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PROMISSORY ESTOPPEL: 
* Analyze promissory estoppel ONLY if there is no promise supported by consideration or if there is a reasonable doubt about this.*
· A [1] promise which the [2] promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does [3] induce such action or forbearance [=detrimental reliance]is binding if [4] injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires. §90(1)
· (1) The promise could be express or implied by conduct; while there is some flexibility, the promise must still be “clear, definite, and unambiguous as to essential terms.”
· (2) Was the action/forbearance of the promisee foreseeable to the promisor given the relationship between the parties? Was the promisee's reliance reasonable/justified?
· (3) But for the promise, the promisee would not have acted/refrained.” If true, then the promisee acted in reliance. ACT OR OMISSION. 
· *** Any CHANGE IN POSITION to one's detriment is sufficient; a LEGAL detriment is not required; it may be the release of a benefit. A change in position the imbalance must be concluded in nature of a detriment **
· (4) Injustice occurs if the promisee has suffered a detriment as a result of the action (or forbearance) that they took in reasonable reliance on the promise. The detriment does not have to be significant in money terms (though that would affect the remedy), but the promisee must have been harmed in some way by relying on the promise. 
· This is usually measured in economic terms. 
· Should the promisee receive the total amount promised, or only some lesser amount need to compensate for the actual injury?
· E.g., if promisee detrimentally relied by making a down payment on a purchase, can he get down payment refunded? (get money back)
· Charitable Subscriptions: provides that a charity does not even have to prove that it took action in reliance on the promise. ) §90(2)
· Most courts have not followed section 90(2) and still require justifiable reliance

Wright v.Newman: 
· Two parties - suing for a promise that she detrimentally relied on and she is trying to enforce her promise. Bio-Dad, adoption (if statutory law were the only laws that existed she would be out of luck). Not legal contract - because no consideration. Instead it is a gratuitous promise that is not supported by consideration. Newman refrained from contacting bio dad (detrimental reliance).
· (1) Promise- gave child last name, let child let him believe he could always rely on him, a promise that was implied through conduct (PE/contract law does not require an expressed verbal promise). (2) reasonably expect to induce action/forbearance: natural after 10 years of giving child support that it would be foreseeable for her to rely by not doing something; (3) forbearance: did not reach out to the father; (4) unjust: more difficult to locate bio dad after 10 years - for those reasons all elements are met

Tia ROBINSON v. THE DETROIT NEWS, INC.: Ms. Robinson’s claims arise from her firing in January 2001 as an account executive after getting a promotion. (1) promise - 3 people made some promise ;(2) reasonably expect to induce action/forbearance- reasonable to expect her to rely on promise and to quit her job// did not have any experience in transactional work;(3) justifiable reliance-  left secure job/ moved to Washington/damaged career path;(4) injustice cannot be avoided- actual reliance/change in position. (It was a gratuitous promise initially.)

REMEDIES: 
RESTITUTION/RULE OF UNJUST ENRICHMENT:  
Two types of restitution studied:
· Quasi-Contract: provides recovery for a plaintiff when no contract exists provided that the plaintiff conferred a benefit on the defendant and it would be unjust for the defendant to keep the benefit given the circumstances.
· A court may order restitution if: (1) the plaintiff has conferred a benefit on defendant; (2) the defendant has knowledge or appreciation of the benefit; (3) the defendant has accepted or retained the benefit conferred and (4) the circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it.
· Exceptions: (a) a party officiously confers a benefit upon another, or (b) a party has conferred a gratuitous benefit without expectation of compensation (Gift)
· Officious Intermeddler (Volunteer) Doctrine: “[a] person who officiously confers a benefit upon another is not entitled to restitution.”
· A person is deemed an officious intermeddler if the “interference in the affairs of others is not justified by the circumstances.”
· Special/typical scenarios:
· Ineffective Contract: If one party conferred a benefit to another under the failed or unformed contract, then it's possible that the other party has been unjustly enriched and there should be a restoration of the benefit.
· Saving Lives and Property: In these scenarios, the plaintiff is able to recover even though he/she cannot satisfy element (2) of the Quasi-contract rule
· A physician (or another medical professional) may get compensation for rendering medical services in an emergency without prior consent, but an ordinary person will not. 
· A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution therefore from the other if: 
· (a) he acted unofficiously and with intent to charge..., and 
· (b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and 
· (c) the person supplying them had no reason to know that the other would not consent..., if mentally competent; and 
· (d) it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other's consent would have been immaterial. §116
· § 117: A person who, although acting without the other's knowledge or consent, has preserved the other’s property is entitled to restitution, if...
· (a) it was reasonably necessary before it was possible to communicate with the owner, and
· (b) he had no reason to believe that the owner did not desire him so to act, and
· (c) he intended to charge for such services and
· (d) the things have been accepted by the owner

Watts v. Watts: dispute over their respective interests in property accumulated during their nonmarital cohabitation relationship which spanned 12 years and produced two children. 
· unjust enrichment: (1) a benefit conferred on the defendant - claims that because of these contributions the parties’ assets increased, but was never compensated for her contributions. (2/3) alleges that the defendant, knowing that the plaintiff expected to share in the property accumulated, “accepted the services rendered to him by the plaintiff” (4) that it would be unfair under the circumstances to allow him to retain everything while she receives nothing. 

· Promissory Restitution: supports the enforcement of a promise based on past consideration or moral obligation.
· §86: promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
1. “the definite and substantial character of the benefit received,
2. formality in the making of the promise,
3. part performance of the promise, 
4. reliance on the promise or the probability of such reliance.  . . . ”
· A promise is not binding: (a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; (b) or to the extent that its value is disproportionate to the benefit

Webb v. Mcgowin: (1) The appellant saved McGowin from death or grievous bodily harm. This was a material benefit to him of infinitely more value than any financial aid he could have received. McGowin became morally bound to compensate appellant for the services rendered. (2) Recognizing his moral obligation, he expressly agreed to pay appellant as alleged in the complaint and complied with this agreement up to the time of his death (3) a period of more than 8 years. (4) The services rendered were not gratuitous. The agreement to pay and acceptance of payment by appellant conclusively shows the contrary. Unjust because of such reliance.

Limits to Avoid Overcompensation (3 Elements) + Mitigation	Comment by Ruvalcaba, Jacob: Adjustments and Offsets
Prepayments Made by Breaching Party
A breaching party may have conferred a benefit either through prepayments or by performing some of their contractual duties. Any benefit conferred on the non-breaching party should be considered when calculating damages.
Non-Breaching Party Reduces Loss Through Mitigation
Other ways in which a plaintiff might be overcompensated is if the non-breaching party is able to reduce the loss through mitigation. There, the damage award will be reduced by the degree to which the non-breaching party avoided a loss. This concept is sometimes referred to as “loss avoided.”
Breach Results in a Gain for Non-Breaching Party
Sometimes the breach results in the non-breaching party entering into a more profitable deal with another party—i.e., where the non-breaching party stands to profit more than they would have under the breached contract. There, damages caused by the breach are normally offset by the gain made because of the breach.

· Lack of Reasonable Certainty
· Restatement (Second) of Contracts §352: Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty
· There must be reasonable certainty that a loss occurred because of the breach and certainty on the dollar amount of damages. While mathematical precision is not required on the amount of the loss, damages cannot be speculative.
· Issues:
· Amount of Accuracy Needed
· Mathematical precision not needed.	Comment by Ruvalcaba, Jacob: The policy behind this approach is that a breaching party should bear the risk of some uncertainty

· Courts resolve doubts against the party who breached.
· Certainty and Lost Profits
· Evidence of past records of profits helps.
· New Businesses and Evidence of Loss	Comment by Ruvalcaba, Jacob: Economists, financial analysts, and accountants are often able to build a credible model that reasonably predicts what profits would have been based on surveys, news reports, and market data and by analogizing to similar businesses.2 If the type of business is well established, then using market data to make projections gains more credibility.

· Modern courts receptive to economic models
· If the enterprise is new or one subject to instability because of market conditions, then establishing certainty is more difficult.
· Impact of Uncertainty
· Look to Reliance Damages or Specific Performance as alternatives
· CASE LAW - KENFORD COMPANY, INC. and Dome Stadium, Inc. v. COUNTY OF ERIE et al.: (County of Erie entered into a contract with Kenford Company, Inc. (Kenford) and Dome Stadium, Inc. (DSI) for the construction and operation of a domed stadium facility near the City of Buffalo. Initially, the proof does not satisfy the requirement that liability for loss of profits over a 20-year period was in the contemplation of the parties at the time of the execution of the basic contract or at the time of its breach. New York has long recognized the inherent uncertainties of predicting profits in the entertainment field in general and, in this case, we are dealing, in large part, with a new facility furnishing entertainment for the public. Just bc one dome in Houston made X profits does not mean that a dome in Buffalo would make X profit.)
· Causation
· SUB-RULE CAUSATION: In order for damages to be recoverable, the loss must have been proximately caused by the breach.
· If there is more than one potential cause of the damage, courts require the plaintiff to show that the breach was at minimum a substantial factor in causing the damage
· CASE LAW: John F. CANNON, d/b/a The New Checkerboard Coffee Shop v. YANKEE PRODUCTS CO., INC.: The salesman told plaintiff that the peas were a good product, a big pea, good tasting, not hard and that he and his customers would be satisfied with them and this is the very best brand you can buy, good flavor, wholesome and will please your customers thus increasing your business. The plaintiff, having had his attention called to the presence of the worm, saw it in the peas on the customer’s plate. The customer “made a stink” there over in the presence of about fifty-five fellow patrons. about thirty patrons walked out and the plaintiff refunded the price of their dinners to them. Here there was evidence of diminution of receipts or sales but no evidence of how much of this constituted loss of profit. Even though negligence may be found, there is no invasion of rights and no right of action unless legal damage is caused. – court may be arguing for foreseeability here but Aragaki thought it was causation).
· Foreseeability 
· SUB-RULE UNFORESEEABILITY AND RELATED LIMITATIONS ON DAMAGES Restatement (Second) of Contracts §35:	Comment by Ruvalcaba, Jacob:  Foreseeability will be measured as of the time the contract was made.
Makes sense because already calculated that contract that considering business losts.
· (1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
· (2) Loss may be foreseeable as a probable result of a breach because it follows from the breach
· (a) in the ordinary course of events, 
· The type of contract is one factor that will impact what type of loss arises ordinarily. For example, if an employer breaches an employment agreement by wrongfully terminating an employee, then it is foreseeable in the ordinary course of events that one type of damage will be the employee’s lost income as a result of the breach.
· (b) or as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
· Special circumstances usually arise when a party pleads consequential damages. A primary issue in such cases is whether the breaching party knew (or should have known) of the potential loss at contract formation.
· (3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.
· ISSUES:	Comment by Ruvalcaba, Jacob: Test for Foreseeability in the ordinary course of events, or as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know
· General Damages: 
· Inherently forseeable 
· Arise in the course of ordinary events
· Consequential:  
· Situational looks at the context
· Knowledge of special circumstances is important
· consequential damages are not always foreseeable. Foreseeability is an important limit on damages for consequential damages
· Impact of unforeseeability: 
· lack of foreseeability as to a damage may restrict the plaintiff to reliance damages
· CASE LAW: 
· HADLEY v. BAXENDALE EX CT: Suppose the plaintiffs had another shaft in their possession put up or putting up at the time, and that they only wished to send back the broken shaft to the engineer who made it; it is clear that this would be quite consistent with the above circumstances, and yet the unreasonable delay in the delivery would have no effect upon the intermediate profits of the mill. Here it is true that the shaft was actually sent back to serve as a model for a new one, and that the want of a new one was the only cause of the stoppage of the mill, and that the loss of profits really arose from not sending down the new shaft in proper time, and that this arose from the delay in delivering the broken one to serve as a model. But it is obvious that, in the great multitude of cases of millers sending off broken shafts to third persons by a carrier under ordinary circumstances, such consequences would not, in all probability, have occurred
· A BROWN, INC. v. The VERMONT JUSTIN CORP.: All exterior and structural repairs were the responsibility of the landlord, and interior repairs, including plumbing and heating, were the tenant’s. In early 1978 the parties discussed exterior repairs, and the plaintiff informed the defendant that the roof leaked. In March of 1978, and again in April, the plaintiff reminded the defendant of the need for roof repairs. In August some repairs were done to the roof, but the leaking continued. In the fall of 1980, the interior ceiling panels and insulation came down in the showroom. --- (1) Certainly, in this case, evidence of causation was there. Taking all of the evidence together, the court correctly found probable cause established. (2) The damages here are sufficiently directly related to the breach as to be held to be with the reasonable contemplation of the makers of such a contract. There is no shortcoming established here.  (3) he defendant corporation argues that there was a failure to prove damages. The shortcoming, if it is one, that the defendant is really attacking is of two kinds: (A) the damage figures are approximations or estimates, and (B) there are no documents proffered to back them up. No independent evidence was advanced by the defendant to show that the plaintiff’s damage testimony was deficient or erroneous.
· Mitigation 
· Restatement (Second) of Contracts §350
· Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.
· The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.
· KEY POINTS:
· Reasonable Efforts to Mitigate	Comment by Ruvalcaba, Jacob: Courts generally view the so-called duty to mitigate as an affirmative defense, and therefore impose on the breaching party the burden of producing evidence that the non-breaching party / plaintiff failed to mitigate. In an employment case, this placement of the burden of proof usually means that it’s not enough for the employer to show that the employee failed to act reasonably in seeking substitute employment. Instead, the employer must also: (1) identify one or more positions that the employee would likely have succeeded in obtaining, and (2) show how much the employee would likely have earned had she been offered and taken one of these suitable replacement positions. 

· “to incur ‘only slight expense and reasonable effort’ in mitigating his damages.”
· Not expected to mitigate if it will cause other serious loss, risk, or humiliation. 
· No Actual “Duty to Mitigate”
· Common phrase but technically inaccurate. 
· Burden of Proof
· Breaching party must prove failure to mitigate. 
· Also prove the amount by which damages were increased by such failure to mitigate.
· Unsuccessful Efforts
· If efforts are reasonable, then an unsuccessful attempt does not limit damages.
· This provision protects the plaintiff and, as a policy matter, encourages parties to at least try to stem the flow of damage.
· Effect of Mitigation on Damage Awards
· General Damages
· Normally, injured party should cease performance
· If reasonable - In such circumstances, the breaching party should not be held liable for damages that could have been avoided.
· Consequential Damages
· E.g.: For example, if a party suffered a foreseeable serious injury as a result of the breach, they could receive consequential damages for their medical costs. However, suppose the party did not seek medical attention immediately when they could have done so and as a result of the delay the medical costs are much higher. In that situation, a court may reduce the consequential damage award to an amount equal to what the loss would have been had the party promptly sought medical attention
· Incidental Damages
· Any reasonable costs expended by an injured party in mitigating damages may be recovered as incidental damages. (applicable to UCC & Restatement)
· CASE LAW:
· ROCKINGHAM COUNTY v. LUTEN BRIDGE CO.: (It repudiated this action on the part of the member and gave notice that it would not be recognized. At the time of the passage of the first resolution, very little work toward the construction of the bridge had been done, it being estimated that the total cost of labor done and material on the ground was around $1,900; but, notwithstanding the repudiation of the contract by the county, the bridge company continued with the work of construction. The measure of plaintiff’s damage, upon its appearing that notice was duly given not to build the bridge, is an amount sufficient to compensate plaintiff for labor and materials expended and expense incurred in the part performance of the contract, prior to its repudiation, plus the profit which would have been realized if it had been carried out in accordance with its terms)	Comment by Ruvalcaba, Jacob: Was this not an officious intemedeeler? 	Comment by Ruvalcaba, Jacob: Policy: 
The work may be useless to the defendant, and yet he would be forced to pay the full contract price. On the other hand, the plaintiff is interested only in the profit he will make out of the contract. If he receives this it is equally advantageous for him to use his time otherwise.’
The legal right of either party to violate, abandon, or renounce his contract, on the usual terms of compensation to the other for the damages which the law recognizes and allows, subject to the jurisdiction of equity to decree specific performance in proper cases, is universally recognized and acted upon.’

· Paul LEWIS, d/b/a Lewis Lumber Company v. MOBIL OIL CORPORATION: (Briefly stated, plaintiff’s theory of his case is that Mobil supplied him with an oil which was warranted fit for use in his hydraulic system, that the oil was not suitable for such use because it did not contain certain additives, and that it was the improper oil which caused the mechanical breakdowns, with consequent loss to his business. since the breach was of an implied warranty of fitness for a particular purpose, the ‘special circumstances’ exception is applicable here. The proximate damages in this case consisted of the plaintiff’s incidental and consequential damages which may be recoverable. The incidental damages consist of the excessive amounts of oil used in the system and the costs incurred in the repair and replacement of mechanical parts damaged by the oil’s failing to function properly. Evidence was offered of a number of customers who testified they would have bought more of his lumber had it been available. A substantial part of plaintiff’s business was done as an exclusive supplier of timbers to a bridge building company. Plaintiff was the only sawmill operator who would furnish these timbers with the close tolerances demanded; he was unable to supply all of that customer’s needs)	Comment by Ruvalcaba, Jacob: In attempt to mitigate.

LOST VOLUME SELLER: APPLICABLE TO CL & UCC:	Comment by Ruvalcaba, Jacob: The lost volume seller scenario is an exception where mitigation does not limit the damages that an injured party may receive.
the seller is considered a volume seller—i.e., someone with enough capacity that he would have made the subsequent sale. In such situations, the seller is said to have “lost volume”—i.e., lost a sale that he would have made.

· Restatement (Second) of Contracts §347 (1981), Comment (f): If the injured party could and would have entered into the subsequent contract, even if the contract had not been broken, and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract. The injured party’s damages are then based on the net profit that he has lost as a result of the broken contract.
· Applies equally to services and the sale of goods under the UCC
· See UCC Remedies, Seller’s Expected Profit – UCC §2-708.
· Three Prong Test
· 1. the person who bought the resold entity would have been solicited by the plaintiff had there been no breach or resale; 	Comment by Ruvalcaba, Jacob: Consider the following examples where a service provider was deemed to be a lost volume seller.
Surgeon/Doctor
Trucking Company
Spokesperson for Auto Dealer

· 2. the solicitation would have been successful; and  
· 3. the plaintiff could have performed that additional contract. 
· Determining “capacity” // Burden of Proof: The issue of whether a party mitigated damages is strenuously contested in some cases. The burden of proving whteher the injured party made reasonable efforts to mitigate rests with the breaching party.
· CASE LAW - C.I.C. CORP., Plaintiff-Appellant v. RAGTIME, INC. and Donald Tabatneck: The agreement covered a cigarette machine, a jukebox, a pool table, and a pinball machine, which had been on the premises for some time.  . . .  [The defendant asked that the machines be removed temporarily for a renovation, but defendant never renovated. Instead, he] purchased and installed at the bar his own cigarette vending machine, a coin-operated pool table, and a jukebox to “back-up” his new compact disc player. Over the course of the 59 months of the term remaining on the lease at the time of the breach, the total loss of net revenue was, therefore, $41,000. That was the sum plaintiff sought to recover. ---- We think it plain that the proofs here would have supported a jury finding that plaintiff had a warehouse full of a variety of coin-operated machines and could have placed as many as it could have found customers for. Thus, even if it eventually placed with another customer the machines removed from defendant’s premises, it still would have lost the benefit of its bargain with defendant since, in that case, it would have made two deals, not just the second.








UCC:

CHOICE OF LAW
· Definition of Sale UCC §2-106(1): a sale consists in the passing of title from the seller to the buyer for a price
· Definition of goods UCC §2-105(1): “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action. “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in [§2-107].
· Sub-Rule Goods to severed from realty UCC §2-107:
· A contract for the sale of minerals or the like (including oil and gas) or a structure or its materials to be removed from realty is a contract for the sale of goods within this Article if they are to be severed by the seller. . . .
· A contract for the sale apart from the land of growing crops or other things attached to realty and capable of severance without material harm thereto but not described in subsection (1) or of timber to be cut is a contract for the sale of goods . . . whether the subject matter is to be severed by the buyer or by the seller. .
· Choice of Law: Mixed Goods and Services*
· THE PREDOMINANT PURPOSE TEST: whether the predominant purpose of the transaction is, reasonably stated, either the rendition of service, with goods incidentally involved, or a sale of goods, with labor incidentally involved.
· Predominantly Sale of Goods: (I.e.) In the sale of a water filtration system, where the installation is free or a low part of the overall cost, the predominant purpose is usually considered the sale of goods, with the installation being incidental.
· Predominantly Sale of Service: A contract to paint someone’s portrait is usually considered a service. Although the end product is a movable thing—i.e., the painting—the buyer is primarily purchasing the service of the painter to paint the portrait
· Minority Rule (gravamen test): nature of the complaint

Valentino Printing Co. V. Clarke: When you print advertisements, they are considered goods. Includes specially manufactured goods. When your often things from scratch, there's a lot of labor necessarily involved, when you are creating a good there is service component but it is ultimately a good that you are selling. (Publisher is different because it provides more services than goods).Facts, sale of goods over provision of services: he was shopping around for the cheapest price. Looking for the end product. Publisher had a big hand in the layout of magazine. The printer was only doing the task of printing and selling the magazine
UCC on Illusory Rule:
· Types of exclusivity deal where the parties agree to do a certain type of transaction ONLY with each other.
· Requirement contract: Buyer obligates himself to purchase a particular type of good only from a particular seller. The seller is obligated to have enough of the good to sell in order to meet the buyer's requirement
· Output contract: Seller obligates himself to sell a particular good only to the buyer, and the buyer is obligated to purchase all that the seller produces of  a particular type of good.
· CC 2-306(1): A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded
UCC Modifications:
· An agreement modifying a contract within this article needs no consideration to be binding. UCC §2-209
· The UCC authors recognized that businesspeople regularly modify contracts without offering new consideration. Reality of business transactions.
· Comment 2 to UCC §2-209: Modifications… must meet the test of good faith imposed by this Act. The … extortion of a "modification" without legitimate commercial reason is ineffective as a violation of the duty of good faith

UCC Approach to OFFER
· A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties that recognizes the existence of such a contract.(2)An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.(3)Even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. §2-204
· Intent: UCC still strictly requires that the parties intend to enter into a bargain. The proof, however, is more fluid. Whereas a common law court may require express language to show an offer, under the UCC conduct takes on greater importance.
· Certainty: Additionally, under the UCC courts are more willing to find that a contract exists, even if the parties left some terms open, if there is evidence that the parties intended to enter into a bargain. The UCC provides guidance to courts to imply reasonable terms if the parties did not agree on some specifics, such as the place or time of delivery. These provisions, called the “UCC Gap Fillers,” allow a court to imply a reasonable price under certain circumstances.



UCC MERCHANT’S FIRM OFFER:	Comment by Ruvalcaba, Jacob: § Gaps can be filled by common law unless UCC intends to displace those rules.
There is no provision for PE, option contracts, etc. --- majority review that all the above are all avliabble in UCC offer contracts.

· §2-205: [1] An offer [2] by a merchant [3] to buy or sell goods [4] in a signed writing which by [5] its terms give assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time,[6] but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
· [2] §2-104: “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill
· [3] What qualifies as writing?: A writing includes anything printed, typed, written, or in some way reduced to tangible form. Email and other electronic modes of communication are considered to be writings.
· [4] What qualifies as a signature?: The “signature” must show that the document is authentic, but “[t]he circumstances surrounding the signing may justify something less than a formal signature or initialing.” Although an actual signature or initials would satisfy the requirement, the commentary also accepts a handwritten memorandum on the writer’s letterhead even though it is not signed. A typed signature in an email or telegram also suffices.
· [6] Three Month Limit: 
· A promise made for a longer period will operate under this section to bind the offeror only for the first three months of the period but may of course be renewed. If supported by consideration it may continue for as long as the parties specify. This section deals only with the offer which is not supported by consideration.
· At its most basic, the provision could lead to one of four possible outcomes:
· First, the irrevocability period is until the time stated if the time stated occurs within the three-month limit.
· Second, if the time stated is outside of the three-month limit, then the irrevocability period is for three months. The offer just becomes a revocable offer after the three-month period to the time stated.
· Third, if there is no time stated, then the irrevocability period is a reasonable time if the reasonable time is within the three-month limit
· Fourth, if a reasonable time is outside of the three-month period, then the irrevocability period is three months.

Mid-South Packers, Inc. v.  Shoney’s, Inc.: Mid-South offered a letter styled “Proposal” that set forth prices and terms at which Mid-South would supply Shoney’s with various types of meat. The letter also provided that Shoney’s would be informed forty-five days prior to any adjustment in price. 3 and a half months later after Shoney already had multiple orders, Mid-south informed them about provisions of payment. Objected about the 45-days prior provision and ended up agreeing to a certain price. However, they only bought for 45 more days and then tried to bill Mid-South under the provision. a firm offer is irrevocable despite a lack of consideration “during the time stated or if no time is stated for a reasonable time; but in no event may such period of irrevocability exceed three (3) months.”


Do both parties need to be merchants here?
UCC Statue of Frauds: 
· Three step Analysis: 
· Is the Contract Within UCC §2-201(1)?
· (1) A sale of goods of $500 or over 
· If So, Does the Writing Satisfy the Requirements of §2-201(1) or §2-201(2)?	Comment by Ruvalcaba, Jacob: Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

· (a) Writing Requirements Generally:
· It need not indicate which party is the buyer and which the seller. The only term which must appear is the quantity term which need not be accurately stated but recovery is limited to the amount stated. The price, time and place of payment or delivery, the general quality of the goods, or any particular warranties may all be omitted.
· The signature requirement generally uses the same set of rules as we have already covered. The writing must be signed by the party against whom enforcement is sought, and the mark must be made to authenticate the document. 
· (b) Merchant’s Confirmatory Memo: This only occurs if the defendant merchant receives a written and signed confirmation from the other party and the defendant merchant does not object to the confirmation in writing within ten days. The signed memo must have enough detail that it would be sufficient to hold the merchant who sent it accountable under the statute of frauds. The defendant merchant must also know or have reason to know of the contents of confirmatory memo.
· If Not Sufficient But Within the Statute, Is the Contract Enforceable Because of an Exception in §2-201(3)?
· Specially Manufactured Goods—§2-201(3)(a)
· This exception is straightforward, though it has a number of requirements incumbent on the seller to establish. The text of §2-201(3)(a) states that the exception is valid “if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement.”
· Admissions Exception (3)(b): If a party admits under oath in court that they entered into a contract, then the admission is considered satisfactory evidence of the agreement. only to the quantity admitted.
· Part Performance Exception (3)(c):
· This exception applies if the partial performance by both parties clearly indicates that the parties intended to enter into a contract even though the agreement was oral. 
· In the first, the buyer has paid for the goods and the seller has accepted that payment. 
· In the second, the seller has delivered the goods and the buyer accepted the delivery.
· In partial payment cases, courts look to the standard discussed in the comment and whether the partial payment in fact “constitutes an unambiguous overt admission by both parties that a contract actually exists.”
· part payment or receipt and acceptance of part of the goods would satisfy the statute of frauds, not for the entire contract, but only for the quantity of goods which have been received and accepted or for which payment has been made and accepted	Comment by Ruvalcaba, Jacob: In cases of part payment for a single, indivisible good, courts have upheld the exception as to the entire good (not just a part of it corresponding to the value of the part payment) where the payment “constitutes an unambiguous overt admission by both parties that a contract actually exists.”
Cohn v. Fisher: Under the objective theory of mutual assent followed in all jurisdictions, a contracting party is bound by the apparent intention he outwardly manifests to the other contracting party. Fisher indicating the it was contingent on a survey. Under N.J.S.A. 12A:2-201(1) the check may constitute a sufficient written memorandum; Thus the check seems to prima facie satisfy the requirements in that: it is a writing which indicates a contract for sale by stating the subject matter of the sale (aux. sloop, D’Arc Wind), the price ($4,650), part of the purchase terms—50% Down (deposit of $2,325), and by inferentially identifying the seller (Albert Cohn, payee) and the purchaser (Donal Fisher, drawer); it is signed by the party against whom enforcement is sought (Donal Fisher); and it expressly states the quantity term (the D’Arc Wind). Thus the check, although not a sales contract, would comply with the requirements of the statute of frauds under N.J.S.A. 12A:2-201(1). Under N.J.S.A. 12A:2-201(3)(b) defendant’s testimony in depositions and his answers to demands for admission may constitute an admission [in court] of the contract or if the party charged admits that a contract was made. Such a contract would be enforceable only with respect to the quantity of goods admitted. Under N.J.S.A. 12A:2-201(3)(c) payment and acceptance of the check may constitute partial performance. Only to the extent that goods have been paid for or received. Thus, part payment or receipt and acceptance of part of the goods would satisfy the statute of frauds, not for the entire contract, but only for the quantity of goods which have been received and accepted or for which payment has been made and accepted

CHANGED CIRCUMSTANCES
· UCC Approach
· Excuse by Failure of Presupposed Conditions. The provision “excuses a seller from timely delivery of goods contracted for, where his performance has become commercially impracticable because of unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting.”
· Impracticability, however, is measured in the commercial context. Similar guidelines exist as in the common law that increased cost alone will not relieve a party of performance. Similarly, most labor disputes also do not excuse a seller since these events are foreseeable.
· Ultimately, what constitutes “extreme and unreasonable” is not likely to be resolved purely by a set percentage. If anything can be taken away from these cases, it is that courts are reluctant to offer relief even in the face of significant losses if the risk was one that could have been protected against.


INTERPRETATION:

PAROL EVIDENCE:
· UCC §2-202Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented 
· (a) by course of dealing or usage of trade or by course of performance; and 
· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement


Breach of Contract UCC: Nonperformance Rules
Seller’s Non-Performance
· How might Seller breach or repudiate the contract? 
· Non-Delivery 
· Fails to make proper tender (Perfect Tender Rule) (§2-601)
· Breach of Warranty (§§ 2-313, 314, 415)	Comment by Ruvalcaba, Jacob: A seller may breach by delivering goods that do not conform with either an implied or an express warranty. If the buyer accepts the non-conforming goods, then the seller may still be liable for warranty damages.
· Anticipatory repudiation (§§ 2-610, 611
· PERFECT TENDER RULE UCC §2-601 Buyer’s Rights on Improper Delivery Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may
· reject the whole; or	Comment by Ruvalcaba, Jacob: Rejection must occur within a 
reasonable time after delivery. 
(§2-602)
Buyer must notify seller
· accept the whole; or	Comment by Ruvalcaba, Jacob: Can seek Warranty Damages if non-conforming

· accept any commercial unit or units and reject the rest.
· Buyer’s response: Acceptance, Rejection, and Reasonable Time Requirement
· Acceptance: If the buyer accepts the goods, he loses the right to reject the goods. An acceptance occurs if buyer then indicates to the seller that he will take the goods (even if the goods are non-conforming) or if buyer fails to reject the goods in a reasonable time
· Rejection: If the buyer rejects the goods, then he must “seasonably notify the seller” of his rejection. A buyer who remains in possession of the goods after rejection must hold the goods using reasonable care to give the seller a chance to retrieve them
· Reasonable Time. Normally, a buyer is given an opportunity to inspect the goods. What is reasonable will depend on the transaction.
· Revocation of Acceptance:
· (1) Must substantially deviate from the contract terms. (2) Must occur within reasonable time after buyer discovers the non-conformity and before any substantial change in condition of goods occurs.
· If the goods are in the care of the buyer, then the buyer must care for the goods until the seller can retrieve the goods in a reasonable time.
Seller’s Right to Cure
· Before time for performance if seller acted in good faith and the time of performance has not passed.
· Reasonable time after performance due if seller reasonably believed the non-conforming goods would be acceptable with or without money damages – v limited circumstances check pg 574.
· In each case must give notice to buyer	Comment by Ruvalcaba, Jacob: the seller must also give notice to the buyer that he intends to cure and then make a delivery of conforming goods with the deadline set forth in the contract
· [image: Diagram
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Exception: Installment Contracts	Comment by Ruvalcaba, Jacob: Not in and of itself, because missing one out of six installment payments, without more, does not evince a clear and unequivocal intention to breach all six installments.	Comment by Ruvalcaba, Jacob: For such contracts, the buyer can only reject an installment “if the non-conformity substantially impairs the value of that installment” and the non- conformity cannot be cured by the seller.
The buyer is only afforded the right to cancel the entire installment contract if “one or more of the non-conforming installments substantially impairs the value of the whole contract.

Buyer’s nonperformance
· How might buyer breach or repudiate?
· Wrongful Rejection of Goods that are properly tendered (§ 2-703)
· Case Illustration: Neumiller Farms, Inc. v. Cornett
· If a seller offers perfect tender but the buyer refuses to accept the goods, then buyer has breached the contract. If the seller is entitled to additional time to cure an imperfect tender and the buyer refuses to give seller the opportunity to cure, then the buyer has breached.
· If it can be established that a party was acting in bad faith in rejecting goods, then some courts will not let a buyer use the perfect tender rule to avoid performance.
· Fails to make payment (§ 2-703)
· If buyer fails to pay, seller may refuse to tender goods
· Time of Payment: As consumers, we are used to paying for items when we receive them. If the contract does not specify when payment is due, then the seller can refuse to tender the goods until payment is made.
· Subject to the agreement, buyer can tender payment by any means but seller may demand cash if it gives buyer reasonable time	Comment by Ruvalcaba, Jacob: Form of Payment: If the form of payment is not specified in the contract, then the buyer can tender payment “by any means or in any manner current in the ordinary course of business” — e.g., cash, check, credit cards, bank transfer, etc. However, there is the exception that the seller can demand cash if he gives the buyer a reasonable time to get the cash.

· Anticipatory repudiation (§ 2-703)
Ernest RAMIREZ and Adele Ramirez, Plaintiffs-Respondents v. AUTOSPORT, Defendant-Appellant: (1.	July 20th contract formed. Aug 3rd - Autosport needed two more weeks to repair van even though it was set on that date. No acceptance as of yet. August 14th they went back. Dining area cushions were still wet and the van was still being painted. Tried to negoiate for a price knock off. Tried to modify agreement but there was no meeting of the minds on that modification. Gave the dealership time to cure. Sept 1 were not acknowledged and left. By october 5th making rejection clear. NEVER ACCEPTED DELIVERY. Sold trade in car.*** Lack of conformity and lack of perfect tender. Effectively like a total breach because there was no cure.)	Comment by Ruvalcaba, Jacob: once a buyer accepts goods, he has the burden to prove any defect.  . . .  By contrast, where goods are rejected for not conforming to the contract, the burden is on the seller to prove that the nonconformity was corrected



Request for Adequate Assurance of Performance
· UCC: RULE RIGHT TO ADEQUATE ASSURANCEUCC §2-609 
· (1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When [1] reasonable grounds for insecurity arise with respect to the performance of either party the other may in [2] writing demand adequate assurance of due performance and until he receives such assurance may if [3] commercially reasonable suspend any performance for which he has not already received the agreed return.
· (2)Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
· (3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.
· (4) After receipt of a [1] justified demand failure to provide within [2] a reasonable time not exceeding thirty days such assurance of due performance as is [3] adequate under the circumstances of the particular case is a repudiation of the contract.
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UCC v. Commonlaw: 
	First, this contract is governed by the common law. The UCC covers contracts that consist of a sale of goods. Fay is providing the service of performing the role for a show which is a not tangible, movable thing that exists. Thus, the contract will be governed by the Common law.

Breach & Repudiation
	Fay informed Rue of her reputation to the contract on August 1st. Although Fay may have retracted on her repudiation considering performance was no due until September, the right to retraction was terminated when Rune brought suit.

What Damages is Rune Likely to Recover from Fay?

Expectation:
	Rune may be entitled to expectation damages. The expectation interest attempts to give the benefit of the bargain by putting plaintiff “in as good a position as he would have been in had the contract been performed.” Courts typically favor giving money damages and will only turn to specific performance on the breaching party when money damages are inadequate. Expectation interest may consistent of general, consequential and/or incidental damages. Incidental damages are reasonable costs incurred in an effort, whether successful or not, to mitigate losses associated with the breach. However, that will not be at issue for Rune because they did not incur any incidental damages because given the sheer lack of female magicians, it was impossible to find anyone to replace Fay on short notice. Thus, Rune will be focused on general damages and consequential. 
	General damages in the case will consist of the difference of value of the position Rune is currently in and the position the company would have been in. Given the profit estimates that were provided by market analysis and projections, Rune was projected a $900,000. This will be dependent on many factors. First, whether the court will allow the agreement on the merchandise to be allowed (Assuming Fay argues that no such agreement was made) through the Parol Evidence which will be discussed below. Furthermore, it will be contested by Fay that considering this was a ground breaking show and the first time a female magician would perform at the Egyptian Hall and only 2% of magicians are female, it would be difficult to determine with reasonable certainty the exact profit missed. Rune would be able to satisfy the fact that it was a foreseeable cause that there would have been a loss in profit if Fay were to breach the contract. In fact, Rune had no duty to mitigate as mentioned previously. However, to reiterate, it is not reasonably certain that the contract/show would have provided such an income because it was the first of its kind and how the magic following would react. 
	As a consequence of Fay’s breach, Rune incurred damages by their non-refundable fees with advertising. This will also be contested by Fay by stating that she was not aware of such a circumstance. But this is a reasonable foreseeable venture that most businesses take on Rune will argue. Rune will likely prevail in this sense by proving reasonable certainty in showing receipt of the fees, and it was foreseeable cause despite Fay not being aware. Thus, may prevail on a consequential general damages but will likely have a better shot in incurring more damages in reliance damages. 

PAROL EVIDENCE:
	Whether agreement of the merchandise is allowed will be determined through Parol Evidence which may limit the damages.
	The issue of Parol Evidence typically arises between two parties when one party asserts that the writing (and only the writing) contains all of the terms of their agreement and the other party asserts that there was a prior or contemporaneous oral or written agreement that reflects some of the terms of their agreement. Here, Fay would assert that the writing and only the writing contains all of the terms of their agreement with Rune. While Rune asserts that the agreement should be allowed as prior or contemporaneous extrinsic evidence that reflects some of the expressed terms of the agreement.
	The reason courts use the parol evidence rule is to favor written agreements when a disagreement over the expressed terms of the contract arise. The Parol Evidence Rule bars only extrinsic evidence of prior agreements or contemporaneous oral agreements that contradict, vary, or modify the contract; evidence of defects in formation are admissible. So, when parties to a written contract have agreed that the writing is a final and complete expression of their agreement, then a court shall not admit extrinsic evidence of prior or contemporaneous agreements that supplement or contradict the writing. However, if the writing is only a partial expression of the contractual terms, then the writing cannot be contradicted but can be supplemented by evidence of consistent additional terms. 
	As a framework in using Parol Evidence: (1) determine whether the writing is a final version of the agreement; (2) whether the evidence is prior or contemporaneous; (3) Determining the admissibility of the evidence by deciding whether it is a partial or total integration and whether the evidence is consistent or contradicts the terms of the written agreement; (4) consider exceptions. Depending on the jurisdiction, admissibility is either susceptible to minority classic-4 coroner approach or the modern approach (majority).
	Under a four-corner approach, the court will determine the agreement to be the final and complete agreement due to the merge clause included at the end of the EA. A modern court might allow the extrinsic to go through the PE rule. Fay treating the EA as the final agreement would satisfy the first prong of the PE rule. The evidence Rune wants to admit is arguably contemporaneous as it was made following the signing but within the same time frame as they were celebrating. Depending on the flexibility of the court, it may or may not be determined prior or contemporaneous. Assuming it would be allowed, a modern court would allow the evidence to go through because it is not only consistent with the terms of the contract but it is not something that is typically written into an employment contract - since it has to do with merchandise. 
	Regardless of the jurisdiction, both courts would allow the evidence to go through either through a subsequent agreement or a collateral agreement exception to PE.  As a subsequent agreement, it would stand as it’s own agreement with its own consideration. Also, as a collateral agreement, if determined to be contemporaneous, the subject matter was slightly collateral but had it’s own separate consideration. That consideration for both contracts above include merchandise to be created representing/endorsed by Fay in return for 90-10 split where Rune takes on all the costs to make the merchandise.


Reliance
	Rune has a great shot at likely recovering from Fay through reliance damages. Reliance damages attempt to put the party in the same position as if the contract had never been formed. The reliance interest awards out-of-pocket costs that the plaintiff incurred by relying on the contract. This would be used as an alternative to expectation damages when they are too uncertain or unforeseeable, which was the case except for the consequential damages. Reliance damages may either be essential or incidental. 
	Essential reliance expenses are those costs incurred in preparation for or in performance of the contract that was breached. Here, Rune incurred those costs through the $20,000 it paid it’s staff and the $10,000 deposit it paid to the Egyptian Hall. The $2,000 Rune paid on market analysis and profit projection for the show are not applicable. Those costs were not in reliance as they were incurred prior to the contract and were to Rune’s benefit in determining whether it wanted to enter into the contract to begin with. 
	Incidental reliance expenses are those costs incurred that are related to collateral contracts entered into in reasonable reliance on the contract that was breached. The collateral contract made in reasonable reliance was the $120,000 contract Rune made in it’s advertising ventures. 
	Reliance damages must also be certain, caused, foreseeable and mitigated. Again, we can assume no duty to mitigate with the knowledge female magicians are hard to come across and the deposits were non-refundable. These reliances were reasonably certain as can be proved through receipts and definitely caused by reliance and breach of the contract. The foreseeability analysis would be the same as discussed above in expectation damages. 

Restitution
	Rune will not have a remedy basis for restitution. This is only used when the K is unenforceable or void, which is not the case here. Plus, there was no benefit conferred  on to Fay.


#2
Unilateral Contract and Total Breach and Interoperating Ambiguous Terms
	The grounds Rune would take is asserting that this contract was a unilateral contract. A contract was fully formed when Fay  accepted the promise through writing, their performance was not completed. Rune may argue that the only way Fay was entitled to the $90,000 was through performing and starring in the show. In fact it was a total breach on Fay’s behalf by not providing the full benefit that Rune planned to receive. There is no likelihood of cure considering that the time as passed to cure because it is October 15th and the show ended on October 1st. Thus, the contractual obligation for Rune to Fay is not there and will have a correct grounds to not pay Rune under any expectation or reliance damages from the fact pattern given.
	Furthermore, Rune may bring evidence to interpret the ambiguity. Through a four coroners approach, the provision that Fay would be paid a fee of $90,000 on October 31st for starring in the show would not be susceptible to interpretation on its surface. Starring in the show constitutes performing September through October. Under a modern jurisdiction, it may consider trade usage so it will be dependent as to what it means to “star” in the show. It may be up for interpretation but based on a hierarchy of interpretation - the plain language of the terms will prevail over any trade usage. 


#3
	Fay will assert frustration of purpose in attempt to refuse performance at the Royal Ballet. Frustration is defined under the Restatement (Second) of Contracts §265: Where, [1] after a contract is made, [2] a party's principal purpose is substantially frustrated without his fault [3]by the occurrence of an event the non-occurrence of which was [4] a basic assumption on which the contract was made, his remaining duties to render performance are discharged, [5] unless the language or the circumstances indicate the contrary. Here, after the contract was made there was supervening event that occurred without fault of Fay. She will argue that the occurrence of Egyptian Hall substantially frustrated her purpose of the contract because she would be the first Women to perform as a magician as the center of the act. However, this was not a basic assumption under which the contract was made, regardless if Fay claimed the Egyptian hall’s prestige was the reason for entering into the contract. That is due to the fact that the contract contained the provision that if anything were to happen there was a selective comparable alternative venue. This was a foreseeable event and by signing the contract she bears the risk of relocation of the theater venue if Egyptian hall were to close down.  Thus, the frustration of purpose argument will ultimately fail.

	In addition, Fay may also assert mutual mistake. Mutual Mistake is defined under the Restatement (Second) of Contracts §152 as: Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake. Here, Fay will assert that both parties at contract formation entered into the contract with the basic assumption of fact that the Egyptian Hall would be available and open. Before going any further, this was not a basic assumption as discussed earlier due to the relocation of venue clause and she bears the risk by signing that contract. Plus, the contract is not economically materially affected as she will still receive her full $90,000. Therefore, both arguments will ultimately fail and Fay will be obligated to perform.


#4)
Expectation Damages / Duty to Mitigate / Loss Volume Seller

Fay will be entitled to $80,000, if not $90,000 (due to loss volume seller which will be discussed below), in expectation damages. Refer above for the definition of expectation damages. To put Fay in the same position as she would have been in if the contract would have been performed that $80,000 at a minimum.

Rune will argue that Fay did not attempt to mitigate as she was offered a job for a new role during the exact same period which would have deducted the expectation damages by $90,000. However, this argument will fail because Fay is not expected to mitigate if it will cause other serious loss, risk, or humiliation. Here, Fay would have been humiliated to her project of ‘feminist magician’ and degraded by wearing a leotard that would make jokes of her sexual nature. She was not under a duty to mitigate and, therefore, is entitled to $80,000.

However, Fay may argue that she is entitled to the full $90,000 as a loss volume seller. Loss Volume Seller is defined under  Restatement (Second) of Contracts §347 (1981), Comment (f) as: If the injured party could and would have entered into the subsequent contract, even if the contract had not been broken, and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract. The injured party’s damages are then based on the net profit that he has lost as a result of the broken contract. There are three prongs that Fay would have to meet: 1. the person who bought the resold entity or service would have been solicited by the plaintiff had there been no breach or resale; 2. the solicitation would have been successful; and 3. the plaintiff could have performed that additional contract. Here, Fay taught four courses at the local YMCA and may have been solicited to teach during the course of the show. We are left without information as to whether or not there was a time conflicting. Assuming there was not, Fay may have had a successful solicitication which she could have performed while the show was ongoing through the September-October period. Thus, the loss volume seller might prevail depending on the circumstances.

Improper Venue Argument
	Rune will then assert that the suit is being brought through an improper venue in Nevada when there is a clause in the MSA contract that states: “With respect to any suit
 arising out of this MSA, the parties submit to the jurisdiction of the appropriate court in 
California.” However, every time the parties enter into Employment Agreement it is separate EA, together with the MSA, sets forth the particulars of their arrangement for that gig. Which would bring a Parol Evidence issue as to whether or not the court will allow the prior MSA to be entered as extrinsic evidence to identify the specific terms of their current agreement. Refer above to question #1 for PE rule. Here, Fay will argue that the current EA supersedes all prior or contemporaneous agreements which is a merger clause within the EA. Rune will argue that the MSA should be admitted to reveal otherwise. Under a four-corner approach, the merger clause is dispositive and Fay will be allowed to proceed in the Nevada. However, under a modern approach, Rune may argue that although the EA meant to be the final version, the merger clause is only a factor to consider. But that will be pushed back on immediately as the court will also consider the formalities of drafting, where both their lawyers negotiated the terms of the new EA. Which will likely reflect a final version of the agreement, and complete under a four-corner approach. However, under Modern even if it was final version of the agreement, the court will consider the prior agreement/extrinsic evidence if the terms of the contract are naturally omitted. It would seem that jurisdictional venue is something that is typically included in the EA contract. For example, the fact that the MSA had included that clause is evidence that it typically is not omitted if the parties desire such a clause. So, the merger clause in the EA will likely supersede and Fay will be able to bring a suit in the jurisdiction of her choice. 

Unconcsionability  
	If the court allows the extrinsic evidence to push through, Fay will assert unconcsionability to severe the specific provision of jurisdictional venue to bring suit. Courts that find any contract or clause to be unconscionable at the time it was made can refuse to enforce the contract or limit the unconscionable clause to avoid an unconscionable result. To prevail in unconscionability, Fay is required to prove both  procedural and substantive unconscionablity. 
	Procedural unconscionability may be demonstrated by
gross inequality in bargaining power or unfair surprise. Which is not evident here as there was no gross inequality in bargaining power since their lawyers seemed to bargain in good faith. Plus, there was no facts that reflect an adhesion contract. Nor was there an unfair surprise. 
	Substantive Unconscionability is seen in light of great price disparity or a harsh allocation of risk. There is not a harsh allocation of risk here by requiring Fay to bring suit in CA instead of NV, considering it is a just a state over. The fact pattern is not similar to the Kapali v. Finish Line, where the plaintiff had to travel from CA to Indiana with a mandatory arbitration clause that favored one party.



































LLS ID: 7558857
Question #1
UCC v. Commonlaw: First, this contract is governed by the common law. The UCC covers contracts that consist of a sale of goods. We are told in the fact pattern that this a service contract with Joel. Thus, the contract will be governed by the Common law.
Statute of Frauds:
   The first theory that Anselm should use is that of the Statute of Frauds (SOF). The Statute of Frauds is both a formation requirement (to those contracts that fall within SOF) and an affirmative defense. A framework to use the Statute of Frauds: (1) Is The Agreement within The Statute?: MYLEGS; (2) Does The Writing Satisfy the Statute?; (3) Consider exceptions to The Statute. 
   Here, the original contract did not fall within the Statute of Frauds because it was from February 1st to March 20th and is not at issue. The issue here is the new ongoing service contract proposed by Joel and assented by Anselm. (1) An agreement is subject to the statute of frauds if the performance requires over one year.  Here, the ongoing service contract is for 5 year period and obviously cannot possibly be performed under one. (2) We are not told whether or not the contract was written. However, considering that the service contract was performed for one year, a check may possibly be able to satisfy the statute if the check is signed by or on behalf of the party to be charged, in this case Anselm. That check must (a) reasonably identifies the subject matter of the contract, (b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and (c) states with reasonable certainty the essential terms of the unperformed promises in the contract. (3) Furthermore, given the facts, there does not seem to be any applicable exceptions to the case at hand. 
   Regardless, we are not given those facts and the SOF defense to not enforce the contract might not prevail. So, Anselm must and should pursue another theory.
Undue Influence:
   The next theory that we should advise Anselm of is undue influence. Restatement (Second) of Contracts §17: Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim. The elements of undue influence consist of: (1) Inducement; (2a). Unfair Persuasion/Domination (2b). undue susceptibility: either by some weakness of mind or because the parties are in a relationship of trust. (Element 2 is applied a sliding scale as to the weight between the two elements of 2a and 2b); (3) an inequitable result.
   Although not apparent on the surface, Anselm does have a case for arguing undue influence. The undue influence must substantially contribute to the victim’s decision, and that is judged by a subjective standard. Here, there was unfair persuasion as there was intimidation through a hard pressure sales technique to by Joel onto Anselm that he will not deliver the refurbished WoodMizer on the contractual due date unless the service contract is enter into. In fact, we are told that Joel is seeking to take advantage of Anselm's unfortunate situation. So, the presence of unfair persuasion is there. In addition, undue susceptibly is arguably there as well as we are told that when Anselm awoke he was groggy and disoriented. Furthermore, he fell into a state of deep depression. The facts inform us that this state of mind was on March 3rd and the phone call did not take place until March 6th. Therefore, it may be asserted by Joel that Anselm was not in some weakness of mind. However, if a court were to side with Anselm that there was unfair persuasion and undue susceptibility in which he was induced to enter the contract afraid that Joel would actually not complete the original contract, then an inequitable result would be found as well. An inequitable result is not limited to economic consequences but also is satisfied if there is any divergence from the victim’s prior intent or course of conduct or dealing. Here, Anselm did not intend to enter the service contract and he merely wanted the refurbished WoodMizer but was diverged from that intent. Therefore, assuming the court is sueded, under undue influence Anselm may void the contract and be successful in their repudiation. However, because undue susceptibly is arguable and if the unfair persuasion does not cross the line to coercion or intimidation, then Anselm will have to turn to another theory.
Duress:
   Duress is an other theory that Anselm may pursue in voiding the contract but have a higher likelihood of prevailing than through SOF or Undue Influence. Duress is defined under Restatement (Second) of Contracts §175(1) as: If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim. The elements to duress include: (1) Inducement; (2) Improper Threat; and (3) No reasonable alternatives: i.e., unduly burdensome or risky. 
   Here, (2) the improper threat by Joel to Anselm is a threat that is a breach of the duty of good faith and fair dealing under a contract with the recipient. Anselm was entitled to recieve the Refurbished machine by March 20th. It was a breach of the duty of good faith and fair dealing by Joel to demand a subsequent contract in order to fufill his obligations under the original contract. This fact pattern differentiates from the duress in Alaska Packers' Ass'n v. Domenico et al, where the fisherman requested higher pay for the job that they were already contracted to do. Here the threat is not a modification where there is a preexisting legal duty with no consideration to the new contract. However, Joel's position that he would not satisfy the pre-existing contract until the service contract was assented to is the threat that induced Anselm and threat. (3)  Anselm knew that Joel had no basis to refuse delivery of the WoodMizer, but he also knew that suing Joel would be extremely time consuming. And time was something Anselm did not have: Star needed the WoodMizer back by March 20, otherwise it will be unable to mill enough lumber to perform under a contract it entered with Buildem Construction (Buildem), a new customer. So, the determination of reasonable alternative here may be argued either way. Anselm could say it that it was unduly burdensome for him to say no and risk not being be able to fufill his contract with Buildem. (1)We are told a reasonable person would have balked and sued Joel for return of the WoodMizer, but Anselm acquiesced. The court uses a subjective standard in regards the inducement. Plus, we may also consider the fact that he was in a weakness of mind and he honestly and was substantially induced because he thought he had no reasonable alternative. Thus, Duress will likely be a successful theory for Anselm to pursue. 
Frustration of Purpose:
   An other possible theory that Anselm may pursue is changed circumstances: Frustration of Purpose. Restatement (Second) of Contracts §265Where, [1] after a contract is made, [2] a party's principal purpose is substantially frustrated without his fault [3]by the occurrence of an event the non-occurrence of which was [4] a basic assumption on which the contract was made, his remaining duties to render performance are discharged, [5] unless the language or the circumstances indicate the contrary. 
   [1] [3] After a year of the service contract the supervening event that WoodMizer issued a safety notice recalling all models and providing customers like Anselm with the latest model, the WoodMizer Plus, fresh from the factory. [2] Anselm's, as many other businessmen would probably agree, principal purpose is substntially frusted because the point of the service contract was to service the refurbished machine. Considering that the machine provided to Anselm on the recall, he would likely not need Joel's services. To be substantially frustrated does not mean that Anselm's performance is impossible or impracticable because he can still pay Joel. However, Substantial frustration” differs from “impracticability” in that performance is neither impossible nor difficult to perform. It is just meaningless for Anselm to continue. The test is whether the “principal purpose” of the contract is “substantially frustrated” so as to make performance of one party worthless to the other party, which is satsified here. [4] There was a basic assumption going into the contract that the occurence of the event would not happen, otherwise if it was not then Anselm would likely not have entered into a servicing contract of the refurbished machine. [5] Furthermore,  the contract language or circumstances indicate risk should be allocated to one party. Here, that is not the case as there is no expressed or implied allocation of risk to Anselm. Also, it would come down to whether the court finds it equitable to allocate the risk to Anselm, but considering the other theories discussed above, it is likely that will not parttake. Thus, asserting all of these theories and in defense to Joel's suit, Anselm will likely be successful in his repudation.










Question #4
   As the hospital's attorney, I would advise to sue Bernice due to the provision that was signed that allocates Bernice the assumption of liability. However, it would also be advised if Bernice suit does not workout, then we would have to turn to a restitution claim to Anselm. By signing the form, Bernice agreed to pay all costs and charges associated with treatment. Which applies regardless of whether Bernice was the patient undergoing treatment. The basis to sue and how much in damages will depend on the legal issues that will be assert by Bernice. There is a rebuttable presumption that exists that if a party signs a contract, then they are deemed to have read and understood the terms and intend to be bound by the terms. However, the law will allow fraud, duress or mutual mistake, to disprove the presumption  - which is to be raised by Bernice.
Unconscionability
  One defense that will be raised by Bernice is Unconscionability. Courts that find any contract or clause to be unconscionable at the time it was made can refuse to enforce the contract or limit the unconscionable clause to avoid an unconscionable result. Unconscionability requires both (1) procedural unconscionability, and (2) substantive unconscionability. 
   Here, procedural unconscionability is demonstrated by gross inequality in bargaining power or unfair surprise. Unfair surpise is Bernice's best bet in satisifying procedural unconscionability, specfically the lack of actual knowledge of terms and/or Complex and Hidden Terms in a Complicated Document. Bernice is a recent high school graduate, who can assert that she was not educated enough to understand the terms of the contract. However, the terms do seem fairly simple. However, Bernice can argue that the terms were complex and hidden in a complicated document. The document was 15-pages single spaced, making it difficult to read, and the clause was buried in the 12th page. The gross inequality in bargaining power is arguable because the facts tell us that the reciponist informed Bernice of another hospital two miles down the road. However, there was no real time to take Anselm to another hospital considering he yelled the whole drive there. Furthermore, there was no real time or opportunity or read/understand. Thus, it would seem that procedural unconscionability would be satisifed. 
   In terms of substnative unconscionability, Courts take into account all of the facts and circumstances including the commercial needs of the particular trade or case. Substnative can be proven through overly harsh allocation of risks not jusitfied by the circumstances  or great price disparity. A factor to consider is that the bargain is that such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other. Here, if Bernice would have known she would be allocated all the risk of paying for a treatment that was not hers/his (don't know pronouns), then she would likely not have entered into the agreement. Considering the factor mentioned previosuly, no man in his senses would enter into such a contract. Thus the contract may be voided by the court in favor of Bernice.
Misrepresentation: 
   The next defense that Bernice would assert is misrepresentation. Restatement (Second) of Contracts §164(1)If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient. In this case, it would be a material misrepresentation. The elements include: (1) False statement of a Fact (misrepresentation); (2) Fraudulent or material misrepresentation; (3) Inducement; (4) Justifiable Reliance. 
   (1) Here there was a false statement of fact when the receptionist honestly stated: “Our longstanding policy is that only the patient is liable for the final bill; that’s why our rates are higher than comparable hospitals” when Bernice asked whether by signing, she would become obligated to pay for anything. (2) Because it was honest we must determine whether it was a material misrepresenation. A material misrepresentation could be based on a subjective or objective standard. Here, it was a subjective misrepresntation to Bernice as the reciptionist knew that Bernice would not have entered into an agreement if that was not the case. In fact, even through an objective standard it may be argued that it would be likely to induce a reasonable person to manifest his assent. (3) The inducement is obvious because Bernice was hesistant before signing and asked the reciptionist for clarification to the terms of the contract. (4) Furthermore, the justifiable reliance is satisifed as well because although a reasonable person would read, given the crucial timing circumstances, Bernice was justified in relying on the recipisontists words - a person who works there and should be familiar with the terms of the form. Thus, the contract is voidable if Bernice pleases.
Mutual Mistake:
   The next defense that Bernice has is mutual mistake. Restatement (Second) of Contracts §152(1)Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake. 
   Here, there was a mistake made by both the recipiontisnt and Bernice as to the terms of the contract, which was a basic assumption, in accord to the facts of the form, to which the contract was made on. The contract had a material effect on Bernice by allocating the costs of the treatment, possibly 100k, on to her and not to Anselm - the person recieving the treatment. The problem here will come down to the allocation of risk of Bernice signing the form without reading it. However, given that the rebuttable presumption will likely be disproved because of misrepresntation the court will likely not allocate the risk to Bernice. Therefore, Bernice will have a possible defense of mutual mistake - assuming that the misrespresntation is successful. 
** The same would apply to a defense of unilateral mistake made by Bernice; as to whether or not she bornes the risk of signing the agreement. Misrepresentation, as discussed above, would be enough to void the contract.

Quasi Contract/Restitution:
   Because the court will likely void liability from Bernice, our best shot is to turn going after Anselm through a quasi-contract. Quasi-Contract provides recovery for a plaintiff when no contract exists provided that the plaintiff conferred a benefit on the defendant and it would be unjust for the defendant to keep the benefit given the circumstances. A court may order restitution if: (1) the plaintiff has conferred a benefit on defendant; (2) the defendant has knowledge or appreciation of the benefit; (3) the defendant has accepted or retained the benefit conferred and (4) the circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it. 
   The hospital conferred the benefit of treating and saving Anselm's life. However, the hospital runs into a problem because Anselm was unconcious at the time of the benefit being conferred, so he did not have appreciation or knowledge of the benefit. So, Anselm would assert that his acceptance of the benefit conferred was the hospital acting as an officious intermeddler. A person who officiously confers a benefit upon another is not entitled to restitution. However, this falls under one of the special scenarios of restituition of Saving Lifes. In these scenarios, the plaintiff is able to recover even though he/she cannot satisfy element (2) of the Quasi-contract rule. A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution therefore from the other if: (a) he acted unofficiously and with intent to charge..., and (b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and (c) the person supplying them had no reason to know that the other would not consent..., if mentally competent; and (d) it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other's consent would have been immaterial. Here, the situation is applicable because the hospital acted unofficiously with the intent to charge Anselm or Bernice for the cost of the operation - this evident by the recipionist requiring someone to sign the form so they know someone will pay. Furhtermore, the operation was necessary to prevent Anselm from dying. The hospital had no reason to know that Anselm would not have consented. Lastly, because Anselm was unconcious it was impossible for him to give consent. Therefore, the saving life scenario in resituition is satisifed and the court will entitle Hospital to resituition. That is the fair market value of the operation, not the value of a life. Courts unfavor an unreasonable increase in value and do not want to award punitive damages - regardless if the Hospital wants someone to pay 100k minimum to teach them a lesson and send a signal to patients who do not pay on time. 
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