Contracts Outline
Definition of a Contract: The formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and consideration
· Contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which some way recognizes a duty

· Fully executed transaction is not a contract, no remaining obligations
· Promise: Manifestation of intent to act or refrain from acting so to justify a commitment has been made

· Rules of Interpretation

a. Ordinary meaning: interpret language according to objective and ordinary (definition) meaning of the words

b. Technical Meaning: technical terms and words of art given their technical meaning as relates to business and trade

c. Surrounding Meaning: interpretation of meaning in light of surrounding circumstances

d. Court establishes some implied duties like good faith

· Freedom of Contract: belief both parties are free to enter agreement without gov’t intervention

a. Court doesn’t interfere with bargaining process

· Equity and Fairness: recognizes sometimes deals are so unfair that social justice demands court look at substantive terms of the deal
· Bilateral Contract: a promise for a promise

a. forms on exchange of promises (i.e. before anyone performs)
· Unilateral Contract: a promise for a performance

a. Forms only after completion of the performance; offeror may not revoke while offeree completes performance

b. Offeree must give notice but only if she should know that offeror has no means of knowing performance begun

1. Examples: offer for rewards/performance-based bonuses and when offeror specifies that the offer is for a unilateral contract 

c. Hypo: Brooklyn Bridge: A offers B $100 to walk across bridge. B accepts by walking across but halfway through, A rescinds. Fair? Once B start walking, A can’t revoke during the walk but a contract is not formed until it’s completed.
Choice of Law:
· Rule-Sale UCC: A “sale” consists in the passing of title from seller to the buyer for a price

· Rule-Definition of Goods: “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities, and things in action. “Goods” also include the unborn young of animals and growing crops and other identified things attached to realty as described in UCC §2-107.
· Rule-Goods Severed from Realty UCC §2-107: 

1. A Contract for the sale of minerals or the like (including oil and gas) or a structure or its materials to be removed from realty is a contract for the sale of goods within this article if they are to be severed by the seller

2. A contract for the sale apart from the land of growing crops or other things attached to realty and capable of severance without material harm thereto but not described in subsection 1 or of timber to be cut is a contract for the sale of goods…whether the subject matter is to be severed by the buyer or the seller

d. Hypo: Mobile home? It’s moveable and a good

e. Subsection 1 needs to be severed by seller!!
· Sub Rules – Mixed Goods and Services
a. Majority Rule-Predominant Purpose Test: To determine if UCC Article 2 applies to a mixed services and sale of goods contract, courts should determine whether the predominant purpose of transaction is, reasonably stated, either the rendition of service, with goods incidentally involved, or a sale of goods with labor incidentally involved

1. Focus on language of contract, nature of the business of supplier of goods and services, intrinsic value of the goods vs cost of service
b. Minority Rule: Gravamen (of complaint) Test
1. Did the essence of complaint arise from performance of services or from goods sold?

2. If lawsuit was from product defect, UCC prevails. If breach resulted from inadequate service, common law favored
· Cases ( Gross Valentino Printing v. Clarke
a. Magazines could be constituted as the primary subject of the contract and not the printing services. The defendant also admitted to shopping around for a printer with the lowest price, therefore showing that the actual printing was interchangeable if he got his finished product at a low price. Lastly, the defendant’s reliance on three cases that don't fit b/c they all include extra duties for the publisher beyond mere printing. Therefore, the contract follows UCC guidelines. Under the Uniform Commercial Code, a contract modification for the sale of goods is enforceable even without proof of consideration offered by both parties.
I. Consideration
· Rule: Every contract requires consideration on both sides of the transaction. Consideration consists of (1) a bargained for exchange between the parties and (2) that which is bargained for must have legal value.
· Exceptions: Promissory Estoppel and Restitution
I. Functions:
a. Evidentiary - makes it easier to prove contract is enforceable

b. Cautionary – forewarning people before they enter, oldest function

c. Channeling - bigger picture policy issue, serves as proxy for exchange and relationship, draw clear policy line between kinds of promises law should enforce
II. Bargained for Exchange – “Quid pro pro”
a. Rule: the promise must induce the detriment and the detriment must induce the promise
i. Reciprocal Inducement

III. Legal Value
a. Rule: legal value is established if there is either (1) a legal detriment to the promisee or (2) a legal benefit to the promisor
b. Waiver of legal right

IV. Hypo: Skis – A to B: “I promise to pay you $100 if you promise to sell your skis”

a. B agrees (breaks promise( B becomes promisor b/c his promise at issue

V. Gratuitous Promises
a. Executory Promise: lacks consideration and unenforceable

b. Executed Promise: promise executed ( promisor cannot rescind promise

c. Rebuttable Presumption: promise between family members, rebuttable presumption that services rendered among family members are gratuitous

i. Presumption overcome by clear evidence that parties intended a contract

VI. Cases

a. Hamer v. Sidway - Promissory estoppel such as abstinence from the use of intoxicating liquors or tobacco can constitute consideration of a promise. The right to use tobacco or drink or gamble is a right that was not forbidden by law. Therefore, Williams giving up those things constituted a legal waiver of rights that can justify consideration.
i. "any damage, or suspension, or forbearance of a right will be sufficient to sustain a promise"
b. Dougherty v. Salt - Words "value received" on the note, usually the consideration of a promissory note. Nephew argued that it was consideration. Witness, his caretaker, in her testimony described how they came to the note which proved a gratuitous promise. It wasn't a situation where nephew was a creditor, it was a gift out of love. No consideration, therefore, not enforceable as a contract. Nothing is consideration that is not regarded as such by both parties.
II. Characteristics of Consideration

I. Adequacy of Consideration
a. Rule: Mere inadequacy of consideration won’t void a contract. There is no requirement that the things exchanged will be of equal value. Gross inadequacy of consideration may be relevant to prove defense of formation (incapacity, duress, undue influence, misrepresentation and fraud, nondisclosure, unconscionability or mistake). If the purported consideration is nominal, then it’s just a mere formality or pretense of a bargain and will not serve as consideration.
b. Gross Inadequacy – defense to formation, act as an equity and fairness check against freedom of contract – Batsakis case
c. Nominal Consideration – pretense of a bargain, is it a fig leaf to cover it up

i. Something of great value exchanged for something of little value

ii. Was the intent of promisor to give a gift or enter a bargain? 

1. Was there a benefit to the promisor in receiving consideration?

d. Exception = option contracts
II. Illusory Promise
a. Rule: Promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless each of the alternatives would have been consideration if it alone had been bargained for.
i. Performance is optional
ii. Hypo: A to B: If you promise to pay me $100, I promise to sell my laptop unless I change my mind. 
1. B agrees then changes mind ( A can’t enforce B’s promise
2. Change Exception to: “…sell my laptop unless I sell you my phone”
a. Now enforceable b/c phone is consideration
III. Past Consideration
a. Rule: A promise based on consideration received in the past is generally unenforceable since it was not bargained for.
b. No reciprocal promise/inducement
IV. Moral Obligation
a. Rule: Moral obligation will not serve as consideration for the enforcement of a promise; however, it may be relevant as an independent bases to prevent unfairness or unjust enrichment.
b. EXCEPTIONS: Promises to pay debts barred by statute of limitations b/c debt was a pre-existing obligation, Debts discharged in bankruptcy that are reaffirmed later by express promise, and debts of a minor reaffirmed by age of majority, and promissory restitution.
V. UCC – Output, Requirements
a. Rule: A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
b. Output Contracts: Seller obligates himself to sell a particular good only to the buyer, and the buyer is obligated to purchase all that the seller produces of a particular type of good.
c. Requirements Contracts: Buyer obligates himself to purchase a particular type of good only from a particular seller. The seller is obligated to have enough of the good to sell to meet the buyer’s requirements.
VI. Cases

a. Batsakis v. Demotsis – Valuation of exchange is subjective. Demotsis needed the money badly, therefore her promise, despite it being a bad deal, was bargained for. (You could factor in duress but that wasn’t brought up). Inadequacy of value won’t void the contract. 500,000 drachmae ($25) for $2000 after the war. 
b. Plowman v. Indian Refining Co. - A promise without consideration is not enforceable. Moral duty nor past consideration are not sufficient for consideration of a promise. Employee's long service and company's belief it had moral duty to support them are past consideration and moral obligation. Both are not recognized by law. Picking up the checks was not a detriment but a condition to a gratuitous gift. Picking up the checks enabled them to receive their money.
III. Contract Modification & Pre-Existing Duty  

I. Pre-Existing Duty Rule: Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by duty and reflects more than a pretense of a bargain. 

a. Prevents one-sided contract modification
b. Public Duties of public officials, Public duties for private parties (don’t perjure oneself), Contractual duties 

c. Hypo: Marijuana farm owner pays firefighter to make sure wildfire doesn’t burn down her land. Firefighter has pre-existing duty to save land from burning.

i. Lingenfelder v. Wainwright Brewery – L was architect for Brewery w/ refrigeration business on side. L found out W went w/ different refrigeration company and stopped build. W offered to pay 5% more to get L working again. At end, W never pays. ( no consideration for extra $
II. EXCEPTIONS

a. A Fair and Equitable Modification in View of Changed Circumstances

i. i.e. labor strike at factory

b. Promissory Estoppel

i. Detrimental reliance = alternative to consideration

c. Modification under UCC

III. 2 Types of Contract Modifications

a. Additional or different consideration

i. $8k by certain date vs. $7k at earlier date (timing)

ii. $500 in cash vs. a bicycle worth $400 (type of consideration)

iii. Perform for $6k vs. perform 30 min extra for $10k (additional)

b. Settlement of honest dispute

i. Mistake, change of circumstances, different recollection of deal

1. If both sides agree to give up rights, won’t run afoul rule

IV. OTHER TYPES OF MODIFICATION 
a. Mutual Rescission

i. When promises are still executory, both sides can terminate

ii. Exchange promises to forgo original contract rights

iii. Done in good faith

b. Novation

i. Promisor is subbed in with a new person to take his place and requires:

1. Previous valid obligation, agreement by all parties to change obligations, rescission of prior contract, and formation of new contract

c. Accord and Satisfaction

i. Accord: new agreement where obilgee agrees to accept some sort of different performance than what was originally promised

1. When obligor alleges obligee’s completed performance faulty and refuses to pay

ii. Satisfaction: actual performance of accord

1. Exception: if obligor doesn’t perform new duty, obligee can enforce new or old performance

V. Cases

a. Alaska Packers Assoc. v. Domencio – Fishermen quit mid-job and said they needed more $ and better materials. Courts rule company invested so much it wouldn’t make sense to give men faulty materials. No consideration for increased pay since the men were already employed to do the job. Fishermen in bad faith b/c AP couldn’t get new workers in time to make a profit from fishing season. If parties enter a new agreement under which one party agrees to do no more than he was already obligated to do under an existing contract, the new agreement is unenforceable for lack of consideration.
VI. UCC Modification

a. Rule: An agreement modifying a contract within UCC needs no consideration to be binding
i. Good Faith requirement: honesty in fact and observance of reasonable commercial standards and fair dealing in trade
IV. Offer 
I. Role of the parties

a. Offeror controls the terms ( master of the offer
b. Offeree has power of acceptance: right to form the contract merely by agreeing to every term of proposed offer
c. The offer defines the terms
II. Preliminary Negotiations: If one of the elements from the offer is missing but the parties are still talking, then they are said to be in “preliminary negotiations”; any wavering or uncertainty as to intent to enter contract
a. Rule: A manifestation of willingness to enter into a bargain is not an offer if the person whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made further manifestation of assent. 
b. An offer, as defined by the common law (as there is no UCC definition of an offer) is a manifestation of a willingness to enter into a bargain without making further expression of assent on the part of the offeror necessary

III. Rule – Elements of an Offer
a. Offer requires (1) manifestation of present intent to enter a bargain (2) that it be stated in certain and definite terms (3) that it be communicated to an identified person or persons (4) that an offeree be able to reasonably understand that a contract would result if accepted.

i. Offeror retains right to future assent

IV. Rule – Certainty
a. (1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. (2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving appropriate remedy. (3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as acceptance.

b. Common Essential Terms: Price, parties, subject matter, payment terms, duration, scope of work or property transferred, time of performance (some courts will imply this)

i. Dollar amounts not necessary if there’s an objective way to determine price

ii. If technical precision not at issue, qualifying words (about etc.) wont render contract unenforceable 

V. Agreements to Agree/Open terms
a. Rule: An offer that has been accepted (i.e. “agreement” or “contract”) but that leaves out essential terms, with the idea that the parties will have to agree on those terms later

i. Still need both parties to have intent to enter bargain and enough certainty to determine breach and remedy

ii. Traditionally: Agreements to agree unenforceable

iii. Modern Rule: Agreements to agree are enforceable agreements to keep negotiating over essential terms in good faith.

1. If terms are not essential, courts will imply those terms and no agreement to agree issue

b. L-7 Designs v. Old Navy LLC - 2007 Old Navy and Todd Oldham (L-7) enter contract to launch Oldham line in stores. Agreed on 5% royalty but left open terms like number of products Old Navy would carry and how much they would spend on marketing. Both agreed to negotiate in good faith to definitive agreement but Old Navy can abandon deal as long as first made a good-faith effort. 2008, bad economy then with limited resources for Old Navy. Their target customer changed to cost effective parents. 2009 Old Navy offers 100 stores for 4 seasons with marketing for $1 million. Oldham would make $1.5 million in first year. Oldham rejects, Navy terminated negotiation, Oldham sues for $75 mil for lack of good faith.

i. Oldham's claim for damages was what he projected to make if both parties had agreed on final contract but Navy's duty was only to negotiate in good faith. Court held that just b/c Navy refused to give in to other party's demands, it was not bad faith. Jury decided Navy operated in good faith and gave reasonable offer based on circumstances.
VI. Special Issues

a. Rule – Advertisements: Advertisements, catalogs, flyers, and price quotations are usually not offers but invitations to bargain.

i. If enough terms to satisfy certainty, could be offer.

ii. Usually dies not identify specific parties just the public 

b. EXCEPTIONS: misleading advertising (deliberately mislead customers to enter store so they buy something more expensive), by statute (some states require sellers to honor advertised prices), Rewards (advertisements offering rewards usually offers but only accepted by performance)

c. Family Contracts and Social Engagements

i. Agreements for social engagements don’t result in legal obligation 

VII. UCC Approach to Offer (more relaxed)
a. Rule: (1) Contract for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties that recognizes the existence of such a conduct. (2) Agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. (3) Even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
i. Prices can be left open, only quantity must be defined
ii. Proof is more fluid, conduct works over words
iii. Rule: Unless displaced by particular provisions of UCC, the principles of law and equity supplement its provisions
VIII. Cases

a. Lonergan v. Scolnick - asking a person whether he is interested in purchasing a property does not constitute an offer to sell the property to that person. There is no contract until the parties have agreed to some specific thing. If the person interested in the property knows or has reason to know that the owner is not expressing an intent to sell but is in fact waiting for further agreement, the property owner has not made an actual offer. There needs to be meeting of the minds or the alleged offeror needs to show further assent. The correspondence here indicated that Scolnick intended to find out whether Lonergan was interested in the property, and not to make a definite offer to sell the property to Lonergan. The April 8 letter was notice that Scolnick had to make some further expression of assent. Lonergan knew or should have known that he was not being given time in which to accept an offer that was being made, but that some further assent on Scolnick’s part was required.
b. Leonard v. PepsiCo - An advertisement does not constitute an offer unless its terms are sufficiently clear and leaves nothing open for negotiation and an advertisement intended to be a joke cannot be sufficiently clear. Leonard’s completion of the order form and submitting it constituted the first offer in this matter, rather than acceptance, because PepsiCo had not made an offer through its commercial. The commercial was not sufficiently detailed to be deemed an offer, even if the jet had been included in the catalog, there existed limiting language that would suggest that it was merely an advertisement. The commercial was clearly intended as a joke for many reasons, including that no objective, reasonable person could believe that he could pay $700,000 for an approximately $23 million aircraft. The jet was included in the commercial as a tongue-in-cheek joke.
V. Acceptance
I. Rule: Acceptance of an offer is (1) a manifestation of assent (2) to the terms thereof made by the offeree (3) in a manner invited or required by the offer.
a. Manifestation of Assent – unequivocal and unqualified, objective analysis of words and conduct

i. CX Digital v. Smoking Everywhere - Smoking sold e-cigs online and contacted CX to create marketing to find potential buyers. Under contract, Smoking would pay $45 for every sale from CX's marketing and limited it to 200 sales/day. After a trial month, companies instant messaged each other where CX said they could raise sales to 2000/day. Smoking responded with "No limit" and CX replied "awesome". CX increased sales dramatically but Smoking never paid the full amount of $1.2 million. Court ruled contract existed and then was modified when CX offered 2000 sales/day. Smoking made counteroffer of no limit and CX accepted with "awesome." IMs sketchy but facts and circumstances lead court to reason parties intended to modify contract despite slang.

b. Terms of the Offer
i. Mirror Image Rule - acceptance must mirror every term in offer exactly (exception in UCC)
c. Manner invited or required – offeror can specify how acceptance is given
II. Acceptance by Either Promise or Performance
i. If offeror doesn’t specify whether she is inviting acceptance by promise or performance, offeree has the choice of how to accept 

ii. If performance chosen, contract formed when the performance begins 

1. Notice requirement still applies

iii. If promise chosen, contract formed when promises exchanged

b. Rule: In case of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what offer requests or by rendering the performance, as offeree chooses.
i. If the offeree chooses performance, then the beginning of performance is deemed the acceptance and the offeree is contractually bound to complete performance.
III. Termination of Power of Acceptance

a. Rule: The power of acceptance may be terminated by (1) rejection by the offeree, or (2) revocation by the offeror, or (3) counteroffer by the offeree, or (4) lapse of time, or (5) death or incapacity of the offeror or the offeree (or destruction of subject matter of contract)
b. Rejection: an offeree rejects an offer when he communicates to offeror that he doesn’t intend to accept the offer (judged by objective standard)
c. Revocation-Rule: An offer is generally freely revocable at any time before it has been accepted if the offeree receives notice of revocation. Notice may be received directly from the offeror or indirectly from another party or by other means. The revocation may be communicated by words or actions of offeror.

i. If conduct shows offeror no longer unequivocally intends to enter bargain, offer elements not met  ( revoked
d. Counteroffer-Rule: A counteroffer is an offer made by an offeree to offeror relating to same matter as original offer and proposing a substituted bargain differing from that proposed by the original offer (= rejection + new offer). Power of acceptance is terminated unless offeror has manifested a contrary intention or unless the counteroffer manifests a contrary intention of offeree.

e. Lapsed Time-Rule: Power of acceptance is terminated at the time specified in the offer, or, if no time specified, at the end of a reasonable amount of time. Reasonable amount of time is a question of fact, depending on all circumstances existing when the offer and attempted acceptance was made.

i. Parties bargaining in conversation, any offer made considered to terminate at the end of the conversation
f. Death or Incapacity: if either offeree or offeror dies or becomes legally incapacitated, the offer terminates, and the offeree no longer has power of acceptance, same if subject matter is destroyed.
i. Termination occurs regardless of whether offeree knows offeror has died/becomes incapacitated

ii. Incapacity refers to extreme physical or mental disability that prevents a party from being able to manifest intent to enter bargain

iii. If contract already formed, death doesn’t terminate obligations provided the estate can carry out the performance.
IV. Special Terms

a. Auctions: auctioneer is offeror and calls out a price which is invitation to deal. Bidder raises hand to make offer. Acceptance occurs when auctioneer’s hammer falls. Auctioneer has discretion to reopen bidding if new offer is made as hammer is falling.

b. Silence as Acceptance-Rule: Silence is not normally acceptance. Exceptions include (1) offeree indicated by word or conduct that silence is acceptance (2) in past business dealings, the parties operated so that silence was acceptance (3) the offeree has exercised dominion over the consideration that was offered
i. Knowingly taking advantage of the benefit

1. Son is talented speed skater. Coach is former pro who now teaches athletes for a fee. At a tournament Coach has booth with brochures listing prices of fees. Mom and son talk with Coach who honestly tells them Son could make it to Olympics. Mom read brochure including fees and Coach starts coaching Son. Over next month, Son joins team and Mom says nothing, allowing Coach to give advice. Coach sends Mom a bill and she rejects it. Moms silence was acceptance b/c son received a benefit and knew coach intended to charge.

c. Mailbox Rule: When sent through the mail, acceptance is effective on dispatch. Everything else – i.e. offer, rejection, counteroffer, revocation – effective on receipt.
i. Special Situations (offeree changes mind)

1. Acceptance ( rejection: rejection ineffective since acceptance came first

a. If offeror received rejection first and relies to detriment by making the offer to someone else, offeror can use detrimental reliance to estop offeree from claiming contract

2. Rejection ( acceptance: mailbox rule doesn’t apply, whichever comes first is effective

ii. Exceptions

1. Offer stipulates when acceptance must be received

2. Option contracts – acceptance effective when RECEIVED

3. Federal gov’t contracts

V. Cases

a. Benya v Stevens - Trial court said additions were not significant enough to alter contract offer but Supreme court disagrees saying price and significant terms like type of warranty ( counteroffer. Supreme Court VT - Acceptance must substantially comply with terms of offer. Different from common law restatement but mirror image rule does not hold as actual law.
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VI. Promissory Estoppel 
I. Rule: A (1) Promise which the (2) promisor should reasonably expect to induce the action or forbearance on the part of the promisee or a third person and which does (3) induce such action or forbearance is binding if (4) injustice can be avoided only by enforcement of the promise. The remedy for breach may be limited as justice requires.
a. Was there a Promise? Still needs clear and definite essential terms

b. Was promisee’s action/forbearance reasonably foreseeable and was the action justified?

c. Was there justifiable detrimental reliance on part of promisee? Any change in position not just legal detriment

d. Can injustice only be avoided by enforcement of promise?


i. Should promisee receive total amount promised or only some lesser amount to compensate for actual injury?

ii. Expectation Interest: compensates for dashed expectations due to broke promise (expectation damages or specific performance)
iii. Reliance Interest: compensates for actual injury in reliance on promise (out-of-pocket costs)
1. PE vindicates reliance interest
2. Contract law vindicates mainly expectation interest
II. Charitable Subscriptions: A charitable subscription or a marriage settlement is binding under subsection 1 without proof that the promise induced action or forbearance
a. Don’t need 3rd element

III. Cases

a. Wright v. Newman - Wright promised to assume all responsibilities of fatherhood, including financial support, by giving the boy his name and having himself listed as the father on the birth certificate and acting as the father for 10 years. He did this voluntarily knowing he was not the real dad. This induced Newman to rely on Wrights promise of fatherhood and refrained from seeking support from boy's biological dad. Letting Wright renege now would be an injustice to Newman and her son who could have been receiving support from the biological dad. An obligation to provide child support may be enforced through promissory estoppel. Dissent points to different set of facts but court must follow trial courts interpretation 

b. Robinson v. Detroit News - Because of the promise, Robinson left her job in Baltimore to work for Detroit News and now her employment record is allegedly permanently damaged and suffered financial hardship. Plaintiff describes three incidents where she was promised training, a witness testified to hearing one of those promises. Plaintiff told defendant her lack of knowledge on transactional business in interviewing, leading defendant to reasonably assume plaintiff would rely on its promise for training so plaintiff would be able to fulfill job. A promise for promissory estoppel does not need to be specific and definite as a contract but there must be a promise.

VII. Restitution
I. Provides party w/ recovery even when NO contract exists
II. Rule-Unjust Enrichment: A person who is unjustly enriched at the expense of another is subject to liability in restitution.
III. No Contract Exists ( Rule-Quasi-Contract/Implied in Law:
a. Court may order restitution if (1) Plaintiff has conferred a benefit on defendant (2) Defendant has knowledge or appreciation of the benefit, (3) Defendant has accepted or retained the benefit conferred and (4) the circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it
i. EXCEPTIONS: No restitution available if a party officiously confers a benefit upon another or party has conferred a gratuitous benefit without expectation of compensation
IV. Officious Intermeddler Doctrine: a person who officiously confers a benefit upon another is not entitled to restitution. A person is deemed an officious intermeddler if the interference in the affairs of others is not justified by the circumstances.
a. Gratuitous Benefit: a gift that has already been given without expectation of compensation may not be withdrawn.
V. Special Scenarios
a. Ineffective Contract – parties attempt to enter contract but failed; if one party conferred a benefit to another under a failed/unformed contract, it’s possible the other party was unjustly enriched and there should be restoration of benefit
b. Family Scenario – presumption that services rendered by family members are meant to be gratuitous
c. Saving Lives and Property – a medical professional may get compensation for rendering medical services in an emergency without prior consent but ordinary person will not
i. A party who saves property in an emergency might be compensated
1. Returning a boat in a storm; up to owner’s discretion though
ii. Plaintiff can recover even without missing element 2 of quasi contract
VI. Restatements of Restitution
a. A person who has supplied things or services to another, although acting without other’s knowledge or consent, is entitle to restitution if (1) he acted inofficiously and with intent to charge and (2) the things or services were necessary to prevent the other from suffering serious bodily harm or pain and (3) the person supplying them had no reason to know that the other would not consent, if mentally competent, and (4) it was impossible for the other to give consent or, because of extreme youth or impairment, the other’s consent would have been immaterial.
b. A person who, although acting without the other’s knowledge or consent, has prevented the other’s property is entitled to restitution, if (1) it was reasonably necessary before it was possible to communicate with the owner and (2) he had no reason to believe owner did not desire him to act, and (3) he intended to charge for services, and (4) the things have been accepted by owner
i. BOTH FORGO ELEMENT 2 OF QUASI CONTRACT
VII. Promissory Restitution – Rule
a. 1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to extent necessary to prevent injustice

b. 2. A promise is not binding under subsection 1 if the promisee conferred the benefit as a gift for other reasons the promisor has not been unjustly enriched; or to the extent that its value is disproportionate to the benefit 
i. More evidentiary in nature
ii. Supports enforcement of promise based on past consideration and moral obligation

VIII. Cases

a. Watts v. Watts - Unmarried cohabitants may properly bring a claim for unjust enrichment based on benefits conferred during the relationship. Refusing to allow such marriage-like claims would essentially allow one equally guilty party to keep all assets and property acquired during the relationship, which is plainly inequitable. Lastly, partition is a claim for division of any property that is jointly held. When parties act jointly financially and socially while living together, it is strong evidence that they intended to share property equally. The Watts acted as a married couple, shared children, shared financial accounts, and listed as married on legal documents. Sue provided services and added to family's wealth. Unmarried cohabitants may each be entitled to a share of the wealth jointly accumulated during the cohabitation.
b. Webb v. McGowin - When a promisor receives a material benefit from a promisee, the promisor is morally bound to compensate the promisee for services rendered. If the promisor subsequently promises to make payment on the basis of that moral obligation, that promise is valid and enforceable. Such moral obligation constitutes valid consideration for a subsequent promise if the promisor received a real pecuniary or material benefit. In Fitzpatrick, the bull owner's promise to pay plaintiff for looking after lost bull was held valid. Saving a person is much more substantial than caring for a bull. McGowin received substantial material benefit from Webb saving his life which McGowin acknowledged. Circumstances would be unjust for Webb now impaired, to stop getting payments. In minority, most courts don’t follow this.
VIII. Irrevocability
I. Revocation Rule: An offer is generally freely revocable at any time before it has been accepted if the offeree receives notice of the revocation.

a. Circumstances where offer could be irrevocable: option contracts, conditional contracts, promissory estoppel (pre-acceptance reliance), part performance of a unilateral contract, merchant’s firm offer

II. Option Contracts Rule: An option is a contract that holds an offer open for a specified period of time. An option must be supported by consideration; otherwise, the offeror may revoke offer.

a. nominal consideration OK but consideration must be paid

b. offer does not terminate due to rejection or counteroffer or revocation & stays open for option period
c. acceptance = on receipt 
i. acceptance is called exercised the option
III.  Conditional Contracts
a. Two parties enter a bargain where they agree that a contract will form according to the terms of the offer if and only if a condition (i.e. an event) occurs
i. EX: Financing condition to formation of sale of a house (need a loan)
ii. Condition occurs ( commitment to perform promise manifests
IV. Pre-Acceptance Reliance (Promissory Estoppel)
a. Rule: See bottom of page 10
b. PE not being used to enforce a promise but rather make an offer irrevocable b/c offeree has relied to its detriment in believing the offer would remain open for acceptance for a period of time. No contract formed yet.

i. EX: General contractor - subcontractor cases
V. Part Performance of a True Unilateral Contract

a. Rule: Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders the beginning of it. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
i. Preparation for performance doesn’t count, offeree not contractually bound
VI. Merchant’s Firm Offer

a. Rule: An (1) offer by (2) a merchant to (3) buy or sell goods in a (4) signed writing which by its terms (5) gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time stated for a reasonable time, but (6) in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
i. Offer, Offer by a Merchant (only offeror has to be one), buy or sell goods, writing (anything reduced to tangible form, including email, must give assurance offer will remain open), signature (mark to authenticate assent), 3-month limit (if over 3 months, need consideration)
b. Merchant Rule: “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.
i. Art appraiser – sell a painting of their own, they are a merchant b/c expertise in valuation of art
ii. Churches need to buy tables and chairs and cutlery, if they have a purchasing department, it would be an agent of the church ( church is a merchant
iii. Own a small camera store and you buy a harmonica, not a merchant
c. Gaps in UCC filled by common law, not a merchant ( common law
VII. Cases
a. Drennan v Star Paving Co. – Court analogizes to unilateral contracts (Brooklyn Bridge hypo) and implied promises. An offer which the offeror should reasonably expect to induce definite and substantial reliance by the offeree, and which does induce such reliance is binding on the offeror and enforceable even without consideration if enforcement is necessary to prevent injustice to the offeree. This reasonable reliance serves a substitute for the consideration. It does not matter that Drennan provided no consideration for the agreement between himself and Star, as it was reasonably foreseeable for Star that Drennan would rely on its bid if it was the lowest bidder. It was in Star’s business interests for Drennan to rely on its bid. It does not matter that Star made a mistake in calculating its bid, as it had a duty to exercise reasonable care in bid preparations. This duty of care is heightened by the fact that the negative consequences for Drennan stemming from an erroneous subcontractor bid were reasonably foreseeable to Star. Finally, Drennan could not reasonably know that Star made an erroneous bid. Drennan already fulfilled his duty to mitigate damages by searching for months for the next lowest bidder.
b. Mid-South Packers v. Shoney’s - Not a requirements contract, Shoney's themselves said they could use other suppliers if they wanted. April 17 = potential firm offer in form of proposal. After July 17, 1982, Mid-South had a right to revoke the offer and raise its offered price. Shoney’s argues that by its acceptance of Mid-South’s proposal, a binding requirements contract was formed, and Mid-South was therefore required to notify Shoney’s 45 days before any price increase. Mid-South’s original offer was properly revoked and replaced with a new offer at the August 12 meeting between the parties. Shoney’s accepted the new offer by submitting a new purchase order on August 18. Beginning with that purchase order, each time Shoney’s submitted a purchase order, it created new contracts that obligated Shoney’s to pay the new purchase price. Under the Uniform Commercial Code, a firm offer may not be revoked during the three months after it is made.

IX. Statute of Fraud
I. Rule: The statute of frauds states that certain types of contracts are unenforceable unless the agreement is in writing and is signed by the party to be charged. The contracts subject to the statute include (1) marriage provisions (2) over one-year provisions (3) land sale contracts (4) executor payment of estate’s debts (5) sale of goods of $500 or more, and (6) suretyship agreements.
II. History
a. “Act for Prevention of Fraud and Perjuries” enacted in 1677 England. For high value contracts, the benefits of preventing fraud outweigh costs of refusing enforcement

i. Draws arbitrary line
ii. Contract is not invalid if the statute is not satisfied; just won’t be enforced by a court of law (some jurisdictions will void)
b. Speaks to the question of whether contracts can be enforced not whether they are formed
III. Analytic Framework for Applying Rule
a. Rule: Step 1: Is the agreement within the statute? Step 2: If so, does the writing satisfy the requirements of the statute? (sufficient memorandum) Step 3: If not sufficient, is the contract enforceable b/c of an exception?

IV. Types of Contracts Under Statute

a. Marriage Provision: covers promises to transfer property in return for either a promise to marry or actual act of marrying someone.

i. If you marry my son, I will pay you $100

ii. Doesn’t apply to mutual promises to marry

iii. Not followed in most jurisdictions and family law covers prenuptial agreements

b. One Year Provision

i. If it is possible to be performed in one year, even if not probable, it’s outside of statute ( Courts very liberal about this

ii. Lifetime contracts out of statute since contract can be completed in a year (death)

iii. Measured from time contract formed not start of performance

1. Just at least on side has to be over a year

2. If there is a provision that gives right to terminate within first year, contract still within statute

c. Land Sale Contract

i. Sale of land or interest (e.g. mortgage) in land (real property)

ii. Leases and easements over 1 year

iii. Mineral structures if severed by the buyer

d. Executor Payment of Estates Debts

i. Species of suretyship where executor in position of surety

e. Sales of Goods $500 or more

i. Covered by UCC
f. Suretyship Agreement

i. Suretyship agreement (guarantees) requires a promise to pay the debt of another person or entity must be in writing
ii. 3 parties: debtor, surety (guarantor), and creditor

iii. EXCEPTION: If guarantor benefits as a result of the guarantee then agreement not within statute or if the promise of surety is directly to debtor and not creditor

1. Existence of benefit is evidence of a valid oral agreement

V. Writing Requirements
a. Rule: A contract within the statute of frauds is enforceable if it is (1) evidenced by any writing, (2) signed by or on behalf of the party to be charged which (3) reasonably identifies the subject matter of the contract, is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and states with reasonable certainty the essential terms of the unperformed promises in the contract. 
i. The writing itself is NOT the contract, serves evidentiary function only
ii. Subject matter, identified parties and contract b/t them, essential terms of unperformed duties
b. Signature: any sign that is intended to authenticate a writing
i. Any mark indicating the identity of a person
1. Need not have been affixed after the contents (e.g. letterhead)
2. UCC relaxes this requirement
3. Clicking “I agree” online or emails that show senders
VI. Issues
a. Multiple Documents – each must refer to same transaction
b. No communication or delivery requirement – just needs to indicate contract exists with terms and signature of those charged
i. Diary entry 
c. Written Repudiations – acknowledges contract ( satisfies statute
d. Court Documents – admission from defendant in court of contract existence
e. Timing – writing can be after formation of contract
f. Modifications – modifications must be in writing if under statute
VII. Exceptions
a. Promissory Estoppel Rule: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the statute of frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
b. Rule cont’d: In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant: (a) The availability and adequacy of other remedies, particularly cancellation and restitution; (b) The definite and substantial character of the action or forbearance in relation to the remedy sought; (c) The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence; (d) The reasonableness of the action or forbearance; (e) The extent to which the action or forbearance was foreseeable by the promisor.
i. Assumes there was a contract and uses PE to enforce promise if not in writing

c. Full Performance by Both Parties: purpose of statute doesn’t exist once both sides fully performed – statute is shield not sword

d. Full Performance by One Party (>1 year): Hypo: Supermarket and Contractor enter oral agreement for Contractor to provide security for 3 years. For payment, Supermarket can pay $50k after each year or $100k up front for all 3 years if paid in 1st six months. Supermarket chooses $100k by six-month mark. B/c Supermarket completes its performance, statute is satisfied and oral agreement enforceable. If Contractor brought up defense of statute before Supermarket pays the $100k, it could avoid performing in contract and relieve from obligations 

i. Full performance excused statute

e. Part Performance (Land Sale): Buyer reasonably relied on contract by taking possession of the property and made valuable improvements (only specific performance)

VIII. UCC 
a. Rule Statute of Frauds §2-201(1): A sale of goods of $500 or more is not enforceable unless there is a signed writing sufficient to indicate a contract was made that is signed by the party against whom enforcement is sought. The writing does not require all the terms or complete accuracy but it must state the quantity.

i. Price not essential but quantity is

b. Merchant’s Confirmatory Memo §2-201(2): (1) Between merchants if (2) within a reasonable time a writing in confirmation of the contract and (3) sufficient against the sender is received and (4) the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless (5) written notice of objection to its contents is given within 10 days after it is received.

c. Exceptions §2-201(3): A contract not satisfying subsection (1) but which is valid in other respects is enforceable (a) for specially manufactured goods; or (b) if a party admits in court that a contract existed but then only to the quantity admitted; or (c) for goods for which payment has been made and accepted or which have been received and accepted.

i. Specially Manufactured Goods – specially manufactured for buyer and not suitable for sale to others in ordinary course of business. The seller before repudiation notice, has made either substantial beginning or commitments.

ii. Admissions – an admission under oath is satisfactory evidence of agreement
iii. Part-Performance – w/ respect to goods for which payment has been made and accepted or for which have been received and accepted. 

iv. Partial payment (deposit) may be sufficient but courts consider all facts to determine intent
1. Long-term supply contracts ( say it was all oral but over $500 and needed writing, the deliveries were made and accepted for a few months or the payments were made for those months ( those months show contract is enforceable
2. Songbird Jet v Amax - sale of plane, buyer puts down $250k (1st installment) and it was worth $9 million. Seller reneges but buyer said he put down payment, however exception only works for those parts that have been paid for or delivered
a. Outcome: courts say down payment is sufficient to excuse satisfaction of statute as to the entire plane
IX. UCC Analytic Framework

a. Rule: Step 1: Is the contract within UCC §2-201(1)? Step 2: If so, does the writing satisfy the requirements of §2-201(1) or §2-201(2)? Step 3: If not sufficient but within the statute, is the contract enforceable because of an exception in §2-201(3)?

X. Cases

a. Crabtree v. Elizabeth Arden - Multiple documents taken together may constitute a signed writing sufficient to fulfill the statute of frauds if all documents refer to the same subject matter or transaction and at least one is signed by the party to be charged with the contractual obligations. Here, one document with all terms but not signed and other documents without all terms but signed. Signed writing has to show contract formed, unsigned must be about same transaction, oral evidence must connect the documents (like prepared by Arden's request and had her assent)
b. Cohn v. Fisher - Under the Uniform Commercial Code (UCC) statute of frauds, an oral agreement to purchase goods is enforceable where the buyer gives the seller a signed check that identifies the quantity of goods being purchased. A notation on the check read “Deposit on aux. sloop, D’Arc Wind, full amount $4,650. Fisher admitted to the existence of the contract in court filings and because partial payment for the boat was made and accepted. The partial payment of a single item makes the contract enforceable as to the entire item.
X. Conditional Gifts
I. Promisor intends to give a gift but promisee must perform act (or forbearance) to receive benefit of gift
a. Focuses on intent of PROMISOR

b. Occurrence of condition activates gratuitous promise

II. Condition: An EVENT that MUST occur to trigger some LEGAL EFFECT OR OUTCOME

a. Event is uncertain occurrence not within control of promisor

III. Hypo: 

a. One friend says "I have old sofa in basement that I'm not using. If you want it for free, you need to come over and pick it up. No rush, it can stay in the basement forever"
i. Promisee not obligated to go pick up the couch

ii. Promisor not benefiting b/c he is fine keeping the couch ( no reciprocal inducement 

b. A benevolent man tells a tramp to walk with him to the store and he’ll buy her a coat.

i. Tramp faces legal detriment by walking with him

ii. Man meant to give a gift and the walk was a mere condition

IV. Case:

a. Pennsy Supply v American Ash: There can be sufficient consideration to form an enforceable contract even if the parties have not bargained for specific terms of the agreement if it can be proven that the promise and the consideration be in "relation of reciprocal conventional inducement, each for the other." American ash induced Pennsy to pick up the Aggrite with free claim( Pennsy picking up the Aggrite induced American ash b/c disposal saves them thousands of dollars ( reciprocal inducement
XI. Mutual Assent
I. Rule-Objective Theory: A party’s manifestation of assent is judged by the objective interpretation of his outward expression of consent and not by his subjective intent. (Lucy v. Zehmer). Words and conduct of the parties will normally be given the same meaning that would be given by a reasonable person in the same circumstances. There is rebuttable presumption that party who signs a contract has read it. (Ray v. William Eurie)
a. Subjective intent is not relevant
II. Textbook Cases
a. Lucy v. Zehmer - Court ruled in favor of Lucy. Neither was too drunk that they couldn’t bargain for the deal. Based on circumstances, reasonable for Lucy to think it was serious. They discussed it for 40 minutes, signed by Mrs. Zehmer and mentioned part about the title. Zehmer later admitted the price of $50k was a fair price. Lucy wins.

b. Ray v. William Eurie  - A builder signed a contract with a homeowner to build a house to very specific technical specifications. The builder stated he never intended to agree to build a house with so many specifications and refused to build. Court favored homeowner and said having the capacity to understand a document who reads and signs or doesn’t read and signs is bound by signature. If you don’t read, you assume the risk.
III. Exceptions to Objective Theory – Rules (a-b) 
a. Where the parties have subjectively attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning

b. Where the parties have subjectively attached different meanings to a promise or agreement or term thereof, it is interpreted in accordance with the meaning subjectively attached by one of the if at the time the agreement was made (1) that party did not know of any different meaning attached by the other and the other knew the meaning attached by the first party; or (2) the party had no reason to know any different meaning attached by the other and the other had reason to know the meaning attached by the first party. (3) Except as stated in this section, neither party is bound by the meaning attached by the other even though the result may be a failure of mutual assent.

i. Objective standard = outward expression / objective reasonable meaning

ii. Both parties have same subjective interpretation

iii. One party knows/should know of interpretation use by other party; not vice versa
1. K formed, innocent party’s meaning prevails, Bull Motor v. Murphy
iv. Each party has different interpretation, and both are reasonable

1. K considered not formed if difference results in material effect on performance of one party, Raffles v. Wichelhaus
IV. Cases

a. Raffles v. Wichelhaus - Contract for sale of cotton to be shipped from Bombay to London on a ship named Peerless. There were two ships with that name and one left in October and the other in December. Buyer thought it was coming in October while seller meant December. Buyer refused to accept shipment in December. Since each party had different subjective meaning to the ships, no meeting of minds = no contract formed. However, this was only used b/c there was material effect in that price of cotton dropped significantly b/t the dates. If the deliveries were only a few days off, court would have made contract enforceable.

b. Bull Motor Co. v. Murphy - A party who willingly and without protest enters into a contract with knowledge of the other party's interpretation of it is bound by such interpretation and cannot later claim that it thought something else was meant. The objective of interpretation in the general law of contracts is to carry out the understanding of the parties rather than impose obligations contrary to their understanding. Statute not applicable to the transaction and seller had reason to know buyer would understand new as ordinary meaning and buyer has no reason to know statute definition.
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DEFENSES
XII. Duress and Undue Influence
I. Duress Rule: If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim
a. Inducement

i. Subjective test; causation; reason why victim entered the contract

1. But-for test ( but for improper threat, victim wouldn’t have entered contract
b. Improper threat Rule: a threat is improper if (1) what is threatened is a crime or tort or the threat itself would be a crime/tort if resulted in obtaining property, (2) what is threatened is criminal prosecution, (3) what is threatened is the use of civil process and the threat is made in bad faith, or (4) the threat is a breach of duty of the good faith and fair dealing under a contract with the recipient (Rich &Whillock v Ashton Development)
i. Threatens physical violence (or against property) – words or conduct
ii. Threat to prosecute for a crime doesn’t count if its purpose is to induce

1. Can be guilty 

iii. Bad faith = no basis for the lawsuit

iv. Differentiate from hard bargaining; breach occurs when one party denies the other the “benefit of the bargain”

1. Take it or leave it approach is hard bargaining and getting better deal than another isn’t improper threat
c. No reasonable alternative (i.e. unduly burdensome or risky)
i. all facts and circumstances

1. just because party has right to litigate doesn’t mean it’s reasonable

II. Physical Duress: A contract is void if a party is physically compelled by duress to enter into the agreement

a. physical compulsion ( contract void ab initio (victim has no choice, auto void)

i. party literally takes your hand and forces you to sign

III. Threat of Physical or Economic Harm (Voidable by Victim – gets the choice)
a. Economic Duress: party takes advantage of economic circumstances of another through improper threat

i. Sometimes victim has no bargaining power and needs to take lesser amount or go bankrupt

ii. If facts show bad faith ( courts rescind

b. Third Party Coercion

i. Person may make improper threat to victim that induces them to enter contract with third party

ii. If third party knows victim is being coerced improperly then the contract is void/voidable 

1. If they weren’t aware and operating in good faith, gave consideration or materially relied on the contract, it is not voidable

2. Big Bang Theory example: Priya making Leonard sign roommate agreement

IV. Undue Influence
a. Rule: (1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare. (2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.

V. Elements

a. Inducement
i.  must substantially contribute to victim’s decision (subjective standard)

b. Unfair Persuasion (Domination) and/or Undue Susceptibility

i. Sliding scale between them; can have a lot of one and little to none of other

ii. Unfair Persuasion

1. Hard pressure sales techniques not enough

a. Caveat emptor – buyers look out for own interests

2. Needs to cross line into coercion or intimidation

a. Looks at all surrounding facts and circumstances

b. Need not be aggressive, manipulative works

i. Can play on the emotions or mental/moral states 
iii. Undue Susceptibility

1. Weakness of the Mind and/or

a. total incapacity where the party doesn’t understand the transaction or 
b. "a lesser weakness which destroys the capacity of a person to make a contract even though he is not totally incapacitated."
i. Weak-willed not automatically undue influence

ii. Consider emotions, physical, and mental health of person at formation

2. Relationship of Trust

a. Any relationship of dependence, doesn’t have to be fiduciary

c. Inequitable Result Factors

i. Courts Consider:

1. The economic consequences to the victim

a. Plays role in deathbed wills where kids get nothing

2. Any divergence from the victim’s prior intent or course of conduct or dealing

3. The relationship of the value conveyed to the value of any services or consideration received, or

4. The appropriateness of the change in light of the length and nature of the relationship

ii. A bad bargain isn’t necessarily undue influence

1. Unequitable result without undue susceptibility or unfair persuasion not undue influence

VI. Unfair Persuasion Factors (from Odorizzi)
a. Discussion of transaction at unusual/inappropriate time
b. Consummation of the transaction in an unusual place 
c. Insistent demand that the business be finished at once
d. Extreme emphasis on consequences of delay
e. Use of multiple persuaders
f. Absence of advisors
g. Statements that there is no time to consult advisors
VII. Cases

a. Rich & Whillock Inc v Ashton Development Inc. – Plaintiffs hired for excavation of D’s property. Encountered a large rock that wasn’t covered in contract price, was told to take care of it for extra costs. D refused final invoice in which P informed them that they would be in financial ruin if they weren’t paid. D offered less money and if they didn’t take it, they could sue (not an option for P). P took the lesser amount and then sued for remainder. Economic duress occurs where one party’s wrongful act places pressure on the other party so as to leave the other party with no reasonable alternative but to comply. 
b. Odorizzi v Bloomfield School District – Odorizzi was arrested then released for homosexual behavior. He was a teacher. After released, Odorizzi gone without sleep 40 hours, the superintendent and principal showed up at his home telling him to resign immediately or else his suspension would be publicized. Where a dominant party to a transaction uses excessive pressure to persuade a party whose weakened mental state makes him especially susceptible to persuasion, the weaker party may rescind the agreement as obtained by undue influence.
XIII. Misrepresentation and Nondisclosure 
I. Misrepresentation
a. Rule: If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified on relying, the contract is voidable by the recipient

i. Requires: (1) misrepresentation, (2)  INTENT = fraud or materiality, (3) inducement, and (4) justifiable reliance 

ii. Fraudulent is intentional, materiality can be innocent

b. False statement of Facts

i. At or before the time statement is made (it may come true later but don’t matter)

ii. Conduct objectively interpreted as conveying false statement of fact suffices

1. Pictures, diagrams, models, etc.

c. Opinions v. Facts

i. Thin line

1. Salesmen using shop/trade talk or puffery like the new line of cars “will be better than ever” is opinion not fact

a. Use it to increase buyers

ii. If given honest opinion, not misrepresentation even if wrong

II. Fraudulent Misrepresentation
a. Rule: A misrepresentation is fraudulent if the maker intends to induce a party to manifest his assent and the maker (1) knows or believes the assertion is not in accord with the facts, or (2) does not have confidence that he states or implies in the truth of the assertion, or (3) knows that he doesn’t have the basis that he states or implies for the assertion

b. Intentional misrepresentation where the maker knows or should have known the facts are untrue AND makes the statement with intent to mislead/induce the other party

i. Doesn’t have to be material

ii. Recipient can rescind even if doesn’t significantly affect value of contract

III. Material Misrepresentation
a. Rule: A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so

b. Two ways in which misrepresentation can be material:

i. Objective: reasonable person would likely be induced by the misrepresentation to enter the contract; or

ii. Subjective: the speaker knows that this specific recipient would likely be induced even though a reasonable person might not be

IV. Inducement

a. Proven if the base the recipient bases their decision to enter the contract substantially on the misrepresentation

i. Doesn’t have to be the only or even the principal reason

ii. Must have relied on the misrepresentation being true

b. Doesn’t have to be material for it to be substantial

V. Justifiable Reliance

a. TEST: judged by the reasonability standard

i. If recipient knew or should have know that the statement was false, the reliance is not justified

b. Conscious ignorance not justifiable

i. But if statement is plausible on its face, generally sufficient

c. The more outwardly fraudulent, the lower standard needed for reliance

i. i.e. selling green car and saying it was white ( obviously a lie

VI. Nondisclosure
a. Generally there is no requirement of full disclosure of all relevant facts in every business relationship

i. Caveat emptor
ii. Information asymmetry will favor the seller in that the information is more readily available to them over the buyer

iii. If there is a duty to disclose, can’t wait to be asked about it

b. Rule: An uninformed party may seek rescission of a contract if there are non-disclosed facts which (a) have a material effect on the transaction, (b) are not readily observable, and (c) are not known to the non-disclosed party in the following circumstances:

i. Where disclosure is required by statute;

ii. Where a party intentionally conceals the non-disclosed facts,

1. Concealment is affirmative action versus omission of nondisclosure

a. Intentional Concealment: act of cover-up; fraudulent misrepresentation

i. If party takes specific action to prevent other party from learning truth, the action of concealment with nondisclosure is an assertion that the fact didn’t exist
b. Active Concealment: party purposely hides something from the other
i. Conduct is misrepresentation

c. Indirect Concealment: party prevents the other from making investigation that would have disclosed a defect

i. Misdirecting other party in way or place where defect wont be found

2. Conveying false impression by disclosure of some facts and concealment of others, such concealment is misrepresentation
iii. Where the uninformed party is entitled to know the facts because of a relationship of trust and confidence between the parties; or

1. Fiduciary relationships like family members

iv. In order to prevent or correct a mistake of the uninformed party when nondisclosure is a breach of the duty of good faith

v. Where disclosure necessary to correct a previous assertion from being a misrepresentation

1. i.e. true when said it but becomes false later on

VII. Cases

a. Foster v. Cross – Cross hired developers via an agent who told him of their experience and success in the field. When Cross asked for their financials, they refused to give them over. The contractor then hired Foster for a paint job. Slowly the contractor’s finances deteriorated and the statements were given to Cross right before closing which he then refused to close on the deal. Turned out the agent lied about the contractors’ experience and financials to Cross. Foster, under a contract said he could take over but he also had no experience in development. Foster argued Cross had suspicions but never checked on them nor investigate. The court ruled that although Cross did not act prudently, it was not in bad faith under the circumstances because he entrusted his agent.
b. Hill v Jones – The Hills entered agreement to buy a house from the Joneses. They visited the house several times and noticed a ripple on the floor that they believed was termite damage but were told it was water (affirmative misrepresentation). They had termite inspection which gave the house a clean inspection. Hills bought the house. Buyers then learned the house has prior termite infestations and treatments (nondisclosure) and neighbors pointed out the damages. A second inspector confirmed. Jones had covered or blocked termite damages with plants and boxes during the first inspection (concealment). Hill found a pamphlet for termite treatment in a drawer. Where a seller of real property knows of facts that materially affect the value of the property and are not readily observable and known to the buyer, the seller has a duty to disclose these facts to the buyer.
XIV. Unconscionability 
I. Rule: Courts that find any contract or clause to be unconscionable at the time it was made can refuse to enforce the contract or limit the unconscionable clause to avoid an unconscionable result. It requires both (1) procedural unconscionability and (2) substantive unconscionability. In applying the elements, a sliding scale allows for a greater degree of one and a lesser degree of another to result in a finding of unconscionability. 
a. Plain unfair bargain is not enough to make it unenforceable but if it really shocks the conscious, unconscionability comes in
b. Different from other defenses b/c it lets court look at actual contract where others look at the bargaining process only not the substance of the contract
c. Unconscionability is ex post fairness test after the formation
II. Procedural Unconscionability
a. Rule: Procedural unconscionability may be demonstrated by (1) gross inequality in bargaining power, or (2) unfair surprise

b. Gross inequality in Bargaining Power: 

i. Lack of meaningful choice (inadequacy of bargaining power not enough)

ii. i.e. Adhesion Contracts

1. Standardized contract that’s imposed and drafted by a party with superior bargaining power and gives the other party only the opportunity to adhere to the contract or reject it (very common in commerce)
2. Sometimes this element is satisfied just b/c of adhesion contract

3. Don’t necessarily need one for procedural unconscionability 

c. Unfair Surprise: 

i. Occurs when the reasonable expectations of a party are disappointed as a result of the bargaining process
ii. Lack of Actual Knowledge of the Terms
1. Maybe lack of education or poor cognitive skills
iii. Sharp Bargaining Practices
1. Marketing techniques that border on being dishonest and misleading

a. Other defenses: duress, undue influence, misrepresentation, and nondisclosure would amount to sufficient procedural unconscionability
iv. Complex and Hidden Terms in a Complicated Document
1. Legal documents are complex with legalese 

2. Distinction made when party intentionally makes document more difficult to parse than necessary
a. courts look to font size, bold headings, placement of terms, length of document, and clarity of language
3. Provides limited exception to duty to read under circumstances where one party intentionally tries to hide meaning of the terms in a complex and technical language

d. FACTORS (not element test but look for them)

i. Relating to the Contract:

1. Boilerplate terms that most people don’t read

a. terms at end of contract like liability, indemnification, governing law
2. Important terms buried in fine print or other “unfair surprise”

3. Legalese or difficult to understand terms

4. Adhesion contract (take-it-or-leave-it basis); preprinted/standard form contract

ii. Relating to the parties and bargaining process:

1. Poor, illiterate, unsophisticated party

2. No real time or opportunity to read/understand

3. Little or no leverage to bargain/negotiate

4. Irregularities/overreacting/ “naughtiness” in bargaining process

5. Gross inequality in bargaining power

III. Substantive Unconscionability 

a. Rule: Substantive unconscionability may be shown by (1) overly harsh allocation of risks not justified by the circumstances, or (2) great price disparity (i.e. gross inadequacy of consideration, unduly favorable to another party). Courts take into account all the facts and circumstances including the commercial needs of the particular trade or case

b. Overly Harsh Allocation of Risks

i. Disclaimer of Liability for Intentional Torts

1. When parties try to limit their liability for any torts they may commit (fraud, battery, etc.) in the formation or performance of the contract
ii. Disclaimer of Liabilty for Gross Negligence

iii. Mandatory Arbitration Clauses

1. Capili v. The Finish Line

c. Great Price Disparity
i. One test is courts compare the price actually being paid by the complaining party to the price being paid by other similarly situated consumers in a similar transaction

ii. standing alone, not enough for cause of action
1. can show there was unequal bargaining power
d. FACTORS
i. Bargain that is “such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other”
1. Terms that shock the conscious
2. Terms not just unfair but that are “oppressive” (e.g. add-on clauses)
3. Waiver of important rights (e.g. constitutional)
4. Terms so unfair as to suggest defects in bargaining process
5. Terms extremely favorable to one party for no good commercial reason
ii. Not Enough:
1. Mere inadequacy of consideration/unfairness
2. Gross disparity in values exchanged due to legitimately stronger bargaining position 
IV. Cases
a. Williams v Walker Thomas Furniture - Walker would retain title to the items until all payments were made, at which time title would pass to the customer. All Walker’s lease agreements contained a provision that every time a new item was leased by a customer, a balance would become due on all items previously leased by that customer until the entire balance for all items was liquidated, so if there was a default, Walker could repossess all previous purchases (even the ones paid off). Williams was not highly educated and on gov’t assistance. Going to Walker was one of only means of getting appliances b/c of loan/installment program. Williams defaulted once, Walker came to take all of his things, even years apart ( shocking. When an element of unconscionability is present at the time of contract formation, the resulting contract is not enforceable.
b. Capili v The Finish Line – Capili worked at the Fisnish Line which included arbitration agreement for future employment disputes. She had to sign adhesion contract if she wanted the job, no negotiations took place. Forum Selection Clause was valid unless enforcement would be unreasonable. Here, the clause stated all arbitration must be done in Indianapolis, Indiana. Capili worked in Daly City, CA. It is unreasonable to force a shoe store employee to arbitrate thousands of miles away and is a substantial barrier to vindication. Exemption of Certain Claims is unconscionable when it requires arbitration only for the claims of the weaker party but provides a choice of forums for the claims of the stronger party. FL requires Capili to arbitrate certain claims but only FL can seek judicial remedies for certain causes of action. The arbitration must be covered by the employer under FEHA. FL requires the employee to share part of the cost. Both forms of unconscionability must be present in some amount for the court to exercise its discretion to refuse enforcement of a contract or clause under the doctrine of unconscionability.
i. Fine Line offered to get rid of those sections but court severing part of contract over rescission would provide incentives for employers to pack their agreements with unenforceable provisions designed to scare employees' from pursuing employment claims and then agree to waive those provisions on the rare chance one employee decides to take action. The court wont reward that tactic.
XV. Mistake
I. Mutual Mistake: Where a (1) mistake of both parties at the time a contract was made (2) as to a basic assumption on which the contract was made (3) has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party (4) unless he bears the risk of mistake.
a. At time of formation, both parties made mutual mistake of fact

i. Contractual Mistake: a belief that is not in accord with the facts
b. Basic Assumption

i. At formation, both must have assumed that a certain fact existed – i.e. it was true

1. General mistake of fact irrelevant if not material
ii. Would not have entered agreement if fact was not true

iii. Market conditions and financial situation of parties not basic assumptions governed by defense of mistake

1. Everyone entering contract expects to profit in some way

c. Material Effect

i. Shown by a severe imbalance in the agreed exchange that results in unfairness

ii. Evidence of a material effect can be shown by:

1. One party receiving much more than expected AND

2. The other party giving/losing more than expected

d. Bears the Risk

i. Rule: A party bears the risk of mistake when: (a) the risk is allocated to him by agreement of the parties, or (b) he is aware at the time of contract formation, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or (c) the risk is allocated to him by the curt on the ground that it is reasonable in the circumstances to do so

ii. Allocated by Agreement

1. Express or implied

iii. Conscious Ignorance

1. Assumption of risk – party knows knowledge is limited but doesn’t take affirmative action to determine the facts

2. If makes a reasonable effort but still wrong, courts may say he didn’t bear the risk

a. Reasonable effort = if parties unsure but consult an expert familiar, the consultation is likely considered sufficient to avoid liability for assuming risk

iv. Allocated by the Court

1. court may use surrounding circumstances to deem that one party is more at fault than the other (more bargaining power or superior knowledge)

a. will also look to purpose of the parties

2. Nelson v. Rice - Martha Nelson died and the executors to her estate hired an appraiser to value the estate's personal property to prep for an estate sale. Appraiser not for art and said she didn’t see any worth a lot. Rice bought 2 paintings for $60. He researched and sold one for $1 million. Conscious ignorance applied b/c executors knew estate had framed art and that the appraiser wasn’t qualified to appraise it. By relying on the opinion of someone admittedly unqualified, they consciously ignored the possibility that the estate's assets may include fine art, thus assuming risk.
II. Unilateral Mistake 

a. Rule: Where (1) a mistake of one party at time a contract was made (2) as to a basic assumption which he made the contract (3) has a material effect on the agreed exchange of performance that is adverse to him, the contract is voidable by him (4) if he doesn’t bear the risk of the mistake, and (5) the effect of the mistake is such that enforcement would be unconscionable (substantive), or the other party has reason to know of the mistake or his fault caused the mistake.

1. Same as mutual mistake except focus solely on mistaken/adversely affected party – and add the fifth prong

ii. Equities Must Favor the Mistake 

1. Knowledge of Mistake

a. Error was obvious to non-mistaken party

b. Knew or should have known

c. “palpable error”

d. Info. Int'l Assocs. v. U.S. - The Air Force issued request from contractors for 5 libraries on different bases for 5 years. Plaintiff submitted lowest bid at $4.9 mm and got contract. It later found they miscalculated by eliminating the salary of a library assistant at a base which was $150k over 5 years. The prices they proposed to Air Force were 33-39% lower than next highest bid. Price disparity so big it put the gov't on constructive notice that an error was made. Noted price disparity isn't enough for constructive notice if other factors could reasonably explain the disparity but found none here. Concluded Gov't should've recognized error and alerted plaintiff.  

2. Fault in Causing the Mistake

a. If the other party caused the mistake, then the court would clearly let that party suffer the consequences of a rescinded contract

III. Cases

a. Lenawee County Board of Health v. Messerly - Rescission is appropriate when the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and which materially affects the agreed performances of the parties, but rescission is not available to relieve a party who has assumed the risk of loss in connection with the mistake. Messerly’s bought land where previous owner installed septic tank. After sold land to Pickleses with contract saying “Purchaser has examined this property and agrees to accept same in its present condition. There are no other or additional written or oral understandings.” Tank leaked; land condemned. There was assumption that land was suitable for residential use. Both parties are innocent and thus rescission cannot be granted to the Pickleses. Risk allocated to purchasers because of “as-is” clause.
b. Donovan v. RRL Corporation - RRL advertised the sale of a used car in a local newspaper. Unfortunately, the newspaper made a typographical error, listing the sale price well below what RRL intended. Donovan attempted to buy the car based on representations in the advertisement but was rejected by RRL. Here, RRL made a mistake about the advertised price. Price is a fundamental assumption of a contract and materially impacts the value of that contract. The mistake was made in good faith and consumers cannot realistically expect absolute accuracy in every price in advertisements. It would be unconscionable to enforce b/c RRL would lose way more than Donovan gained. 

i. to get out of a contract, a defendant who has made a unilateral mistake of fact must show: (1) the mistake was a basic assumption of the agreement, (2) the mistake materially effects the value of the agreement, (3) the defendant did not assume the risk of the mistake, and (4) it would be substantively unconscionable to enforce the contract in light of the mistake.
XVI. Changed Circumstances 
I. Impracticability 

a. Rule: Where, (1) after a contract is made, (2) a party’s performance is made impracticable without his fault (3) by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, (4) unless the language or the circumstances indicate the contrary.

1. Different from mistake b/c it’s supervening event after formation whereas mistake occurs at formation.

b. Factors:
i. After contract formation

ii. Supervening event without fault

iii. Impracticability of performance

1. Literally impossible to perform by anyone; or 

2. Performance results in extreme and unreasonable difficulty, expense, injury, or loss

a. Basically material effect like in mistake defense

iv. Basic Assumption that the Event would not Occur

1. Need not be unforeseeable; parties just need to assume event probably wouldn’t occur

a. Profitability of K not basic assumption

v. Allocation of risk

c. Mineral Park Land v Howard - Howard was building a bridge for Pasadena City. He contracted Plaintiff to purchase all the gravel and earth. Howard got only half of what he needed and bought gravel from someone else. Mineral gravel underwater and hard/expensive to get to. Court found that though not impossible for Howard to get more gravel, it would have been 10-12 times more expensive than the usual yard if he had to dredge. impracticable when it can only be done at an excessive and unreasonable cost.
d. Transatlantic Fin. Corp. v US - US contracted Transatlantic to transport cargo to Iran but didn’t specify route but both parties knew most direct was via Suez Canal. War erupted in middle east and Egypt closed the canal. Ship had to add 3k miles to trip and go around Cape Horn. It raised the price 14%. Although risk of war in middle east was known by both parties, the risk wasn’t necessarily allocated to Transatlantic. Foreseeability or even recognition doesn’t prove allocation. Ship was already equipped for the longer voyage so performance wasn’t impracticable. 14% price increase wasn’t enough to constitute extreme increase in expense.
e. UCC Approach
i. Excuses a seller from timely delivery of goods contracted for, where his performance has become commercially impracticable b/c of unforeseen supervening circumstances not within contemplation of the parties at the time of contracting

ii. Publicker Indus. Inc v Union Carbide Corp – Contract where Carbide would supply Publicker with ethanol for 3 years. Price determined by formula in contract. Price adjusted at beginning of each year to reflect change in Carbide's costs. Formula also had price ceiling, 26.5 cents/gallon. War in Middle East and OPEC banned exports to US. As result, Carbides cost rose to 37.2 cents/gallon. Carbide refused to perform. Carbides costs increased by 75%. Court acknowledged price increase was significant but noted it wasn’t aware of any cases where something less than 100% cost increase has been held to make seller's performance impracticable. 
II. Frustration of Purpose
a. Rule: Where, (1) after a contract is made, (2) a party’s principal purpose is substantially frustrated without his fault (3) by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, (4) unless the language or the circumstances indicate the contrary.
1. Principal purpose not money/profit
b. Same factors as Impracticability except third:
i. Principal Purpose of contract is substantially frustrated, meaning performance is neither impossible nor impracticable
1. Doable but pointless
c. Typical Scenarios
i. Destruction of a Thing
1. Continued existence of the thing must have been a basic assumption that the parties had when the contract was made, therefore the destruction of it may render the performance impossible
2. Must be impossible to replace thing destroyed

a. i.e. selling car with specific VIN vs. selling a certain model
ii. Death/Incapacity of a Person
1. Parties assumed at contract formation that person performing would not die or become incapacitated

2. If deceased was providing a unique service, like artist painting portrait, the estate likely discharged under impossibility excuse

3. If duty can be delegated to another, can’t use impossibility but may be able to use impracticability
a. Personal services like teacher, doctor, stylist – relationships of trust
iii. Government Action
1. Sometimes gov't action makes performance illegal, irrelevant, or extremely difficult
III. Force Majeure Clause

a. To be enforced: must describe conditions 1) that are external forces outside the control of the parties, 2) that are not reasonably foreseeable, and 3) that might materially affect the performance of a party's duties

b. Standard clause that excuses a party from performing under certain conditions that are beyond the control of the parties

IV. Cases

a. Opera Company v. Wolf Trap - On the day of the fourth opera performance, a severe thunderstorm caused an electrical power outage in the area. The parties met with the National Park Service about the issue. Wolf Trap decided to cancel the performance, and the Opera Company did not object. Wolf Trap never paid the Opera Company for the canceled performance. The defense of impossibility may relieve a party from performing a contractual obligation if an unforeseen and reasonably unforeseeable event occurred that made the party’s performance of the contract impracticable. If the outage was not sufficiently foreseeable to put Wolf Trap on notice that it should have guarded itself from this event, then Wolf Trap may rely on the defense of impossibility.
INTERPRETATION AND IMPLIED TERMS
XVII. Parol Evidence Rule 
I. Judge: Is the evidence admissible?

a. If in writing, usually final

b. Less likely final if on scraps of paper

i. “draft” or bullet points or blanks unfilled

II. Rule: When the parties to a written contract have agreed that the writing is a final and complete expression of their agreement, then a court shall not admit extrinsic evidence of prior or contemporaneous agreements that supplement or contradict the writing. If the writing is only a partial expression of the contractual terms, then the writing cannot be contradicted but can be supplemented by evidence of consistent additional terms.

a. Extrinsic: Any evidence of agreement outside of the writing that is purported by one party to be the final and complete expression of their agreement
b. Final: writing must be final to exclude preliminary drafts that were used in negotiation. As parties negotiate, terms change so courts don’t accept preliminary drafts
c. Complete: no other terms were agreed upon other than those in writing.

i. Deals with the scope of the agreement

d. Consistent Additional Terms: must not conflict with existing terms in writing 

i. Inconsistency = absence of reasonable harmony in terms of the language and respective obligations of the parties
III. UCC: Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented (1) by course of dealing or usage of trade or by course of performance; and (2) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

IV. Analytic Framework
a. Determine Integration

i. If its not a final expression, PE cant be admitted

b. Determine Admissibility 

i. Is one party trying to introduce evidence of something said or written prior to or contemporaneous with the writing, or afterwards?

1. Anything after is admissible no matter what

ii. Is the evidence being offered to prove what was actually agreed to (i.e. a term of the agreement)?

1. Does it change or contradict the terms of the writing? (not admissible)

2. Does it add consistent terms that don’t contradict the writing?

a. Admissible if K is partially integrated

b. Now determine full v. partial integration – can only do so in light of the PE sought to be introduced

i. LOOK TO MODERN V CLASSIC APPROACH

c. Does it just explain the meaning of the writing? (generally admissible)

3. Total integration = no type of evidence admissible

4. Partial = only consistent additional terms allowed

5. No integration = contradictory and supplementary evidence is admissible

c. Consider Exceptions

i. Does an exception apply?

V. Integration

a. Classic Jurisdiction (minority) - Under the restrictive view, if a writing appear to be complete and unambiguous in its face, then the terms can only be determined from the four corners of the writing and not from extrinsic evidence. The presence of a merger clause is dispositive, and an agreement with a merger clause is automatically deemed to be totally integrated in a classic jurisdiction

i. Merger Clause: statement in written contract that explicitly states that the writing represents the entire agreement between the parties

ii. Judge determines whether on its face, the document is missing terms

1. Four Corners Test

2. Blank spaces where terms normally go wouldn’t be fully integrated
b.  Modern Jurisdiction (majority) - Under the modern jurisdiction, a judge may consider all of the surrounding facts and circumstances to determine whether a writing is integrated. The presence of a merger clause creates a strong presumption of the integration but is not dispositive. 

i. Can take testimony (i.e. “even though it said draft, we meant it as final”)

c. Factors

i. Merger clause (dispositive for classic)

ii. The amount of detail in the writing

1. Are key terms present?

iii. The nature of the writing

1. Form contract? May lend to more of partial integration of modifications aren’t allowed

2. Scribbled on a napkin less likely to be formal

iv. The formalities observed in drafting and executing the agreement

1. Attorneys reflect contract likely final

v. Type of transaction and business practices

1. Some industries rely on oral contracts

vi. Relationship of parties and past dealings

vii. Nature of the parol evidence

1. An agreement is not completely integrated if the writing omits a consistent additional agreed term which is such a term as in the circumstances might naturally be omitted from the writing

a. Would it usually be in a side agreement?

b. Form contracts help bc no room to negotiate and need side agreements

viii. CLASSIC ONLY LOOKS TO FIRST FOUR BULLETS

VI. Exceptions

a. Rule: Parol evidence rule does not bar the introduction of evidence offered to interpret an ambiguous term, subsequent agreements (oral or written), showing of fraud, mistake, duress, undue influence, or other voidability, or collateral agreements with separate consideration, or condition precedents to the formation of the contract
i. Except for subsequent agreements, all others not offered to prove actual terms of the agreement but something else

1. Subsequent agreements isn’t really an exception b/c you look at that upfront (if its subsequent, no PE applicable)

ii. Evidence offered to interpret an ambiguous term
1. Classic: term has to be ambiguous first to consult extrinsic evidence

iii. Showing of Fraud, Duress, Mistake, Undue Influence, or other voidability

1. A written contract even containing a merger clause can be voided because of antecedent fraud or fraud in its inducement and that the parol evidence rule doesn’t stand in the way of proof like fraud
iv. Collateral Agreements with Separate Consideration

1. Second related contract, different consideration

2. Terms must not conflict with those in primary agreement

3. One that would not ordinarily be expected to be in integrated writing 

v. Condition Precedent to Formation of the Contract

1. Sometimes parties drafted totally integrated written agreement but have also agreed (orally or different writing) that there is a condition that must occur before fully integrated agreement takes effect
a. Evidence of condition is admitted to prove the condition never occurred and that the contract is ineffective

i. i.e. waiting for financing to buy property

VII. Cases

a. Gianni v R. Russel – Gianni was selling tobacco and soft drinks, then new owner and new lease, Plaintiff said in consideration of no tobacco and increased rent, Russel agreed he would be the exclusive dealer of soda. New tenant came in selling soda. Parol evidence will be excluded where it is clear that the written contract was intended to be the entire and complete agreement between the parties. Here, since the restriction against Gianni's selling tobacco appeared in the written contract, it could be anticipated that the parties could have also included the provision for Gianni's alleged exclusive right to sell soda. A preliminary oral agreement is superseded by the written contract when, after comparison of the terms, it appears that the former was intended to be covered within the latter.
b. Lee v. Joseph E. Seagram & Sons - Lee and sons owned 50% distributor company and agreed to sell to Seagram if they agreed to relocate Lee and sons in distributorship in new city. Sale was in writing but relocation wasn’t and Lee had long working relationship with Seagram executive. The agreements to sell and agreement to relocate were separate agreements orchestrated by different personnel, nor would the others know of the handshake b/t Lee and the Exec. The long relationship between them makes the agreement okay nor does it contradict the written contract. Evidence of an oral agreement, which relates in part to a later written agreement, is not excluded under the parol evidence rule where (1) the parties to the agreements are not identical, (2) the agreements were negotiated by different persons, (3) the negotiators of the oral agreement had a close relationship, (4) the terms of the oral agreement do not contradict the written agreement, and (5) the written agreement lacks an integration clause.
XVIII. Ambiguous Terms 
I. Framework 
a. Step 1: identify whether there was an interpretation issue: Disagreement over a meaning of a term
i. Requires: Dispute over meaning and ambiguity exists
ii. Disagreement over express terms or the performance are not interpretation issues!

b. Step 2: apply primary rules

i. Express language, course of performance, course of dealing, and trade usage

c. Step 3: apply secondary rules

i. Depends, could be ejusdem generis, preference to interpret contracts as valid and reasonable, conflicting clauses, or interpretation after drafter
1. Can overlap with primary rules

II. Ambiguity

a. Rule: In interpreting a contract, courts must first determine whether ambiguity exists. An ambiguity exists if the meaning of the term is uncertain or the term is reasonably susceptible to more than one interpretation. If the language is clear and unambiguous, the courts must enforce the terms as written.

b. Patent Ambiguity: language where the plain meaning of the language is either uncertain or reasonably susceptible to more than one meaning

c. Latent Ambiguity: requires additional outside evidence other than the plain meaning of the term to understand that it is susceptible to more than one meaning

d. Classic Jurisdiction: only considers patent ambiguity (plain meaning)
i. 1) is term patently ambiguous?

1. If no, PE not admitted, no ambiguity

2. If yes, is term “reasonably susceptible” to the meaning suggested by PE?

a. If no, PE not admitted, no ambiguity

b. If yes, PE admitted, use the interpretation rules to explain meaning
e. Modern Jurisdiction: allows interpretation of both patent and latent ambiguity. Uses all the facts and circumstances. Courts recognize there's situations where parties intended the term to have a meaning different from the plain meaning.
i. Is term “reasonably susceptible” to the meaning suggested by PE?

1. If yes, PE admitted, use the interpretation rules to explain meaning

2. If no, PE not admitted, no ambiguity

f. Reasonable susceptibility: judge can decide interpretation being advanced is unreasonable if the meaning ascribed is absurd given the context
III. Primary Rules of Interpretation
a. Rule: The primary goal of interpretation is to determine the intent of the parties. The language of the express terms controls provided that it is clear and explicit and doesn’t result in an absurdity. Language should be interpreted according to the ordinary meaning unless the parties use the term in a technical sense or agree on a different meaning. If the language of the contract is ambiguous, then the courts may consider course of performance, trade usage, and course of dealing to interpret the provision.
b. Language of the Express Terms

i. Most important rule
ii. Ordinary meaning, technical meaning, consider the surrounding circumstances

1. Could add secondary step like ejusdem generis here as a maxim

iii. Language from negotiation history (e.g. PE in form of prior drafts, meetings, etc.)

c. Course of Performance
i. Rule: Where an agreement involves (1) repeated occasions for performance by either party (2) with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.

1. Applies when one contract calls for repeated instances of performance

2. If parties treated another a certain way without objection, court may rule performance established an agreement by parties via conduct as to the duties of that contract

a. Baker and Grocery store example: supply bread every day for a year. Each day delivers at 8am, accepted without objection.

d. Course of Prior Dealing
i. Rule: Parties to a contract establish a course of dealing when they engage in a sequence of previous conduct which is fairly to be regarded as establishing a coming basis of understanding for interpreting their expressions and other conduct.

1. Applies when parties in the past entered multiple contracts in the past of similar nature of present contract (but unrelated)

2. If there is a consistent way that parties have dealt in the past, the past conduct may establish the duties that were expected under in the present

3. Doesn’t apply where express terms of present contract contradict the course of dealing
e. Trade Usage

i. refers to customary practices and meanings that are attached to words and conduct of a particular industry, place, or for a particular type of transaction
ii. Trade usage generally considered to be less influential factor than the express language and course of performance except when trade usage defines the meaning of a technical term
1. For it to be trade usage, needs to be used enough to experts use the term too and new guy may be able to know what it meant b/c of its prevalence

IV. Secondary Rules of Interpretation (no hierarchy like in primary)

a. Preference to Interpret Contracts as Valid, Lawful, and Reasonable 

i. if it can be done without violating the intention of the parties
b. Conflicts b/t Clauses

i. If one of two conflicting clauses in a contract seems dominant, that clause should be enforced
1. Old rule was whichever came first 

c. Ejusdem generis (of the same kind)

i. where specific terms describing persons or things are followed by general terms, then the general words should be interpreted as applying only to persons or things of the same kind or class as those expressly mentioned
ii. The meaning of the word in a series of words is determined by the company it keeps

d. Interpretation Against the Drafter (Contra proferentum rule) – only rule truly secondary
i. If party introduced ambiguity into the language of an agreement, then courts may interpret the terms most strongly against the party who caused the uncertainty
1. Policy: party who chose the word is more likely to have provided more carefully for the protections of his own interests is more likely to have had reason to know of uncertainties and may have even left the meaning deliberately obscure
e. Other Rules: Expressio unius est exclusion alterius (expressio unius) 

i. The expression of one thing excludes the other. When a thing or list of things is specifically mentioned without being followed by a general terms, the implication is that the other things of same kind are excluded

1. Anything not mentioned is excluded
f. Case Conflict: General v Specific

i.  prefer specific over general language and separately negotiated terms over standardized terms. 

g. Modified Objective Theory

i. Where A knows or has reason to know of a meaning attached by B, and B has no reason to know of the meaning attached by A then the court will allow for B’s interpretation to rule.

V. Cases

a. Frigaliment Importing Co. v B.N.S. International Sales Corp – If the parties to a contract subjectively, but in good faith, construe an ambiguous term differently, courts may look to external factors to determine the proper interpretation of the term. What does the word “chicken” mean? P already accepted first shipment now complaining. With respect to trade usage, when one party is not a member of the trade, the other party must show either (1) actual knowledge or (2) that the usage is so pervasive that the party’s acceptance of it may be presumed. Using dictionary definitions, trade usage, course of dealing (technically two contracts), market factors, and even expert testimony, the court came to the conclusion that “chicken” in terms of the contract was D’s broader interpretation since based on above factors, P couldn’t persuade the court of a narrower interpretation.

BREACH AND REPUDIATIONS 
XIX. Breach of Contract 
I. Rule: When performance of a duty under a contract is due any non-performance is a breach.
a. Can intentionally or accidentally without ill will/negligence breach

b. Substantial performance, material breach, total breach

II. Substantial Performance 
a. Rule: Substantial performance occurs when there are only small deficiencies in the quantity of performance where precision is not critical. If breaching party substantially performs, then the non-breaching party will not be relived of his duties, though compensation may be given for any damages caused by the partial breach. 

i. Non-breaching party still has to perform but can sue for damages

III. Material Breach 
a. Rule: If a party has materially breached a contract, then the non-breaching party may terminate the contract unless the circumstances suggest that the breaching party will cure its breach. If the breaching party is given a chance to cure its breach, then the non-breaching party may suspend performance. If the material breach remains uncured, then it becomes a total breach and non-breaching party may withhold performance and terminate the contract. 
i. If non-breaching party terminates too early, its in total breach
ii. Time is of the Essence Clauses: Typically state that a party will be in total breach if performance doesn’t occur by a certain date at a certain time
1. Precludes substantial performance, if you miss deadline = total breach
a. Negates right to cure
2. Has to be clear to both parties at beginning
iii. Time given for cure is based on the time in the contract and type
1. WILL NEVER 100% CURE A BREACH
IV. Total Breach
a. Can terminate; discharges non-breaching party from performance
i. Can also sue for damages
V. Determining Materiality 
a. Rule: In determining whether failure to render or to offer performance is material, the following circumstances are significant: (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected; (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture; (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances; (e) the extent to which the behavior of the party failing to perform or to offer to perform comparts with standards of good faith and fair dealing.
b. Framework:
i. Amount of Benefit not Received by Non-Breaching party
1. O. W. Grun Roofing & Constr. Co v Cope - Homeowner contracted plaintiff to install new roof. Contract described color as "russet glow" which the contractor described as a brown varied color. After roof installed, plaintiff noticed yellow streaks. Contractor agreed to remedy and removed the non-conforming shingles but they didn’t match. Evidence undisputed that roof was well built and gave protection against elements but it looked patched over being replaced. Contractor refused to make further repairs and owner refused to pay. Court held contractor didn’t substantially perform. Purpose of contract was a roof that not only protected against weather but also one of uniform color. 
2. The more the breaching party has delivered what was expected, the more substantial the performance whereas more non-breaching party deprived, the more material the breach.

ii. Adequacy of Damages

1. Courts may find breaching party substantially performed if possible to accurately estimate costs to complete

2. Milner Hotels v. Norfolk & Western
iii. Forfeiture Suffered by Breaching Party

1. Suspension can cause significant hardship to breaching party who may not be compensated for work

2. Forfeiture doesn’t just mean loss of money, its unexpectedly large or substantial loss
iv. Likelihood of Cure

v. Lack of Good Faith and Fair Dealing

1. If breaching party not operating with intention to fulfill implied duty of good faith and fair dealing ( breach more material
2. Bad Faith doesn’t transform partial breach if there was substantial performance

VI. Discharge of Duties

a. Full Performance

b. Rejected Tender

i. Tender: act of offering to perform a contractual duty
ii. If one party tenders their performance but it is rejected by the other party then the duty of tendering party is discharged
c. Agreement by Parties

i. Duties must still be executory
ii. Could also terminate via novation, contract modification, or accord and satisfaction

d. Valid Defense or Excuse

i. Duress, undue influence, misrepresentation and fraud, nondisclosure, unconscionability, mistake, impossibility, impracticability, frustration of purpose

e. Conditions to Performance

f. Total Breach (or Repudiation) by other party

VII. UCC Nonperformance 
a. Seller’s Nonperformance
i. Nondelivery

1. If seller doesn’t deliver goods, buyer can sue for breach and seek remedy

a. Money or if it’s unique, specific performance

ii. Failure to Make Perfect Tender

1. Seller must perform exactly according to terms of contract or buyer may refuse delivery of goods

2. Sellers given right to cure their breach, bright-line rule causes hardship for seller if defect is trivial
a. Allows trivial nonconformity to be breach

iii. Breach of Warranty

1. Goods don’t conform with wither express or implied warranty

a. Substantial nonconformity = material breach

2. If buyer accepts non-conforming goods ( seller liable for warranty damages

a. By accepting ( buyer loses right to terminate

b. Keep goods and receive damages equal to the difference in value

iv. Anticipatory Repudiation

1. Seller repudiates contract if before delivery is due, the seller informs the buyer he will not perform his duties ( buyer must then terminate contract and declare breach

b. Perfect Tender Rule
i. Rule: Subject to the provisions of this Article and unless otherwise agreed under the sections on contractual limitations of remedy, if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit or units and reject the rest. 

1. any nonconformity no matter how trivial

2. acceptance in this context = receiving the goods and consenting to have left with buyer

3. the good doesn’t have to be perfect but the seller must be perfect in conforming to terms of the agreement

c. Buyers Response

i. Buyer rejects (perfect tender rule)
1. Rejection must occur within reasonable time after delivery

2. Buyer must notify seller

a. If buyer keeps possession of goods after rejection must hold goods using reasonable care to give seller chance to retrieve
ii. Buyer Accepts 

1. Can seek warranty damages if non-conforming (given reasonable time to inspect for conformity)

2. occurs if buyer then indicates to seller he will take the goods or if buyer fails to reject goods in reasonable time
iii. Buyer Revokes Acceptance

1. Must occur within reasonable time and before any substantial change in condition of goods occurs

2. For nonconforming goods, revocation permissible only if the goods substantially deviate from the contract

d. Seller’s Right to Cure

i. Before time for performance if seller acted in good faith

1. Seller must give notice of intent to cure and make a delivery of conforming goods with deadline set forth on contract
ii. Reasonable time after performance due if seller reasonably believed the nonconforming goods would be acceptable with or without money damages

1. (prior course of dealing)

iii. In each case, must give notice to buyer

e. Exception: Installment Contracts (perfect tender)

i. Contract requires or authorizes the delivery of goods in separate lots to be separately accepted
ii. Buyer can only reject an installment if the non-conformity substantially impairs the value for that installment and non-conformity cant be cured by seller

iii. Buyer only given right to cancel entire installment contract if one or more of the non-conforming installments substantially impairs the value of the whole contract
f. Buyer’s Nonperformance
i. Wrongful Rejection of Goods that are Properly Tendered

1. Neumiller Farms, Inc v Cornett – Plaintiff was potato dealer who bought them from farms for $4.25/hundredweight. Contract specified potatoes to be suitable for chipping. Buyer accepted many offers then market price fell to $2. buyer began rejecting deliveries saying potatoes weren't suitable for chipping. Court looked to course of performance and determined suitable for chipping meaning. Buyer breached since the rejected potatoes were the same as those previously accepted. Market price dropping evidenced bad faith.

2. If seller entitled to extra time to cure defect and buyer refuses to give the time, buyer in breach

ii. Fails to Make Payment

1. If buyer fails to pay, seller may refuse to tender goods

a. If contract doesn’t specify when payment due, seller can refuse tender until payment is made
2. Subject to the agreement, buyer can tender payment by any means but the seller may demand cash if it gives buyer reasonable time

iii. Anticipatory Repudiation

VIII. Cases

a. Milner Hotels v. Norfolk & Western – Parties had a contract for railway workers to stay in hotel. Clauses in contract stated the rooms must be safe and clean/sanitary as well as complying with all laws and regulations to the operation of the hotel. Also had a termination clause that allowed either party to terminate with 30 days notice and give breaching party 30 days to cure. Fire happened in hotel. Smoke and water damages throughout. Inspector said hotel not up to code and Railway refused to allow workers back until Milner agreed to fix it. Milner refused to fix unless given assurance Railway would return. Railway refused assurance. Repairs never happened and Milner sold hotel, terminating likelihood of cure. Workers could get sick or die. Milner would suffer forfeiture but not as bad had it started the repairs but it sold the hotel. Both parties acted in good faith plus termination clause enabled easy exit.
b. Ramirez v. Autosport – Perfect tender rule provides that a seller has a duty to tender goods that conform precisely to the contract and the buyer has the right to reject any goods that do not. If the buyer rejects the goods before he has accepted them, then the seller has the opportunity to cure any and all defects up until the time set for performance. The buyer has the burden to prove that the goods are defective. The seller has the burden to prove that any nonconformity was cured. Autosport failed to cure the defects with the camper within a reasonable time. The Ramirez’s gave Autosport plenty of time to cure the defects, but Autosport never did. If goods were already accepted and P to rescind, must be material/substantial breach to effect value.
XX. Anticipatory Repudiation
I. Framework
a. Step 1: Has the party repudiated the contract?
i. before performance is due, one party makes an unequivocal and definite statement that they will not perform
b. Step 2: What are the rights of the non-repudiating party? 

c. Has the repudiating party retracted repudiation?

II. Anticipatory Repudiation
a. Rule: A party has anticipatorily repudiated when, before performance is due, a party makes an unequivocal and definite statement that he will commit a total breach, or engages in any conduct that renders that party unable to perform its duties.

i. Mere expression of doubt is not enough

ii. Must be made directly to a person who is a party to the contract

iii. Merely making demand b/c of honest dispute isn’t necessarily anticipatory repudiation
iv. Party can engage in conduct that renders performance impossible ( anticipatory repudiation
v. insolvency alone is not necessarily repudiation but likely results in other party making request for adequate assurance of performance
III. Rights of the Non-Repudiating Party
a. Rule: After repudiation, the non-repudiating party may suspend performance, terminate the contract and sue for breach, or continue to treat the contract as valid and wait for the time of performance before bringing suit.
i. non-breaching party doesn’t have to give repudiating party time to cure
ii. in face of potential repudiation, can seek adequate assurances of performances

IV. Retraction
a. Rule: The repudiating party has the right to retract its repudiation. After repudiation, the ability to retract terminates when a non-repudiating party gives notice that it chooses to treat the contract as rescinded or terminated, treats the anticipatory repudiation as a breach by bring suit, or with or without notice materially changes its position in reliance on the repudiation. 

i. If time for performance arrives and there's no retraction, breach analysis is appropriate
V. UCC Adequate Assurance of Performance
a. Rule: A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable, suspend any performance for which he has not already received the agreed return. 
i. R: Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards. Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance. After receipt of a justified demand, failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.

1. 30 days only for UCC not CL

2. If request given is asking you to provide proof to can pay for shipment, if party responds that is different from what is asked but nonetheless adequate, it is sufficient, if not adequate, in breach
3. Response doesn’t have to strictly comply with the demand

VI. Restatement Adequate Assurance of Performance

a. Rule: Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach…the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance. The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.
i. Don’t have to suspend but have right to under the circumstances while waiting for assurance
b. Reasonable Grounds for Insecurity

i. Circumstances where obligor has financial troubles, a labor strike, or is experiencing shortages of essential supplies they need for their business

1. Grounds for belief have to arise AFTER formation

ii. Minor breaches may create belief they’ll lead to bigger ones

iii. Grounds can’t be based on events occurring after formation that obligee took risk when making the contract

iv. Grounds can also arise from indirect communication like news from other parties about obligor's situation
c. Demand for Adequate Assurance

i. Must have good faith belief and must be reasonable request

d. Failure to Provide Adequate Assurance is Repudiation

i. Adequate depends on what is reasonable to require in a particular case taking account of the circumstances
1. Relationship b/t parties, any prior dealings, the reputation of party whose performance in question, nature of the grounds for insecurity, and time within which assurance must be made are relevant factors

VII. Cases

a. DiFolco v. MSNBC – DiFolco was hired for a 2-year contract for MSNBC =During her first year, she claimed to be harassed by her producers and a toxic work environment. In August, she emailed the head of MSNBC saying she wanted to discuss her exit from the company. The email was a bit equivocal: Giving ample time to replace her but not intending to leave, just to show emphasis to treatment. Her agent called to discuss her leaving, she said she didn’t want to leave and was prepared to work on her next assignment (contradictory). MSNBC took her email as quitting and boss’s email response can be shown that he gave possible notice when he said that he will "see her when she gets to NJ.” If not seen as rescission, DiFolco's clarification email could be construed as retraction. Chicken and egg situation. A repudiation of a contract is only effective when it is shown that the announcement of an intention not to perform was positive and unequivocal.

b. Hawa v. Moore – Moore to install base for concrete parking lot, for around 12k. 5k down payment and other 5k when half done and remaining payment due when 75% complete. Hawa didn’t like concrete b/c wire in the rocks and tried to switch the products. Made comments he wasn’t going to pay until 80% done then couldn’t get the money then he had no duty to pay bc it wasn’t even 50% done. Hawa's course of conduct that justified Moore in demanding adequate assurance: needed 80% over 50% (not repudiation but unequivocal that he will breach), bank issue and needs inspection to get funds, Moore sets it up for Hawa and bank, puts equipment out for inspection, banker never shows. Mere expression of doubt to a party's willingness to perform is not enough to constitute repudiation but such expression can give rise to reasonable grounds to believe obligor will commit serious breach; the obligee may then demand assurance of performance and failure of the obligor to give adequate assurance may be treated as a repudiation.
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REMEDIES

XXI. Remedies 
I. Three Interests (courts generally only reward one, or a combo)
a. Expectation Interest (most common)
i. Benefit of the bargain that they expected when they entered into the contract

1. Non-breaching party in same position as if contract was performed 

a. Future looking, maximize damage award without overcompensating

ii. Remedy: money damages (substitutional remedies) or specific performance

1. To calculate money: compare economic condition plaintiff is in bc of breach and economic position plaintiff would have been in had contract been fully performed

2. For Specific performance look at: whether money damages are inadequate, whether the terms of contract are certain enough to provide basis for court order, what the balance of hardships is on the parties if the order issues and if it does not, whether there is important public policy involved, and what the feasibility of court supervision is
iii. Purpose is to compensate not to punish
1. Courts don’t look at intent of breach (willful or innocent)
b. Reliance Interest

i. Attempts to reimburse the plaintiff for loss caused by reliance on the contract by being put in same position as if contract was never made

1. Looks to the past, compensates foreseeable out-of-pocket costs

a. Less than expectation interest
b. Use when difficult to calculate expectation w/ certainty

ii. Money damages : out of pocket costs

c. Restitution Interest

i. Restores to the plaintiff any benefit that he conferred to the other party

1. Looks at how defendant has been unjustly enriched and disgorges that benefit in favor of plaintiff

ii. Monetary or Specific Restitution

1. Monetary: "market value restitution" Money damage award. Court normally calculates fair market value of property or services that the plaintiff conferred on breaching party, then requires breaching party to restore that economic benefit
2. Specific: Seeks to restore an identifiable thing or piece of property to the injured party. If defendant wrongfully has title, then specific restitution would transfer it back to plaintiff.
II. Efficient Breach

a. A party might opt to intentionally breach a contract "when it costs less to pay the other party compensatory damages than it would to completely perform contract"
b. Contracts doctrine encourages efficient breaches given compensatory damages are favored
i. Willful breaches not distinguished from other breaches and specific performance not granted where compensation is adequate substitute for injured party

ii. Non-breaching party is in same position as if contract was performed and breaching party is better off
III. Expectation Interest and Money Damages 
a. Rule: Contract damages are ordinarily based on the injured party’s expectation interest and are intended to give the benefit of the bargain by awarding a sum of money that will put the injured party in as good a position as if the contract was performed. The injured party is normally entitled to: (1) General Damages, (2) Consequential Damages, (3) incidental damages.
b. Rule: Damages are limited by the principles of certainty, causation, foreseeability, and mitigation.
i. Certainty: No speculative damages. Must be reasonable certainty that loss occurred and certainty as to amount, breaching party assumes risk of some uncertainty b/c of breach
ii. Causation: breach must cause damages (flow naturally from breach)
iii. Foreseeable: damages must have been foreseeable to a reasonable person familiar with the circumstances (or put on special notice) at the time of formation
iv. Mitigation: avoidable consequences. Cant recover damages that could have been reasonably mitigated.
IV. General Damages
a. Calculated as replacement cost or difference in value
i. Overarching Principle: Take Actual situation and expected situation and compensate injured party with the delta
b. Types of Contracts (use as analogy for other situations)
i. Land Sale
1. Difference b/t contract price and FMV at the time of breach
ii. Employee Breach
1. Difference in cost to purchase same services
iii. Employer Breach
1. Salary due under contract less the amount earned in other employment
iv. Contractor Breach
1. Cost of completion or diminution in value
v. Contracting Party (Owner) Breach
1. Costs expended up until breach plus profit
V. Consequential Damages (indirect damages)
a. Rule: Consequential damages can be recovered only if at the time of formation, the defendant had reason to foresee the damages as a probable result of the breach
i. Special circumstances must have either been communicated to the defendant or he must have known about them
ii. Damages one step removed from main contract
b. Types
i. Lost Profits Arising from Collateral Contracts
ii. Breach Causes Plaintiff Liability to Third Party
iii. Injury to Person or Property Caused by the Breach
1. Contracts with risk of injury like sale of dangerous goods may be foreseeable that breach will injure person or harm property

iv. Loss of Use Damages
1. rental value may be recoverable by non-breaching party

v. Plaintiff Incurs Fines or Government-Imposed Fees B/c of Breach
VI. Incidental Damages
a. Rule: Incidental damages are reasonable costs incurred in an effort, whether successful or not, to mitigate losses associated with the breach
i. Generally small amount
ii. i.e. money used to find substitute (pay a broker or an agent to find you a new job)
VII. Adjustments and Offsets 
a. Rule: To avoid overcompensation, damages may also be offset by: (1) prepayments made to the injured party, (2) any savings the injured party had by mitigating the loss, or (3) any gain that the injured party experienced as a direct result of the breach
i. Prepayments: Any benefit conferred on non-breaching party should be considered in determining damages
ii. Mitigation: Damage award reduced by degree which non-breaching party avoided a loss
iii. Gain by Breach: Damages normally offset by gain made b/c of breach
XXII. Certainty Causation, and Foreseeability
I. Certainty

a. Rule: Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.
i. Comes up most w/ expectation damages
ii. Kenford Co. County of Erie
b. Accuracy 
i. Certainty needed but complete accuracy is not
1. Breaching party bears risk of some uncertainty
2. Courts resolve doubts against the breaching party
c. Lost Profits 

i. Profits fluctuate with or without a breach like market conditions changing and thus hard to prove lost profits
1. Courts like past records of profits

d. New Businesses and Evidence of Loss

i. Certainty of profits generally included looking at past records to predict future earnings

ii. With new enterprises or ones susceptible to instability from market conditions, certainty is more difficult 

1. Courts lean towards experts: Economists, financial analysts, and accountants build credible models to predict what profits would've been by analogizing to similar businesses
e. Uncertainty Impacts

i. If uncertain ( reliance damages which don’t calculate lost profits

ii. May also lead to specific performance (less likely)

II. Causation

a. Rule: In order for damages to be recoverable, the loss must have been proximately (ignore proximate!) caused by the breach. When there are multiple causes of damages, courts require the plaintiff to show that the breach was at minimum a substantial factor in causing the damage. 

i. Was damages from the breach or something else?

ii. Don’t look at but-for causation but rather subjectively was breach a substantial factor

iii. Dead Worm Case (Yankee Products)

III. Foreseeability

a. Rule: Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made. Loss may be foreseeable as a probable result of a breach because it follows from the breach in the ordinary course of events, or as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance or otherwise if it concludes that in the circumstances justice so requires to avoid disproportionate compensation.
i. When consequential damages are out of proportion with general damages, courts look at them as a factor that they were not foreseeable 

b. Test for Foreseeability

i. Ordinary Course of Events

1. Whether loss arises in ordinary course of events is judged objectively from the reasonable person standard according to facts and circumstances
a. Type of contract is a factor

b. i.e. Employer breach employment contract, foreseeable a type of damage would be employee’s lost income

ii. Special Circumstances (D should have known or put on notice)

1. If loss occurs because of special circumstances, then breaching party had to know (or have reason to know) of potential loss for it to be foreseeable
a. Usually when pleading for consequential damages 

i. Should D have known potential for loss at formation?

c. General Damages

i. Inherently foreseeable 

ii. Arise in ordinary course of events
d. Consequential Damages

i. Situational, look at context

ii. Knowledge of the special circumstance is essential

e. Impact of Unforeseeable Consequences

i. May just exclude consequential damages for expectation

ii. May be limited to reliance damages if unforeseeable 

IV. CASES

a. Kenford Co. v. County of Erie – Kenford and the county executed a contract providing that Kenford would donate land to the county for construction of the stadium and that the county would begin construction. If a lease could not be agreed upon within three months, they were to execute a twenty-year management agreement. The county solicited construction bids but were unable to obtain a bid for the amount that the county had appropriated for the project. Kenford also bought surrounding land and expected to profit from increased value b/c of the stadium. Kenford brought experts that used historical data from other arenas to predict lost profits. Court said it was insufficient, no reasonable certainty, nature of projections were speculative to even make b/c 20 years has too many “ifs” and they only used the Astrodome. Lost profits were general damages b/c part of contract but too uncertain to make.
b. Cannon v. Yankee Products Co., Inc. – Cannon regularly bought canned peas from Yankee for their lunch specials. One of its patrons found a worm in the peas, cried out, and drew the attention of other patrons, who walked out after a refund. Cannon alleged that word had spread about the worm incident and that, despite his best efforts, which included staying open for longer hours and hiring extra staff, he suffered diminution of business. A court ruled a plaintiff cannot recover lost profits for breach of contract or negligence without evidence demonstrating: (1) that the breach or negligence was the proximate cause of the lost profits and (2) the amount of the lost profits. Without the worm, there would be no outcry but court deemed the outcry the cause not the worm. Not enough connection between breach (bad peas) and ultimate damage (lost business). Cannon showed lost sales but not his expenditures, so couldn’t show actual lost profit.
c. Hadley v. Baxendale – Hadley owned a mill whose shaft broke. Hadley was informed that if the crank shaft was delivered to Pickford (Defendant) before noon, it would be sent for a new one in time. Hadley delivered the crank shaft to Pickford before noon and paid the shipping price in full. Pickford negligently delayed shipping, and the crank shaft delivered late. Hadley got new shaft late ( had to close until he got it. Sued for lost profits. Court refused damages b/c Hadley didn’t inform D of special circumstances. Didn’t say they would lose profits or were dependent on shaft, (mills could have many). Shipping place had no reason to know of the damages and unfair to hold them responsible.

d. Brown v. Vermont Justin Corp. – Brown was Sears-like store that leased from defendant. They had a leaky roof and notified defendant on several occasions. Months later, they tried to fix it but didn’t work. Ceiling collapsed b/c of leak damaging products, costing Brown in mark-downs, clean-up, a replacement furnace, and closing the store for repairs for two weeks. Landlord was in charge of external repairs per contract, and should know if it doesn’t repair leaks, appliances can be damaged. If damages come from ordinary course of events from a breach, they don’t necessarily have to be foreseeable by other party but should have been contemplated at formation if damages were direct result of breach.
XXIII. Mitigation
I. Mitigation
a. Rule: subsection 1: Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation. Subsection 2: the injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

b. Reasonable Efforts to Mitigate

i. Whether reasonable efforts were made is matter of context based objectively on facts and circumstances

1. need not make risky contracts if assured of forthcoming performances, nor incur unreasonable expense/inconvenience, or disrupt his busines
2. not expected to cause humiliation, embarrassment, or loss of honor or respect
c. No Actual “Duty to Mitigate” 

i. Failure of party to mitigate doesn’t result in any liability to that party
1. Just limits damage award

d. Burden of Proof

i. Breaching party must prove failure to mitigate

e. Unsuccessful Efforts

i. If efforts are reasonable then unsuccessful attempt doesn’t limit damages

II. Effect on Damages

a. General

i. If one arty breaches, the other should stop performance. If the other keeps performing and incurring costs, he hasn’t mitigated

ii. Mitigation and causation principles are linked ( if injured party could've prevented damages by reasonable efforts but didn’t, then additional damages were in effect caused by plaintiff's failure to mitigate
1. Rockingham
b. Consequential Damages

i. If party suffered foreseeable serious injury as result of breach, they could receive consequential damages for medical costs
1. If party didn’t seek medical attention when they could have and delay meant higher medical costs, court may reduce damage award to equal what loss would've been had the party promptly got medical attention
c. Incidental Damages

i. Any reasonable costs expended by injured party to mitigate damages may be recovered as incidental damages
1. breach of sales contract by seller of goods, the buyer may incur transportation costs when returning goods to seller
2. If buyer breached, seller can recover incidental damages for any commercially reasonable charges, expenses, or commissions incurred in stopping delivery, transportation, care and custody of goods after buyer's breach in connection with return or resale
III. Lost Volume Seller

a. Lost volume seller scenario is exception where mitigation doesn’t limit damages that injured party may receive
i. Volume seller: someone with enough capacity that he would have made the subsequent sale
b. Rule: If the injured party could and would have entered into the subsequent contract, even if the contract has not been broken, and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract. The injured party’s damages are then based on the net profit that he has lost as a result of the broken contract.

i. Applies equally to sale of goods and services under UCC

c. Three-Prong Test

i. The person who bought the resold entity would have been solicited by the plaintiff had there been no breach or resale; AND

ii. The solicitation would have been successful; AND

iii. The plaintiff could have performed that additional contract

d. Determining Capacity

i. Doctor. Plastic surgeon had medical staff privileges at five hospitals, allowing him to conduct surgery at any of them. One of five breached contract by not reappointing surgeon to its medical staff. Although surgeon worked at other four hospitals after breach, surgeon was deemed to be lost volume seller since he had capacity to do surgery at fifth hospital which breached agreement.
ii. Trucking Company. A manufacturer breached contract with freight hauling company. Although freight hauling company entered into subsequent agreements to replace breached agreement, freight hauling company deemed to be lost volume seller since it had capacity to take on subsequent contract.
IV. CASES

a. Rockingham County v. Luten Bridge Co. – County contracted plaintiff to build a bridge then repudiated. Plaintiff was then discharged but continued building the bridge anyway. When a non-breaching party in a contract for services receives notice of another party’s breach, the non-breaching party must treat the contract as broken when notice is received, cease performance, and sue for any losses sustained from the breach as well as profits that would have been realized upon performance. You cant pile up the damages.
b. Lewis v. Mobil Oil Corp. – Lewis purchased a used hydraulic system which was in good working order. He consulted his Mobil rep for the right oil for the system. Rep asked his boss for the oil and sold Lewis oil. For 2 years, Lewis had problems with his equipment, changing parts to try to fix it. The Rep continued to confirm Lewis was using the right oil. Lewis then met with reps from the pump and oil companies who switched his oil and his machines worked correctly. The court said Lewis was reliant on agent who kept confirming it was right oil. Lewis did a lot of troubleshooting, so court said he was in good faith and his conduct was reasonable. The implied warranty of fitness for a particular purpose arises when the seller knows the specific use or purpose that the buyer intends for the purchased goods and knows of the buyer's reliance on the seller's recommendation of the proper product.
c. C.I.C. Corp. v. Ragtime – Plaintiff supplying vending machines to defendant, but defendant purchased its own machines, breaching contract with Plaintiff. Machines returned to warehouse but then sold to other businesses after sitting idle for a while. Since they had worked with Defendant for a while and was established business, with certainty, proved damages in lost profits. D argued lack of mitigation, but court said P was lost volume seller. Plaintiff had full warehouse and could've placed as many machines as it had customers for, would have received the benefit of two contracts had the lessee not breached. P entitled to damages totaling the net profits for the period remaining on the lease after the lessee’s breach.
XXIV. Alternatives to Expectation: Reliance and Restitution 
I. Reliance Interest 
a. Reliance Damages: As an alternative to expectation damages, a party may recover expenses that were made in reasonable reliance on the contract that was breached. Limits on Losing Contracts: If the breaching party can prove with reasonable certainty that the non-breaching party would have had a loss had the contract been fully performed, then damages will be reduced by the amount of that loss. 

b. When to Use Reliance Damages

i. Expectation Damages are too uncertain or were unforeseeable

ii. Promissory Estoppel is the basis of the cause of action

c. Essential v. Incidental Reliance

i. Essential: Essential reliance expenses are those costs incurred in preparation for or in performance of the contract that was breached (General Reliance)

1. Prep work can only occur after formation to be counted

ii. Incidental: Incidental reliance expenses are those costs incurred that are related to collateral contracts entered into in reasonable reliance on the contract that was breached. (Consequential Reliance)

1. need more proof that breaching party knew at formation that such expenses were foreseeable
d. Losing Contracts

i. Defendant has burden to prove, with same amount of certainty necessary for damages, plaintiff would have lost money if contract fully performed
ii. measure of loss taken into account for reliance damages, don’t get more than you would've gotten if contract fully performed
1. expectation damages create a ceiling 

e. Still need to prove Certainty, Foreseeability, Causation and Mitigation

i. Plaintiff just needs receipts for certainty

ii. foreseeability test is different depending on if it was essential or incidental reliance expense
II. Restitution Interest 

a. Restitution for Non-Breaching Party: For a total breach or upon repudiation, the injured party is entitled to restitution for any benefit that he has conferred by way of part performance or reliance. The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance. 

i. Partial breach doesn’t give right to rescind so restitution also not available

1. Must be total breach or repudiation

ii. Not available if non-breacher has fully performed and only money left

b. When To Use Restitution

i. Plaintiff prefers restitution over expectation measure

1. Good for losing contracts

ii. A contract was made unenforceable

1. Due to one of the defenses

iii. Breaching party conferred a benefit to non-breaching party

iv. A contract never formed but an obligation is enforced under quasi-contract

c. Types of Restitution 

i. Specific Restitution: Restoration of actual benefit that non-breaching party conferred - the thing that was transferred
1. could be real property or personal property, specific amount of money conferred on breaching party like a down payment
2. NOT AVAILABLE TO BREACHING PARTY

ii. Market Value Restitution: assess worth of benefit conferred and awards that amount of money to injured party
III. Measuring Market Value Restitution 
a. Rule: If a sum of money is awarded to protect a party’s restitution interest, it may, as justice requires, be measured by either the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or the extent to which the other party’s property has been increased in value or his other interests advanced.

i. What it will cost in market to do the service or how much in value the property increased

1. The first typically higher than the latter 

ii. Courts don’t consider unreasonable increases in value

1. Services rendered in emergency or to save a life greatly increase wealth vs expense saved and recovery will be lesser amount

b. Losing Contracts

i. The fact that the injured party may have lost money is irrelevant to the amount of restitution; not limited like reliance damages 

ii. Seeking restitution = rescinding ( contract doesn’t exist ( rules of expectation and reliance damages no longer apply, and injured party can seek market value of benefit conferred

iii. If not fully performed, restitution measured without reference to contract price

1. If performed, courts like to limit to contract price

IV. Restitution for Breaching Party 

a. Rule: The breaching party may seek restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
b. Restitution for breaching Party Limits:
i. Calculating Benefit: Lesser of Two Measures
1. court uses measure of market value restitution but the lesser amount of the two is generally awarded given that the breaching party is seeking it

ii. Recovery Reduced by Loss Caused
1. recovery is reduced by the amount of money damages sustained by the injured party. Any doubts to certainty of damages are resolved against the breaching party. If benefit conferred is valued less than damages caused, breaching party owes injured party the difference

iii. By Agreement
1. By agreement i.e. agree that contract payment is nonrefundable --> cant get restitution for it
V. Cases

a. United States v. Algernon Blair – the promisee upon breach has the option to forego any suit on the contract and claim only the reasonable value of his performance. Blair was subcontracted to work on a build but stopped work after P refused to pay for its crane rentals. Trial court said b/c it was a losing contract, it couldn’t recover anything but it sought recovery not on the contract but on the benefit conferred. A subcontractor who justifiably ceases work under a contract because of the prime contractor's breach may recover in quantum meruit the value of labor and equipment already furnished pursuant to the contract irrespective of whether he would have been entitled to recover in a suit on the contract
b. Freedman v. Rector, Wardens and Vestrymen of St. Mathias Parish – P contracted with D’s broker for two plots of land. $2k down payment and $16k into escrow within 30 days. Both sides signed the escrow instructions which stated that the property should be free of encumbrances excepts conditions like easements currently in the record. P after signing took position that he wouldn’t pay until the title had been cleared. Nov. 20 - title cleared besides an easement on record. Nov. 28: P repudiated contract. Dec. 19: P said he would take title and pay as soon as easement was cleared. Dec.27: D cancelled escrow and resold to third party for $2k more. It would be unjust to allow non-breaching party to make more money and keep the down payment from breaching party. P wants his 2k back, but D argues commission to broker and fees for escrow make its benefit less ( remanded for actual cost.
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