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I. WAS A K FORMED?

1) Governing Law

UCC Article 2 as Governing Law not Common Law 

Rule: [Article 2 “applies to the sale of goods”] Anything counts for sale – not only money
Exam tip: for governing law: if it is difficult to resolve if UCC or common law cleanly – then analysis must consider both UCC and common law Rules where they diverge) 

If UCC is not easy to resolve make sure you bring up the predominant purpose 

Sale UCC §2-106 (1): [Passing of title from seller to buyer for a price (NOT LEASING) – don’t have to pay seller directly money, can offer to pay for something else for seller]

Goods UCC §2-105(1): Goods means all things (including specially manufactured goods) which are MOVEABLE at the time of K formation (DOES NOT INCLUDE: Intangible rights, Real Estate, Money, Investment Securities, and Things in action (law suits)). Goods also includes the unborn young of animals and growing crops and other identified things attached to realty as described in §2-107]

Goods includes specially manufactured goods – meaning there was some skill / effort / individualized labor to create

§2-107 (1): [A k for the sale of minerals or the like (including oil and gas) or a structure or its materials to be removed from realty is a K for the sale of goods within this Article if they are to be severed by the seller]

MUST be severed by Seller Sale of minerals (including oil and gas) or a structure or its materials to be removed from realty

§2-107 (2): [A K for the sale apart from the land of growing crops or other things attached to realty and capable of severance without material harm thereto but not described in subsection (1) or of timber to be cut is a K for the sale of goods whether the subject matter is to be severed by the buyer or by the seller.]  

Can be severed by Buyer OR Seller to be K under Article 2: growing crops, other things attached to realty and capable of severance without material harm and not specified in subsection (1), or timber to be cut

Rule for Mixed Goods and Services: [To determine if the UCC Article 2 applies to a mixed services and sale of goods K, courts should determine whether the predominant purpose of the transaction is, reasonably stated, either the rendition of service, with goods incidentally involved, or a sale of goods, with labor incidentally involved.] 

Factors to discern predominant purpose (or if predominant purpose is to lease or predominant purpose is to sell counts in 2013 midterm)

Language of the K – what is the underlying purpose of K

Nature of the business of the supplier of goods and services – what do they predominantly sell? 
MT: Delivery is incidental to the sale, so assuming there is a sale of goods component, under the predominant purpose test, the delivery/service aspect would not be predominate.
Intrinsic value of goods vs. cost of the service – under K terms, which is more expensive – goods or the service? ($ amount for sale v. $ amount for lease)
Ex: installation of water filtration system or even installation of carpet. Predominant purpose is the sale of good (the water filtration system / carpet) and installation / the labor is either free or a low part of the overall cost (aka incidental)

Ex: Portrait is an example of a manufactured good – NOT a service

If you only want the experience of posing for a famous artist, then the predominant purpose is more of a service because of the unique service. However, most people would be interested in the final product. 

Ex: Mural is not a good b/c not moveable, but a canvas painting is moveable so = good 

Exception to Predominant Purpose Test: Minority Jurisdiction: Gravamen Test

Focuses on the nature of the complaint rather than the character of the transaction

Did the essence of the complaint arise from the performance of services or from the goods sold? 
Case by case basis based on issue being raised by Plaintiff

2) Consideration
Consideration Rule Restatement §71

Rule: Every K requires Consideration. Consideration consists of: [1] Bargained for exchange b/w the parties (What is being exchanged for the promise) AND [2] That which is bargained for must be of legal value. 

Bargained for Exchange: the promise must induce the detriment AND the detriment must induce the promise. QUID PRO QUO
Test to see if the motives of the 2 parties were to make reciprocal promises.

Promisor’s promise is the reason that the promisee made a return promise to suffer a detriment. 

The detriment that promisee agreed to suffer is what motivated the promisor to make the promise.

At least part of the reason for making the promise must be to receive the consideration

If just a pretense for the promise + both parties know that, then there is no bargain

Dougherty v. Salt: Value received is not consideration when 1 party doesn’t see it as consideration – she intended money to be a gift  

Holding: no consideration b/c the note was an executory gift so not enforceable. Court will look beyond the mere technicality of writing “for value received” on a form to the substance of the transaction. Also, the promise was neither offered nor accepted with any other purpose. Nothing is consideration that is not regarded as such by both parties
EE: Just saying in consideration for value received as a formality is not enough
Legal Value Rule: A detriment to the promisee (something he isn’t obligated to do or waiver of legal right at the request of another) OR benefit to the promisor (gaining something not legally entitled to have 

Hamer v. Sidway: uncle promises nephew reward for specified behavior (waiving legal right)

Holding: yes consideration b/c the nephew waived a legal right to smoke b/c of his uncle’s promise. legal benefit to the uncle did not need to be economic or even tangible. His benefit lay in having his expressed desire fulfilled. 

Ex: An agreement to settle a disputed claim is supported by consideration b/c each party forbears from persisting in the full claim and defense
EE: However, there is no legal right to assert a bogus claim/defense, so there is no legal detriment in forbearing from a false claim
HYPO: If uncle said – “since you stopped drinking, I’ll give you the money”

Now uncle is not asking nephew to do anything – there is no consideration b/c there is no bargained for exchange and considered past consideration

HYPO: If uncle said –  “If you stop using cocaine, I’ll give you money”

No waiver of legal right b/c there is no legal right to use cocaine.

Consideration and Gratuitous Promise

Gratuitous Promise: promise not in exchange for anything – a gift – no consideration

Executory promise: promise that has not yet been fulfilled

Executed promise – a promise you have actually performed 

Once you give a gift you can no longer complain there was no consideration supporting it and take your gift back.
MT: Not gratuitous promise when it says "as long as you also agree." This statement shows that Ian was not intending to give anyone a gift of free service, but did expect something in return because otherwise Ian would not have painted the mobile home.

MT: Gratuitous promise – promise not in exchange for anything – a gift – this is similar to Pennsy Supply b/c it’s not that Ian was doing this out of the goodness of his heart where he was doing it for free – he was still getting something in return – 
Consideration and 3rd parties: Something can be consideration even though it is done by (or for) a third person, one who is not a party to the K.

EX: A father could pay a car dealership specifically to have the dealership gift the car to his daughter. The fact that the father is giving a gift to his daughter does not make the father’s promise to pay the car dealership gratuitous

Family Member Presumption: Promises among family members are gratuitous UNLESS there is clear + convincing evidence the parties intended for a K

Conditional Gift

Rule: A promisor intends to give a gift; however, the promisee must perform an action (or forbearance) in order to receive the gift. Conditional gift is not a consideration b/c there is no reciprocal inducement for the promisor

Review promisor’s motive. Was the motive of the promisor to induce the promisee’s detriment (for consideration), then the promise is legally enforceable as a K. Or was the motive to give the promisee a gift (conditional gift)?
Was the promisee’s promise related to the manner in which the gift is to be used / is their promise regarding a means of taking delivery of the gift
Light switch - if the switch is on then promise if not no promise
Ex: Gratuitous promise is just a gift

Exceptions: Executed Gifts

Conditional Gift is executory if gift not given / condition has not occurred

Once the condition has occurred + the gift given, the promisor may not take it back

What is a condition?

The uncertain occurrence of something that is not within the control of the promisor 

Could be within control of the promisee or outside control of both parties

Could be within control of promisor, but must take certain steps / uncertain to occur

HYPO: if can come pick up my sofa, you can have it. Promisee coming to pick up the sofa is not inducing the promisor to give the sofa (that wasn’t the motivating factor) – Promisor was thinking about it more as a gift

Detriment did not reciprocally induce the promise – no bargained for exchange 

HYPO: "my new sofa is coming today and I have no room for my old sofa. If you come pick it up today – I’ll give it to you today." Motive - promisor wants to get rid of old sofa

Pennsy Supply v. American Ash
Holding: AA wasn't saying we will give this away out of goodness of our heart. Instead they said - we have extra Aggrite and we want to get rid of it b/c it'll be expensive for us. AA gave it away for free, BUT they had a motive (didn’t want to incur expensive cost or getting rid of it themselves – so not a gift and was an enforceable K.

Was consideration if D offered the product for “free” because it wanted someone else to come remove it, and thus save D the cost of disposing the Aggrite itself

If the occurrence of the condition would benefit the promisor, “it is a fair inference that the occurrence was requested as consideration.”

Adequacy of Consideration

Rule: Courts will not inquire into the adequacy of the consideration (Batsakis)
A K will not be rescinded b/c there is an imbalance in the value of the things exchanged

To determine if a thing has any value – courts tend to use consideration Rule about promisee waiving a legal right

Batsakis v. Demotsis: Rule: mere inadequacy of consideration will not void a contract.

Holding: valid consideration doesn’t have to be equal in monetary value. Courts will not judge adequacy of consideration. Court says it was consideration b/c there was a bargained for exchange. 

Gross inadequacy 

Rule: If inequality is shocking, check if K formation defense (e.g., fraud, mistake, etc) applies 

Nominal consideration 

Rule: mere formality or pretense of a bargain will not serve as consideration for a promise 

Exam Tip: Was there a pretense of a bargain / fig leaf to cover up the fact that it’s really just a gratuitous promise?

If intent / motive is not clear, then ask whether there was a benefit to the promisor in receiving the consideration / if the promise induced the detriment and the detriment induced the promise

Exception to Nominal Consideration: Option Ks
Mutuality of Obligation

The principle that either both parties must be bound or neither is bound. 

True for bilateral K – K forms when the promises are exchanged

Neither party has performed at K formation yet each has a duty

Not true for unilateral Ks

Promisor bound only upon completion of the performance of the promisee

Promisee may begin performance and then decide to walk away without any obligation to complete the performance

Illusory promise Restatement (Second) of Contracts §77

Rule: A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless each of the alternative performances would have been consideration if it alone had been bargained for. 

A promise/apparent promise is not consideration b/c the promisor is reserving the right to change their minds.  If they have total discretion on whether to perform

Consideration is illusory if it makes the performance of a party optional

AKA neither side promises 100% to do something

If the promisor’s alternative performance would be consideration

Example: Can buy up to 1000 apples at $2 an apple within next ten days, provided that you agree to purchase a minimum of $100 apples

Yes consideration. Buyer has an obligation to purchase a minimum of 100 apples. 

Option to purchase 100 apples or an additional 900 

Exceptions: Exclusive Requirement K and Output K

Requirement K: Buyer must buy from seller all that buyer requires of a particular good.

Output K: Buyer promises to buy all of the product seller produces of a good

Not illusory promise: if there is exclusivity – if a deal says must exclusively only buy from A if you decide to buy- then there is consideration and not illusory promise

Good faith test UCC 2-306(1): Can’t request a new quantity that is “unreasonably disproportionate” from estimate / past orders – Can’t randomly demand 100X more 

Option Ks vs. Illusory Promise

Where there is an exchange of promises that both parties are bound by their promises. Seller promises not to revoke offer by certain day and buyer promises to pay $1. This doesn’t mean Buyer will end up taking seller’s offer, but Seller cannot revoke the special discount to Buyer until a certain day. This gives buyer more time to think 

The promise by seller not to revoke his offer and the promise by buyer to pay $1 is a valid consideration – therefore not illusory promise

Past consideration

Rule: A promise made on consideration received in the past is generally unenforceable since it was not bargained for. (Plowman)
The motive of the Promisee – Did the promise induce the detriment of something done in the past – no – the present promise didn’t induce the past action

Even though the detriment of the action done in the past induced the current promise –no bargained for exchange b/c promise didn’t induce the detriment

Plowman v. Indian Refining Co 

Holding: HOWEVER, their past service of working at the company was not induced by the current promise of a pension b/c the past service already occurred. Traveling to the office is not consideration – it was a conditional gift. In order to receive the pension check, they had to go to the office. It benefitted them and was not a detriment.
HYPO: if the original employment agreement years ago included a pension – then you have an enforceable K with consideration. You worked at the company in exchange to get a salary and a pension when you retire.

Moral Obligation (AKA moral consideration)

Rule: Moral obligation (a promise made out of love, respect, or desire to do justice) will not serve as consideration for the enforcement of a promise; however, it may be relevant for restitution and unjust enrichment
Exceptions besides restitution: [1] Promises to pay debts barred by statute of limitations, [2] A debt discharged by bankruptcy, [3] Debts of a minor reaffirmed upon age of majority 

3) Mutual Assent

Mutual Assent: Restatement (Second) of Contracts §17(1)

Rule: [the formation of a K requires a bargain in which there is a manifestation of mutual assent (offer + acceptance) to the exchange and consideration.] 

Parties must intend to enter a K and the parties must mutually agree on the terms

Objective Theory of Mutual Assent

Rule: [A party’s manifestation of assent is judged by the objective reasonable interpretation of his outward expression of consent and not by his subjective intent.] 

[Words and conduct of the parties will normally be given the same meaning that would be given by a reasonable person in the same circumstances.]

Ordinary Meaning, technical meaning, surrounding circumstances

Lucy v. Zehmer outward expression rather than Zehmer’s  secret intention he was joking.

Rule: Court upheld to uphold Zehmer’s outward expression rather than Zehmer’s secret intention that he was joking. The objective, outward expression of a party’s intent to be bound in an agreement, as opposed to that party’s subjective mental assent to the agreement, is all that matters when determining the existence of a valid and enforceable contract.

Failure to read Rule: [rebuttable presumption that a party who signs a K has read it] 

Can’t claim never manifested intent to agree to K b/c you didn’t read absent defenses. If you sign – then you are bound

Exceptions: Use Subjective meaning instead Restatement (Second) of Contracts §201

[When both parties have the same subjective meaning of the promise terms, but an objective observer would typically have a different meaning]

Both parties have subjectively different meanings of the promised terms – interpret the meaning based on the more innocent party’s understanding

	
	B knows of A’s meaning
	B does not know but 
has reason to know of A’s meaning
	B neither knows nor has reason to know of A’s meaning

	A knows of B’s meaning
	No Contract – when parties are equally guilty in realizing but say nothing
	Contract – B’s meaning 

B = more innocent
	Contract – B’s meaning

B = more innocent

Bull Motor Co v. Murphy

	A does not know but 
has reason to know of B’s meaning
	Contract – A’s meaning

A = more innocent
	No contract
	Contract – B’s meaning

B = more innocent

	A neither knows nor has reason to know of B’s meaning
	Contract – A’s meaning

A = more innocent
	Contract – A’s meaning

A = more innocent
	No meeting of the minds. No contract

Raffles v. Wichelhaus (Peerless ship)


Meeting of the minds

If there is a misunderstanding that significantly affects the burdens and benefits that the K imposes on one of both of its parties then the parties do not form a K

Meeting of the minds means the 2 parties gave materially different meanings (different meanings that matter significantly) to the same word or phrase and that both interpretations were reasonable (or if both unreasonable - no meeting of minds)

If never an agreement on a term and there is a material effect on the performance of one party, then the court will not enforce the agreement.

Raffles v. Wichelhaus Rule: There is no contract if there is a mutual misunderstanding by both parties as to the meaning of a term of an agreement.

Bull Motor Co v. Murphy: Here buyer is the more innocent party and had no reason to know word new means a car that could be stolen but not sold.

4) Offer
When to focus on offer

It’s only when O/A is called into serious question (e.g., purported revocation was ineffective, purported acceptance was actually a counteroffer, etc.) that getting into this level of detail with the back and forth communications is necessary. If O/A is not an “issue,” then it’s sufficient to just focus on the last offer that is accepted. 
MT: Instead, we are told that “after three hours of negotiation, they agreed on a price of $150,000,” which was “for the sale of Pete’s mobile home.”  In other words, the facts are telling you that there was mutual assent at the café on April 26
UCC Approach to Offer

Rule: UCC §1-103: [Unless displaced by the particular provisions of the UCC, the principles of law and equity supplement its provision. ]

 Apply common law offer elements even if UCC governs

Elements of an Offer Restatement 

Rule: [ (1) a manifestation of present intent to enter a bargain; (2) that it be stated in certain and definite terms; (3) that it be communicated to an identified person or persons; (4) an offeree can reasonably understand that a contract would result if accepted.]

To determine if a given communication is an offer:

Step 1: Examine the communications itself

Step 2: examine the circumstances under which the communication is made

Step 3: Ask yourself, “In my opinion, would a reasonable person receiving this communication in this situation understand that if offeree says yes we are both 100% bound and offeror has no more power. 

Does a speaker retain rights to give the final approval to the deal /reserving their right for a future manifestation of assent then not an offer. 

Offer Defines the Terms: Offer contains terms of K – the duties and rights of the parties

Offeror has control over the proposed terms – i.e., the consideration to be exchanged

Element 1: Offeror Must Manifest Intent to Enter into a Bargain

Rule: Manifestation = the outward expression (words + actions) of party – not secret intent
EE: Objective intent, focusing on what the offeror intended as perceived by a reasonable person in the offeree’s shoes
Unequivocally express intent to enter bargain: “I will offer to sell”. “I can’t sell this unless I was to receive $X” is ambiguous language 

“I would be willing to sell for X also ambiguous language”
EE: Language of the offer is most important indication of apparent intent, but the context of the transaction-including any prior dealings b/w the parties, usages that are or should be familiar to them, or other circumstances relevant to the transaction- can cast light on what must reasonably have been intended
Exam Tip: if intent of offeror is unclear, and fact pattern has 2 people claiming to have accepted – then have to look at mailbox Rule for timing and revocation 

Is missing a signature ok? 2013 Midterm: A signature is not a requirement of an offer, But signatures are not an element of an offer and if are enough indications (like certainty element is so clearly met) and it suggests that both parties understood that a contract would form if the flyer were accepted – then ok that no signature (non-issue)

Element 2: Stated in Certain and Definite Terms Rule: Restatement (Second) of K §33

Rule: [ (1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms of the K are reasonably certain (2) the terms of a K are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy (3) the fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.]

Essential term test: If too many holes/uncertainties where the court doesn’t even know how to enforce the K for a breach / the appropriate remedy– then it’s not an offer

Courts are reluctant to find an agreement unenforceable for lack of certainty, especially if a party has performed under the assumption that K was in place

Essential Terms and Implied Terms

Typically: parties, subject matter, price, payment terms and duration, scope of work

Price: is essential term for determining a breach and a remedy. Actual $ amount is not necessary so long as there is some objective way to determine the price. 

Scope of Work/Property Transferred: Too much uncertainty about the work being done or the thing being bought can make an agreement unenforceable.

1. Car brand is specific enough. Court held that car brand name was enough certainty in terms and did not need to be a specific car model
2. PAINT COLOR IS IMPORTANT WHEN OFFERING TO PAINT A HOME
UCC Essential Term Test: Although we follow UCC 1-103: Even though you are using a common law offer test, you slightly tweak it to make it clear that price is NOT an essential term under the UCC - only quantity is considered an essential term under the UCC.
HYPO: “I offer to do some physical labor for you sometime this year for some price we can determine later”

Question: What type of physical labor? What price, and when?

If all of these things were not stipulated in offer - then how could court even determine how to enforce / what damages to award to offeree? If court wouldn't reasonably even know what to do in this situation - then it's not certain enough

HYPO: "I’ll mow your lawn for you next week for a price that we can agree on later"

Price is typically an essential term - so court wouldn't know how to enforce this promise if someone breached b/c we don't know what price would have been

If court doesn't know what to do in terms of remedy - then good sign the terms are not certain enough and this is not an offer

Is there any commitment by offeree /what is that exact commitment? So the more terms left open - the less we even have confidence a K was made when accepted

Exception to Definite Terms: Agreement to Agree– Agreement to Agree in the Future

Rule: [An offer that has been accepted but that leaves out essential terms, with the idea that the parties will have to agree on those terms later.] (Traditionally not enforceable)

Modern Rule: if agreed on basic terms - those basic terms are cemented and enforceable. As to the other open terms, there is an implied duty to continue negotiations in good faith to reach agreement, but if you don't reach agreement then can call things off (if tried to work it out in good faith)

“If the terms are not essential, a court can usually imply those terms and there is no agreement to agree problem”

Element 3: Communicated to an Identified Person or Persons

Rule: The offer need only specify a method for identifying a person or a group of people. Not something directed to the public at large

Under the circumstances around the offer, is a person reasonable to believe the offeror’s proposal is made to him and that his assent is invited

Individual need not be named – just that the offer specify a method for identifying a person or group of people

Ex: “entering 1L students” – counts b/c the group is narrowed and defined as “each entering 1L student.” Limiting the class of people who can actually accept the offer

Element 4: Reasonable Understanding of Offeree that a K Will Result if Accepted

Rule: Is it reasonable to conclude that an acceptance forms the contract. 

MT: An offer should be acceptable by a simple “yes,” since the acceptance must be the mirror image of the offer.  If Pete had simply replied, “Yes,” would a court know what the parties intended to be painted and how?  Would Ian?  Probably not.
The offer has to be definite enough meaning so it's understand so that no further assent is required by the offeror and that once offeree accepts – a K is officially formed

Would a reasonable person say the offer is definite enough because the offeror is exhibited a willingness to be bound without further action on the her own part so she could form a K

Lonergan: “If from a promise, or manifestation of intention, or from the circumstances existing at the time, the person to whom the promise or manifestation is addressed knows or has reason to know that the person making it does not intend it as an expression of his fixed purpose until he has given a further expression of assent, he has not made an offer.”

Preliminary Negotiation: 

Rule: [A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.] 

Would a reasonable 3rd party say the offeror is still reserving their rights

Ex: Soliciting Bids “I would like to sell my house if I can get at least $100k for it
Ex: A indicates to B t that further details must be worked out  b/w A and B before a deal is completed – detail that A must approve – then A’s statement is not an offer – but an invitation to deal

“Let’s discuss” If A says that it probably puts B on notice that A has not just made an offer, but merely invited continuing negotiations 

HYPO: If offeror says "I'm thinking of selling my book" + listener says I accept. Is the offeror intending to be bound by a contractual obligation when the listener said yes? Probably not - they were reserving their right for a future manifestation of assent

Longergan v. Scolnik
Rule: A property owner who asks another person if he is interested in purchasing the property has not, merely by asking, made an offer to the other person.
Holding: D was merely gauging P’s interest in buying the land and was thus a preliminary offer that without further expression of assent, wasn’t an actual offer that could be accepted. The statement that D expected to have a buyer in the next week or so indicated that D intended to sell to the first-comer and was reserving the right to do so. D reserving right to sell to other buyer- doesn’t manifest intent to enter a bargain with Lonergan. More of an invitation to negotiate
Special Issues in Offer: Advertisements and Price Quotes: Restatement (Second) of K §26

Rule: [Advertisements, catalogs, flyers, and price quotations are usually not offers but are merely invitations to bargain.] 

Exam Tip: Form letter is usually not an offer – treat like price quote (inherently lacks present intent to enter a bargain)

If ad says “while they last” – not specific enough -not an offer

Exceptions to Price Quotes usually not being an offer / solicitation:
A price quote can be an offer if it’s specific enough (satisfies the certainty term requirement) that the offeree is reasonable in perceiving it as an offer. 

The objective meaning of the quote shows intent to enter into a bargain - 2013 Midterm

EE: Language saying the estimate is good for ten days – serves no point if just a solicitation b/c offeror would not have to protect itself from being bound to the price if it was just a solicitation. Language adds force to the argument that this is an offer, open for acceptance within 10 days

If a solicitation includes words of commitment like “sell to the highest bidder by a certain date.” Then solicitation is an offer and the solicitor is bound to the person fulfilling the stated condition

Exceptions to Ads usually not being an offer:

Offer when language of the ad satisfies first two elements of offer and is directed to a person/group of people and not general public. “First-come first-serve” Lefkowitz 

When it is clear, definite, and explicit; leaves nothing open for negotiation; makes it apparent to a reasonable person that a commitment is intended without further action by the advertiser

Leonard v. Pepsico 
Rule: An advertisement does not constitute an offer unless its terms are sufficiently clear and leaves nothing open for negotiation and an advertisement intended to be a joke cannot be sufficiently clear.

Holding: This ad was not a real offer. It lacked the specificity and details necessary to be considered a valid offer for an enforceable K. It’s humorous tone and unlikely depiction of a high schooler flying a military jet to school, made clear to reasonable people that is wasn’t a serious offer. And the offer of a $23 million aircraft for $700,000, 30% of the planes value was too good to be true.

Important part of this case is that the joke that Pepsi would sell a jet is glaringly obvious 

EE: if the prize offerings in the catalog were specific, and nothing is left for negotiation, a catalog like this could be interpreted as an offer unless the catalog includes specific language stating that it is not an offer

Misleading Advertising: courts sometimes enforce deliberately misleading advertising that do a bait and switch to deter the practice. 

By Statute: Some states require sellers to honor prices in ads

Rewards: Ad for reward (unilateral K)

Family Contracts and Social Engagements

Rule:[Rebuttable presumption exists that family members do not intend to hold each other legally accountable for promises unless there is clear and convincing evidence that they intended to do so. Similarly, an agreement for a social engagement is also normally thought not to result in a legal obligation.]

If guest invited to a social engagement was to receive compensation to attend the function and provide a service (such as entertainment), then yes K

5) Acceptance + Other Responses to an Offer

Acceptance Elements  Restatement (Second) of K §50(1)

Rule:[ Acceptance of an offer is a [1] manifestation of assent [2] to the terms thereof made by the offeree [3] in a manner invited or required by the offer]

Exam Tip: But under the objective theory of contracts, the question is not what the offeree or offeror subjectively thinks but rather what a third party (objective) observer does. 

Element 1 Manifestation of Assent (intent): 

Rule: Must be unequivocal and unqualified. Use objective analysis of words + conduct 

Must give acceptance directly to offeror or someone acting on behalf of offeror

Use context and facts to interpret slang words like “awesome” – can be K under objective and reasonable interpretation of intent. Nodding Head can also apply

Element 2 Terms of the Offer: 

Rule: Mirror image Rule – acceptance must mirror every term in the offer exactly. Any proposed changes / addition to any terms is NOT acceptance – it’s a counteroffer
Ex: offer: I will sell you 100 blue shirts – if you say make it 100 red shirts – counteroffer and not acceptance, even 99 blue shirts is also a counteroffer
EE: If an offer formulates terms in accordance with custom, the offeror implies into his offer an intent to contract on terms that are standard and usual in the trade. So long as the offeree responds with terms that are standard customary terms for that trade, it would not conflict with the mirror image rule 
Benya v. Stevens Rule: For an acceptance of an offer to be valid, it must substantially comply with the terms of the offer. An acceptance that modifies or includes new terms is not an acceptance of the original offer; it is a counteroffer by the offeree that must be accepted or rejected by the original offeror. The offeror's acceptance of the offeree's counteroffer may be accomplished either expressly or by conduct.

Element 3 Manner Invited or Required: 

Rule: If offeror specified acceptance can only be made in a certain manner, must accept in that method. 
Exam tip: Make sure to state when an offeror did not proscribe an exclusive medium of acceptance (AKA a specific way to respond to the offer), and say that thus the acceptance can be by any reasonable means. 
Even if had intent to enter K, if accept in wrong manner specified by offeror then no K

Ex: offeror says reply by email and offeree replies by text, then no acceptance

Ex: If offer silent on how to accept, can accept in any medium reasonable in the circumstance
Acceptance by Promise or Performance (see chart below) §32 and 62

Bilateral K Rule: Acceptance in the form of a return promise

Saying: Agreed or I promise to pay

Unilateral K Rule: Acceptance in form of actual completed performance of offeree

Actually paying money is a unilateral performance act

Offeree does NOT have to notify the offeror of acceptance by performance unless: (1) Offer requires it, or (2) The offeree has reason to know that the offeror has no adequate means of learning the performance in a reasonably prompt time
MT: Aragaki makes it sound like this also applies if you choose performance in a vague offer
Exception: Preparation of Performance does not count as the beginning of a performance to form a K. Ex: buying Supplies

Acceptance for reward Rule:
An offer can generally be accepted only by a person who knows of the offer and intends to accept. This Rule applies to rewards. 
Exam tip: If the person did not know about the reward money when he return the item, it is not a valid acceptance to collect the money
Offer doesn’t specify Rule: [In case of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses. If the offeree chooses performance, then the beginning of performance is deemed the acceptance and the offeree is contractually bound to complete performance.]
If offeror doesn’t expressly state can only accept by performance or circumstances are such where the only way to accept is performance (i.e., reward) – offeree has a choice.

Exam Tip: saying “if you want to accept, just come to my house” is NOT the same as saying the ONLY way to accept is the performance to go to my house. Thus, can accept instead by making a promise
However, a coupon is a true unilateral K b/c you can’t call to accept a coupon
B/c never specifically restricted acceptance to performance, offer should be construed liberally to permit either kind of acceptance 
	
	Bilateral K
	Unilateral K
	Offer Doesn’t Specify/Vague

	What constitutes acceptance
	Acceptance if the form of a return promise
	Acceptance in form of actual completed performance of offeree
	If it is doubtful, offeree may choose to accept either by promise or performance

	Rule: When does K form
	K forms at the exchange of promises.
	K forms only when offeree completes full performance

*Offeree could start and stop without being bound to complete performance*
	If offeree chooses performance, then the K forms when performance begins (starting=  acceptance and offeree is bound to complete performance) – different from true unilateral where can start then stop without being bound to complete

If chooses promise – K formed when promises exchanged

	At k formation, who has executory duties
	Offeror: Executory

Offeree: Executory
	Offeror: Executory 

Offeree: Executed
	Offeror: Executory 

Offeree: Has begun performance


Silence as Acceptance Restatement (Second) of K §69

Rule: [Silence is normally not acceptance]

Would the offeror naturally expect the offeree to speak up if she didn’t accept the offer

Exceptions: [1] Offeree indicates, by words or conduct that silence is acceptance. [2] In past business dealings, the parties operated so that silence was acceptance. [3] The offeree has exercised dominion over the consideration that was offered.

Offeree indicates, by words or conduct, that silence is acceptance. Called Negative Option Billing plan. Offeree agrees to be sent product and must proactively reject the offer. If the offeree doesn’t reject, then they accepted by silence

In past business dealings, the parties operated so that silence was acceptance

Ex: Previous business dealing where rancher kept horse for 3 months to see if potential to be a racehorse. If rancher didn’t want pony, seller expected notice before 3 months passed. Reasonable silence as acceptance b/c of custom

Exercise Dominion: if offeree could have rejected but silently took advantage of some benefit (by offeror) knowing the offeror expects some compensation for that benefit 

Mailbox Rule
	Communications by Offeror
	When is it Effective? 
	Effect – K or Termination

	Offer
	Received by Offeree
	Give K power of acceptance

	Revocation
	Received by Offeree
	Terminates power to form K

	Communication by Offeree
	When is it Effective
	Effect – K or Termination

	Acceptance
	Effective on dispatch
	K formed

	Rejection
	Received by Offeror
	Terminates Offer

	Counteroffer
	Received by Offeror
	Terminates Offer

	Acceptance, then rejection
	Sent by offeree

A) Acceptance received first

B) Rejection received first and offeror relies to detriment and makes K to Offeree #2
	A) K formed and rejection is ineffective 

B) No K b/c det. Reliance by offeror b/c of rejection letter 1st

	Rejection, then acceptance
	Whichever offeror receives first
	If acceptance received before rejection – K formed. If rejection received 1st – power of acceptance terminated


Exceptions to the Mailbox Rule: [1]Offeror stipulates acceptance not effective until receipt. [2] Option K – acceptance effective when received. [3] Federal Gov K – acceptances effective on receipt.
Always state that if the offeree never specified that acceptance would be effective only on receipt – then the mailbox rule still applies.
Mailbox Rule and email: phone/technology of instantaneous two-way communication is governed by principles for acceptances where parties are in the presence of each other
Responses that terminate the Power of Acceptance

Rule: Rejection by the offeree: §38 [when offeree communicates to the offeror that he does not intend to accept the offer. A rejection terminates the offeree’s power of acceptance.]

Communication can be in words or by actions – judged by objective standard

Rule: Revocation by the offeror: §42 and §43 [An offer is generally freely revocable at any time before it has been accepted if the offeree receives notice of the revocation. 
Notice of the revocation may be received directly from the offeror or indirectly from another party or by other means. The revocation may be communicated by words or by actions of the offeror]

If offeror’s words or actions demonstrate he no longer unequivocally intends to enter into a bargain, then key element of offer is no longer met and offer is revoked

Example: “I revoke my offer.” However, even expressing second thoughts also revoke an offer b/c no element of manifesting intent to enter into a bargain 

Offeror’s hesitation is enough to terminate offeree’s power of acceptance

sometimes an offeree will find the offeror already sold the house to someone else – if offeree already learned seller sold to someone else he know the offer is no longer outstanding

Rule: Counteroffer by offeree §39: [a counteroffer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer. An offeree’s power of acceptance is terminated by his making of a counteroffer, unless the offeror has manifested a contrary intention or unless the counteroffer manifests a contrary intention of the offeree.]

Counteroffer = rejection + new offer

A clarification question can keep the offer open + is NOT always a counteroffer. 

Conditional Acceptance – another term for counteroffer. Saying: “I’ll only enter into bargain if offeror agrees to other terms.” If acceptance is not 100% and unequivocal assent to every term of the offer – then it’s a counteroffer

Exception to Counteroffer: A mere inquiry regarding the possibility of different terms is not a counteroffer if there is still intent to keep alive the buyer’s opportunity to accept the original offer if the offeror sticks to the asking price

Exam tip: For counteroffers, ask “are they making it clear they still wish to preserve the original offer” or “does the original offeror manifests his intention not to treat the counter off as a rejection” – then no rejection+ still power of acceptance 

Let me know how you feel about this – mere inquiry 

Ex: I would like to have you work for me, but I usually pay $2. Tell me as soon as possible how you feel about this. = EE says this is negotiating an alternative while holding open the possibility of acceptance if offeror refuses to budge on her initial demands

Rule: Lapse of Time:§42(1)-(2) [ An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time. What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made.]
Rule of thumb: if offer during conversation (in person/by phone) + at start of meeting – reasonable time frame is to expect answer before end of meeting. Unless other facts indicate offeror intended offer to stay open for longer

Rule: Death or Incapacity / Destruction §48: [If EITHER the offeror or the offeree dies / becomes legally incapacitated, then the offer terminates and the offeree no longer has power of acceptance. Same is true if subject matter of K is destroyed. The termination occurs regardless of whether the offeree knows about offeror’s condition.] 

Exception to Death Rule: If K already formed, death does not terminate the obligations – now deceased estate is liable to pay for the performance. HOWEVER, if k was formed for personal services – then death terminate obligations regardless of whether deceased was performing or receiving personal services.

Auctions
Rule: Bidder = offeror and auctioneer = offeree. Acceptance is when hammer falls. If before the hammer hits the platform someone else makes a higher bid, then the auctioneer has the discretion to either reopen the bidding to declare the goods sold under the bid on which the hammer was falling

6) Irrevocable Offers

Revocation of an offer

Rule: [An offer is generally freely revocable at any time before it has been accepted if the offeree receives notice of the revocation. ]

Option Contract Restatement (Second) of K §25

Rule: [An option is a K that holds an offer open (aka underlying K offer is irrevocable) for a specified period of time. An option must be supported by consideration; otherwise, the offeror may revoke the offer (for underlying K). Offer does NOT  terminate due to rejection, counteroffer, rejection & stays open for option period. Acceptance effective when received.]

Nominal Consideration allowed for Option K (not the actual underlying K)– but consideration must actually be paid – otherwise option is ineffective + can be revoked

Consideration can be non-monetary! Example: I promise to keep the offer open to sell you the property for $100k for at least three weeks, as long as you drive the three hours to visit the property this week.

Exception: If consideration for option K is not paid but the offeree accepts the offer within the stated time frame  / before revocation – then the underlying K is formed

If offeree / optionee chooses to accept the offer within the state time period, then the offeree exercised the option ultimately forms the binding K. 

Exception 2: Don’t need separate consideration when an option is built into the underlying K – example = Lease to buy option. Example: Lease for $1,000 a month and at the end of the year can purchase the property for $500,000. This is lease to buy and built within the underlying K so don’t need a separate consideration

If you have an option K that is built into the underlying contract (an example is a lease to own for cars), THEN ONCE YOU ACCEPT the offer for the lease, you don’t need to pay separate consideration to keep the offer open to purchase the car at the end of 12 months b/c at that point that is basically an agreed upon term of a formed contract.

Lease to buy is not the same as Option K for sale of land – need consideration for an option K for the sale of land

Under Option K: Offeree can make multiple counteroffers or reject during option period without losing power of acceptance for the original offer

Be wary if the offeror relies to his detriment b/c of a rejection even during option K time period.

If there is no consideration, then the promise by the offeror to hold the offer open is gratuitous and the offeror may revoke at any time period prior to acceptance

Promissory Estoppel (AKA Pre-acceptance reliance)

Rule: Element 1: An implied promise to keep the offer open (AKA not a clear promise to keep offer open) is sufficient if Elements 2, 3, and 4 are satisfied : 

Note: Here PE is NOT being used to enforce a promise; it is being used to make an offer irrevocable (b/c was no consideration) because the offeree relied to its detriment believing that the offer would remain open for acceptance for a period of time. 

Example: General Contractor-Subcontractor Cases – Drennan v. Star Paving 

Rule: An offer which the offeror should reasonably expect to induce definite and substantial reliance by the offeree, and which does induce such reliance is binding on the offeror and enforceable even without consideration if enforcement is necessary to prevent injustice to the offeree.

Rule: When one party detrimentally relies on an offer, the offer becomes irrevocable

The court saw the creation of an option in this situation as analogous to the legal recognition of an option to protect an offeree who begins to accept a unilateral offer by commencing a non-instantaneous performance 
This should be applied selectively in precontractual context b/c promises are not normally made during negotiations prior to making a K and a party is not normally justified in acting in reliance until the K is concluded. Also, the prime contractor must attempt to accept the bid within a reasonable amount of time of being awarded the prime K 

Part Performance of Unilateral Contract Restatement §45

Rule: [ [1] Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created by the offeree tenders or begins the invited performance or tenders a beginning of it. [2] The offeror’s duty of performance under any option K so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.]

ONLY APPLIES TO TRUE UNILATERAL K – no ability to accept through promise

In true unilateral k: offeree can start the performance, which binds the offeror not to revoke the option, but the offeree has the ability to decided not to complete the performance and therefore not form a K.

Example: Job reward incentives: b/c not reasonable anyone would bound themselves by promising to hit a performance benchmark at work, but will instead do actual performance to accept a bonus. Normally acceptance isn’t instantaneous – i.e, if sales are up 5% at end of year, you get a bonus – so it takes a year to complete. 

Here: employees are not bound to complete, but employer is bound to not revoke the offer. Policy reason: Once an employer creates an incentive program to encourage its workers to make efforts beyond those called for in their employment contract, the employer should not be able to yank those benefits away after the employees have worked in reliance on the program 

Exception: Vague Acceptance: If the offeror lets the offeree choose b/w bilateral and unilateral acceptance, then if choose bilateral: no option K b/c K formed when promises are made. If offeree chooses performance: no option K b/c K formed when performance starts it = acceptance and now offeree is contractually bound to complete the performance b/c it is interpreted as a return promise through action rather than words; essentially forming a bilateral K.  

Ex: EE A week into House Sitting Job: If can confirm was true unilateral K: then Doug not bound and the offer is irrevocable, if offer was vague and Doug chose to accept through performance, then Doug is now bound to complete the month long job. Kay cannot revoke b/c an offer was formed when Doug started the performance of house sitting.

Exam Tip: Vague acceptance means that starting the performance forms the contract (so can’t revoke offer if K is formed), but if specifically only unilateral acceptance is allowed then then started the performance only makes the offer irrevocable. 

Exception 2: Preparation of Performance does not count as the beginning of a performance (for true unilateral K offer). Offeror can revoke if offeree only Buying supplies for preparation – but offeree might have a PE claim for recovery of cost of supplies. 
Obtaining financing can count as merely preparation for performance and not the beginning of performance – so only claim is under PE – not option K
Preparation can also be driving over to complete the job

UCC Merchant’s Firm Offer

Rule: If not merchant – use common law option K for irrevocability. Firm offer differs from option K b/c it can keep an offer open without consideration. 
Even if UCC is governing law, can use irrevocability principals under option K (if not merchants), then consideration must be paid (or offeree must accept quickly before offer is revoked)
Rule: UCC merchant’s firm offer says under certain conditions in UCC §2-205, a K governed by the UCC need no consideration for the promise to keep an offer open. 

[ UCC §2-205: An [1] offer by a [2] merchant to [3] buy or sell goods in a [4] signed writing which by its terms [5] give assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but [6] in no event may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror ]

Exam tip: “offeree’s power of acceptance remains in place for the time stated even if the offeree makes a counteroffer or rejects the offer during the option period.

Immaterial if the offeree gave consideration b/c don’t need it under Firm Offer 

Merchant has to sign it – if a purchaser gives a purchase order that says the offer will be held open for a period of time, the merchant must sign it to count under MFC

Element 1: see offer elements:

Element 2: The offeror must be a merchant: [ Merchant Requirement UCC §2-104: “Merchant means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.”]
MT: Aya's occupation is a neurosurgeon, but she does have a hobby of owning mobile homes and renting them out to people. Aya currently owns more than 100 mobile homes to supplement her income, showing this is a second business of her's and that therefore purchasing mobile homes is part of her income. Further the meeting with Pete to purchase a mobile home was for 3 hours, so it is likely that reasonable objective person would say Aya holds herself out in the transaction as having enough knowledge of mobile homes because she went through a length meeting someone only with true knowledge of a good could do. Thus, it is likely a court would argue Aya is a merchant for this transaction under the UCC.

Wide range definition of what counts as a merchant: Depends on facts – doing a hobby occasionally no, but having art studio at home and selling fairly often then even though a layperson wouldn’t call you a merchant, qualifies as merchant under 2-104
Exam tip if not a merchant – use option K for irrevocability

Element 3:  see UCC Article 2
Element 4: What qualifies as a Writing: Anything reduced to tangible form. Includes email/electronic communication. Must give assurance offer will remain open
Oral agreements without written evidence NOT INCLUDED
Element 5: What qualifies as a signature? A mark meant to authenticate assent to the terms, Includes: actual signature or initials, handwritten memos on the writer’s letterhead (even if not signed), and a typed signature in an email (or telegram)

Element 6: 3 month Limit: Irrevocability period is until stated time if stated time is within 3 month limit
If stated time is > 3 month limit, (Ex: 5 months) then irrevocability period is 3 months but for the last 2 months the offer is still open but can be a revocable offer during this period and then you would need consideration if you want to keep it irrevocable / keep option open for longer than 3 months. 
Exam tip: If the stated time >3 months an offeree accepts in month 3, that counts as acceptance for K formation b/c offeror never verbally revoked beforehand. They only revoked afterward. They can start revoking after month 3, but from month 3-5 the offeree can either give consideration to ensure the offer is revocable, or the offeree can accept quickly before the offeror revokes – and that is valid. 
No time limit stated – then irrevocability period is a reasonable time if the reasonable time is within 3 month limit
If a reasonable time > 3 months – then the irrevocable period is 3 months
Mid-South Packers v. Shoney’s
Rule: Under the UCC, a firm offer may not be revoked during the three months after it is made despite a lack of consideration.

Pre-Acceptance Reliance and UCC
Pre-acceptance reliance is still an applicable theory under UCC Merchant’s Firm Offer
II. WAS THE K MODIFIED

7) The Preexisting Legal Duty Rule
Preexisting Legal Duty Rule – Usually under K Modification Restatement (Second) of K §73

Rule: [Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.]

There is no consideration if the consideration for a promise is something the promisee is already legally obligated to do – No Bargained for Exchange or Legal Value

No Bargained for Exchange b/c no new detriment to the promisee

No Legal Value b/c promisee was already legally obligated to perform duty – no new waiver of legal right. Pre-existing duty Rule = logical corollary of legal value element
Types of Preexisting Legal Duties 

Public legal duties: police officer’s duty to protect – can’t demand extra funds for job

Contractual legal duties of Private Parties: No consideration for promising to do something you are already legally obligated to do

Preexisting Contractual Duties: New K not enforceable if the consideration for the new promise is based solely on an existing contractual obligation

Alaska Packers Ass’n: Reason this rule is applied to K modification is b/c courts want to deter “hold”-up behavior, by which one party attempts to take unfair advantage of the other by threatening not to live up to his obligation 
Rule: If parties enter a new agreement under which one party agrees to do no more than he was already obligated to do under an existing contract, the new agreement is unenforceable because it is treated as nudum pactum (a naked promise)
Exceptions to Pre-existing Legal Duty Rule:

Settlement of an Honest Dispute over performance of the other party

Ex: Owner honestly contends Plumber doesn’t properly install showers – so Owner doesn’t want to pay agreed amount of ($20) b/c breach of K. Instead of pursuing a lawsuit, parties could agree that Owner pays smaller amount of ($15) to satisfy his K obligation and in doing so, both parties agree not to sue each other for breach of K.

No preexisting duty Rule b/c both parties waive a legal right to not sue for breach. 

Even if the claim is not valid – you just need the holder of the claim to believe in good faith the claim is valid 

“Will not run afoul of pre-existing duty Rule”

Fair and equitable modification in view of changed / unanticipated circumstances

Promissory Estoppel

Good faith modification under the UCC – b/c no consideration required at all

Contract Modification 

Rule: K modification is basically creating a new k. Must reapply Rules of K formation – offer, acceptance, and consideration / consideration sub-issues like nominal consideration

No consideration if one party still has the same duty they had under the original K – then the additional duty is a gratuitous promise 

Both sides must have new/different/changed duties 

Original K of A performing X must now change to A performing X + C and original K of B performing Y must now change to Y + D

Performance Date Change

HYPO: Was paying $10, but now change to $8 and two days earlier. The amount of money is less, but timing matters – Valid modification

Type of Consideration paid changes

HYPO: instead of paying cash – pay with object even if costs less – this changes the nature of the consideration and thus it is valid. 

However, can’t pay with same method (cash), but now pay less – then preexisting legal duty rule would apply. Can pay less cash if performance date change or add other new extra duty.

HYPO: 

K1: A pays $8k and B drills a well. K2: A pays $7k + pays earlier and B drills a well and refunds the $1k.  Yes successful modification because new duties for A + B

K1: A pays $8k and B drills a well. K2: A pays $9k + pays earlier and B drills a well. No k modification because B has no extra duty. All the new duties are on A

UCC Contract Modification
Rule: [An agreement modifying a K under the UCC needs no consideration to be binding. Modifications must meet the test of good faith imposed by this Act. The extortion of a modification without legitimate commercial reason is ineffective as a violation of the duty of good faith.]

Gross Valentino Rule: Under the UCC a modification of an existing contract within this Article needs no consideration to be binding if done in good faith. 

Good Faith Rule: UCC Article 2 requires modification be made in good faith – honesty in fact and the observance of reasonable commercial standards of fair dealing”

Gross Valentino Printing Company v. Clarke: K under UCC. books under UCC definition of goods because books were moveable. The publisher also did most of the layout for the magazine.- so P did lot of their own services while D, the printer, was just doing the mechanical task of printing. Any printing services by P were tied to the actual production of D’s final product – the good P sold back to D. 
III. DEFENSES
	Defenses occurring AT K formation – then Restitution
	Defenses occurring AFTER K formation

	Duress
	Impracticability (incl. impossibility)

	Undue Influence
	Frustration of Purpose

	Misrepresentation/Nondisclosure
	Statute of Frauds

	Unconscionability
	

	Mistake
	


8) Statute of Frauds (SOF) – formation requirement and Affirmative Defense

Statute of Frauds (SOF) Rule: 

Rule: Certain types of agreement must be in writing and signed by the party to be charged to be enforced (against whom enforcement is sought) (See 6 categories below)

SOF is a defense: A K still forms, but b/c SOF the K is not enforceable

Proving the Rule: 3 step process

Step 1: Is the agreement within the statute? (if no ORAL AGREEMENT SUFFICIENR AND – don’t go to step 2 +3)

Step 2: Is the writing sufficient to indicate a K was signed by the party to be charged
Step 3: if not sufficient, is the K enforceable because of an exception to a statute?

Step 1: Is the Agreement within the Statute

Rule: Is the subject of the k under one of the 6 categories for Statute of Frauds

Marriage provision: A K made upon consideration of marriage. 

Over One-Year Provision §130: A K (irrespective of its subject matter) that can’t be performed within 1 year from its making. (if possible can complete within 1 year, not within SOF)

Court interpret this liberally. If there is a right to terminate within first year, but K is for over a year – YES WITHIN SOF. Lifetime K – NOT WITHIN SOF
Ex: making a hotel reservation a year and a half in advance. Even if the reservation is for 2 days, the contract falls within the statute

B/c parties can’t be expected to remember unrecorded terms as time goes on

Must expressly state performance time is over one year in a K provision 

Employment for life – b/c technically an employee could die within one year (even if healthy) – employment for life K is not under SOF

However: If K expressly states it’s for over a year, but there is a right to terminate within the first year, the K is within SOF

Land Sale K: A k for the sale of an interest in land. Includes leases of 1 year, easements over 1 year, minerals or structures if severed by seller, mortgages, condos and co-ops 

If the sale of interest in the land includes minerals or buildings on a piece of property must be severed by the seller to be under common law. If the minerals or buildings are severed by the seller, then UCC applies

Executor Payment of Estate’s Debts: A species of suretyship K, where executor in position of surety (guarantor) 

Sale of Goods of $500 or More: Price of all items sold under the UCC contract must be added together to determine if it is subject to SOF. At least $500

Suretyship Agreement: K to answer for the debt or duty of another. A promise to pay the debt of another person / entity must be in writing – Sometimes called a guarantee.

Suretyship agreements must be in writing under SOF and the promise must be made to the creditor and not the borrower under the SOF. 

Exceptions: Not under SOF: [1] If the guarantor benefits as a result of the guarantee, then an oral agreement is enforceable and it does not need to be in writing. [2] direct indebtedness  by surety to creditor (creditor has independent right to recover from surety regardless of whether debtor fails to pay); [3] promises made directly to a debtor

Step 2: Does the Writing Satisfy the Statute §131

Rule: [A K within SOF is enforceable if it is evidenced by [1] any writing, [2] signed by or on behalf of the party to be charged, which [3]
[Reasonably identifies the subject matter of the K]
[Is sufficient to indicate that a K with respect thereto has been made b/w the parties (aka need offer and acceptance) or offered by the signer to the other party, and ]
If writing only proves an offer was made but doesn’t show offer was accepted – not sufficient. Writing must show an agreement was made
must be some language to indicate a K exists b/w those parties
[States w/ reasonable certainty the essential terms of unperformed promises in the K]

Similar to certainty in offer Rule, but more flexible. Courts will take oral 

Doesn’t have to include all K terms- just those needed to ID the unperformed duties. 
Ex: Parties involved and the nature of the exchange. Price for a K for sale of land is an essential term. Breach of K claim against employer – essential term needed in writing in K is the salary and employment length 

Note: the writing itself is NOT THE K, it serves an evidentiary function only
The signature requirement is testing the intent to authenticate the writing as one’s own 

Writing Rule:  Not formal writing – literally any writing on a tangible medium (or voice recording) Lucy v. Zehmer – K was valid with writing on back of a restaurant check. K can even be written on a napkin 

Writing Requirements Sub-issues: 

Written Repudiations Rule: Writing a letter that says an oral agreement is unenforceable b/c of SOF – it actually satisfies the writing requirement (MUST ACTUALLY BRING UP ALL THE TERMS) for SOF UNLESS that letter is actually denying the existence of an original oral agreement.

Timing Rule: Writing does NOT need to be at K formation – can make oral agreement first / K formation and then memorialize the agreement later when one party sends the other a letter setting forth the terms and noting that they entered into a bargain. 

Modifications: If original K was under SOF – K modification must also be in writing. If original K not under SOF (oral) but modification under SOF – must be in writing 

Signature Rule: Any sign with intent to authenticate the writing as one’s own:

Any actual signature, initials, or any marks indicating the identity of a person. An email system that automatically generates a sig block with a party’s name would be sufficient as a signature. STAMPED SIGNATURE COUNTS

Party to be charged Rule: The signature needs to show the party disputing the existence of the K signed it in person or through an agent. Not necessary that the enforcing party signed the writing. 

Preprinted memo pads that say “From the Desk of…..” can authenticate the writing

Recordings: audio recording of the terms of a K could include the signature requirement if what was spoken was intended to authenticate the recording as a K. NO SECRET RECORDING – b/c individual secretly recorded never intended to authenticate 

Signature Requirements Sub-issues: 

No communication or delivery requirement Rule: The signed writing need not be directed at the party attempting to enforce the agreement.  If D wrote letter to 3rd party – then SOF is satisfied if writing indicates a K exists b/w the parties, contains the terms, and was signed by D

Multiple Documents Rule: Writing can be spread out over multiple documents as long as the documents refer to the same transaction. “incorporated by reference” indicates that a K includes provisions contained in another document. As long as all of them together satisfy the requirement
Crabtree v. Elizabeth Arden Multiple documents taken together may constitute a signed writing sufficient to fulfill the statute of frauds if all documents refer to the same subject matter or transaction and at least one is signed by the party to be charged with the contractual obligations.

Exception: Some courts do NOT allow parole evidence to prove multiple writings refer to one transactions

Court document Rule: If a written and signed court document contains an admission by D the oral agreement existed – SOF satisfied
Step 3: Exceptions to the Statute

SOF Promissory Estoppel: Restatement (Second) of K §139

[A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a 3rd person and which does induce the action or forbearance is enforceable notwithstanding the statute of frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.]

[In determining whether injustice can be avoided only by the enforcement of the promise, the following circumstances are significant:]

[Availability and adequacy of other remedies, particularly cancellation and restitution]

[The definite and substantial character of the action / forbearance in relation to the remedy sought]

Exam tip: PE is stricter under SOF b/c the reliance must be of some substantial character. The reliance must be more than de minimis, or estoppel won’t apply. Ex: relying on the contract of over $1000 to his injury and purchasing something else $40. 

[The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence]

Suggests that even where part performance does not on its own create an exception to the statute, it could be a relevant factor in deciding on whether to grant PE relief.

[The reasonableness of the action or forbearance]

[The extent to which the action or forbearance was foreseeable by the promisor]

Promissory estoppel as an exception to SOF requires a higher level of proof than as an exception to consideration. The factors for PE as an exception to SOF emphasize that the action taken should corroborate that the promise existed

Exam tip: Here we are assuming a K (b/c if no K don't reach SOF) but it doesn't comply with rules of SOF and there is a Defense to K enforcement – so can use PE restatement 139 to enforce promise despite the fact that the K is not in writing

Some court have not embraced PE as a method of overcoming the writing requirement- they say the legislature should provide for the exception. 

Some courts limited PE application to cases where one party promises to put the oral agreement in writing but never does. In these cases, the other party must have relied to their detriment on the promise to put the agreement in writing

Restitution can be used to restore any benefit of performance rendered under the unenforceable K, so full enforcement of the K usually exceeds what is needed to avert any injustice resulting from reliance on the oral K.

Alaska Democratic Party v. Rice: D told P that she would have a job in AK, but when she quit her previous job and moved out there they said they couldn’t hire her. There was no written contract offer, so D claimed P couldn't recover. Court applied §139 and found that she relied to her detriment by quitting her job and paying to move to AK. 

Full Performance

If both parties already fully performed duties - then SOF can’t rescind the agreement
Different from other defenses which can generally be used even after performance to be a defense to K formation

SOF cannot void a K after performance is complete by both parties 

Full Performance by One Party (Over One-Year Provision)
For agreements within the over 1 year provision, completion of performance by one party satisfies the SOF

Part Performance (Land Sale K)

Court will grant Specific enforcement on an oral contract for the transfer of land, if buyer:

Reasonably relied on the contract, and 

Furnishes evidence that performance unequivocally refers to the alleged oral agreement

Evidence is provided if the buyer:

Takes possession of the property, and 

Makes valuable improvements

It is not enough if the buyer merely pays the purchase price for the land, though full or partial payment of the purchase price helps bolster the evidence that a K exited

This remedy is only available if a party seeks specific performance – i.e., the actual transfer of the interest in land rather than money damages. If a party seeks money damages, then the part performance exception does not apply

UCC statute of Frauds


3 step analytic Framework for UCC SOF

Step 1: Is there a K within UCC §2-201(1)

Step 2: If so, does the writing satisfy the requirements §2-201(1) or §2-201(2)?

Step 3: if not sufficient but within the statute, is the K enforceable because of an exception in §2-201(3)?

UCC Step 1: Is there a K within UCC §2-201(1)

Rule: [A sale of goods of (at least) $500 or over is not enforceable unless there is a signed writing sufficient to indicate a K was made that is signed by the party against who enforcement is sought. The writing does not require all of the terms or complete accuracy, but it must state the quantity ]

Step 2: If so, does the writing satisfy the requirements §2-201(1) or §2-201(2)?

§2-201(1) Rule: Flexible requirement: [1] Need Signature of the party against whom enforcement is sought and [2] MUST INCLUDE THE QUANTITY of goods to be sold.

Common law application of acceptable signatures also apply to UCC

Need to know quantity of the goods to be sold in K case under UCC to determine if there is a breach and a remedy

Courts will imply a reasonable price for the goods or even reasonable time for delivery, but courts will NOT imply a reasonable quantity

Cohn v. Fisher Rule: Under the Uniform Commercial Code (UCC) statute of frauds, an oral agreement to purchase goods is enforceable where the buyer gives the seller a signed check that identifies the quantity of goods being purchased.

“SOF was not designed to protect a party who made an oral K, but rather to aid a party who did not make a K.”

§2-201(2) Rule:  applies ONLY IF BOTH parties are merchants: (Merchant’s confirmatory memo): [ (1)Between merchants if (2) within a reasonable time a writing in confirmation of the K and (3) sufficient against the sender is received and (4) the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless (5) written notice of objection to its contents is given within 10 days after it is received ]

Check if both are merchants: See MT note about flexible requirement for who is a merchant

A written notice of objection must challenge the existence of a contract

“No one remembers talking to you and we have no record of you call – challenges existence of a K
Would not satisfy a written notice of objection if it Doesn’t challenge / dispute the fact there an agreement to purchase the mobile home – only that she wishes to repudiate 
Can enforce writing even if party to be charged didn’t sign any writing ONLY IF the D merchant received a written and signed confirmation from the other party and the D merchant does not object to the confirmation in writing (PHONE DOESN’T COUNT) WITHIN 10 DAYS. 
The signed memo must have enough detail that it would be to hold the merchant who sent it accountable under SOF

Ex: buyer’s purchase order can be evidence to confirm the existence of the K even though the breaching party has not signed it (but didn’t say anything within 10 days).

Step 3: if not sufficient but within the statute, is the K enforceable because of an exception in §2-201(3)?

Rule: [A K not satisfying subsection (1) but which is valid in other respects is enforceable: (1) for specially manufactured goods; or (2) if a party admits in court that a K existed but then only to the Quantity admitted; or (3) for goods which payment has been made and accepted or which have been received and accepted. ]

Specially manufactured goods: this exception is valid “if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement.”

Was the good made with a particular customer in mind only

Admissions Exception: Admitting under oath is satisfactory evidence of the agreement. Either written pleading, or in an oral statement in court

If the email was not produced as evidence under perjury then it would not count, it must be a declaration admission – or in a signed affidavit. 

Part Performance Exception: Applies if the partial performance of both parties clearly indicates that the parties intended to enter into a K even though the agreement was oral. 2 possible scenarios:

Buyer has paid for the goods and seller has accepted that payment

Seller has delivered the goods and the buyer accepted the delivery
MT: Here, buyer (Aya) has partially paid for the goods with one third of the full payment ($50,000) already being paid and seller (Pete) has accepted the payment. Under the part performance exception this would mean that Pete is only entitled to keep the money for the part of the mobile home Aya paid and cannot enforce the rest of the full payment – unless there is an indivisible goods exception
Can’t argue K is unenforceable under SOF b/c it was oral – this is because if they accepted the goods it must mean there was actually some contract and so the issue of fraud or perjury isn’t applicable which is what SOF protect b/c it is pretty clear that they had an agreement at least to the past shipments that were accepted

As to the goods already sent and accepted – no need to apply SOF to those goods, but going forward you can’t say that SOF doesn’t apply (aka about the rest of the installment not yet shipped or accepted (and accepted does not have to mean through payment but physically receiving and opening the box of goods) 

Therefore, if one party has performed and the other has accepted that performance, the party who performed can enforce the K to recover the consideration due for the performance rendered

Indivisible goods Exception: Another issue is that the rule as drafted excuses compliance with the statute only with respect to the portion of the contract for which payment was made and accepted.  This works fine for instalment contracts, but what about a situation like the one here, where the subject matter is indivisible? 

 Songbird Jet Case: $250k down payment on $9 million plane under an oral K. Seller argued under SOF but not complied b/c just oral so no enforceable and he didn’t want to go forward with sale. Buyer said he paid part of purchase price and so it’s part performance. Well part performance exception would mean he is only entitled for part of the plane he paid for so far (b/c only applies to those parts for which payment has been made and received or goods had been shipped and accepted) That rationale doesn’t work for just one thing. Most courts say if you make a down payment that is good evidence that agreement for sale of entire thing was consummated – then even though part of purchase price – it’s sufficient to sale of entire merchandise. So if just selling one thing (indivisible) then part performance exception still applies when part payment is made – we say it’s sufficient to then excuse satisfaction of the statute as to the entire claim (aka oral agreement will be enforced even though applies under SOF and is supposed to be in writing) 
MT: This brings us to the Songbird Jet-type scenario.  In cases of part payment for a single, indivisible good, courts have upheld the exception as to the entire good (not just a part of it corresponding to the value of the part payment) where the payment “constitutes an unambiguous overt admission by both parties that a contract actually exists.”  This would be a fair inference here, given that the part payment was intended as a down-payment toward the completion of the sale on May 6, whereupon the remainder would be paid to Pete. 
Partial payment may be sufficient (deposit) but courts have to look at intent – does the deposit constitute an unambiguous overt admission by both parties that a K actually exists (b/c seller cashed check and retains the money for a good)

Promissory Estoppel: (Same application as Common Law SOF PE) 
9) Duress

Duress

Rule: [If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the K is voidable (only) by the victim.]
A K entered into via a threat of either physical or economic harm is voidable only if the victim successfully asserts the defense
Typical fact pattern: party who owes money to another party for work done pursuant to a K. The party who owes money refuses in bad faith to pay anything unless the other party agrees to a lesser sum. Sometimes the victim has no bargaining power and has to take the lesser amount or otherwise go into default or even bankruptcy

Policy: The victim should not be held accountable for her apparent assent when it is not genuine and the other party, having improperly induced it, does not have a compelling reliance interest

Element 1: Improper Threat

R. 2d of K 176(1): [A threat is improper if (A) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property (B) what is threatened is a criminal prosecution, (C) what is threatened is the use of civil process and the threat is made in bad faith, or (D) the threat is a breach of duty of good faith and fair dealing under a K with the recipient.]
Crime and torts: Crimes/torts that threaten a person are improper. Torts against property – such as intentional destruction or conversion are also improper.

Actual violence does not have to occur. Just need to prove there was a threat

Threat of Criminal Prosecution: Can’t threaten to prosecute someone for a crime (even if they are guilty) if the sole purpose is to induce that party to enter into a K

Ex: a threat to expose the crime unless someone agrees to the contract

Bad Faith Threat to Use the Civil Process: When there is no basis for the lawsuit

Breach of the Duty of Good Faith and Fair Dealing: Hard for courts to distinguish this from a simple hard bargain like saying “take it or leave it.” The breach occurs when one party denies the other the “benefit of their bargain” – i.e., a contractual right to which they are entitled. 

Acting in bad faith – threatening party has no basis for what they are doing (withholding $, not giving product already paid for, etc)

Policy concerns: Courts want to honor agreements of K, but if agreement is not procured in fair way, then implicates policy and fairness Issues. On balance, courts will come out more on side of equity.

Exception: Not improper to threaten consequences that may lawfully be pursued
Not improper to threaten consequence that may lawfully and properly be pursued in the absence of an agreement

Not improper to fire someone if you have the right to terminate / fire them

Not improper for LL to demand that T pays rent or else they will evict T

Not improper to threaten (expressly or impliedly) to refuse to enter into a K unless the other party accepts your terms

Not improper threat: If don’t accept offer, then won’t get severance package and will have to litigate any claims. This is merely a normal incidence of negotiating a settlement.

Improper Threat examples: withhold a performance or property to which the victim is entitled, to disclose information that would embarrass the victim, or otherwise to do something spiteful or vexatious purely for the sake of hurting the victim

Improper threat: Economic harm: threatening not to do business with someone or threatening to withhold money

Example of common form of economic pressure that people have to contend with in deciding whether to enter a K 

Physical Threat – Threating someone to enter into the K or else they will hurt them

EE:  an indication of intent to do or refrain from doing something so as to inflict some harm, loss, injury, or other undesirable consequences that would have an adverse effect on the victim’s person or personal or economic interests.

Element 2: Inducement: Ask why did victim enter K – in light of victim’s needs, personality, circumstances
The improper threat must substantially contribute to the victim’s decision

The improper threat does not have the be the only reason, just a major reason but can be other factors that were induments.

Not a but-for cause (AKA the only 1 reason), just a contributing cause

EE: inquiry is whether, under all the circumstances, the duress substantially overcame the free will of the party

Subjective Standard: weak people are the ones who need protection and if we used objective standard – they would be helpless

Consider: age, background and relationship of the parties to determine if a particular person’s will has been overcome by threat

An opportunistic exploitation of a situation in which the victim had no meaningful option but to agree

EE: Once the elements of improper threat and inducement are established, it doesn’t matter if the terms of the K were fair and reasonable b/c you don’t have to show that the resulting k was substantively unfair. AKA don’t have to prove both duress and unconscionability 

Element 3: No Reasonable Alternative

Look at time of K formation - do you have other alternatives other than saying “I accept”
Judged by all of the facts and circumstances. Reasonable Alternative could be a legal remedy such as an action for a breach of K rather than entering into an agreement

Objective Test: Did Victim have any reasonable alternative – not just alternatives they thought they had. Were there any feasible ways to avoid the threat or action

Just b/c litigation is inconvenient or takes time is not sufficient – only when litigation would cause an irreparable harm (b/c of waiting) that there is no reasonable alternative

Not reasonable if unduly burdensome or risk or would cause undue delay

Sometimes waiting a few weeks for payment can cause a lot of problems

Exam tip: Can you show that litigation would put a company on an irreversible course towards bankruptcy if they wait and don’t sign the threatened K – then that’s exigent circumstance to make a strong argument for no reasonable alternative 

Litigation Exception: If the alternative of litigation “would cause immediate and irreparable loss to one’s economic or business interest” the party had no reasonable alternative 

Litigation to settle a payment is not a reasonable alternative if victim needs the money immediately and can’t afford the cost and delay of litigation to enforce payment.

Rich & Willock v. Ashton Development: D refused to pay P’s final invoice and knew P would go bankrupt if they didn’t get paid. D made a new K with P to pay them less than the original final invoice. D told P they could sue if they didn’t like the new K, but that wasn’t a reasonable alternative b/c litigation is too risky, burdensome and expensive for a new company at the brink of bankruptcy to go up against a company that has money for lawyers. Court held this “compromise” was made in bath faith b/c P needed at least some money fast and couldn’t wait for litigation to unfold b/c they needed to pay their subcontractors
Exam tip: Rich and Willock had no reasonable alternative b/c they had a sense of urgency b/c they were on the brink of bankruptcy – however, the mere fact of just having to settle some debts is different and not always as dispositive like this case
EE Example: Keaton Sundance movie: Keaton’s threat was an opportunistic exploitation of a situation in which the production company had no meaningful option but to accede to the release given the investment they company made in producing the movie, the coveted opportunity to screen it at Sundance, and the very short time to satisfy Sundance’s requirement that the director attend the screening. 
Third Person Coercion: Knowledge Requirement

Rule: A makes an improper threat against B that induces B to enter into a K with C. If C knows B is being coerced improperly, then the K is void or voidable based on that knowledge. If C does not know of the duress AT THE TIME OF K FORMATION and, operating in good faith, either gives value or materially relies on the K, then the K is not void or voidable and is subject to the formation rules.
A party “gives value” simply by entering a binding contractual agreement and at least promises something that counts as legal consideration. 
MT: It does not matter that Callous ultimately came to know about the duress because by that time she had already “given value”—not just because she had entered the Release and promised consideration (the $1,000) but because Burnyeat actually cashed the $1,000 check. 
Example: Sheldon watching Leonard’s girlfriend in Big Bang theory episode say “sign it or we break up.” Sheldon was a witness to this duress from the girlfriend so that can void the K

Exam tip: Always discuss other sources of duress like a 3rd party – even if discussing duress from the principal party is sufficient to show duress. 

It must be the other party of the K who does the misrepresentation, duress undue influence, and unconscionability – unless can show the other party know about this 3rd party’s actions
10) Undue Influence (unfair persuasion)

Overview

Rule: [(1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by the virtue of the relation b/w them is justified in assuming that the person will not act in a manner inconsistent with his welfare. (2) If a party’s manifestation of assent is induced by undue influence by the other party, the K is voidable by the victim]
Instead of threatening a party, a person who exerts undue influence uses excessive persuasion / their particularly strong influence (maybe b/c of a relationship) on a person susceptible to the persuasion b/c of some weakness of mind/ will

Like duress, undue influence makes K voidable if victim asserts the defense 

Note: undue influence should not be used as a pretext to avoid bad bargains

Ex: Taking advantage of the elderly by someone who is in a position of trust or confidence

Classic example: deathbed will – decedent gives entire estate to caretaker than heir as planned. We are concerned that due to the relationship of trust that developed and the compromised health of a person about to die, that the caretaker might have exercised undue influence over the dying person. Was there a persuasion that crossed the line.

Can also apply to situations where one party (the dominant party) merely has authority over the other party (the servient party) see  Odorizzi v. Bloomfield School District

Analytical Framework

Element 1: Sliding Scale approach – if have a lot of undue susceptibility can have little unfair persuasion and vice versa
Element 1A: Unfair Persuasion/Domination: Difference b/w legitimate persuasion and excessive pressure. Excessive pressure is persuasion which overcomes the will without convincing the judgement. Legitimate persuasion convinces someone’s judgment even if the judgment turns out to be poor or ill-considered.

Ex: legitimate sales tactics are sufficient and are not unfair persuasion

Exam tip: Just b/c you made a bad bargain / there was a persuasive salesman – that’s not enough, but if you combine that with weakness of mind or relationship of rust from undue susceptibility then maybe sufficient. But alone it’s not sufficient for unfair persuasion

Odorizzi factors for Unfair persuasion: When these tactics are employed by someone in a domination relationship to get consent of weaker party – then unfair persuasion

Discussion of transaction at unusual/inappropriate time

Consummation of the transaction in an unusual place

Insistent demand that the business be finished at once

Extreme Emphasis on consequence of delay

Use of multiple persuaders

Absence of advisors

Statements that there is no time to consult advisors
Element 1B: Undue Susceptibility: when there is domination by another party b/c there is (1) some weakness in the mind or (2) because the parties are in a relationship of trust.
Weakness of mind: total incapacity where a party does not understand the transaction

A lesser weakness which destroys the capacity of a person to make a K even though he is not totally incapacitated. Factors include physical, emotional, and mental health of individual at time of K formation

1. If small weakness of mind – need a lot of unfair persuasion / odorizzi factors

HOWEVER: Being weak-willed does not automatically suggest influence

Relationship of Trust: where might be emotional relationship, one party vulnerable to the other, relationship of dependence or need where 1 party can’t fend for themselves or isn’t really able to make free or voluntary decisions. 

Where 1 party has more knowledge, experience, maturity or strength, imbalance in the relationship that is often an indication that 1 party trusts the other more and that might be sufficient to establish a relationship of trust

Ex: principal and agent, guardian and ward, lawyer-client, health-care provider and patient. These are common examples, but not the only kind 

Element 2: Inducement: similar to duress. The undue influence must substantially contribute to the victim’s decision and is judged by a subjective standard 
Element 3: Inequitable Result: outcome of the transaction must be deemed unfair to the victim. An inequitable result by itself (without unfair persuasion and undue susceptibility) would not constitute undue influence. Can’t void a K under undue influence if a party merely enters into a bad bargain. 
The dominant party abused this relationship of trust over the victim and imposed on him the enter a K adverse to the victim’s interest

4 factors to think of to prove inequitable result

Economic impact to the victim is detrimental
Any divergence from the victim’s prior intent or course of conduct or dealing

The relationship of the value conveyed to the value of any services or consideration received, or 

The appropriateness of the change in light of the length and nature of the relationship
11) Misrepresentation 

Misrepresentation Overview

Mental State Categories

Fraudulent (intentional) Misrepresentation/ Fraud: A deliberate lie with the intention of inducing the other party’s agreement

Negligent Misrepresentation: a little less than intention, not that you knew or intended, but a reasonable person in your situation would have known and so you should have known it was a false statement

Misinformation results from that party’s failure to check facts that he had a duty to ascertain

Innocent Misrepresentation: is where the party had no reason to have the knowledge but there was still a material misrepresentation that induced assent.
Nature of the act/Omission: can occur through words (express) or actions (implied)
Affirmative Misrepresentation: actually say something that is false. Implicitly say something based on context or your conduct. An affirmative act or statement

Concealment: Under affirmative misrepresentation. Concealment is when you don’t use words, but use actions to affirmatively conceal something. 

Ex: Hill v. Jones- putting plants on top of termite damage to conceal fact that they had terms. Acting in a such a way to conceal the truth (didn’t say anything)

Ex: Good wife example – checking a box where you say you haven’t smoked in last 6 months when you have is an affirmative misrepresentation (not an omission)

Nondisclosure: situation where you didn’t speak – you simply didn’t volunteer information you were supposed to volunteer even without being asked

EE: most difficult basis for claiming fraud b/c it is only fraudulent if the circumstances impose a duty on the party to disclose information

Misrepresentation Definition

Rule: [If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying, the K is voidable by the recipient. ] 
Element 1: False statement of a fact (Misrepresentation)
Misrepresentation must occur at or before K formation

A false statement of fact that exists at the time the statement is made
Person making the misrepresentation = “maker.” Person relying = “recipient”
A factually incorrect representation made by one of the parties at K formation

If one party takes specific action that would likely prevent the other party from learning the truth of a matter, then that action of concealment paired with nondisclosure is in effect “an assertion that the fact does not exist.”
Conduct that objectively can be interpreted as conveying a false statement of a fact 

Can include use of pictures, diagrams, photos, models, etc

Opinions vs. fact: An honest opinion that is false is not a misrepresentation

However, if the party knowingly gives an opinion that is false, then misrepresentation

EE: a Deliberate misstatement of opinion can be fraud when the party expressing it claims to have the knowledge and expertise to form a judgment and should realize that the victim is relying on an honest assessment
Exam tip: look for opinions as to future events vs. facts in existence at K formation

A promise of future performance is not a representation of fact

Opinion based on facts: “this sofa is fashionable.” – suggests familiarity with facts concerning current market trends. If party expressing it know that it is not supported by the facts on which it is based or if he recklessly makes the statement knowing that he has no clue about the facts on which it is based – misrepresentation

MT: Tia believed the stone experts were wrong when they said it was an ordinary rock, she has a master’s degree in gemology. Although one might argue that Tia’s representation was one of opinion rather than fact, in this case Tia has a degree in gemology and she arguably holds herself out as an expert on her own merchandise, several of which are rings that were shown to Ray. Courts are more inclined to treat expert opinions as statements of fact. Tia was also not justified in making the opinion given the underlying facts of which she was aware— namely, that four experts had already concluded that the stone was probably not a ruby. 
EE: The color green and orange are “fun colors” – opinion
Element 2A: Intent: Fraudulent Misrepresentations (if Intentional misrepresentation)
Rule: [A misrepresentation is fraudulent if the maker intends to induce a party to manifest his assent and the maker]
[Knows or believes the assertion is not in accords with the facts, OR]
They didn’t know actually know what they said was true, but they didn’t know that what they said was false either.

Fraudulent does not mean intending to deceive or lie - could be you know you don't know all the facts but you make a claim anyway
Ex: Lucy does not know whether Einstein actually lived in her house – she just guessed b/c she knew he lived in her neighborhood briefly

[Does not have the confidence that he states or implies in the truth of the assertion, OR]
[Knows he does not have the basis that he states or implies for the assertion]
Exam tip: If fraudulent misrepresentation requirement then you don’t have to satisfy the material misrepresentation requirement -  just needs to satisfies the other elements

	Fraudulent
	Negligent
	Innocent

	Assertion not in accord with the facts
	Assertion not in accord with the facts
	Assertion not in accord with the facts

	Actual knowledge of falsity or no confidence in its truth & intention to induce asset (=intentional)
	Should have known/had reason to know of falsity (=negligent)
	Had no reason to know of falsity (=innocent)

	Misrepresented fact need not be material
	Misrepresentation about a material fact
	Misrepresentation about a material fact

	Other party justifiably relied on misrepresentation
	Other party justifiably relied on misrepresentation
	Other party justifiably relied on misrepresentation


Element 2B: Intent: Material Misrepresentation

Rule: A misrepresentation is material if [1] it would be likely to induce a reasonable person to manifest his assent, or [2] if the maker knows that it would be likely to induce the recipient to do so

EE: Only need to establish materiality if negligent or innocent misrepresentation

When the maker didn’t know the statement was false

2 ways misrepresentation can be material

Whether the fact that proves to be untrue was a substantial reason why the innocent party entered into the K – either b/c a reasonable person would have found that term important or b/c the maker knew this particular individual thought this term was important.
The nature of the thing being contracted for and whether certain things said about it were true or not

Objective: A reasonable person would likely be induced by the misrepresentation to enter the K; OR 

Ex: a reasonable person wouldn’t consider this misrepresentation to be material b/c at end of the day they got something worth even more

Subjective: The maker knows that this specific recipient would likely be induced even though a reasonable person might not be so induced

Does the maker have knowledge of that individual’s preferences? 

If the maker knows of the personal reasons for why someone wants to enter into a K (and a reasonable person in the same circumstances would not find it material) then misrepresentation is likely material

Element 3: Inducement

Inducement v. Materiality (if fraudulent, then doesn’t need to be material and just need to show inducement)

Materiality looks at maker. Would he objectively induce anyone or did he subjectively have knowledge to entice the recipient 

Objective tests looks to see if a reasonable person would be induced by misrepresentation to enter K or
Subjective test:  if maker KNEW this specific recipient would be induced by his statement. 
Then inducement looks to the recipient to see whether the misrepresentation substantially contributed to his decision to enter into the K and if he was induced b/c the misrepresentation occurred at or before K formation
If misrepresentation occurred after K formation, then it could not have been a factor in the recipient’s decision to enter into the agreement

Exam tip: At this point – don’t bring up any facts that would should his inducement is not justifiably reliable – pretend it is at this moment in the analysis and then in justifiable reliance explain why it’s not objectively reasonable for him to have entered into this K 
When the misrepresentation substantially contributes to a party’s decision to enter the K

Substantial – not but-for cause and not the exclusive cause.

If there was no reliance on the misrepresentation being true – then no inducement 

Element 4: Justifiable Reliance

Judged by the reasonability standard based on all the facts and circumstances.

Did recipient know or should have known about the falsity of the statement

Not should they have done their due diligence – it’s whether or not the statement is ridiculous on its face

Standard is more do you as a recipient of this information – were you irrational by entering into the transaction anyway. If you were not irrational by relying on the statement, then that is sufficient to prove you justifiably relied.

If knew the representation was false but was consciously ignorant – then reliance is not justified

Was the seller an expert in his field where it was reasonable for the buyer to rely on his word? If yes – justifiable reliance

12) Nondisclosure

Overview

In General: When one party has knowledge of a fact that might inhibit the other party from entering into the agreement, but the party with the knowledge does not speak up. 
Question becomes whether the lack of disclosure is equivalent to a misrepresentation or a failure to deal in good faith

Generally, there is no requirement of full disclosure of all relevant facts in every business relationship. Exceptions unless there was a duty to speak. 
Policy: due to information asymmetry in buying a home, the better policy is no longer let the buyer beware, but to put the duty on the seller to disclose information. Sellers can easily disclose what they already know but buyers would have a hard time figure out what questions to ask

Rule: An uninformed party may seek rescission of a K if there are non-disclosed facts which 
Have a material effect on the transaction: can’t be about trivial fact- use materiality definition in affirmative misrepresentation

Objective: Idea that the term is so important enough that reasonable person would enter a K if the statement on that specific term was true 
Or subjective – the speaker knew that the individual subjective would enter this K b/c the term was important enough for him to enter a K if that specific term were true
Are not readily observable (if readily observable then on buyer at that point to have noticed it and to not rely on the omission) , and

Are not known to the non-disclosed party in the following circumstances:

Where disclosure is required by statute (Professor: not studying any statutes in class)

Where the uninformed party is entitled to know the facts b/c of a relationship of trust and confidence b/w the parties; or

Typically when one party is a fiduciary there is a heightened duty to disclose facts that might have a material effect on the transaction. 

Similarly even when a party is not a fiduciary, the relationship might be of the type that there is an expectation of disclosure (Ex: b/w family members)

In order to prevent or correct a mistake of the uninformed party when nondisclosure is a breach of the duty of good faith. Exam tip: most common under nondisclosure. Do you know that what you said before is actually false, if so you have a duty of good faith and fair dealing to disclose that you found your previous assertion was wrong  

NOT ACTING IN BAD FAITH IF YOU ARE NOT EVEN CERTAIN ABOUT THE FACT – NO SUCH THING AS NEGLIGENT NONDISLCOSURE / INNOCENT NONDISLOSURE 
Especially true when one party makes an assertion and then later finds out that the assertion is no longer true.

If seller understands that the buyer is operating under a mistake – assuming no termite problem when really there is, if it has a material effect then at that point the seller is on notice that the buyer has misapprehended the real facts so the seller has a duty to speak and correct that mistake. So when that failure to speak in this context amounts to a breach to a duty of good faith, which it almost always does, then there is a duty to correct the mistake

Where disclosure is necessary to correct a previous assertion from being a misrepresentation. (a previous assertion of the speaker / seller)

The seller’s previous assertion was true when seller said it, but over time facts and things change and now it’s false. So then it would become necessary for the seller to speak again. (before K formation) 

If you fail to speak then it’s nondisclosure. “A month ago I said this about the property, but now it’s no longer true.”

Exam tip: Add Analysis about mistake if nondisclosure issue is present

Remedies for Misrepresentation and Nondisclosure

Rule: remedies for misrepresentation and nondisclosure are normally rescission or reformation – but can sue for damages as well
Rescission: restores the parties to their pre-K position

Unwinding the deal and returning the consideration to each party

Damages would attempt to put P in the same economic position as if the misrepresentation had not been made

Reformation allows a court to rewrite some terms in a K in order to more accurately reflect the parties’ intentions. This preserves the contractual relationship b/w the parties while eliminating the offensive term and replacing it with something more reasonable

13) Unconscionability

Unconscionability Overview
Rule: courts that find any K or clause to be unconscionable at the time it was made can refuse to enforce the K or limit the unconscionable clause to avoid an unconscionable result.
Degree of unreasonableness that “shocks the conscious” requires BOTH
Procedural unconscionability: The procedure used in forming the K 
Whether the process of entering into the K puts one party at a serious disadvantage

EE: Procedural unconscionability allows the courts to deal with pressure, deception, or unfair persuasion that does not fit into the more exacting requirements of duress, fraud, or undue influence
Substantive unconscionability The Substantive terms 

Are the terms of the K unfair?

Apply a sliding scale: can have a greater degree of one element and a lesser degree of another to result in a finding of unconscionability

Most courts will not overturn a K just b/c substantive unconscionability. Courts still require some procedural unconscionability in order to assert an unconscionability 

Exception: Unconscionability Must Exist at K formation

If a K is on terms that are fair at the time of K formation but that become unfair later, then unconscionability doctrine does NOT apply

Remedies

Recission

Severance: Courts might choose to partially enforce an agreement by severing the offending terms but enforcing the rest of the K.

Courts way of trying to preserve the K relationship b/w the parties and just eliminating the unfairness portion

Reformation: Court decides to replace the unconscionable provision with a fairer term. 

Rare – courts are reluctant to rewrite terms

Procedural Unconscionability

Rule: Procedural Unconscionability may be demonstrated by (1) gross inequality in bargaining power, or (2) unfair surprise

Gross Inequality in Bargaining Power: When one party lacks a meaningful choice
Was it a pre-printed form? Ex: Adhesion Contracts – a standardized K that is imposed and drafted by the party of superior bargaining strength and relegates to the other party “only the opportunity to adhere to the K or reject it.”

Does stronger party has enough control over the transaction to leave the weaker party w/ no choice but to enter it on the terms proposed by the dominant party 

Exam Tip: if saying adhesion K and no other evidence of naughtiness of unfairness, then it meets the baseline minimum of procedural unconscionability and then you must prove a lot of substantive unconscionability

Not all adhesion contracts are procedurally unconscionable, especially if the plaintiff had a choice of entering into a K with another party

Procedural unconscionability can also exist even if K is not adhesive

Ex: when services contracted for are desperately and urgently need (like must fill out form to admit someone to hospital), and the party to perform the services presents a form without explanation or reasonable opportunity to read, in circumstances that make bargaining burdensome or futile, then strong case for procedural unconscionability 

Little or no leverage to bargain/negotiate

Ex: feeling intimidated, general / lack of knowledge 
Pressure Tactics: No real time or opportunity to read/understand

No time to read – just sign, it’s fine

Timing: she had to leave for Dr apt. Might have been time pressure - he said she had to pay immediately.
Ex: having to sign hospital forms first in order to admit someone to hospital – not going to read everything b/c want to admit the patient as soon as possible
Or, even if you do know the hospital clause, b/c of emotional stress and need for hospital’s immediate services would likely leave you without power to bargain and give no choice but to acquiesce in order to admit patient

Irregularities/overreaching/ “naughtiness” in bargaining power

Poor, illiterate, unsophisticated party

Trouble reading and understanding the K 

Unfair Surprise: Occurs when the reasonable expectations of a party are disappointed as a result of the bargaining process. Evidence can be demonstrated by the following

Lack of actual knowledge of terms: 
Maybe b/c of lack of education or poor cognitive skills. Not necessarily mental incapacity. Cases normally P who are uneducated, very young or very old

Difficult to understand terms

Legalese

Sharp Bargaining Practices: marketing techniques that border on being dishonest and misleading.

Exception: Marketing techniques are not always evidence of sharp bargaining practice

Complex and Hidden Terms in a Complicated Document: Different when a party purposefully makes a document more difficult to parse than necessary. In such cases, court may conclude that there was unfair surprise.

Putting an important clause at the end of a dense and lengthy contract and especially where it’s not printed in a way that draws attention to that clause – i.e, no headings or TOC or any discussion about that important clause

Requiring that a party separately initial an important term is evidence that the term was NOT hidden

a lot of terms written on back of K and written in small print in light color. The paper was very thin, so can see print on front through the back
Substantive Unconscionability

Rule: Substantive unconscionability may be shown by: (1) Overly Harsh allocation of risks not justified by the circumstances, or (2) Great price disparity (i.e., gross inadequacy of consideration, unduly favorable to another party). Courts take into account all of the facts and circumstances including the commercial needs of the particular trade or case 
Rule: Unfairness of the terms: where one party receives little value or the other party is unduly rewarded
Exam tip: It’s not usually enough to show merely that the K is disadvantageous to the complaining party or strongly favorable to the other party. Must establish that the terms were not justified by business realities and were so one-sided as to be oppressive
Overly Harsh Allocation of risks not justified by the circumstances:

Disclaimer of Liability for Intentional Torts and Gross Negligence 

Can disclaim liability for negligent conduct: bungee jumping company says they are not liable if you die. These clauses are valid only to extent of company’s liability. Didn’t know, but way they were storing bungee cords hurt them and they snapped.

Intentional tort – company intentionally cutting the cord – Or being reckless about dangerous conditions is gross negligence – both are examples of substantive unconscionability

Mandatory Arbitration Clause – Only when they include certain features 

Forum Selection clause – where forum selection that selects a distant forum

Or attorney fee - when consumer has to foot half or more attorney fee

Exam tip: Mere fact of arbitration is not in it of itself of unconscionable
EE: A court is likely to react to a challenge to an arbitration provision with more sympathy where the overall circumstances show overreaching by the dominant party in the imposition of an adhesive and unfairly one-sided K

Ex: Adhesive manner of Arbitration could satisfy procedural unconscionability
Attorney fee where consumer has to foot half or more of the bill
One Sided nature of the arbitration provision can satisfy substantive unconscionability 

1. Ex: referencing the rules of the American Arbitration Association, but not providing those rules

2. Imposing arbitration on employees only but not employer

3. Shortening the limitation period for employees’ claims, but not for the employer

Great Price Disparity: Compare the price actually being paid by the complaining party to the price being paid by other similarly situated consumers in similar transactions.

That the price exceeds cost or fair value, standing alone, do not state a cause of action

Ex: A charges 50% more b/c giving up vacation to do the work. 50% increase is a reasonable rate of time and a half for the service. This does not shock the conscious enough for substantive unconscionability. Thus, if the only procedural unconscionability you have is adhesion, you’re supposed to have a lot of substantive unconscionability so this would not be enough for an unconscionable defense
EE: When the K terms are grossly oppressive, procedural unfairness may be found simply in the opportunistic use of a position of dominance

EE: Whether a K/term favors one of the parties more than should reasonably be expected, given the commercial context in which the K was made

Exam tip: If you default – it’s unfair that now you are required to pay immediately even more than the entire K itself in the commercial context

Wouldn’t automatically assume in this type of business this would happen

Ex: liability where if you default on 1 payment then you’re forced to purchase the whole thing. That is typically surprising and seems unfair that Just one default / one error then accelerates the entire payment.

Ex: Incurring a liability for services from which you receive no personal gain (Ex: being forced to pay for someone’s hospital visit if you admit them)
Substantive Unconscionability Overarching Factors

Bargain that is such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other

Terms that shock the conscience

Terms not just unfair but that are oppressive (add-on clauses)

Waiver of important rights (constitutional)

Terms so unfair as to suggest defects in the bargaining process

EE: In a situation involving disparate bargaining power, great unfairness in the terms of the K may itself lead to the conclusion that the party who benefits from the unfair terms has engaged in procedurally unconscionable conduct by taking unfair advantage of its dominance

Terms extremely favorable to one party for no good commercial reason

14) Mistake
Overview

Overview: Mistakes occur and there may be circumstances where it would be inequitable to enforce a K that was formed on the basis of a mistake that was made in good faith.
More of an excuse than a defense – excusing a party from performing their duty

Remedies:

Rescission: if a court rescinds a K b/c of a mistake, but A has already performed then A can seek restitution for any benefit they conferred on the other party

Reformation: court may simply correct the mistake by reforming the K in order to more accurately express the intent of the parties

Include in checklist: in a fact pattern you will see nondisclosure and mistake together, the elements are different and you could have nondisclosure and not mistake and vice versa, or could have both. But in a fact pattern, if you see 1 ALWAYS inquire about the other
Step 1: Mutual v. Unilateral Mistake

Mutual Mistake - relates to a factual assumption shared by both parties. 
When however the mistake is about the condition of the thing and then that has a material effect on the PRICE of the good so that’s a mutual mistake
Unilateral mistake - where one party knows the true facts and the other does not or where both parties are unaware of the truth but the fact at issue affects the decision of only one of the parties - although neither realizes the error, the incorrect fact is a basic assumption of only one of the parties b/c the other does not use it as a basis for deciding to enter the K.
Ex: 2015 exam: Old man wants to sell his florist shop b/c he is getting old and Brian wants to buy it assuming the hospital (it’s main profit revenue) that’s across the street, didn’t just make a plan to move across town. So the old man didn’t enter the K based on the basic assumption that the hospital would still be there, but Brian did.
So the mistake on price is a unilateral mistake bc it’s about the valuation of the thing. So its automatically the seller’s basic assumption. 
EE: Mistake as to the identity of the other party is treated as a factual error and a unliteral mistake 
EE example: A was not involved in the determination of B’s price. It simply reacts to the end result of B’s calculations, which it will accept or reject.
Mutual Mistake

Rule: Where a [1] mistake of both parties at the time of a K was made [2] as to a basic assumption on which the K was made [3] has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party [4] unless he bears the risk of the mistake.
Step 1: At K Formation MADE A MISTAKE: FOCUS ON WHAT THEY MISTAKENLY BELIVE 
At time of K formation, both parties Make a mistake: a belief that is not in accord with the facts, held at the time the K was executed. The mistake must be an error relating to a fact. 
Mistake about some fact/ factual situation- believing something to be true when it’s not. Lenawee – a mistake is a belief that is not in accord with the facts. The erroneous belief that one or both of the parties must relate to a fact in existence at the time the K was made, rather than one predicted to occur in the future.

Parties are mistaken about some existing fact, not when they merely made a bad prediction about the future

Ex: an erroneous judgement that a pricing formula would work for the period of the K is NOT a mistake, but an error in judgement

Step 2: Basic Assumption: Wouldn’t have entered K if knew the truth – FOCUS ON WHAT THE THING ACTUALLY IS AND WHY THAT’S IMPORTANT TO WHETHER OR NOT THEY WOULD HAVE ENTERED INTO THE K
Basic assumption: The parties assumed the fact was true and they wouldn’t have entered into the K if they knew the fact was not true b/c that fact was so fundamental to the shared intent and purpose of both parties. Exam tip: if they knew what it was, they would not have entered into the K. So if they knew it was actually a diamond (when they thought it was a ruby), they would not have entered into the K
Parties execute a K to rent a building without being aware the building already burned down a few days ago – probably excused due to mistake

Ex: You think the price is X, but it’s really Y

Economic or market based factors does NOT count as a basic assumption for mistake

Step 3: Material Effect: the magnitude of the mistake – is it costly mistake or is it trivial. How much of a costly / financial impact does it have. Severe imbalance / windfall – impact of mistake
Material effect: A mistake does not have a material effect just b/c you wouldn’t have entered into the K if you knew the fact wasn’t true. Must be a severe imbalance, a windfall for how much you really lost out of pocket, how much you’re damaged, or how much the other party is being unjustly enriched b/c of this mistake.

Look at mistakes impact on the exchange to see if it substantially deprived the adversely affect party of the value expected. A severe imbalance in the value
Ex: John Wayne Boots vs. Bruce Wayne boots are the same in monetary terms, but they are not worth the same cost to the buyer b/c Buyer like John not Bruce Wayne

Courts likely to say there was a material effect even though the monetary value b/w the 2 boots are the same, but Restatement urges flexible concept of fairness

There must be a resulting imbalance in the agreed exchange that is so severe that he cannot fairly be required to carry it out.

Exchange is less desirable to A but also more advantageous to the B

One party is paying a lot b/c of mistake and another party receiving a windfall b/c of mistake then it tends to be a material effect

Example: Buying timber land but the timber was destroyed by a fire. The basic assumption of the K was that there was timber on the land. There is a material effect on the transaction b/c the value of the land largely depends on the existence of the timber

Step 4/Exception: Mutual mistake is not available to excuse a party who meets all the other elements, but who bears the risk of the mistake. Does the party asserting it bear the risk –This is an or question – so if you have one – it’s dispositive 
[The risk is allocated to him by agreement of the parties, or] [Express assumption of risk] 
Ex: Express language that says 1 party will bear the risk of mistake, but could also be conduct. Is there any language where there is a clear understanding where it’s on you if there is any mistake

Ex: “As-is” language – see Lenawee case
Exam tip: If you have as -is language – go back to see if procedural unconscionability 

[ He is aware, at time of K formation, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, OR ] [Implied assumption of risk]
When a party has limited knowledge but treats his limited knowledge as sufficient and doesn’t take any affirmative action to determine the facts. Some courts will say this is an error in judgment – not mistake in fact. THEY WERE ACTUALLY PUT ON NOTICE THAT THEY HAD LIMITED INFO AND TREATED IT LIKE THAT WAS SUFFICIENT ANYWAY
Nelson v. Rice: Estate of Nelson sold 2 painting for $60. Estate knew Nelson had framed art and that the appraiser they hired was not qualified to appraise fine art. By relying on the opinion of someone who was admittedly unqualified to appraise fine art to determine its existence, the executors consciously ignored the possibility that the estates assets might include fine art, thus assuming the risk. 

Estate ignored the possibility that the paintings were valuable and only took action after learning the painting was worth over $1 million because of Rice’s efforts.

Slightly more than just negligence: More than just that you were negligence b/c you didn’t know but you should have known. It’s not that estate of Nelson should have known the painting was valuable, it’s that they were actually aware that there was a distinct possibility that Nelson left paintings that were valuable. 

Exam tip: beware of negligent cases – negligent behavior in itself is not sufficient to shift risk. Just b/c 1 party should have done more research does not mean they can’t claim a mistake excuse. Must be a neglect of a legal duty
If a party makes reasonable efforts to be informed of the true facts, but is still wrong, then a court may determine that the party should not bear the risk. A reasonable effort could include consulting an expert – which they didn’t do in Nelson

[The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so] [Equitable assumption of risk] If express / implied assumption of risk present – don’t go to equitable allocation of risk
EE: Negligence is a factor that is taken into account in deciding whether a party assumed the risk of the error. This will weigh against him in the balance of the equities
EE:On the other side of the balance is the hardship he will suffer if the K is enforced. When the potential impact of the mistake is so severe to the mistaken party as to threaten his livelihood, and only reduces the gains of the other party, a court may be swayed by the balance of hardship.
1. However, this still may not be weighty enough to be the overriding factor in the decision to foist the loss onto 1 of them. Relative blame and innocence must be considered as well. 

Not that the parties agreed and said this is how they would allocate the risk, or that conduct by one party assumed the risk – rather the court thinks given the totality of the circumstance it would be more equitable to say party A is better able to absorb the costs of the mistake and so for fairness reasons you assume the risk

Negligence is not relevant for risk sub-element 2 – it might be a reason why the court would shift the risk to one party in this sub-element – b/c they were more negligent in this situation

Courts have flexibility: can allocate risk b/c one party had more bargaining power or superior knowledge about the type of transaction – court allocating risk b/c of fairness.

If party makes "reasonable efforts" to be informed of the true facts, but is still wrong- courts may determine that the party should not bear the risk. 
Reasonable efforts to be informed of true facts not reasonable efforts to mitigate the mistake

Step 5: Check to see if nondisclosure applies

Unilateral Mistake

Rule: Where a [1] mistake of one party at the time a K was made [2] as to a basic assumption on which he made the K has a [3] material effect on the agreed exchange of performances that is adverse to him, the K is voidable by him [4] if he does not bear the risk of the mistake, and [5]

[The effect of the mistake is such that enforcement of the K would be unconscionable, OR]
[The other party had reason to know of the mistake or his fault caused the mistake] 
Scrivener’s errors: refers to a typographical or calculation error

If the other party caused the mistake, then a court would clearly let that party suffer the consequences of a rescinded K

Step 1: At K formation

At time of contracting, the adversely affected party made a mistake: Error must relate to a state of affairs existing at the time, rather than one predicted to occur in the future

Step 2: Basic Assumption

Erroneous fact was a basic assumption on which the adversely affected party made the K. 

Not concerned with a shared assumption, but with the individual motive of only one of the parties, which has not necessarily been communicated to the other. 

That only 1 party believes to the point of certainty or basic assumption that some fact or circumstance is then in place when in fact it is not

Ex: Diamond class example. The mistaken assumption in question is the profit. The buyer doesn’t care about the seller’s profit – that’s immaterial. If seller gets price wrong in regards to how much they charge for profit – that’s only their assumption. Buyer just pays whatever price is listed and their motive is not seller’s profit

Step 3: Material Effect

Mistake must have a material effect on the mistaken party 
the magnitude of the mistake – is it costly mistake or is it trivial. How much of a costly / financial impact does it have.

Like mutual mistake, this element concerns the mistake’s objectively determinable impact on the exchange of values

Step 4/Exception: Allocation of Risk. 

KEY: Adversely affected party must not have borne the risk of the mistake: 

See mutual mistake sub-rule for risk of mistake

Step 5A: Enforcement of K with the mistake is unconscionable: 
Not talking about unconscionability defense, just talking about substantive unconscionability 

Step 5B: Knowledge of mistake or fault in causing the mistake
Knowledge of the mistake 

Non-mistaken party really knew or should have known that the other side was making a mistake

If it's the non-mistaken party that had the knowledge - then supports unilateral mistake defense b/c it's even more inequitable to enforce the K if the non-mistaken party had some knowledge about the mistaken party's mistake

Exam tip: look for large price disparities b/w 2 bids

Palpable error: Egregious mistakes that the other party should have known about 

Fault in Causing the mistake

If the other party caused the mistake, then a court would clearly let that party suffer the consequences of a rescinded K 

Step 6: Check if nondisclosure applies 

15) Changed Circumstances

Changed Circumstances Typical Scenarios

Destruction of the subject matter of the K Thing

Frustration of Purpose
Ex: Death/Incapacity: Courts will look at the language of the K to determine the intent of the parties. If the terms specified not only the services must by rendered by A, but also for whom they are provided (to B), then if B dies the court will say A cannot perform his duties under the K since B was no longer alive to receive the services. A basic assumption of the K was that both parties would remain alive; therefore, B’s death frustrated the K’s purpose.

Applicable to impracticability

Government Action – like a change in the law, that then makes it illegal or even more expensive to procure the raw materials

Applicable to frustration of purpose and impracticability

16) Impracticability

Rule: Where, [1] after the K is made, [2] a party’s performance is made impracticable without his fault [3] by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his duty to render that performance is discharged, [4] unless the language or the circumstances indicate the contrary
Step 1: After K formation
After K formation: if the circumstance existed at K formation, then changed circumstances doctrine does not apply -> consider other defenses like mistake. 

Step 2: Supervening Event occurs without fault of party seeking relief. MT: If event that creates a choice – harder to say you didn’t have a choice and that it was a supervening event w/o fault of your own
A supervening event occurs without fault of the party seeking relief: The party seeking relief cannot be the cause (directly or indirectly) of the supervening event. 

Not that there was a defect in the K that makes it voidable, some event happened after K formation that makes the K not enforceable 

Ex: acts of gods, acts of third parties, changes in background laws which make certain activities illegal

Exam tip: for policy reasons we excuse duties of 1 or both parties b/c of impracticability / frustration of purpose b/c of something that happens after the K formation. 

Prohibits both intentional and negligent actions that cause the supervening event 

If A breaches and makes it impossible for B to perform, then A is at fault and can’t assert a changed circumstances defense

Step 3: Impracticability of performance, meaning either:
Literally impossible to perform by anyone; or

Exam tip: if exam is about impossibility – use the impracticability test

Performance results in “extreme and unreasonable difficulty, expense, injury, or loss.” Just a more impracticable performance, just a more expensive performance is not sufficient. Must be extreme and unreasonable.

A mere increase in cost, lack of profit, or even some degree of loss is not enough to make a performance impracticable 

Ex: Severe shortage of raw material b/c of war or natural disaster, a market increase in cost, unforeseen shut down of major sources of supply

Court said 10 or 12 times as much as the usual cost = impracticable

14% increase is NOT impracticable

Some courts cite a threshold of at least a 100% cost increase

EE: Impracticability should not be permitted as an excuse when the change in market conditions merely has the effect of making the performance more valuable than anticipated, especially when the only harm is nothing more than the loss of an opportunity to sell services at a greater advantage

Step 4: Basic Assumption that the event would not occur
Basic Assumption that the event would not occur: this basic assumption that this event wouldn’t happen must have been the basis on which the parties made the K

Event need not be unforeseeable; parties just need to assume that the event would probably not occur

Parties assumed the event probably wouldn’t occur- they didn’t even think about it when entering their K. Or maybe, one or both of them may have realized the possibility of the event happening, but it was not considered a strong enough likelihood to be raised and dealt with as a contingency in the K. Lots of things are foreseeable, bad weather is foreseeable, but can still prove impracticability from bad weather. See Opera case 

Ex: parties assume other won’t die during performance of K, but sudden death is a possibility even though parties might be healthy. If the performance of the K requires the personal services of one of the parties, then the basic assumption of the K would be that such a party would be alive to perform the services

Market conditions are not a basic assumption b/c they are only a prediction

Step 5: Allocation of Risk

Allocation of risk: Party seeking relief must not bear the risk. See mistake risk allocation 

Exam tip: impracticability / frustration of purpose problems turn on risk rather than basic assumption or material effect.

Was the risk allocated by agreement

Did 1 of the parties knew or should have known of the risk

1. Ex: maybe tensions b/w countries were heating up but government contract went ahead anyway and then war broke out after K formation. So that’s example of implied assumption of risk
Or based on principles of equity and fairness

Assumption of Risk Analytic Framework:
Look at the K itself, see if the K has any express and specific term assigning risk

Check if parties allocated risk through force majeure clause

If K terms don’t settle the issue, its context, including normal commercial practices and expectations, must be examined to decide where the risk should lie 

Parties allocate risk for changed circumstances by agreement through a force majeure clause: A standard clause in K that excuses a party from performing under certain conditions that are beyond the control of the parties.

Force Majeure Clause must describe 3 conditions to be enforceable

External forces outside of the control of the parties

Not reasonably foreseeable

Materially affect the performance of the party’s duties

Examples: acts of God, civil unrest, terrorism, war, human-made disasters, strikes or new gov legislation that affects a party’s performance.

Remedies:

Rescission and Restitution: Parties may be excused from performance, but may recover for restitution if unjust enrichment

Partial Impossibility, Partial enforcement, and reformation: court might still enforce the rest of the agreement and only make void the obligations that are now impossible

If performance is only temporarily impossible, then the duties under the agreement are only suspended until performance is no longer impossible 

UCC: excuses a seller from timely delivery of goods contracted for, where his performance has become commercially impracticable because of unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting.
Impracticability is measured in the commercial context. 

Increased cost alone is not enough to relieve a party of performance. Similarly, most labor disputes also do not excuse a seller since these events are foreseeable

Courts are reluctant to provide relief even in the face of significant losses if the risk was one that could have been protected against.
17) Frustration of Purpose

Rule: Where, [1] after a K is made, [2] A supervening event occurs without fault of the party seeking relief. [3] The event causes a party’s performance to become substantially frustrated. [4] the non-occurrence of the event was a basic assumption on which the K was made [5] the party’s duties are discharged unless the K language or circumstances indicate risk should be allocated to 1 party

Exam tip: pay attention to who is asserting a changed circumstance defense. Answer will change to either impracticability/impossibility v. frustration of purpose depending on who asserts the defense.

Impracticability is mainly for a defense to a party who cannot perform as promised as a result of a supervening event. 
Ex: A theater company – when the theater burdens down

All element of frustration of purpose are the same as impracticability except step 3

Step 1: After K is made

Step 2: Supervening event occurs without fault of the party seeking relief

Step 3: Even causes a party’s performance to become substantially frustrated
Principal purpose of K is substantially frustrated, 
K is now meaningless to perform – not necessarily that it’s impossible or impracticable 

Difference b/w frustration of purpose and impracticability: Not showing that a party’s performance is unduly burdensome, not showing that it’s pointless

Impact is on the benefit reasonably expected by that party in exchange for the performance. The event so seriously affects the value or usefulness of that benefit that it frustrates the K’s central purpose for that party

Test: whether the principal purpose of the parties’ known intent of the K is substantially frustrated so as to make performance of one party pointless 

Exam tip: sometimes a purpose was frustrated, but it’s not the principal purpose. Professor will do this on exams to trip people up. 

Ex: sometimes both parties share the same underlying ultimate purpose for the K. When unanticipated events make performance pointless, parties are excused.

The principal purpose MUST be known by the other party as well. 

Exam tip: if the principal purpose is not known to the other side, then you would not succeed in a frustration of purpose defense

Parties do not have to have the same purpose, but frustration of a hidden, secret or otherwise undisclosed purpose is not enough

Profit does NOT count as a principal purpose

EE example: Economic downtown in farm equipment market so seller terminated the K. Court said the primary purpose of a K is to sell farm equipment then that purpose can still be achieved even if the desired goal of profitability couldn’t – thus no frustration of purpose defense.

Step 4: Basic Assumption that the event would not occur
Step 5: Allocation of risk

IV. Interpretation of Terms

18) Parol Evidence Rule

In General

Overview: the method courts use to determine whether a judge will allow a jury to hear evidence other than the writing to determine the parties duties (what evidence is allowed to interpret K)
Policy Purpose: to protect written K against perjured or otherwise unreliable testimony of oral terms. Encourages parties to write their agreements

EE: Idea that people intend their writing to be the final version that supersedes anything that might have been proposed, discussed, or agreed to prior to execution of the writing but not ultimately included 

EE: An allegation of prior consensus on an oral term is suspect when the oral term is not incorporated into the writing executed for the purpose of memorializing the agreement

EE: Its absence from the writing suggests either that it is a complete fabrication by Buyer, or even if it was agreed to, that the parties intended to supersede it by the written term

EE: Although a prior written agreement reduces concern that the buyer made up the claimed agreement, its absence from the final writing still suggests that the parties must have intended to supersede it by the final writing term

Statute of Frauds v. Parole Evidence
Statute of frauds goes to the issue of what kind of agreement must be in writing in order to be enforced -more about enforceability

PE goes to the question of what evidence the court can consider when interpreting a written agreement – more an interpretation issue than enforceability – what evidence can be used

Does not have to do with rules for interpreting K language – Parol evidence is about what evidence can we look to in order to interpret what the K means 
Facts that trigger PE: Not every breach of K involves parol evidence. Parties might agree writing reflects their entire agreement, or entire agreement may be oral and thus PE not an issue.
At least 2 parties entered in the K, and there is writing that is evidence of the K

If no written agreement – then no parol evidence issue

1 party asserts that the writing (and only the writing) contains all terms of their agreement

The other party asserts that there was prior or contemporaneous oral agreement or written agreement [i.e,. PE] that reflects some of the terms of their agreement

Other party says “wait, we had this other oral agreement for how we define a term / the duties under this K that was reached either before or at the same time this K was entered into”

Exam tip: Parties are disagreeing about what terms were actually included in the K, they are not mistaken about a fact where it’s a mistake analysis
Main Issue for PE: Is the parol evidence admissible (something determined by a judge)
PE is all about admissibility of evidence: what kind of evidence extrinsic to the written agreement may a judge allow the jury to considered 

Defining Terms

Rule: When the parties to a written K have agreed that the writing is a final and complete expression of their agreement, then a court shall not admit extrinsic evidence of prior contemporaneous agreements that supplement or contradict the writing. If the writing is only a partial expression of the contractual terms, then the writing cannot be contradicted but can supplemented by evidence of consistent additional terms
Parol Evidence: Parol means oral, but parol evidence includes extrinsic evidence
Extrinsic Evidence: refers to any evidence of the agreement (oral or in writing) outside of the writing that is purported by 1 party to be the final and complete expression of their agreement

Final and Complete Expression: If a document is final and complete expression – then it is said to be a total integration. 
Final: The final version – not a preliminary draft of the agreement used in the negotiation process. Not an initial draft or working draft – must be final version 
Not final: says draft on the document, written in bullet points, an interim version where it’s more likely there may be other agreements out there that are relevant to modify, change or contradict that draft b/c it wasn’t the final version

Complete: the writing covers all subjects the parties agreed upon (not missing anything) That no other terms were agreed upon other than those in writing

Can have complete writing but not be final version – no integration

Total Integration: all terms of the K have been combined (integrated) into one single written documents. Requires the writing be both final and complete
Partial Integration: Parties intended the writing to reflect only part of their agreement. 

Still must be a final expression of the parties’ agreement, but differs from total integration b/c it is not a complete expression of their agreement since it only covers a subset of the partis’ agreement

Some of the terms are missing from the document but can be explained through parol evidence

Contradictory Evidence: when the parol evidence conflicts with a term in the writing

Consistent Additional Terms: when the term does not conflict with existing terms, rather the evidence supplements the written agreement
The supplementary evidence cannot be inconsistent with the rest of the K.

Consistency is determined by interpreting the writing in the light of all the circumstances, including evidence of the additional term

Inconsistency in terms: the absence of reasonable harmony in terms of the language and respective obligations of the parties

Ex: A purchased carpet from B and B was then supposed to install under written K. B can’t claim the parties orally agreed to a unilateral cancellation term where B can rescind the K whenever. Given the extent of A’s obligations like purchasing the carpet, an unqualified unilateral cancellation by B would was not “reasonably harmonious” with. The rest of the agreement

Parol Evidence and Analytic Framework

Step 1: Determining Integration: Is the writing a final integration? Exam tip: Must apply classic and modern jdx analysis

The total v. partial integration analysis is only relevant once if a writing is the final version. 

If a writing is not the final version – there is no integration and contradictory evidence and consistent additional terms are admissible and PE does not apply

Classic Jurisdiction (Minority Rule): Courts will only look at K language (four corners of the agreement) to determine if K = integrated (aka parties intended agreement to be final)

Court is confined by the writing itself to determine whether it’s the final version or not

Does it have the word draft in the upper corner, does it on its face just seem more like a draft – does it have bullet points

If blank spaces where terms would normally go – not fully integrated 

If a writing appears to have all the terms necessary to carry out the intentions of the parties, then it’s completely integrated.

EE: Final- If the writing, interpreted as a whole in accordance with the plain meaning of the language used, appeared to be a full and final expression of the agreement.

A merger clause is dispositive – sufficient to prove it’s a total integration but not required 

Merger Clause: a statement in the written K that says the writing explicitly represents the entire agreement b/w the parties. Shows the parties intended to create a totally integrated agreement. 

Exam tip: Is there an agreement that says “this agreement contains the complete agreement of the parties and supersedes all prior negotiations and earlier agreements pertaining to the subject matter of this Agreement. Any modifications, amendments, or waivers of this Agreement must be in writing and signed by each party to this agreement.”

Modern Jurisdiction (Majority Rule): Can look outside 4 corners. Considers all of the surrounding facts and circumstances (extrinsic / parol evidence) to determine whether a writing is integrated (parties intended it to be final). EE: Do the circumstances offer an explanation of why the term may not have been included in the writing

Classic v. Modern Court Factors to look at to determine if writing is the final version: Exam tip: Classic courts look at first 3, (sometimes 4), to determine if final version. Modern courts look at first 6 to determine if final version. Then when looking at partial v. total integration in classic court look at first 3, (sometimes 4), bullet points. In Modern court look at all 7
Merger clause: not dispositive like it is in classic jdx, but is strong evidence an agreement is fully integrated. Also considered boilerplate term if other evidence shows the parties intended the agreement to be partially integrated 

Merger clause is probative but not conclusive regarding final version/integration

Amount of detail in writing: If the writing is more detailed – suggests final version rather than draft. If doesn’t include the key terms needed for the performance of the agreement - suggests it wasn’t the final agreement

Nature of the writing: Is it just a set of bullet points? Is it on a napkin? Or was the document drafted as a formal K?? 

Was it a Form K (which doesn’t allow modification) – Restatement specifies partial integration is especially likely to arise when the writing is in a standardized form which does not lend itself to the insertion of additional terms

Formalities observed in drafting and executing the Agreement: Were attorneys involved in the drafting and signing of the agreement – attorney presence typically suggest that the parties intended the writing to be final and complete

Classic: Would look at just the document itself and see if there is a space for witnesses/notaries to sign that’s left blank – shows not final version

Type of transaction and business: Look to context: type of transaction, the prevailing expectations or customs of that industry. The interaction b/w the parties. 

Some businesses – it’s customary to have side oral and written agreements – Courts will consider business custom to see if a term is naturally omitted from the writing b/c of the way that business industry works where you would expect it to be part of another agreement. Thus, it’s partial integration and PE would allow a consistent additional term
Relationship of parties and past dealings: More formal dealing b/w parties - more relationship where all agreements reduced to writing? Or arrangement b/w relatives who are likely to have a lot of side agreements who didn’t put them all in writing.  

If 2 parties have routinely had side agreements in the past when doing similar deals, that establishes a course of dealing that lends credibility to the assertion that the present deal also had a side agreement

For full v. Partial integration only: The nature of the parol Evidence

“An agreement is not completely integrated if the writing omits a consistent additional agreed term which is such a term as in the circumstances might naturally be omitted from the writing.” 

Should this term have been included b/c it’s central to the K you are claiming – if yes and it’s not in there then there is a reason it was left out so thus final integration
You wouldn’t expect the writing to encompass that issue. It is separate enough or collateral enough to the subject matter of the writing that you expect it to be part of a different agreement – then partial integration

If it is not something that would naturally be admitted – AKA it is a consistent additional term that most K’s like this have this term – then there is probably a reason the parties excluded it. They excluded it on purpose
Admissibility of Evidence: 
Step 2: Is it prior to or contemporaneous with the writing?

Exception: Agreements (oral or written) reached after the writing are fully admissible 
APPLY RULES OF MODIFICATION 
Step 3: Is the evidence being offered to prove what was actually agreed to (i.e., a term of the agreement?)

Does it change or contradict the terms of the writing (not admissible)

Contradict: writing says price is $100, can’t have separate agreement saying it’s $99

Does it add consistent  terms that don’t contradict the writing

Admissible if K is partially integrated; not if completely/fully integrated

Consistent: doesn’t contradict the writing, but the term wasn’t in the writing and is consistent with the other terms in the written agreement

Since not changing term / we don’t have facts this term contradicts any other term / not explaining a term already in written agreement – it’s a consistent additional term

Exam tip: Is it a partial or total integration? Can only determine if the writing is fully or partially integrated by looking at the parol evidence sought to be introduced 

Does it just explain the meaning of the writing (generally admissible)

Does the evidence sought to be introduced just explain and ambiguous term or phrase. Likely to come up a lot 
	
	Contradictory (substituting) Terms
	Consistent Additional Terms
	Term that Explains the Meaning (clarifying)

	Total Integration
	Not admissible
	Not admissible
	Admissible (see interpreting ambiguous terms analysis)

	Partial Integration
	Not admissible
	Admissible
	Admissible (see interpreting ambiguous terms analysis)

	No Integration / NOT FINAL VERSION (AKA A DRAFT)
	Admissible
	Admissible
	Admissible (see interpreting ambiguous terms analysis)


Step 4: Partial v. Total Integration
Prof says question of is this writing total v. partial integrated – really can only tell by looking at that parol evidence. You need to look at the parol evidence – key reference point

See step 1 for all 7 factors 

A modern jdx would probably look at the relatively short length of the writing, the fact that it was handwritten, and the fact that it was entirely drafted in one hour, all make it likely that the parties intended the integration to be merely partial.
If term that would normally be in this type of K, then it is full integration and there is reason they left out the term and is not admissible.

If term is in line with all the other terms in the writing, but most people when creating this type of K don’t have this term in there, then we say this is a partial integration and we will allow this evidence in court. 
Step 5: Consider Exceptions: These exceptions allow the introduction of evidence regardless of the type of jurisdiction (classic or modern), level of integration, or type of evidence. Except for number 2, these are all situations where the evidence is not being offered to prove the actual terms of the agreement, but rather something else. Exam tip: If one of these exceptions applies, then a party may introduce the evidence even if it is contradictory evidence with a fully integrated agreement in a classic jdx 
Evidence offered to interpret an ambiguous term
Classic: Term has to be ambiguous on its face

Modern: judge may consider any PE to determine whether a term is ambiguous
Subsequent agreements (oral or written): happens after the formation. Can always be admitted. Some merger clauses prohibit oral modifications but modern jdx routinely refuse to enforce the no oral modification clauses b/c it’s often a boilerplate term that attorneys include in every K as a routine matter

If Subsequent agreement then you actually can conflict with terms of primary agreement, but you can’t contradict terms in collateral agreement 

Showing of fraud, mistake, duress, undue influence, or other voidability

Ex: Court will accept oral evidence of antecedent fraud that induced a party to enter into an agreement 

Collateral agreements with separate consideration: A Separate K that’s related to the integrated written agreement. So even if total integration – it’s an exception
Exam tip: Terms of the collateral K must not conflict with the terms of the primary agreement

Collateral agreements are made before / contemporaneous to the written agreement
Collateral K must be one that the parties would not ordinarily be expected to embody in the integrated writing

Oral Condition of precedents to the formation of the K

Main agreement won’t come into effect unless other condition precedent happens. If that condition precedent was purely oral, doesn’t bar evidence of that evidence to show the writing never became effective.

UCC Parol Evidence

Rule: Terms with respect to which the confirmatory memoranda of the parties agree of which are otherwise set forth in a writing intended by the parties as final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
By course of dealing or usage of trade or by court of performance; and

By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

Exam tip: List UCC rule then apply the common law analysis framework even under UCC
19) Interpreting Ambiguous Terms

Breach v. Parol Evidence v. Interpretation

Breach: Disagreement over whether or not the K was breached

Parol Evidence: Disagreement over what the express terms of the K even are – do the terms of the K include this additional oral term we discussed months before the K was signed?

Interpretation Issue: A disagreement over the meaning of an express term in the K – a term that indisputably exists but the parties attach different meanings to them so now the court has to decide the objective meaning / what the parties intent actually was

Trying to decode a term that already exists

Identifying Interpretation Issues

Step 1: Do the Parties have a dispute over the meaning of a term
Disagreements over the interpretation of a term: Parties assign a different meaning to an express term in the K. This looks at what is the meaning of a term in a K

Not a PE analysis question about what express terms are or a breach analysis question about whether a party fulfilled his duties

Step 2: Is the Term of the K ambiguous: In interpreting a K, courts first determine whether an ambiguity exists. An ambiguity exists if [1] the meaning of the term is uncertain or [2] the term is reasonably susceptible to more than one interpretation. If the K language is clear and unambiguous, then courts must enforce the terms as written (Even if the parties think it’s ambiguous).
When can PE be used to establish whether there is an ambiguity

Step 1: What jdx are we in: Classic (minority) or Modern (majority) approach

Step 2: is the term reasonably susceptible to meaning suggested by PE
Is it Patent v. Latent ambiguities: Classic/Minority can only have Patent – Modern / Majority can have either patent or latent ambiguity
Patent: language where the plain meaning of the language is either uncertain or reasonably susceptible to more than one meaning

Written specification says construction on building A, B, and C but drawings required construction only on building C.

Latent: requires additional outside evidence other than the plain meaning of the term in order to understand that the term is susceptible to more than 1 meaning

Blank order form wrote that Meyer Bros was the seller, but that company went out of business four years ago. The name of the seller was a latent ambiguity that could be resolve by admitting parol evidence
Is the Term reasonably susceptible to the meaning suggested by the PE?
If a party is advancing an unreasonable meaning to a term given the context, courts will hold there is no ambiguity and will enforce the clear and unambiguous language of the agreement – and won’t accept the PE to show the term is ambiguous
If yes, PE admitted and can use interpretation rules to explain the meaning
Step 3: Primary rules of interpretation: Hierarchy of evidence to look at to determine the objective intent manifested by both parties at K formation. The primary rules are the sources of evidence you look at determine the meaning of a term in a K and in a particular hierarchy. THEN IF FACT PATTERN SHOWS A KNOWS OR HAS REASON TO KNOW OF B’S SUBJECTIVE MEANING – APPLY MUTUAL ASSENT ANALYSIS – IS SOMEONE THE MORE INNOCENT PARTY IN THEIR INTEPRETATIONS – APPLY MUTUAL ASSENT AS EXCEPTION TO OBJECTIVE THEORY – CAN USE ALMOST AS A COUNTER ARGUMENT WHEN FACTS PERMIT. Is it that both parties are reasonable in their interpretation. In chicken case -the question was not which party was innocent b/c both were actually innocent– the question which party had the more reasonable interpretation. Whereas, in Raffles both were innocent and both had a reasonable interpretation. Prune exam – started off with cannon of construction for more reasonable interpretation, but then went on to say but also 1 party is more innocent than the other. 
Apply on exam: can you introduce the PE based of classic v. modern jdx – then does that resolve an ambiguity b/c of cannon of construction, but also does this PE show that 1 party is more innocent than the other – if so apply mutual assent subjective interpretation exception

Language of the express terms: (most important factor): Includes the language of the express terms and what was verbally said or written down. Assuming you could admit the PE you would look at that too – first look at final version and then other drafts only to extent to clarify

Ordinary meaning – considered first – starts with dictionary definition / plain meaning

Parties could expressly define a term in a K as having a meaning different from ordinary meaning. Could say “orange” means the color “black” and courts wouldn’t interfere to give the ordinary meaning

Technical Meaning: meaning different from ordinary meaning depending on the place, business or profession. 

According to Surrounding Circumstances: Interpreted in light of all circumstance

Was a party new to the trade (probably not aware of the trade usage), did either party have counsel, nature of the relationship, age, experience, education, etc.

Construed as a whole: Interpret specific clauses in the context of the general intent

EE: Read term in light of the agreement as a whole. Terms in one part of the K can cast light on terms in another.

Exam tip: Use Secondary rules as well when interpreting language

Except for interpretation against the drafter- b/c that isn’t looking at the intent of parties it’s more of a policy reason

Language also includes language from negotiation history (Ex: PE in form of prior drafts, or oral conversations while negotiating K)

Evidence of what was expressed by the parties during the period leading up to the K formation can be useful and relevant to establish the meaning of what was ultimately provided for in the agreement. However, PE might restrict the admission of this evidence.

Course of Performance/ Conduct: if term still ambiguous after looking at the express language – courts look at the actions of the parties performing under the agreement

Rule: Where an agreement involves [1] repeated occasions for performance by either party with [2] knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted of acquiesced in without objection is given great weight in the interpretation of the agreement. 

Note: if the express terms of the K make it unreasonable to interpret the K in accordance with the course of performance, then courts might consider the conduct to have established a modification of the agreement

Applies when 1 K and it is the current K whose terms you are trying to interpret and calls for repeated instances of performance

Idea: if ambiguous term in K – can use the way that parties treated each other during the course of performance of this K as an indication of what they truly meant  

Exam tip: How did the parties conduct themselves in the course of THIS PARTICULAR K being performed 

Their conduct in proffering and accepting, or otherwise reacting, to performance may provide evidence of what was intended by an indefinite term.

For a course of performance to be valid as a source of interpretation, it must be pertinent to the meaning of the term in controversy. 

1. If disputed term is about when the rent is due, then can’t look to lessor’s tolerance of ignoring lease agreement that said no pets.

Conduct must show that the party performed or accepted performance without a protest or reservation of rights. 

2. If Lessor saw Tenant had a duck and protested that it wasn’t allowed, the lessor’s failure to take stronger action does not support the conclusion that  the parties intended the no animals clause to not include ducks 

Conduct by only 1 of the parties, not known and acquiesced in by the other

3. If Tenant kept duck inside and Lessor never saw it or knew about it

The more extensive or repetitive the conduct, the stronger the inference that it does reflect what was intended by the parties. By contrast, isolated or single instances of conduct are more ambiguous and could simply be a waiver of, or disinclination to enforce rights on a particular occasion

Course of (PRIOR) Dealing: If language definition or course performance don’t resolve

Rule: Parties to a K establish a course of dealing when they engage in a “sequence of previous conduct which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.” 

Applies when parties in the past entered into multiple K in the past of a similar nature to the present K. Consider how the parties dealt with 1 another in PRIOR K of a similar nature. Contracts that are NOT connected to this current one (not this one)

Refers to any relationship the parties may have had in the period before the transaction in question

Course of prior dealing is only pertinent if the earlier relationship is comparable or analogous. The transactions must be substantially similar, the term in controversy must have been present in the earlier dealings, and the past conduct must be relevant to the meaning in issue.

If there is a consistent way that parties have dealt in the past, the past conduct may establish the duties that were expected under in the present

Way they dealt with each other in the past is a good indicator of what they really mean which in turn could help interpret ambiguities in current k

Parties establish a course of dealing when they have engaged in a sequence of previous conduct b/w the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct 

Does not apply where express terms of present K contradict the course of prior dealing

Trade Usage/Custom 

UCC Rule: Trade Usage is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question

Restatement Rule: Same as above, but add that trade usage may include a system of rules regularly observed even though particular rules are changed from time to time 

Trade Usage as Customary Practices

Trade Usage as Technical Definition

Class Notes on Trade Usage: old rule was that trade usage had to be notorious and universal, new rule is whether the trade usage is currently observed by the majority of dealers

First have to define the applicable trade or market where the term or practice is commonly used and then make some connection to parties of that trade

A consumer isn’t expect to know about the usage / custom in a trade- unless it’s so universal that even people out of the trade know about them

To Prove trade usage: expert gives testimony that the usage is currently observed by the great majority such that both parties that are part of that trade /industry should know about it 

Exam tip: Trade usage is the last thing we look at in the hierarchy

If trade usage conflicts with language of express terms: Language of express terms prevail b/c language trumps all the sources of evidence below it 

Step 3.5: Maxims of interpretation: the ways to interpret evidence from step 3 to determine the objective intent manifested by both parties at K formation
Preference to Interpret K as Valid, Lawful, and Reasonable: Interpret the terms of the K so that it is lawful, enforceable, and capable of being carried into effect, if it can be done without violating the intentions of the parties

Exam tip: always choose the interpretation that is more valid, lawful and reasonable

Ex: When 2 interpretations are possible, one rendering the K valid and the other rendering it illegal, the former, under elementary principles, is to be preferred

Courts should also give a K a reasonable interpretation that than an unreasonable one 

Pay $1 for a million phones and $.50 for over a million. Literal meaning would mean pays only $500,00.50 if produces a million and one phones. Court likely to interpret K to mean pay $1 for first million and .$50 for every phone produced after a million phones

Conflicts between Clauses: If 2 clauses conflict with each other, history rule: clause written first in agreement controls if there is an irreconcilable difference

Modern approach: if 1 of 2 conflicting clauses in a K seems dominant, that one should be enforced

Ejusdem Generis: (of the same kind): 
Where specific terms describing persons or things are followed by general terms, then the general words should be interpreted as applying only to persons or things of the same kind or class as those expressly mentioned.

Ex: if a law refers to automobiles, trucks, tractors, motorcycles, and other motor powered vehicles, “vehicles” would not include airplanes, since the list shared the common characteristic of land-based transportation.

Idea that there is a series of terms in a K followed by a more generic term – the generic term is interpreted in light of the examples that come before it

Interpretation Against the Drafter: If a party introduced an ambiguity into the language of an agreement, then courts may interpret the terms most strongly against the party who caused the uncertainty to exist

Public policy: drafter is likely to have had reason to know of uncertainties and may have left the meaning deliberately obscure, they are more likely to have provided more carefully for the protection of his own interests

Typically involving cases of adhesion K or where one party is in a stronger bargaining position and has more control over the drafting of the agreement

Conflict b/w 2 terms

Expressio Unius Est Exclusio Alterius: Idea that if you have a list it’s meant to include everything you want – if it’s not in the list then you meant to exclude it 

Specific v. Generic terms: Specific terms should be given greater weight than general provisions. Implication is that specific terms trumps general term to show intention of parties

Prefer separately negotiated terms over standardized terms – if Form K and parties changed 1 paragraph to fit their circumstances, if something in the separately negotiated paragraph conflicts with another paragraph that was pre-written in the form K – we prefer the separately negotiated paragraph b/c that is more of what the parties intended since they went through the trouble of changing it 
V. Breach

20) Breach of Contract

Step 0: Discharge of Duties

Overview: When the parties fully perform their contractual obligations, but performance is not the only way to discharge a duty
Complete and Full performance: if anything left undone, then party is in breach and their duty is not discharged. If you fully performed what you promised to do under the K, then you have no further duties at that point

Tender of Performance that is rejected: Tender is the act of offering to perform a contractual duty

If a party tenders their performance, but it is rejected by the other party, then the duty on of the tendering party is discharged

Agreement by the parties: parties can mutually agree to terminate the K.

Both parties’ duties must be executory – still significant performance obligations under the K for both sides

If at least 1 party has fully performed, then there would be no consideration for the mutual rescission.

Termination clause: Always look for a termination clause for when the other side could give you notice to terminate and when you have the power to terminate. Good to have termination clause for ongoing relationship

Sometimes condition attached – like can terminate if abc happens

Or sometimes can terminate if give notice

In absence of termination clause – you have to rely on other things like total breach to be able to terminate before end of K term

Valid defense or excuse can discharge the duties 

Not in breach if your duty is discharged
See if impracticability or frustration of person

Total Breach/Repudiation by the other party: if one party totally breaches a K, then the NBP may justifiably terminate the K and thus discharges the duties of the NBP.

Step 1: Factors Determining if Breach is Substantial Performance of Material Breach -> Total Breach
Discharge of duty: 

Always check and see ALWAYS CHECK IF DUTY CAN BE DISCHARGED BEFORE BREACH ANALYSIS – LOOK AT IMPRACTICABILITY AND / OR FRUSTRATION OF PURPOSE DEFENSE 
Is it frustration of purpose because here it is pointless to continue with the purpose contract? 
Or is it just impracticable to perform the K?
Caution: Don’t incorrectly classify a substantial performance as a material breach
Exam tip: Sometimes the non-breaching party prematurely decides there is a material breach when it was a substantial performance or that there was a total breach when actually it was a material breach

Make sure you as NBP don’t jump to the wrong conclusion about breach – b/c then you yourself may be accused of breach (total or material). If you make the assertion incorrectly and think you are completely discharged of your duties and walks away and you are not entitled to be discharged but you discharge yourself anyway - then you commit a total breach of the K

If NBP terminates the K without giving the breaching party an opportunity to cure/enough time to cure and the court concludes that the breaching party would have substantially performed / corrected the errors if given an opportunity to do so, then the NBP prematurely terminated the agreement and then they commit a total breach
Is it an installment Contract?

If installment look at perfect tender rule for UCC
If 1 installment is not paid – look at that missing installment individually to determine that installment is material breach but if multiple installments are not paid then maybe total breach 

If you have installment and it’s a then a substantial performance or even a material breach – but not a total breach. You can still sue for damages, so what you sue for is that the payment on that 1 installment
MT: Ray missed 1st payment b/c K specifies 6 monthly installment of $200 each. This is just not a material breach at this point and it’s not enough to say whole K is a total breach. This is the 1st of several installment payments, so Tia must continue to uphold her end of the bargain, but she can continue to do so and maintain an action against Ray regarding this particular installment. If Tia sues Ray for this breach on this 1 installment, she can recover the $200 missing payment. She can only claim what she is entitle to at this point in time
IF missing 1 installment – can that be construed as a repudiation of all future obligations to pay the other installments in the agreement? Not in and of itself b/c missing one out of 6 installment payments, without more, does not evince a clear and unequivocal intention to breach all the other installments 

Is the breach on a material term

The breach must be on a term that is so central to the bargain that its breach deprived NBP of the value that he reasonably anticipated – then material breach

Courts task in deciding on the materiality of a breach is to differentiate those deviations that go to the heart of the K from those that do not

Measure the gravity of the breach in light of the K’s language, circumstances, and purpose
Small Deficiencies in Quantity or Quality: 

When precision is not critical

Over the 50% mark, but not exactly the performance you promised to perform. Think of as like a minor breach – there are only minor / small deficiencies
Delay in Delivery: 
If initial down payment not paid all – then material breach and can suspend performance b/c don’t even have to start

Exam tip: The expectation is that the down payment will be made as a precondition to doing the work, without it, it does not seem fair to make them do the work. They can likely suspend performance until breaching party remedies the breach.
Also could be approached from a condition perspective (like from Parol Evidence) – the down payment was a condition of future performance since it never came this is material and will discharge the duties.
Explicit Time is of the Essence Clause: states a party will be in total breach if performance does not occur by a certain date at a certain time 
Typically negates the right of the breaching party to cure

The effect of time is of the essence clause is to preclude the application of the substantial performance doctrine. If the party misses the deadline (even by a minute), then they have totally breached, giving the injured party the right to terminate the K and sue for breach

If a party misses the deadline even by a small amount – they have totally breached

Some courts consider time is of the essence clauses as a boilerplate and may excuse the performance

Not implied: typically, time being of the essence is not implied. Even if the date is written down, most people don’t think that delivery a day or even is a week late is a material breach that would allow the other party to suspend performance (but it might result in some damages)

So typically, it must include some language that even 1 day late is a material breach to show a special circumstance is conveyed to the seller

There might be situations where based on prior course of dealings or the nature of the transaction/ product it can be implied that there is a firm deadline where if just a little late it will result in a material breach – but depends on facts

Amount of Benefit not Received: 
Degree to which the injured party has not received the full performance expected under the K – how much loss occurred. How much is still left to be done? The more that’s left the more likely to be a material breach. The more that’s already been complete – the more likely it’s a substantial performance
More a NBP has been deprived of the benefit, the more material the breach

The greater the benefit received the less material the breach

The more the breaching party has delivered what was expected by the NBP, the more substantial the breaching party’s performance

Consider the quality and the quantity of the breaching party’s performance 

Consider the overall purpose of the K to determine the degree to which the injured party has received the benefit of their bargain

Do the deviations go to the heart of the contract?

Ex: Color of roof is slightly off, client expected uniform roof color and they didn’t get that benefit. They were deprived the majority of what they were expecting for the K

Adequacy of Damages

Is it possible to force NBP to continue to perform their duties and can adequately compensate them with damages? Or are $ damages not enough and the only way to compensate them is allow them to suspend their performance? 

Is it more efficient to just award NBP damages / classify as substantial performance? Or is it more fair to let them suspend and classify as material breach. Is it more efficient to let them terminate the K and find another person to complete the job? 
Milner Hotels v. Norfolk & Western: damages are not sufficient. Probably no extent of damages are enough to require the Railroad company employees to continue to perform their duties of staying at a hotel with asbestos

Only way to compensate the RR company is to allow them to suspend their performance b/c the risks are too great

In construction K’s, defects can sometimes be corrected by hiring someone else to do the work and awarding the excess cost to repair the problem as damages to the NBP.
Breaching party substantially performed if it is possible to accurately estimate the cost to complete the performance.

Forfeiture suffered by breaching party

Will the breaching party suffer a loss EVEN MORE than the amount they will get back after restitution. Once in a lifetime opportunity – lose out on opportunity to get picked by an MBL
Maybe the breaching party gets their money back, but they are missing out on a once and a lifetime opportunity and maybe it’s disproportionate so much that the non-breaching party shouldn’t be discharged

If the breach was minor compared to how much they will lose out (aka get nothing but restitution) if the NBP terminates 

Likelihood of cure

The more likely that a breaching party will cure their breach and fully perform the K, the more likely the courts will find for substantial performance

How much do we think the breaching party has the resources to continue to perform and cure their breach? How much do they have to be willing to do?

This tends to be more of an issue in determining whether the material breach has ripened into a total breach

Lack of good faith and fair dealing

If the breaching party is not operating with an intention to fulfill the implied duty of good faith and fair dealing, then the court may conclude that the breach is more material

Note: depending on whether the other factors are present, this won’t be dispositive

Breach is a strict liability issue – but if willfully breached a K, court will take that factor into account in determining whether the breach is material or not 

Step 2: Substantial Performance
Substantial Performance: Substantial performance occurs when there are only small deficiencies in the quantity or quality of performance where precision is not critical. If the breaching party substantially performs, then the non-breaching party (NBP) will not be relieved of his duties, though compensation may be given for any damage caused by the partial breach.
NBP has No right to terminate K under partial breach. 

NBP must still perform their duties – cannot suspend performance for substantial performance 

NBP can recover damages of the minor breach
EE: If work was improperly done or property supplied was defective, compensation is measured by the cost to the promise of fixing the defect in the property
EE: If the breach lies in a failure to complete performance, the completion cost is the proper measure

If the breach involves a delay in performance, compensation is appropriately measured by determining the loss caused by the delay
MT: Ray missed 1st payment b/c K specifies 6 monthly installment of $200 each. This is just not a material breach at this point and it’s not enough to say whole K is a total breach. This is the 1st of several installment payments, so Tia must continue to uphold her end of the bargain, but she can continue to do so and maintain an action against Ray regarding this particular installment. If Tia sues Ray for this breach on this 1 installment, she can recover the $200 missing payment. She can only claim what she is entitle to at this point in time

Step 3: Material Breach
Material Breach: If a party has materially breached a K, then the NBP may terminate the K unless the circumstances suggest that the breaching party will cure its breach. If the breaching party is given a chance to cure the breach, then the NBP may suspend performance. If the material breach remains uncured, then it comes a total breach and the NBP may withhold performance and terminate the K
Non-breaching party has the right to suspend performance but they MUST give breaching party the opportunity to cure the breach.
As long as the breaching party cures their breach enough so that their breach is now a substantial performance – then the NBP must resume their duty to perform obligation - but it also has a right to damages and can recover damages

If breaching party unlikely to cure or they say they will never cure – then material breach becomes Total breach
When a party materially breaches a K, he cannot sue under the K for any performance that he would have been entitled to in the absence of  breach
He is, at best, confined to a claim of restitution, to the extent that the other party has been enriched
Must give the breaching party a reasonable time to cure the breach given the facts and circumstance

At some point, you may have to make determination that this person was given multiple opportunities to cure, they keep saying they will but they don’t. At some point a court would be entitled to say this person doesn’t look like they will come through, so this material breach has ripened to a total breach.

EE: Is there strong evidence that the breaching party is so incompetent that it would be incapable of properly completing performance in accordance with the K
Time of performance specified in K helps determine reasonable amount of time to cure

Note: curing a breach doesn’t mean a breaching party must fully perform

At minimum, the cure must transform the material breach into a substantial performance. In those circumstances, the NBP may no longer suspend performance but can then recover damages for substantial performance.

If a cure is feasible and the will to cure is apparent, the NBP takes a risk that a court may later disagree with his prediction of inadequate performance and may find him to have acted unreasonably in preventing rectification of the breach
Step 4: Total Breach
Total Breach: if a breach is not curable, then it becomes a total breach. 
If the breaching party doesn’t cure its breach then the non-breaching party may:

Suspend performance

Terminate the K

Sue for damages

	Act
	By Whom
	Effect

	Substantial Performance (=Minor Breach)
	By A
	* Allows B to sue for damages

* Does NOT discharge B

	Material Breach (=insubstantial performance)
	By A
	* Allows B to sue for damages

* Suspends B’s performance

* Discharges B ONLY IF breach becomes total

	Total Breach (=continued, uncured insubstantial performance)
	By A
	* Allows B to sue for damages

* Discharges B 

	Anticipatory Repudiation (=Total breach)
	By A
	* Allows B to sue for damages & suspend performance

* B can treat itself as discharged or wait until performance comes due

* If uncertain, B can seek adequate assurances


UCC Breach
Buyer’s Nonperformance: 3 ways in which a buyer might not perform his duties. Note if buyer breaches under UCC, still have to do material v. substantial performance test
Wrongful Rejection of Goods that are properly tendered

buyer prematurely or wrongfully rejects goods – then buyer is in total breach

Maybe seller has opportunity to cure and buyer doesn't give them that opportunity or b/c goods are actually not nonconforming

Fails to make payment

Time of payment: If K doesn’t specify when payment is due, then the seller can refuse to tender the goods until payment is made. However, most commercial K provide terms for payment. 

If buyer fails to pay, seller may refuse to tender goods

Form of Payment: Subject to the agreement, buyer can tender payment by any means but seller may demand cash if he gives buyer a reasonable amount of time to get cash

Anticipatory repudiation
Seller Nonperformance: Substantial performance doctrine does not apply when seller breaches
Nondelivery: Failing to deliver the goods at all

Seller doesn’t deliver the goods and buyer can sue for breach

Remedy includes money damages to compensate for any economic loss the buyer experienced because of the breach

Failure to Make Perfect Tender: Seller must perform exactly according to the terms of the K; otherwise, buyer can refuse delivery of the goods

Failing to deliver conforming goods – violate perfect tender rule b/c something is off 

Only delivering 99 items when you were supposed to deliver 100 or some trivial aspect does not conform

Under perfect tender – you can reject goods even if just a slight trivial nonconformity

Breach of Warranty: A warranty is a promise the good will perform the way it was supposed to. Warranty can be implicit or express by law 

If buyer accepts non-conforming good—seller can be liable for warranty damages

A breach of warranty could be something trivial and could be a subset of failing to make a proper tender, but typically breaching a warranty is a substantial breach. Must be a substantial nonconformity in failing to perform the way it’s supposed to perform – significant breach similar to material breach

Under perfect tender rule: by accepting the goods, buyer can no longer terminate the K

Anticipatory Repudiation: Seller repudiates the K if, before delivery is due, seller informs the buyer he will not perform his K duties. 

The buyer may then cancel (terminate) the K and declare breach.

Step 1: Perfect Tender Rule: [If the goods or the tender of delivery fail in any respect to conform to the K, the buyer may:] Conform means “in accordance with the obligations under the K”
Reject the whole; or

Must be within reasonable time after delivery. Sometimes reasonableness turns on how easy it is to discover the defect. If not easily discoverable could be weeks after delivery 

A buyer who remains in possession of the goods after rejection must hold the goods using reasonable care to give the seller a chance to retrieve them

Key: buyer must notify the seller if they make a rejections

If buyer rejects the whole before time of performance has expired, the disappointed buyer must give the seller a chance to “cure” by delivering a perfectly conforming delivery at time of performance

EE: Unlike common law, which treats late performance as a material breach only if the date of performance is material, the perfect tender rule gives the buyer the right to reject late delivery even if the time of delivery is not a material term

Accept the whole; or

Doesn’t prevent the buyer from seeking damages, but at that point – they can’t “suspend their performance” and reject goods b/c now they are stuck with that good and now all they can do is sue for damages to the extent to which goods don’t conform

Buyer can also revoke acceptance

This must occur within a reasonable time and before any substantial change in condition of the goods occurs

Now that you’ve already accepted the goods, you can’t revoke the acceptance just b/c minor non-conforming (so perfect tender rule doesn’t really apply). Now the goods must substantially deviate from the K – a material breach. Go to step 2
If you reject first – can reject for trivial defects, but if accept then you can only revoke if it’s significant deviation. Can still sue for damages that those trivial defects represent if it’s a substantial performance and there’s no significant deviation
Accept some commercial unit or units and reject the rest

Any non-conformity – even trivial – the buyer has 3 options

The word accept is not the same as offer and acceptance – b/c that already happened since K formed. Now pursuant to formed K the seller is trying to perform, but the goods are not conforming so goods are not as promised. So buyer can reject the whole, accept the whole, or accept part – so here accept is receiving the goods

Step 2: Seller’s Right to Cure under Perfect Tender Rule
After receiving the rejection – if they delivered early (time for performance under the K hasn’t happened yet) they still have time to cure and be within contractual time period for delivery, then they can as long as they act with good faith

Policy Reasons: Giving seller unconditional right to cure if within the performance date encourages people to work together and find self-help solutions to problems rather than the buyer having to go to a 3rd party (which is extra work)

Common theme in UCC – designed to let parties solve their own problems and work it out in good faith

If time for performance has passed – then the seller is entitled to cure – but only if they reasonably believe the non-conforming goods would be acceptable with or without money damages. AKA the seller reasonably believed the seller would accept the good with a small defect at the time of performance if he lowered the price. Since he ended up being wrong and the time for performance is due, b/c he was reasonable in his mistaken belief, he can cure the breach even after the time for performance but it must be within a reasonable time
EE: This means that if the seller had no reason to know that the goods were nonconforming, or realized that they were, but reasonably believed that the buyer would nevertheless take them if an appropriate price adjustment was made, the seller may be able to rectify the nonconformity even after the date for delivery had passed

EE: However, the cure must be within a reasonable time, and the issue of what is reasonable depends on the nature and purpose of the sale. When the delivery on the exact date specified is a material term of the K (when it’s clear from the K that any delay in delivery would be a serious breach), there may be no reasonable time for cure. In other cases, the time for substituting a conforming delivery could range from a few hours to days, depending on circumstances of K

The seller must give notice to the buyer that they intend to cure- otherwise the buyer can treat the K as discharged and go to a second seller to purchase replacement goods

21) Anticipatory Repudiation

Overview:

Overview: Anticipatory repudiation occurs when, before performance is due, one party makes an unequivocal and definite statement that they will not perform
The non-repudiating party can treat the repudiation as a total breach and terminate K

Exam tip: bypass breach analysis and go straight to total breach b/c 1 party made it clear they won’t perform

An intention to only substantially perform come the due date is not an anticipatory repudiation – it is not an actionable breach. You have to wait to see what they will do, you could ask for adequate assurance of performance. 

But Anticipatory repudiation requires unequivocal statement of total breach – anything short of that doesn’t count 

EE: the threatened action or failure to act would have been be material and total breach if it happened at the time due for performance

Policy: If the repudiating party is clearly not going to perform it may be more cost efficient to lower the overall damages caused by the repudiation to allow the non-repudiating party to act sooner rather than wait for the time of performance

Step 1: Has a party Repudiated the K
Anticipatory Repudiation: A party has anticipatorily repudiated a K when, before performance is due, a party
Makes an unequivocal and definite statement that he will commit a total breach, or
Engages in any conduct that renders that party unable to perform its duties

EE: An advance repudiation does not allow the promisee to terminate and claim damages unless the threatened deviation from what was promised would constitute a material and total breach if it occurred at the time performance was due.

Before performance is Due

Repudiation analysis only when repudiation is done before performance is due
If repudiation at the time performance is due, then use breach analysis

If K is ongoing series of discrete performance under 1 K, then repudiation analysis still appropriate even though performance under K already begun

EE: Despite the fact that performance has begun, can repudiate and not breach when final payment is not yet due and the intent to breach is communicated in advance of its due date

Unequivocal and Definite Statement

Must show a party’s intent to commit a total breach. If the repudiation would be a substantial performance – not an anticipatory repudiation
Mere expression of doubt as to willingness or ability to perform is NOT enough

“I’m not sure I’ll have the money to buy” – Not a repudiation – suggests that he still may in fact be able to purchase

Complaining about the terms of the K is not enough

An exploration of the possibility of cancelling a K is not enough. Saying I want to terminate the K is not a 100% unequivocal and definite statement of terminate b/c it leaves open the possibility of changing your mind
Repudiation must be made directly to the person who is a party to the K

Indirect communication of repudiation through someone who is not a party is not repudiation
EE: The revocation of Bill’s license is not a repudiation b/c this was the action of a 3rd party. Bill himself has neither made an unequivocal statement nor taken clear voluntary action to indicate an intention not to perform this K when the time for performance becomes due. 
Notwithstanding, the revocation of his license does justify Sandy in feeling insecure about his ability to perform his K obligations 
Good faith dispute is not necessarily a repudiation
Making a demand because of an honest dispute is not necessarily an anticipatory repudiation

Conduct as repudiation


Conduct can count: Must make it actually or apparently impossible for him to perform

However, an act that falls short of these requirements may give reasonable grounds to believe that the obligor will commit a serious breach

EE: The promisor’s action must be so inconsistent with an intent to perform as promised that the only reasonable conclusion is that she has deliberately abandoned the K 

Insolvency

Insolvency alone is not necessarily a repudiation – must make a request for adequate assurance of performance

If bankruptcy situation is not necessarily a repudiation, then something shy of bankruptcy is not repudiation either

Financial problems does not count as unequivocal statement of repudiation, but might warrant request for adequate assurance

Step 2: Has the repudiating party retracted their repudiation 

Rule: The repudiating party has the right to retract its repudiation. After repudiation, the ability to retract a repudiation terminates when the non-repudiating party: 

[Gives notice that it chooses to treat the K as rescinded or terminated]
AKA give repudiating party notice it’s treating their conduct as a total breach

[Treats the anticipatory repudiation as a breach by bringing suit]
[With or without notice materially changes its position in reliance on the repudiation]
Exam tip: if the non-repudiating party relies to its detriment on the repudiation, that also cuts off the ability to retract

If the time for performance arrives and the repudiating party has not retracted, then use breach analysis

Note: The repudiating party can retract their repudiation before non-repudiating party does any of the 3 things above and that is essentially like them hitting the reset button and the K is still in play

Exam tip: just b/c there has been an anticipatory repudiation does not mean the non-breaching party is necessarily automatically discharged of their duties. The reupdating party could retract their repudiation before non-repudiating party does anything

Rights of Non-Repudiating Party

Rule: After repudiation, the non-repudiating party may:
[Suspend performance]
Can check in with the other side / issue adequate assurance

Exam tip: if non-repudiating party does not suspend performance, concept of mitigation might limit damages award

EE: However, holding out hope that the breaching party will have a change of heart may be held against you. If, when you ultimately sue D for damages, you are found to have acted unreasonably in continuing to await a retraction, your recovery from D will be reduced to the extent that you should have acted to avoid the loss
[Terminate the K and sue for breach, or]
Anticipatory repudiation is analogous to total breach in that the non-breaching party does not need to give the repudiating party an opportunity to cure

Exam tip: Must be confident and willing to assume risk they made the right call – bc otherwise then they themselves might be in breach of terminating the K

EE: If the court finds the other party did not actually repudiate, then the non-repudiating party will not have been justified in declaring a repudiation and will herself be in breach of the K

[Continue to treat the K as valid and wait for the time of performance before brining suit]
Request for Adequate Assurance of Performance

Overview:  One party’s conduct is not unequivocal and definite that they will repudiate, but the other party is insecure as to whether the other party will perform. UCC and Restatement provide a process whereby a party may request adequate assurance of performance
If there is any uncertainty about a party’s statement, one way to protect yourself is to request for adequate assurance of performance

If party can give you adequate assurance to perform – K remains

If party cannot give adequate assurance: you can safely declare other party repudiated

Non-“repudiating” party is not required to suspend performance to seek adequate assurance

However, the party requesting it may, if commercially reasonable, suspend any of her own performance for which she has not already received the agreed return

Exam tip: The procedure for adequate assurances is meant to give the non-breaching party some way to confirm the other party repudiated so they don’t jump to conclusions and then they themselves breach b/c they made the wrong call 

UCC Right to Adequate Assurances

A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. [1] When reasonable grounds for insecurity arise with respect to the performance of either party the other may [2] in writing demand adequate assurance of due performance and until he receives such assurance may if [3] commercially reasonable suspend any performance for which he has not already received the agreed return.
Must be in writing

Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.
After receipt of a [1] justified demand failure to provide [2] within a reasonable time not exceeding 30 days such assurance of due performance as is [3] adequate under the circumstances of the particular case is a repudiation of the contract.
Demand must be justified: justified if complies with this requirement. Can’t be outrageous demand

30 day maximum – if party receiving the demand for adequate assurance, if they don’t response within a reasonable time – maximum requirement is 30 days

This does not exist in Restatement – specific to UCC

Adequate: if the request you are given asks you to provide proof that you have money to pay for this shipment, if the party responds differently to what they are asked but is nonetheless adequate – then it’s sufficient but if not then anticipatory breach

Does not have to strictly comply with demand made by other party

Restatement Rule: When a failure to give assurance may be treated as a repudiation

Where [1] reasonable grounds arise to believe that the obligor will commit a breach by nonperformance that would of itself give the obligee a claim for damages for total breach  . . .  , the obligee may [2] demand adequate assurance of due performance and [3] may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.
The obligee may treat as a repudiation the obligor’s failure to provide [1] within a reasonable time [2] such assurance of due performance as is adequate in the circumstances of the particular case.
Don’t have to suspend but they have the right to suspend while getting assurances

No 30 day requirement

None of the assurances have to be in writing 

Exam tip: Upshot of UCC and Restatement rules: if you make a reasonable / justified request and you don’t receive and adequate response, then you can treat that failure to respond adequately as a repudiation. 

Process for requesting Adequate Assurance: 

Was there reasonable grounds for insecurity

Ex: financial troubles, labor strike, or is experience shortages of essential supplies they need for their business. 

Note: if you are aware of a party’s consistent practices going into a K that they are constantly late/ have a history of late payments -then not reasonable grounds to request adequate assurances
The grounds for his belief must have arisen after the time when the contract was made and cannot be based on facts known to him at that time. 
No: A has no right to seek AA; B has no obligation to respond & A may not suspend performance. B has NOT repudiated

If A has no reasonable grounds for insecurity – B has no obligation to respond to your request for AA and you are not entitled to suspend performance

Was the request itself reasonable?

Can’t say – looks like you’re having financial problems so send me financial records of past 10 years- Not reasonable to look at 10 years of data to be reasonable assured of their ability to perform 

If not reasonable: B has no obligation to comply & A can’t suspend. B has NOT repudiated

Did B comply with A’s request

If request was reasonable, did B comply?  - if they comply – B has NOT repudiated

Even if request was reasonable – B does not have to strictly comply just has to show they can reasonably cure / perform
If B does not strictly comply - Were B’s assurances timely & adequate under the circumstances

Even though not exact assurances requested by A – they are adequate under circumstances and then B not repudiated

If not adequate under the circumstance then B HAS REPUDIATED
VI. Remedies
22) Remedies and Expectation Interests (We are not covering UCC Damages)

Overview of Themes

Expectation Interest or Benefit of the Bargain: the benefit of the bargain that they expected when they entered into the K. 
Put non-breaching party in same position as if K had been performed

Instead of compensating for loss – we give people the benefit they expected

Alternative theories of recovery when circumstances make it difficult to award the benefit of P’s bargain

Reliance interest and Restitution Interest

Substitutional Remedies vs. Specific Remedies

Substitutional Remedies: $ = substitute for actual performance

Specific Remedy: Forcing the party to perform its contractual duties

Restitution:  Court can order the benefit conferred to be specifically returned (i.e., return deed of land)

$ damages can be BOTH substitutional remedy and specific remedy

Legal Remedies v. Equitable Remedies

Sometimes money damages are not adequate compensation and an equitable remedy might be specific performance

Money Damages are Favored

Easier to award $ than to force unwilling breaching party to perform

Ex: Problems b/w relationship parties – harder to oversee performance 

Ex: Limit on court-ordered specific performance in employee context

Ordering an employee to work for an employer might violate 13th Amendment

Specific Performance is the exception not the rule:

SP favored when good is unique / for sale of land

Purpose of Remedies is the Compensate, Not Punish

Focusing on compensation means courts don’t distinguish b/w willful and innocent breaches of K when calculating money damages. 

Punitive Damages is more for Torts

Theory of Efficient breach

Sometimes it’s cheaper for a party to breach the K and pay compensatory damages

Traditional K remedies doctrine encourages this b/c $ damages are favored 

Makes sense when $ damages = the value to the non-breaching party of actual performance

This is an efficiency and economic based rationale – it’s ok as long as no one is worse off

Expectation Interest Overview
Rule: Expectation Measure: Money Damages: Contract damages are ordinarily based on the injured party's expectation interest and are intended to give the benefit of the bargain by awarding a sum of money that will put the injured party in as good a position as if the contract was performed. 

The injured party is normally entitled to:

General damages, 

Consequential damages, and

Incidental damages

Damages are limited by the principles of certainty, causation, foreseeability, and mitigation.

Expectation Interest: Most Common Basis of Relief and typically yields best recovery for P
Puts P in as good a position as he would have been in had the K been performed

Expectation can be met either through

Money Damages: compensate for the breach by quantifying the loss in economic terms

Compare the Economic condition the Plaintiff is in b/c of the breach and the economic position that the P would have been in had the K been fully performed

Difference = non-breaching party’s expectation money damages

Specific Performance: breaching party must actually provide benefit of the bargain through performance

Courts favor $ damages – only order SP in extraordinary circumstances

Determining Factors to consider for Specific Performance:

Whether money damages are inadequate

Whether the terms of the K are certain enough to provide a basis for a court order

What the balance of the hardships is on the parties if the order issues and if it does not

Whether there is an important public policy involved

What the feasibility of court supervision is

P doesn’t have right to receive SP – courts have complete discretion in ordering SP

Step 1: Measure of Damages based on Type of K 

Measure of General Damages: Different measures of damage exist for each of these K

Exam tip: Overall goal for expectation damages it the difference b/w position you are actually in and position you would have been in if the K was performed. Based on different types of K we look at different ways to calculate that delta

Real Estate K
Difference b/w the K price and the fair market value of the property at the time of the breach

What they expected to get and now what they can probably get based on FMV (they don’t actually have to sell to a 3rd party) We are just looking at what is the reasonable FMV of the house now in the actual state after the breach and the difference b/c of the K price expectation. A sale to a subsequent buyer might indicate FMV but it’s not dispositive

Employment K: In both situations we look at the alternative performances the non-breaching party was able to secure – while in Real Estate K we look at FMV

Employee Breach: The additional cost incurred by the employer to hire the same services then the employer is entitled to difference b/w those 2 costs

Employer Breach: The salary due under the K less any amount earned in other employment

Employee entitled to the Salary employee expected to receive and whatever salary (if any) they managed to receive by going to another employer

Construction/Service K 
Contractor breach: the reasonable additional cost or the diminution in value of the property caused by the breach

Owner entitled to the additional cost of completion or any diminution in value of the home that compensates them for actual situation they are in and getting them to position they would have been in had the K not breached

Contracting Party (Owner) Breach: the costs expended by the contractor up until breach plus the profit the contractor would have earned had the K been fully performed

Costs expended by contractor up until the breach + any profit they expected to make from the K

General Damages

Overview: Losses that flow directly and naturally under ordinary circumstances when a particular type of K is breached
GD presumed to have been in contemplation of the parties at K formation

Exam tip: GD are foreseeable 

How to Calculate General Damages: 2 broad Categories

Difference b/w actual position now and position you expected to be in if K performed. That delta can be measured either by difference in value or what it costs to get a replacement good 

Replacement cost: additional cost incurred over and above the K price to purchase replacement goods or services

What it would have cost her to receive the services under the K and what it ultimately cost her to obtain equivalent services elsewhere

EE: If Sara was supposed to give Harmony 10 voice lessons for $1,500 but Harmony breaches the K – now Sara gives 0 lesson but earns $0. A payment of $1500 is needed to give her the benefit of the bargain. Technically, Sara is in a better position than the K would have put her in b/c now she does not have to work to get $1500, but that is not taken into account b/c her only gain of not having to work for her fee has no monetary significance. 

Difference in Value: Difference in value of the performance tendered and the value of the performance as promised

Step 2: General Damages = Expected – Actual 
Expected: Gross Profit (K price – Total Direct cost to D): Do this step even if K terminated and work is only partially done. Or Gross Salary (based off type of K from Step 1
Bad Bargain / losing K : builder is more expensive than average fair market value (FMV) and then builder breaches. 
So here owner struck bad deal and what are the bad bargain - can't get negative damages so answer is just zero b/c if k fully performed you would be in worse position then if k was performed and in that case damages are zero

Actual: How much are you in the red from what you’ve spent so far (this is a negative #) + how much you have been compensated so far if at all (positive #) + mitigations so far (positive #)
How much did you actually spend $ on

Direct costs DO NOT include overhead costs (like maintaining the buildings and paying support staff, or paying your own rent) because those are costs you would have had to pay regardless of whether the K was breached or not. Expected damages put you in the same position as if the K was fulfilled, if the K was fulfilled, you would not have been compensated for your rent. These might be reliance damages depending on the facts
Look at timing of the breach. Was it after party performed and spent X amount of $? Or was it before performance even started and they didn’t spend any $ on direct costs but they still expected a certain amount in profit?

Did you already receive some payments / some salary? 

Adjustments and Offsets Rule: Sometimes the expectation damage award should be offset or adjusted to avoid overcompensating a P. 3 ways in which $ damages should be offset / adjusted 
Overall principle: purpose of remedies is to compensate not punish

Prepayments Made by Breaching Party

Any benefit conferred on the non-breaching party should be considered when calculating damages

Exam tip: If breaching party made down payment or pre-payment – even though they are breaching party they are entitled to return of that $ - so you would net out whatever non-breaching parties’ damages are from any benefits the non-breaching party was still retaining from breaching party 

Breach Results in Cost Savings

If the breach actually saves the non-breaching party some costs that it would have expended in order to completely fulfill the K-  that would also be deducted

Breach results in a gain for non-breaching party

If breaching the K actually results in the non-breaching party being better off than if K was fully performed- then that is also netted out of non-breaching party’s recovery. 

MT: If, however, Tia’s request for assurances was reasonable and Ray’s response amounted to a repudiation, then Tia would be discharged from further performance and could sue Ray for total breach. She expected to receive $1,500 on the contract and has actually received $300 already, so the loss in value is $1,200. By selling the ring for $1,450 to another customer, Tia will have mitigated her damages. The problem at this point is that she will owe Ray $250 in restitution because then he unjustly enriched her this the amount by which she is better off than her expectation damages ($1,450 - $1,200 = $250). 
1. Exam tip: The breaching party receives restitution for any benefit received that is greater than the damages caused by the breach
The second course of action considered above is risky because it requires Tia being able to show that Ray repudiated the agreement. It is by no means clear that she will succeed. Even if she does, she still ends up owing Ray $250, so it is difficult to see how this course of action is preferable to the first. By far the safest thing for Tia to do is to remain prepared to perform (by engraving the ring and dispatching it to Ray) and to sue him for any present breaches of the installment schedule. 
Exception: MORE FOR EMPLOYMENT K If you breach a K and put NBP in a situation where the only reasonable alternative for a substitute is someone who is more qualified but charges more, then the breaching employee is on the hook for extra charges regardless of the extra benefit the NBP got from someone being more qualified
EE: If the P is awarded the added cost of a more valuable or better-quality replacement, it is overcompensated and its damages must be reduced to reflect the lower cost of a nearer substitute. However, this principle is not rigidly applied so that the P is invariably precluded from receiving reimbursement of the full cost of a superior replacement. As the victim of a breach, the P has the burden foisted on it of finding a substitute to effectively counter the ill effects of the breach, sometimes within a very short time. When the only reasonable option open to the P under all the circumstances, under all the circumstances is to select a better replacement, it may be appropriate to hold the D accountable for the full cost, even if this means that the P profits somewhat by a performance superior to that expected. This is particularly so when the better substitute gives the P no realizable economic advantage. 
Mitigation Rule:[1] Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. [2] the injured party is not precluded from recovery by the rule state in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss
If there was something you could have done that would not have caused you either undue risk, burden, or humiliation, then you should have done it

Judged objectively by the facts and circumstances

Ex: If you’re treated poorly and then terminated in embarrassing way, then if the same employer tries to rehire you for a different position, wouldn’t force them to mitigate damages by working their again

Exam tip: However, if you weren’t fired in a bad way / not treated poorly then no reason why you couldn’t mitigate damages by taking different position. The fact that the new job is offered by the same party who breached the K or that the new offer is less money does not per se make it humiliating or otherwise unreasonable. Need to show exactly why
Not reasonable to take steps if those steps may cause other serious loss 

No need to make other risky K, incur unreasonable expenses or inconvenience or disrupt his business

Exam tip: Not reasonable alternative -if it has a negative impact on your career goals/ professional development / dignity Ex: supervisor down to farm laborer

What does it do to your resume to be at 1 high position and then go to lower level - it raises eyebrows for your career prospects. So in employment settings - taking a lower position can paint a different trajectory for you - so arguably you might be better off waiting for same level position then taking lower level job even in same industry
So would cause humiliation and would be risky for employment prospects 
Just need to make reasonable efforts to mitigate – don’t actually have to be successful as long as you make good faith and reasonable efforts based on the circumstance
Ex: How long did the breaching party give the NBP to find a replacement? 

Ex: try to find an alternative job, but can’t find one. You don’t need to find a job, but just have to try and then the employer is still on the hook for paying you damages

Anytime you mitigate it will cost you something – either in expenses or time and effort. So the fact that mitigation is costly doesn’t undercut the duty to mitigate b/c can just claim those costs in incidental damages and can add it to your damages tab as long as it’s not unduly risk or burdensome / humiliating

Burden of Proof: 

Nonbreaching party has to prove damages with reasonable certainty, foreseeability, and causation

But mitigation is shown by the breaching party – they come back and say “hey, you as the non-breaching party didn’t mitigate and so your damages should be reduced”
Mitigation: After breach of K, must suspend performance. Any “actual damages” incurred by continuing performance when you should have suspended will not be added to the “actual amount of general damages”
Other mitigations” 
Luten Bridge example: If there is a full anticipatory repudiation, do not continue w/ your part of the K and then try to claim damages, b/c could have mitigated and stopped performing
If B could have prevented damages by reasonable efforts but didn’t, then in effect the additional damages were caused by B’s failure to mitigate. Then A should not be held liable for damages that could have been avoided
Must mitigate even though it will cost you something to mitigate, but that will just be added to incidental

Must mitigate even if only getting ¼ of expected profit unless undue burden / risky
Did you find a substitute K? 

Exception: Lost Volume Seller
Lost Volume Seller Rule: If the injured party could and would have entered into the subsequent contract, even if the K had not been broken, and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken K. The injured party’s damages are then based on the net profit that he has lost as a result of the broken K
3 prong test – if all 3 are met the additional K does not mitigate P’s damages

The person who bought the resold entity would have been solicited by the plaintiff had there been no breach or resale

The solicitation would have been successful

The P could have performed that additional K 

Burden of proof for whether the injured party made reasonable efforts to mitigate rests with the breaching party
Normally, if buyer or goods/services breaches, the seller finds another buyer to purchase the item/service. Any price incurred b/c of the difference b/w the resale price and the K price is recoverable as are other losses

The act of reselling the item to someone else is considered mitigating the loss

Replaced K doesn't serve as mitigation which reduces the overall damages 

If the replacement K is 1 that the P would have entered into anyway regardless of whether the 1st K had been breach - then the replacement K doesn't serve as a mitigation of the breach

So whatever value obtained by second K doesn't reduce damages P could retain from damages
Step 3: General Damages and Uncertainty: 

Overview:

Certainty is typically an issue for General Damages – but can also be consequential damages

Foreseeability and Causation not an issue with General Damages b/c easy to prove you should have known that if you break a K it will cause some damage

Really more of an issue with consequential
Rule: Uncertainty as a Limitation on Damages: Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty
Must be reasonable certainty that a loss occurred because of a breach and certainty  as to $ amount of damages

As to the amount of the loss, damages CANNOT be speculative
Exam Tip: Certainty is typically an issue for General Damages, but can be a consequential damage issue too

EE:  First, is whether the P has proved injury. If the injury is shown, the next question is whether the P has provided sufficient evidence to enable the factfinder to determine the amount of the loss
Amount of Accuracy Needed: Mathematical precision is not required

Policy: breaching party should bear the risk of some uncertainty

Certainty and Lost Profits: Lost profits applies to both GD and Consequential Damages
EE: It is generally very difficult to establish prospective lost profits from a canceled entertainment event. Public taste can be unpredictable and often surprises even the most seasoned promoter.

EE: The prospect of profit is even less certain when the show centers on something as odd as performing chicken acts.

EE: Selling out a stadium of 100k seats is very difficult. However, had ticket sales begun before D repudiated, P would have had some data on which to project its prospects of filling the stadium, but if D reneged before any promotion of the show /selling of seats then even more difficult to prove lost profits 

Can have lost profits on separate K but can also have lost profits on actual K itself

That’s really what expectation damages mean – I want profits I lost b/c you broke the K and I am not in the position I was supposed to be in 

Lost profits often difficult to prove b/c in a business there are several factors that make profits fluctuate that are unrelated to the breach – like market conditions

Exam tip: Look at past records to predict future earnings

MT: Prospective losses from cancelled entertainment events are notoriously difficult to estimate with reasonable certainty, and since we have not been told how many tickets have actually been sold so far, it is even more difficult to project what the actual sales would have been. 
Ex: Male donkey meant for breeding ended up being worthless for breeding purposes. Buyer claimed he lost $1000 in profit b/c could have bred him with 100 female donkeys. (Would get paid $10 per mating couple) Court rule the lost profits the buyer sought were speculative and uncertain b/c too many other factors were involved: Condition of the male but also female donkey, their use, their feed, their breeding qualities, susceptibility to disease and death

New Businesses and Evidence of Loss
New businesses can’t look to past records to predict future earnings

Courts are receptive to expert witness testimony: Economists, financial analysts, and accountants are often able to build a credible model that reasonably predicts what profits would have been based on surveys, news reports, and market data and by analogizing to similar businesses

If the type of business /industry is well established, then using market data to make projections gains more credibility

Kenford Co v. County of Erie: D breached on K to build stadium and P used predictions to show lost profits. Courts held that P used a lot of assumption to make the predictions  

Assumed the arena would successfully operate for 20 years, maybe it would only be successful for 10 years. 

Lots of ifs here you would have to indulge and assume to follow the experts report

Only 1 other facility was used as abasis for comparison and it was in another state

Impact of Uncertainty: 
If uncertain – usually must resort to reliance damages (which exclude lost profits and limit the award to out-of-pocket costs)

Reliance Damages are easy to establish with certainty b/c P would likely have receipts for expenses related to the K

Or if uncertain – might result in specific performance instead of money damages

Remedy at law (money damages) is inadequate if damages can’t be awarded because of uncertainty

If damages are speculative, then the only way in which the P might receive his expectation interest is through specific performance

Step 4: Consequential Damages
Rule: Consequential damages can be recovered only if at the time of K formation the D had reason to foresee the damages as a probable result of the breach. EE Consequential damages definition: “When a breach of K causes the P to breach a dependent K with a 3rd person, the P’s liability to the third person could be recoverable provided that the requirements of causation, reasonable certainty, foreseeability, and mitigation are satisfied.”
Consequential Damages: A reasonable and natural consequence of the breach b/c of the special circumstance. 
Compensates a P for additional losses (other than the value of the promised performance) that are incurred as result of the D’s breach. 1 step removed from K itself
MT: as the $10k she incurred to move across country. But these numbers are not consequential losses because they were incurred before the breach; i.e., they were not a consequence of the breach. They also do not form part of her expectation damages because Mindy would have incurred these costs regardless of whether Judge Castellano performed. Thus, we do not need to reimburse her for these amounts in order to put her in the position she would have been in had he performed 
General v. Consequential damages: difference b/w ordinary damages and damages arising b/c of special circumstances

Ex: Didn't have to do with sale of flour K - has to do with different sale of K with customers which will now be broken - so something adjacent to actual K
Consequential: a related topic but not the exact same topic as original K

Special circumstances must have been either communicated to the defendant or the D must have known of the special circumstances at K formation

Potential loss must have been foreseeable to the breaching party at K formation for consequential damages

Parties must have also contemplated these losses as a probable result of the breach

Lost Profits Arising from Collateral K – certainty is an issue
Ex: breach causes party to lose profits in a separate K with 3rd party – ex: farmer and grocery store distributor

Breach causes P liability to a Third party

Injury to Person or property caused by the breach

Loss of use damages

Breach makes party unable to use a thing or a piece of property

If losing use was foreseeable at K formation, the rental value may be recoverable by the non-breaching party

Ex: in the sale of residential property, it may be foreseeable that the buyer needs the sale to close by a certain date or they will have to rent other accommodations. If such a damage is foreseeable to the seller and the K doesn’t exclude that damages then a buyer may recover for the loss of use of the property caused by the breach

P incurs fines or government-imposed fees b/c of the breach

Exam tip: Always be skeptical of $ value given for consequential damages / missed opportunity / separate K. Always inquire about whether that number should actually be included in your equation b/c of a causation, foreseeability, uncertainty or even mitigation issue
Causation Rule: In order for damages to be recoverable, the breach must be at a minimum a substantial factor in causing the damage 
Can you reasonably say the damage was caused by the breach or by something else

There can be other causes – like change in market or business already failing – but you have to prove at least that it was a substantial factor. 

Could have been 1 out of many causes but just has to be fair to link the breach to the ultimate results. 

Not substantial factor:  Woman fired from orchestra for her public controversial political views on the Middle East. She argued being fired was a substantial factor in causing the damage to her reputation. Court disagreed – not substantial factor b/c her political views were public and considered controversial before the breach by the employer

Yes Substantial Factor: Not whether the breach was the only cause – or whether other causes may have contributed – but whether the breach was a substantial factor in bringing about the harm. 

Contractor didn’t install septic tank properly – so even though homeowners flushed foreign objects into the septic tank – court said failure to install septic tank properly was a substantial factor in bringing about the damages – didn’t matter that what the homeowners did also brought damages. Doesn’t have to be only 1

Foreseeability: Overview: lack of foreseeability as to a damage may restrict the P to reliance damages
[Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made.]
Focus on what the parties contemplated at K formation as probable damages that would result from a breach

Policy: Fairness - if a party is unaware that a breach will lead to a loss, then they don’t have an opportunity to provide additional safeguards to ensure breach doesn’t occur

By requiring damages to be foreseeable – parties can plan better b/c they might have taken more care in the performance of the K or bought insurance to provide for coverage if a breach occurred

Exam tip: Parties don’t actually need to talk about damages that might occur if something might happen. They just need to be able to consider it – it must be foreseeable at time of K formation

EE: Damages are foreseeable when, at the time of making the K, the party who ultimately breached reasonably should have realized that those damages would be a likely consequence of the breach

[Loss may be foreseeable as a probable result of a breach because it follows from the breach.] Exam tip: the damages must have been foreseeable at K formation

[In the ordinary course of events, or] 

Judged objectively based on facts and circumstance

Type of K = 1 factor that will impact what type of loss arises ordinarily

2. Ex: if employer breaches k and wrongfully terminates an employee, then it is foreseeable in the ordinary course of events that 1 type of damage will be the employee’s lost income as a result of the breach

[As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know]
Exam tip: Breaching party had to know (or have reason to know of the potential loss) for it to be foreseeable

Special circumstances usually arise when a party pleads consequential damages. A

[A court may limit damages for foreseeable loss by excluding recovery for loss of profits by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justices so requires in order to avoid disproportionate compensation]
If not foreseeable – won’t get expectation damages but could get alternative like reliance damages or restitution
Cannon v. Yankee Products Co: Worm in Peas case

Prof: Case not real a causation issue – b/c prof disagrees and says it actually was a substantial factor that the worm caused the restaurant to shut down

The problem in this case is foreseeability: It wasn’t foreseeable to some farmer picking peas and canning it and the distributor selling cans of peas that they would be on the hook for a restaurant closing down. That is too far-fetched and unforeseeable 

Exam tip: Opinion discusses Remoteness and Remoteness is more of an issue about foreseeability than causation.

Foreseeability and Consequential Damages 

Foreseeability is important limit on consequential damages (since they are not always foreseeable)

If lost profits are claimed as a damage, then inevitably foreseeability becomes an issue

Not every contracting party knows the other party’s purpose for entering an agreement

Hadley v. Baxendale: P operating mill and shaft broke and needed to get it fixed. Took it to shipping company and told them ‘our mill stopped b/c of defective shaft and it must be sent out immediately.” Shipping company was negligent and it took longer than expected. The mill was now closed for several days. Mill wants expectation damages for lost profits
Consequential damages not recoverable. When milling company brought shaft to shipping - didn't say this was the only shaft we have and don't have replacement - didn't say we will lose profits if one day late so ensure you ship quickly - the shipping company had no reason to know of lost profits- so not fair to put them on hook for consequential damages - it was not foreseeable

Court reasoned most mills have spare shafts and wouldn’t need to shut down 

Consequential Damages and Uncertainty

See General Damages uncertainty section

Consequential Damages and Mitigation

If A suffered a foreseeable serious personal injury b/c of B’s breach, they could receive consequential damages for their medical bills

If A doesn’t seek medical attention immediately when they could have done so and as a result of the delay the medical bills are higher – then a court may reduce the consequential damage award to an amount equal to what the loss would have been had A promptly sought medical attention

You had to spend money on this principal K1, so you could make money on another K2. If K1 is terminated where you don’t even spend money, then your consequential damages are offset by the amount you were supposed to pay in general to get the profit of the collateral agreement

Ex: Spend $10 on a taxi to take you to work to make $100 that day. If Taxi driver terminates the K and you can’t get to work to make $100 b/c of that then you can claim $100 as consequential damages. However, you didn’t even spend the $10 you would have spent to get to work, so you offset the $100 by $10 and your consequential damages are actually $90
Step 5: Incidental Damages

Rule: Incidental damages are reasonable costs incurred in an effort, whether successful or not, to mitigate losses associated with the breach
Additional damages you might incur while trying to mitigate losses

Related to mitigation rule where damages are limited if non-breaching party could have made reasonable efforts to avoid the loss

Can mitigate damages by finding a substitute transaction to make up for the breached k

Incidental damages are usually the costs related to finding the substitute K or otherwise trying to avoid the damage caused by the breach

Exam tip: the cost incurred over and above the K price to purchase replacement goods or services is not an incidental damages – it’s important in calculating the general damage but not an incidental damage

Incidental Damages and Mitigation

Any reasonable costs expended by an injured party in mitigating damages may be recovered as incidental damages. 

Anytime you mitigate it will cost you something – either in expenses or time and effort. So the fact that mitigation is costly doesn’t undercut the duty to mitigate b/c can just claim those costs in incidental damages and can add it to your damages tab as long as it’s not unduly risk or burdensome / humiliating

Step 6: Total Damages
Total Damages = General Damages + Consequential Damages + Incidental Damages

	Expectation Interest
	Reliance Interest
	Restitution Interest

	Approach

Looks to the future

Puts P in the same position as if K had been performed
	Approach

Looks to the past

Puts P in the same position as if K had never formed
	Approach

Looks at how D has been unjustly enriches and disgorges that benefit in favor of P

	2 Types:

1. Expectation Money Damages

2. Specific Performance
	Characteristics:

Awards out-of-pocket $ damages
	Two Types

1.  Monetary Restitution

2. Specific Restitution


23) Reliance and Restitution Interest
Reliance Interest: Attempts to reimburse P for “loss caused by reliance on the K by being put in as good a position as he would have been in had the K not been made.” Return to status quo ante
Expectation Interest looks to the future and tries to value what might have happened

Reliance interest looks to the past and tries to correct the economic damages already done

Attempts to compensate any foreseeable out-of-pocket costs that the P incurred related to the K

Not compensating for dashed expectation like in EI – only compensating for actual $ you spent relying on the promise – the efforts you spent

EI typically > in monetary terms than Reliance interest, but reliance interest is used when it is difficult to calculate damages with certainty

Restitution Interest: restores to the P “any benefit that he has conferred on the other party:”
Not focusing on compensating the P for loss – focus is on D and getting rid of any unjust enrichment that occurred b/c of the breach

“I wish you would give back what you’re not entitled to keep (so D doesn’t gain a windfall)”

Restitution has nothing to do with broken promise like EI and RI 

Monetary Restitution: $ damage award – calculate fair market value of the property / services P conferred on the breaching party

Specific Restitution: seeks to restore an identifiable thing or piece of property to the injured party

If D wrongfully has title to a piece of property – then SR would transfer title to the property back to P

How do the Interests Differ

Courts normally award only 1 of the interests

However, the lines b/w expectation, reliance, and restitution interests might blur 

Reliance interest

Rule: As an alternative to expectation damages, a party may recover expenses that were made in reasonable reliance on the K that was breached
Reliance = Add up how much you relied minus any offsets such as losing K amount and mitigations / what you’ve been paid so far 

Ex: Relied to detriment of $13.5k (b/c of K spent money to move to L.A, but note this $ amount wouldn’t be included in EI b/c didn’t expect to be compensated on this amount even if no breach) + $200k (relied on new K and now missing out on $200k salary), but the $200k needs to be offset b/c only making $60k so this is a losing K, thus (200-60=140), and so far she has been paid $5k
Thus full equation is 13.5k + (200k – 140k) + 5k
Lost opportunity b/c what you did / how you rely on K. Difference from consequential where its lost opportunity b/c of the breach (not b/c of your reliance)

Limitation on losing K: If the breaching party can prove with reasonable certainty that the non-breaching party would have had a loss had the K been fully performed, then damages will be reduced by the amount of that loss

If everyone performed and nonbreaching party still suffered some loss - that loss has to be taken into account when calculating reliance damages

﻿if the plaintiff would have spent more than he would have earned from performance, it is up to the defendant, whose breach caused the problem in the first place, to prove it.

When to use reliance damages

Expectation Damages are too uncertain or were unforeseeable

Promissory estoppel is the basis of the cause of action

Types of Reliance: Essential v. Incidental Reliance

Essential reliance: costs incurred in preparation for or in performance of the K that was breached (=general reliance) In theory, this would be a component of expectation damages
Incurred as part of your performance obligation -ONLY TO EXTENT THAT P CANNOT RECOUP ITS EXPENDITURE BY RESELLING/ USING THEM FOR ANOTHER PURPOSE
Ex: expended in furtherance of P’s contractual obligation to arrange and promote the event
Incidental reliance: costs incurred that are related to collateral K entered into in reasonable reliance on the K that was breached (=consequential reliance)

Exception: General rule that attorney’s fees are not recoverable. Each side bears attorney’s fees

MT: A loss or expense incurred in anticipation of the K, but before it is actually formed, is therefore not included in incidental reliance damages

No essential reliance for travel costs incurred to induce someone to form a K 

No reliance costs for expenses for the purposes of procuring the K 

EX: Security Stove & Manufacturing Co.  - Court did not award P's expectation damages of lost profits. The lost profits were foreseeable because the railway was put on special notice that the stove was being shown at a trade show and had to be there at a certain time. However, the court also held that those lost profits on the anticipated sales were too speculative given the experimental nature of the stove. Since consequential damages were speculative, expectation damages did not adequately compensate the non-breaching party for his loss so the court allowed reliance damage awards for both essential and incidental reliance.
a) Essential reliance - shipping costs of stove and freight charges b/c those were the costs directly related to the non-breaching party's performance of the K. 

b) Incidental Reliance expenses - cost of the booth at the trade show, travel expenses, and salaries for two days.
Certainty, Foreseeability, causation, and mitigation also apply to reliance damages

Certainty: easy to prove with reasonable certainty since these are out-of-pocket costs – receipts help show certainty
Foreseeability: application of foreseeability depends on whether the expense was an essential reliance v incidental reliance expense

If essential reliance – inherently foreseeable b/c they were in preparation of performance- but was cost of that foreseeable / reasonable (more reasonable here)
Was it foreseeable to spend money on that item in relation to the K – not necessary to be foreseeable that they spend that exact amount – as long as not unreasonable amount 
Incidental – were the costs from collateral agreements foreseeable 

Exam tip: Whether the D foresaw or reasonably should have foreseen the possibility of the loss or expenditure being incurred and both the amount and nature of the loss or expenditure were reasonable

Causation: expenses incurred that are not caused by the breach are not recoverable

Regular employee salaries (aka people already working at the company and not hired b/c of this K are not recoverable under reliance)

Mitigation: once it is clear that a party has breached, the other party needs to make reasonable efforts to stop the expenses or they risk a limit on the award

Restitution Interest

When to use restitution

P prefers restitution to expectation

Unlikely – more if it was a losing K so the expectation measure was $0

Exam tip: Cannot get restitution and damages – it’s a choice the P must make. They are 2 separate theories of recovery. When it’s a losing K restitution is the better option

Can sue and join both claims in your complaint, but when it comes down to judgment you can’t get both and you will be forced to choose come trial

If K duties are not enforceable (either from defense or b/c quasi-K where K never formed) then you can’t sue on K for breach, and if you can’t do that – then can’t get expectation damages

Then might only be able to get back whatever benefit you conferred like a deposit – b/c it would be unjust enrichment to retain the benefit 
Can’t both void the K b/c of the defense and keep the money

Restitution is unique b/c the breaching party can get restitution – but not reliance or expectation 

Restitution for non-breaching party: [1] for a total breach or upon a repudiation, the injured party is entitled to restitution for any benefit that he has conferred by way of part performance or reliance. [2] The injured party has no right to restitution if he has performed all of his duties under the K and no performance by the other party remains due other than payment of a definite sum of money for that performance
Must be b/c of total breach / repudiation, if K still in motion - if only substantial performance and not material - can't get restitution b/c restitution is to unwind the K - if the K is still in play, don't get restitution
Not available if non-breaching party has fully performed and only remaining thing for breaching party to do is sum in money - if that's true no restitution
Exam tip: test on a lot ^^
Types of Restitution

Specific Restitution: returning the actual thing given

Market Value Restitution: $ value of the benefit conferred

Measuring Market value restitution

Exam tip: For non-breaching party the court will choose the higher of the market value estimates to pay back in restitution
[If a sum of $ is awarded to protect a party’s restitution interest, it may as justice requires be measured by either: ]
[The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or] 

Cost of performance

Limitation: Unreasonable increase in value: Restatement notes that in the case of services rendered in an emergency or to save life, however, restitution based on addition to wealth will greatly exceed that based on expense saved and recovery is invariably limited to the smaller amount.
[The extent to which the other party’s property has been increased in value or his other interests advanced]
Net gain to the breaching party

Restitution for Breaching Party

Rule: A breaching party may seek restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach
A party that has totally breached a contract can recover for any benefit conferred on the nonbreaching party less any damages caused by the breach. The recovery is based on the theory of restitution, which recognizes that it would constitute unjust enrichment if the nonbreaching party is allowed to keep the benefit conferred without paying for it. One common way to measure the restitution interest is the fair market value of the benefit conferred minus the damage done to the nonbreaching party.
When we say reliance we don’t mean breaching party gets reliance damages, it really means that the breaching party technically still relied on the K and did some performance where he unjustly enriched the other guy only if it’s in excess of the loss he caused to the NBP
How much work improved fair market value – how much benefit he conferred on non-breaching party. Even though he breached, he still conferred a benefit

If breaching party you get lesser of FMV of the two 
Breach results in a gain for non-breaching party

If breaching the K actually results in the non-breaching party being better off than if K was fully performed- then that is also netted out of non-breaching party’s recovery. 

MT: If, however, Tia’s request for assurances was reasonable and Ray’s response amounted to a repudiation, then Tia would be discharged from further performance and could sue Ray for total breach. She expected to receive $1,500 on the contract and has actually received $300 already, so the loss in value is $1,200. By selling the ring for $1,450 to another customer, Tia will have mitigated her damages. The problem at this point is that she will owe Ray $250 in restitution because then he unjustly enriched her this the amount by which she is better off than her expectation damages ($1,450 - $1,200 = $250). 
1. The breaching party receives restitution for any benefit received that is greater than the damages caused by the breach
Restitution for Breaching Party for Divisible / Installment K

EE page 664: If BP can show the K is divisible, he would be able to enforce those portions of the K that he has fully performed and would be entitled to the payment of $2 million for the 2 commercials that he completed. 

Divisibility is a question of the parties’ intent, to be decided by interpreting the K in context. The K is not divisible if the parties intended the exchange as an integrated whole, so that the injured party’s reasonable expectations are defeated if any portion of it is eliminated

However, the K is divisible if it can be separated into component parts, each with a distinct consideration, and the value of the components that were performed is not diminished by removing those that were not performed
The fact that the K identified a separate fee for each commercial could, under the right circumstances, support an argument of divisibility. However, this is not dispositive.
Crucial question: whether each of the separate commercials was a self-contained and economically viable exchange
VII. IF A PROMISE IS NOT ENFORCEABLE – IS THERE PROMISSORY ESTOPPEL?

24) Promissory Estoppels

Legal Definition of Promissory Estoppel 

Rule Restatement (Second) of K §90(1):[ A [1] promise which the [2] promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does [3] induce such action or forbearance [“a detrimental reliance”] is binding if [4] injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires]

Exam tip: Look for fact patterns in which a powerful business “strings along” a less powerful business/consumer by indicating over a period of time that if B takes various actions, A will consider forming some business relationship with B to B’s benefit. 

Element 1: Was there a promise: Restatement (Second) of Contracts §2(1)

Rule: [ A promise is a [1] manifestation of intention [2] to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a [3] commitment has been made. ]

For PE - still need terms to be “clear definite, and unambiguous as to essential terms” but there is more flexibility than with contractual promises. Can be implied

Element 1: Manifestation of Intention

Objectively observable intent either through words of conduct – not secret intent


Rules of Interpretation: ordinary meaning, technical, surrounding circumstances

Ordinary Meaning: use objective (not subjective) and ordinary meaning of words. 

Technical: technical terms and words of art are given their technical meaning.

Surrounding Circumstances: words and conduct are interpreted in light of all surrounding circumstances. Ex: time, place, age, culture, + parties relationship.

Element 2: To Act or Refrain from Acting

This intention must be to act or refrain from acting (forbearance)

Not a prediction or expression of opinion

A promise that something will occur (or not occur) that is outside of the promisor’s control is NOT considered an action or forbearance; but an opinion or prediction.

Element 3: Commitment has been made

A commitment is not made when it otherwise leaves open the possibility that a party might not act. Statement of present intention
Judged by words and conduct. Subjective intent is irrelevant. If objective listener wouldn’t think it was a joke - promise

HYPO: “I may” or “I will try to” or “I should really” – these words don’t typically convey the sense of commitment necessary for a promise

Element 2: Should Promisor have reasonably expected the promise to induce action or forbearance?

Rule: Was the action/forbearance of the promisee foreseeable to the promisor given the relationship b/w the parties? Was the promisee’s reliance reasonable/justified and that promisor should have known it would have induced the promisee to take this action when they made the promise
Look at surrounding facts and circumstances and the relationship of the parties
EE: He made the promise in the reasonable (and actual) realization that the promise of long-term financial security was an important incentive for her to give up a secure and lucrative career. 
Example: Not reasonable for promisor to foresee the promisee would spend millions of dollars on purchases when told they would get $2,000

Exception: Were the promisee’s actions reasonable based on how promisee usually acts?

If promisee was not reasonable - but promisor knew that and that given promisee's quirkiness they would do that - then that would count too. 

Element 3: Promisee took action or forbearance in reliance (Reasonable/Justified Reliance of promise)

Rule: Reliance can be in the form of an act or omission. Any change in position to one’s detriment (just an overall net detriment) is sufficient’ a legal detriment is not required. Did promisee actually do (or refrain) from the act – Did the promisee act in reliance? 

But-for test: “but for the promise, the promisee would not have acted/refrained” 

Is there a material changed position because of reliance

Exam tip: If it was reasonable to the promisor that the promisee would act, then by definition it means the promisee acted. E2: Was it reasonably to the promisor that the promisee would act? E3: Was the promisee actually induced by the promisor?
HYPO: Elderly At will employee retires because told he would get pension

Is there a k? No because no consideration for at -will employee. They didn’t have a legal right to remain in the job. Now look to PE. If employee can prove he took steps or refrained from things in reliance of the promise – can establish PE. His change in position is that he voluntarily retired – example of no legal detriment, but an actual detriment where there was a negative change in position. 

HYPO: at will employee gets agrees to promotion 

Now higher pay, but more stress and greater responsibilities like firing some workers. So there are benefits but also detriment, so for jury to decide, but as long as one can conclude that overall it’s more of a net detriment, then it counts

Element 4: Can injustice only be avoided by enforcing the promise?

Rule: Injustice occurs if the promisee has suffered a detriment as a result of the action (or forbearance) that they took in reasonable reliance on the promise. Should the promisee receive the total amount promised, or only some lesser amount needed to compensate for the actual injury? EE: Should we enforce the promise on an PE basis or just compensate through reliance damages – courts have discretion
You were disadvantaged b/c you relied on this promise - so courts use this as an exception to an otherwise unenforceable K b/c their aim is to compensate you to extent of detrimental reliance and prevent injustice of you not getting compensated

Ex: Relied to detriment and retired, and now have cancer and can’t work. Would be unjust if didn’t enforce the promise because unable to work.

No injustice example: She got equal job immediately (so not injustice b/c NOT at any disadvantage) - maybe incidental costs - maybe hired recruiter or posted ad - those would be compensable but in large part she is in same condition as before

Can the person who detrimentally relied get the money back? Then no injustice

HYPO: If promisee detrimentally relied on promisor’s promise + paid a down payment but can get money back, then no E4. Court won’t make promisor pay 


Element 5: Promissory Estoppel Remedy

Rule: Judge has discretion for remedy to extent promisee relied or something more / less

Vindicating Expectation Interest: Look to the future + try to Put P in the same position as if K was performed. “I want what you promised me.” Primarily associated with K
Enforcing a promise b/c of a dashed expectation

Vindicating Reliance Interest: Look to the past and try to put P in the same position as if the K had never formed. Awards out-of-pocket $ damages. “I want you to return me to the position I was in before you made your promise and I relied to my detriment.” Primarily associated with Promissory Estoppel remedies.

Restaurant based on promisor’s promise to pay startup cost. Not reasonable to then go on expensive vacation b/c you have money coming in. Court could say then will only give money for reasonable amount out of pocket. 

Example: No reliance interest If amount of time is so small that promisor couldn’t have acted / relied to their detriment. However, judge may still use expectation interest as a remedy even if Party A rescinds K 1 second later

Wright v. Newman:
Rule: Promissory estoppel requires only that the reliance by the injured party be reasonable. Promissory estoppel does not require that the injured party exhaust all other possible means of obtaining the benefit of the promise from any and all sources before being able to enforce the promise against the promisor.

Holding: Yes PE. Promise - Wright listed himself as father and gave child his last name PE Element 2: It was reasonably foreseeable that Wright should have known that after 10 years of child support, Newman would rely on that child support. PE Element 3: The forbearance was that Newman didn’t seek out the real father for child support. PE Element 4: Injustice avoided by enforcing promise because now its too late to get support from the biological father (10 years is too long) 

Robinson v. Detroit News, Inc.

Holding: PE Element 1: They promised to train her. PE Element 2: Reasonable b/c if an employer tells you that they will train you for a new job, it’s reasonable to expect that employer will follow through. PE Element 3: She relied on the promise by quitting her old job and moving cities. Element 4: She was fired – so her employment record is tarnish. She also is unlikely to get her old job back. So the only way to rectify the permanent damage to her resume would be some compensation – either full relief she was promised or something else

Mere fact of getting fired is not enough b/c what if you can get a new job that pays more, then there is no injury

Charitable subscriptions

Rule: [ A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induced action or forbearance]

Most courts still require you to prove a justifiable detrimental reliance

VIII. IF NO K - WAS THERE BENEFIT CONFERRED – QUASI-K/ RESTITUTION 

25) Restitution

Restitution and Unjust Enrichment Restatement (Third) of Restitution and Unjust Enrichment §1 (2011)

Rule: [A person who is unjustly enriched at the expense of another is subject to liability in restitution.]  2 types of Restitutions

Quasi-Contract/ Implied in Law Contract: provides recovery for a P when no K exists provided that the P conferred a benefit on the D and it would be unjust for the D to keep the benefit given the circumstances
Promissory Restitution: Promissory restitution supports the enforcement of a promise based on past consideration or moral obligation. 

Implied in fact contract

Rule: An actual K where there is consideration for the promise. Implied when conduct and not just words demonstrates that there is a mutual exchange of promises. When a person “requests another to perform services for him or to transfer property to him” the law will infer a bargain to pay.
Express K Example: Victim falls down stairs. She calls ambulance and says she needs to go to hospital. They get her location and tell her about their standard charges, which Victim agrees to.

No express bargain for exchange of “I promise to pay you if you take me to the hospital,” but this is pretty close for an intended bargained for exchanged.

Implied in Fact K Example: Victim falls down stairs. She calls ambulance and says “I need to get to hospital.” They ask about her location but don’t discuss fees.

Even though they don’t discuss fees, most people would understand an ambulance will charge – context is important

Quasi-K/implied in law 

Rule: [A court may order restitution if: (1) Plaintiff has conferred a benefit on D, (2) D has knowledge or appreciation of the benefit, (3) D has accepted or retained benefit conferred (sometimes an immovable benefit) AND (4) Circumstances where it would be inequitable for the defendant to retain the benefit without paying fair value for it ]– aka unjust enrichment 

Unjust Enrichment: economic benefit/ improvement in situation / avoidance of harm – unjustified benefit at expense of another.

Benefit must be quantifiable and given by plaintiff and not 3rd party
If family members – remember rebuttable presumption for services – but payments for maintenance, repairs, insurance etc. are not services.

A windfall benefit – one that is unfair for them to retain

D must retain the benefit – not something D can easily return to P

Note: NO EXPRESS PROMISE ELEMENT – focus on the benefit and not the promise

Exam Tip: If no for consideration or PE – maybe Quasi-K/Promissory Restitution

Fact pattern can have a promise, but you’re not using that to resolve Quasi-k

Exam Tip: When element 4 is unclear – check if exceptions apply

Ex: Victim falls down stairs and has injuries where she can’t talk or move but is conscious. A passerby calls an ambulance for her. Does she have to pay ambulance?

No exchange of promises b/w victim and ambulance – difficult to argue imply in fact. No intent to bargain or form Contractual relationship b/c of her condition

Quasi K – if she gets transportation without paying – ambulance conferred a benefit and it would be unjust for her to retain the benefit without paying 

Exam Tip: Look for Quasi-K when parties attempted to make a K actually didn’t (aka b/c no consideration or fraud)

1 party confers a benefit to another under the failed K, it’s possible that the other party has been unjustly enriched and there should be restoration of the benefit
Example: Seller tells buyer – home is free of termites. Buyer pays $100 for house. House actually has termites, so seller committed fraud. Buyer seeks to rescind the K – now buyer gets $100 back and seller gets title to the house back

Professional Identity of person giving benefit matters

HYPO: a Dr. treating wounds – if that is what they normally get paid for – then presumption is you are intending to charge for service

But if a normal person gives CPR – more good Samaritan (even Dr. good Samaritan in this scenario)

However, if someone walks into an ER for treatment b/c they are chocking and saved by Dr. – then his professional identity does matter and yes restitution. 

Example: Construction co. works with business to build frozen yogurt stand at mall. Construction plans approved by mall. CC builds stand, but the business is bankrupt. The mall was never party of the original K, but CC can recover under quasi-K from mall. CC conferred a benefit by making improvements to a store in the mall. Mall knew of the benefit b/c approved construction plans. The mall retained the benefit - improvements were made. Would be inequitable for the mall to retain the benefit since CC was not paid for its labor and materials. 

EE: Merely seeing a sub-contractor and thinking it worked with general contractor is not enough. This is not conduct from which an agreement can be inferred. Nothing alerted them to the possibility that the sub-contractor might look for payment. Had no involvement or interest in any of the arrangements that gen-contractor would make by hiring sub-contractors to carry out their duties. Unlike above where mall approved construction plans – so they knew 

Watts v. Watts: Yes. Element 1: she conferred benefits: child care, work at his office, she contributed to personal property. Element 2: He knew about the benefits. Element 3: He retained and accepted benefit. Element 4: H held their relationship in public as husband and wife and this implies that if you are H + W - if presented to public - then expectation that H and W own assets together. He acted in many ways to lead her to believe that they were H +W - and H and W share in marital assets. 

Exceptions: [ [a] a party officiously confers a benefit upon another, or [b] a party has conferred a gratuitous benefit without expectation of compensation ]

Officious Intermeddler Rule: Restatement (First) of Restitution §2 (1937) [ a person who officiously confers a benefit upon another is not entitled to restitution. A person is deemed an officious intermeddler if the “interference in the affairs of others is not justified by the circumstances]

Example: A carpenter walks by a house and notices it could use repairs. He does $100 worth of repairs on the house and asks owner for the money. Carpenter not entitled to restitution b/c he acted officiously – circumstances did not justify him in expecting compensation for randomly working on the property. Owner is entitled to make his own decisions about whether his property should be repaired. 

Example: A asks B for car repair but to call her for authorization for repairs more than $200. B didn’t tell assistant who did $650 worth of car repair. Officious intermeddler. Although honest mistake, the repairer was in a better position than the customer to prevent it and must take responsibility for the negligence that led to the customer’s enrichment. No unjust enrichment where A needs to pay

Gratuitous Benefit (Gifts) Rule: A gift that has already been given without the expectation of compensations may not be withdrawn. 

Family scenario

Rule: A presumption exists (in many courts) that services rendered by family members are meant to be gratuitous. Need high standard of proof showing restitution is appropriate

Key word is services: If family member gives goods/supplies - it's more open to argue they wanted to be reimbursed and compensated that for the goods 

Quasi-K Exception to Element 2: Saving lives and property:

Rule: a physician (or another medical professional) may get compensation for rendering medical services in an emergency without prior consent, but an ordinary person will not. 

Rule Elements: [ A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution from the other if: (1) he acted unofficiously and with intent to charge (2) the things or services were necessary to prevent the other from suffering serious bodily harm or pain (3) the person supplying them had no reason to know that the other would not consent if mentally competent and (4) it was impossible for the other to give consent or, b/c of extreme youth or mental impairment, the other’s consent would have been immaterial ] §
Rule 2: Similar to the savings lives examples, a party who saves property in an emergency might be compensated.

Rule Elements:[ A person who, although acting without the other’s knowledge or consent, has preserved the other’s property is entitled to restitution, if (1) it was reasonably necessary before it was possible to communicate with the owner (2) he had no reason to believe that the owner did not desire him to act, (3) he intended to charge for such services and (4) the things were accepted back by the owner. ]

IX. IF NO K WAS THERE A PROMISE FROM PAST ACTION – PROMISSORY RESTITUTION

26) Promissory Restitution - Minority doctrine– but still write on exam as an issue 

Rule: [ [1] a promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice. [2] a promise is not binding under subsec. [1] if [a] the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or [b] to the extent that its value is disproportionate to the benefit. ]

There was a benefit received and the RECIPIENT makes a promise back to the party who conferred the benefit. There is no consideration or PE case, but maybe a case for promissory restitution

In some circumstances, courts have held that a promise based on past consideration will be enforced if there is a moral obligation to do so

If promisor gets a benefit and makes a promise then restitution: but if promisee receives the benefit then no restitution

Exam Tip: PR is helpful when maybe not able to meet all elements of Quasi-K 

Ex: officious intermeddler of someone mowing your law. However, if you make a promise back to them, then can go from Quasi-K to PR. If you make a promise back, we have to look at the relative size of the promise and the size of the benefit.  

Ex: promise to give $10 million b/c of past meals – courts will look at this discrepancy b/c PR is not compensating for the promise and detrimental reliance- but just trying to compensate the actual benefit given and the promise just helps make it easier that the benefit should be compensated.
Measuring Injustice

If beneficiary of the action then promises to compensate that person for that past action, it can become unjust not to enforce the promise unless 1 exceptions applies

Factors to determining injustice -NOT ELEMENTS
The definite and substantial character of the benefit received

Formality in the making of the promise

Part performance of the promise

Reliance on the promise or the probability of such reliance

Webb v. McGowin
Rule: A moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promise. When a promisee confers upon a deceased promisor a benefit that is material and substantial, and is conveyed upon the person of the promisor and not merely his estate, the promisee is entitled to recognition and compensation from the promisor’s estate either by an executed payment or an executory promise to pay.

How does Webb differ from facts in plowman? Here, there is a moral obligation based on past performance which conveyed a material benefit to the promisor (McGowin) that can basically count as consideration for enforcement of a promise. In Plowman there was no material benefit to the promisor (the employer), the material benefit (in Plowman’s case the pension), was to the promisees

Quasi-K v. Promissory Estoppel v. Promissory Restitution

In PE - question is what was promised in relation to the actual reliance - the extent to which they are now out of pocket b/c relied to detriment

Quasi-K: Less to do with reliance on a promise - and idea that you received a benefit (where promisee didn’t intend it as a gift) and it would be unjust for you not to pay for it

PR: promise made b/c of someone’s past action and not their return promise

Not enforcing the promise to protect a contractual expectation or reliance interest, but to rectify a situation in which the promisor had been unjustly enriched

X. UCC v. COMMON LAW CHART

	Legal Concept
	UCC
	Common Law

	Governing Law
	Sale of goods: Sale (not lease) of Moveable items at K formation

· Predominant purpose test and factors
	Everything not under UCC

	Exclusive Requirement K and Output K
	New quantity must be based on Good Faith
	N/A

	Contract Modification
	Needs no consideration as long as done in good faith
	K modification needs new consideration

	Offer
	UCC: 1-103 Gap filler, follow common law
	4 Offer Elements

	Option K
	See Merchant Firm Offer Requirements
	See Option K

	Was a K formed but not enforceable? 


	UCC §2-201 Statute of Frauds

PE STILL AN EXCEPTION
	Common Law 3 step Analysis Statute of Frauds

PE STILL AN EXCEPTION


Good faith under UCC

Another argument that F may argue is that EH acted in bad faith. A covenant of good faith is implied in every contract governed under the UCC. Good faith means honesty in fact and subject to reasonable standards of dealing within the trade. Here the EH shipped fake goods which would appear to F to be acting in bad faith. When EH acts in bad faith the K is breached and F would have the right to terminate the K. EH will argue that they were unaware that the goods were fake and therefore were still acting in good faith because they themselves were the victims of an elaborate counterfeiting scam. 

2015 Fall final review
Here, Utopia began renovations on the property and Lexi knew they were going to do so. Lexi did not ask for the renovation to be done though and Utopia did it for themselves for when they received the property so it cant be said that Lexi willingly and knowingly accepted the renovation for herself. However, when Lexi told Utopia that the deal was off and they were no longer going to receive the property as a donation, Lexi accepted the benefits that Utopia already provided from the renovations. 
Even though Utopia only spent $150,000 on the renovations they had a lot of volunteers that were carpenters and they would have spent an additional $75,000 without the volunteers. This means that Lexi would be receiving a $225,000 benefit and not paying for it would be unjust. Thus, Utopia can choose to sue Lexi off of the contract for the benefits that she received and they may be entitled to the $225,000 even though they only spent $150,000 because that was the value of the services provided or the quantum meruit. 
· We give the fair market value back in restitution b/c we can’t physically hand back renovation on a house 

Utopia can also sue Lexi based on quantum valebat good provided because the fair market value of the house may have gone up even more that the amount that Utopia spent on the renovations. Eve was willing to pay $1.4 million for the house which is $400,000 more than it was listed at and probably valued at before the renovations occurred. If Utopia can show that the renovation of the house increased the fair market value of the house to $1.4 million or to any amount greater than the amount they would receive by asking for the value of the services, then Utopia can sue for that amount. Assuming that the value of the house did indeed increased by $400,000 then Utopia would be entitled to that amount if they sued off of the contract and if they asked for the increase in market value of the house that Lexi was unjustly enriched with as the restitution amount. 
