

Con Law Outline

Constitutional Law Outline
General Rule:
Govt action is CON when there’s a 

1) Source of Power authorizing that type of action, that 

2) doesn’t violate limits based on 


- CON Structure OR 


- Individual Rights.
I. Government Power
A. Enumerated Powers
a. Commerce Power
Congress shall have power “To regulate Commerce w/ foreign Nations, and among the several States, and w/ the Indian Tribes.” (A1, S8, C3)

“Commerce” Commercial, Economic


commercial intercourse

“Among” = intermingled with


1) Cross-border transactions


2) Infrastructure for cross-border transactions



Must be able to regulate infrastructure allowing the cross-border 





transactions



Ex) Gibbons v. Ogden: State Law for monopoly over NY harbor and 




received license from monopolists. Fed Law for license over same harbor. 




State licensee sued, argued no power to issue under Commerce and State 




Powers




Court held Fed Govt could control some behaviors w/in States 





when concerns more than 1 State; In-state harbors that service 





interstate boats can be controlled by Fed Govt


3) In-state activity w/ Substantial Effect on Interstate Commerce



Economic OR commercial in nature




includes intercourse and traffic b/w their citizens



Must be Existing economic/commercial activity




Ex) Obamacare Case: Individual Mandate: anyone not insured by 





employer would have to obtain health insurance, those w/o would 





be required to make a “shared responsibility payment” as part of 





their annual fed income taxes (power under Commerce?)





Court held “Regulate” can ONLY affect existing 







commercial activity. NOT create/compel/anticipate it. 






Mandate does NOT regulate existing commercial activity, 






instead compels individuals to become active in commerce



Criminal behavior that is NOT economic/commercial NOT aggregated




Ex) US v. Morrison: College student raped at VI Tech —> Sued 





in a USDC; D challenged the fed statute (Violence Against Women 



Act) used to sue on CON grounds





Court held law focuses on gender-motivated violence 






wherever it occurs —> NOT economic activity; Link b/w 






violence and commerce was NOT enough (too attenuated) 




Ex) US v. Lopez: Fed offense for someone to possess a firearm in 





a known school zone





Court held statute was NOT CON under Commerce Clause 






as did not regulate a commercial activity, like 







manufacturing, buying or selling; noneconomic



Aggregate similarly-situated individuals for supply and demand of 





commodity w/in the interstate market




Ex) Wickard v. Filburn: Involved producer who did not intend to 





sell out of state; grew more wheat than was permitted by the 





Agricultural Adjustment Act of 1938 —> didn’t intend to sell





Court held substantial effect on interstate commerce when 






considered in the aggregate —> Power to regulate




Ex) Gonzalez v. Raich: Marijuana growing for local medical 





purposes 







Court held indistinguishable from Wickard; Able to control 






in-state activity that in the aggregate would affects 







interstate commerce
i. Lochner Era: Commerce Clause


Narrow Reading; Skeptical View



Courts follow independent view of law’s CON, regardless of other branch 




or States opinions

1) Does CON protect this freedom?

2) Does Govt have a good reason to restrict the protected freedom?


Ex) US v. EC Knight: Sherman Anti-Trust Act attempts to prevent economic 



inequality —> Sugar monopoly 



Court held Commerce Clause doesn’t apply to manufacturing, distinction 




b/w sales and commerce; indirect effects


Ex) Hammer v. Dagenhart: Child Labor Laws, can’t ship or deliver in interstate 



commerce if employing children; Fed enumerated powers interpreted narrowly



Court held production processes are NOT interstate commerce; Fed is 




attempting to control State police powers (under the 10th Am); 





Distinguishes Harmful results vs. here NOT harmful from IC
ii. New Deal: Commerce Clause


Deferential to Congress: Enumerated Powers, Economic Ind Rights



No conduct is per se local only substantial effects



Eco affects/activity is aggregated



Direct/indirect test is abandoned



Courts shouldn’t judge Congressional motives



10th Am is a truism, does NOT limit Fed power


Skeptical: Non-economic Individual Rights



Ex) NLRB: Act of 1935: outlawed unfair labor practices “affecting 




commerce” Jones fired union leaders and intimidated workers to prevent 




union membership, Jones argued beyond federal powers was 





manufacturing not “interstate”




Court held AGAINST “direct” relation to narrow def of commerce 





among the states; manufacturing substantially affects IC



Ex) US v. Darby: Fair Labor Standards Act of 1938; established minimum 




wages and max hours for employees engaged in interstate commerce or 




production for such; Darby violated the Act




Court held law was w/in the CON authority of Congress as long as 





not prohibited by CON. Congress has power over motive and 





purpose of a regulation NOT the courts. Fed govt CAN regulate 





manufacturing when it substantially affects interstate transactions



Ex) Filburn v. Wickard
iii. Civil Rights Movement: Commerce Clause



Ex) Heart of Atlanta Motel: The Civil Rights Act of 1964: Prohibited race 




discrimination in places of public accommodation (Title II), employment 




(Title VII), and in any program receiving federal funds (Title VI). 





Businesses challenged such.




Court held Qualitative and quantitative effect on interstate travel 





by black people —> Discrimination impedes interstate travel; 





Commerce includes intercourse and traffic b/w their citizens


Restaurant affects IC if 



A) serves or offers to serve IC travelers OR



B) a substantial portion of the food it serves has moved in commerce



Ex) Katzenbach v. McClung: Interstate: 70K of meat from a local supplier 




who produced meat from out of state




Court held this was enough as interstate commerce —> imposes 





commercial burdens of national magnitude upon IC; Aggregation
b. Taxing Power
“Congress shall have the power to lay and collect taxes, duties, imposts, and excises.” (A1, S8, C1) 

A) Deference: Courts will not rule on the wisdom of 


1) Congress decision to impose a tax OR



Political NOT legal —> Defers to Congress



NOT limited to what Congress has enumerated power to regulate


2) the chosen tax rate

B) Definition of Tax: a law requiring payment to the fed govt MUST


1) raise “some revenue” AND 


2) NOT be a penalty or punishment



Tax clause can’t be used to regulate behavior



Tax does NOT cease to be valid merely 




b/c it discourages or deters the activities NOR




b/c revenue obtained (by fed govt) is negligible




Ex) US v. Kahriger: tax on persons that accept wagers and requires 



them to register w/ IR; excise tax = to 10% of the amount wagered




Fine b/w 1k and 5k and criminal prosecution





Court held Structure called for a general deference as the 






remedy for taxation is Congress; Applied like a tax to all 






who engage in activity (w/o scienter), proportional to 






activity; NOT coercive all legislation has regulatory effect 
	Proportional to Amount/Value of Thing Taxed
	A Tax-Like Amount
	Owed even if Performed w/o Scienter
	Codified and Enforced like Other Taxes
	Coercive Purpose or Effect

	Could be Proportional
Some Fixed
	Conspicuously Large = Penalty
NOT Dispositive —> Indicator
	Tax: Regardless of Mental State
Penalty: Must know to apply
	W/in Tax Codes
Similar language
Enforced by same Dept as Tax
	Penalty: Coercing Behavior over Raising Revenue




C) Equality Requirements: A fed tax MUST: (NOT TESTED)



1) be uniform throughout the US AND



2) if it’s a “direct tax” be proportional to State population




Real property and “Capitations” (per person or poll taxes)


Ex) Obamacare Case: Individual Mandate: anyone not insured by employer would 

have to obtain health insurance, those w/o would be required to make a “shared 



responsibility payment” as part of their annual fed income taxes (power under 



Tax?)



Court held Looks like a tax; description as penalty NOT enough; 2) 




Amount due less than insurance and NEVER more by statute 



3) No scienter requirement, 4) Collected solely by IRS through normal tax 


methods, 5) Taxes that seek to influence conduct is ok; Not punishing 




misconduct; OK that it taxes inactivity, individual can’t avoid taxes
i. Lochner Era: Taxing Clause


Ex) Bailey v. Drexel Furniture: 1919 Tax from govt on businesses using 




child labor of 10% of the net profits; Business fought the statute arguing the 



payment was not a tax



Court held this was a PENALTY not a tax as there was a Scienter 





requirement (had to know) and prohibitory/regulatory effect and purpose
ii. New Deal Era: Taxing Clause


Ex) Sonzinsky v. US: Upheld a federal tax on gun dealers revenue w/ absence of 



punitive features; Tax is not a tax just because of the deterrent effects on the 



activities taxed. Courts don’t question motive
c. Spending Power
Tax money may be used “to pay the debts and provide for the common defense and general welfare of the US” (A1, S8, C1)

A) Deference: Courts will not rule on the wisdom of Congress’ decisions to spend money


Few CON limits on power to Spend


Can use power to spend even if it is NOT an enumerated power

Dole Factors


B) Congress may set conditions on State recipients of Fed funds where:



1) Pursuit of General Welfare 




should defer substantially



2) Conditions expressed unambiguously 



3) Conditions related to the purpose of the fed program




Reasonable relationship to the purpose of spending



4) Conditions DON’T require violation of CON AND




may NOT be used to induce the States to engage in activities that 





would themselves be UNCON



5) Overall bargain NOT coercive 




success =/= coercion


Ex) SD v. Dole: Fed statute that offered highway money to states on the condition 

that they raise their drinking ages withholds a percentage of fed highway funds 



otherwise allocable to States if alcohol under 21 can be possessed



Court held 1) Deference, 2) Unambiguous 3) Reasonable relation to law 4) 


raising drinking age does NOT violate the CON rights of anyone; can 




regulate activity 5) amount withheld was small enough to not be coercive


Ex) Obamacare Case: Expansion of Medicaid to more people; Gives funds to the 



States on the condition that they provide specified healthcare to all citizens whose 

income falls below a certain threshold (Power under Spending?)



Court held withholding over 20% of the State’s total budget w/ fed funds 




covering 50 -83% of costs —> Compelling/Coercion; Threatened to 




accept policy changes
d. Necessary & Proper Clause
To its enumeration of powers is added, that of making “all laws which shall be necessary and proper, for carrying into execution the foregoing powers and all other powers vested by this CON…” (A1, S8, C18)

In favor of a Broad interpretation


Let the end be legitimate



w/in Scope of CON


…and all means



appropriate 



plainly adapted to that end



NOT prohibited



and consistent w/ letter and spirit of CON


…are CON
A. ID a power of the Fed Govt (Enumerated Ends)


1) Foregoing Powers from Art I. §8



Clauses 1-17


2) Other Powers vested in Congress 



Powers found elsewhere in CON (Shall have power…)



MUST be in the CON Text




at least some text indicating power is w/in CON design


3) Other Powers vested in Fed Dept and Officers



Congress can enact legislation governing other branches



Can’t control powers exclusively given to other branches 

B) Are the means chosen by the statute “Rationally Related” to the implementation of 


that power?


Laws need NOT be Indispensable or inevitable for N&P


Rationally Related or means-ends rationality —> Deference

Ex) US v. Comstock: Fed Statute authorizes DOJ to detain a mentally ill, sexually 


dangerous fed prisoner beyond their release date; Comstock was held under such and 


challenged statute on CON grounds


Court held law was “reasonably related” to the enumerated power of whatever 



brought the prisoner into custody in the first place; N&P as helps Congress ensure 

the enforcement of that initial criminal statute; N&P to take action in continued 



detainment; power to punish —> power for fed civil commitment



Dissent: Law should have a direct reference to the enumerated power

Ex) Obamacare Case: Individual Mandate: anyone not insured by employer would have 


to obtain health insurance, those w/o would be required to make a “shared responsibility 


payment” as part of their annual fed income taxes (power under N&P?)


Court held CAN’T be sustained as must be derivative of granted power (no 



commerce —> no N&P)
e. Civil Rights Enforcement Clauses
A. 13th Am: 
§1: Nor slavery, nor involuntary servitude, except as punishment for crime…shall exist w/in the US

Badges or Incidents of Slavery are NOT allowed
§2: Congress shall have power to enforce this article by appropriate legislation

Ex) Civil Rights Cases: Fed public accommodations law: regulated interactions b/w 


private individuals (couldn’t deny services b/c of race); Several cases where denied b/c of 
race


Court held denial of admission is NOT a badge of slavery and separates race/color 

and slavery
A. 14th Am:
§1: All persons born or naturalized in the US…are citizens of the US and the State wherein they reside

No State shall


Abridge privileges and immunities of citizens of the US



Ex) Slaughterhouse Cases: protected only ability to be a national 





citizen


Deprive any person of life, liberty, or property w/o due process of law


Nor deny any person…Equal Protection of the laws
§5: Congress shall have power to enforce, by appropriate legislation, the provisions of this article


ONLY enforced against States NOT private individuals

Ex) Civil Rights Cases: Fed public accommodations law: regulated interactions b/w 


private individuals (couldn’t deny services b/c of race); Several cases where denied b/c of 
race


Court held 14th does NOT allow Fed Govt to regulate individuals, only States

Ex) Strauder v. West Virginia: WV summoned only white males for jury service, Black 


defendant filed petition to remove to Fed Court as allowed by Fed law to do so if D is 


denied “any right secured to him by any law providing for the equal civil rights of 


citizens of the US” Denied —> D challenged denial


Court held all persons shall stand equal before the laws of the States, and no 



discrimination based on color; States may prescribe qualifications of its jurors, but 

not by color or race. 14th Am §5 gives express authority to protect the rights and 



immunities of 14th Am §1

Ex 2) Yick Wo v. Hopkins: SF attempted to regulate laundries by requiring permit from 


Board of Supervisors; Denied all Chinese launderers applications for permits. Yick Wo 


refused to pay fines and filed suit argued practices violated Equal Protection Clause


Court held though law is fair and impartial in appearance, if applied and 




administered by public authority in practically unjust and illegal discriminations 



—> denial of equal justice is w/in the prohibition of the CON
II. Structural Limits
B. Supremacy

US CON, Fed laws, Fed treaties are “the supreme law of the land” (Art. VI, §2)


A) Supremacy requires



1) CON valid Fed Statute



2) Conflicting State Statute


B) States can NOT



burden or control the operations of CON laws by Congress carrying into 




execution power vested in the federal govt

Ex) McCullough v. Maryland: Fed bank in MD, MD made state law to tax the Fed Bank, 


US Bank refused to pay, MD sued, argued no power to create Bank, and even if Power 


for State to tax


Court held MD can NOT tax b/c = power to destroy and State Govt can NOT  



burden or control Fed Govt goals —> violates Supremacy Clause 

Ex 2) Gibbons v. Ogden: State Law for monopoly over NY harbor and received license 


from monopolists. Fed Law for license over same harbor. State licensee sued, argued no 


power to issue under Commerce and State Powers


Court held State Law in conflict w/ Fed Law —> Fed Law wins

Dormant Commerce Clause: CON supersedes state laws that impede interstate commerce
a. Express Preemption

Generally, if both statutes can coexist —> WANT to coexist / deferential here

Preemption Clause: express language indicating how the Fed statute will interact w/ state 


laws


Clear and manifest purpose of Congress to preempt

Requires


1) CON valid Fed Statute AND


2) Conflicting State Statute

b. Implied Conflict Preemption
B. Impossibility


A) Impossible to obey both State and Fed Law? 



One law requires/compels action the other forbids 



Conflicting regulations make lawful activity impossible to perform


NOT imp. If overlap of max/min standards (compliance w/ State fulfills 




compliance w/ Fed)
B. Obstacle


A. What is the purpose of the federal law?



Clear and Manifest purpose to preempt (express or implied)


B. Does the state law create a significant obstacle to that purpose?



Conflict in Technique OR



Conflict in Overt Policy

Ex) AZ v. US: §5(c): prohibits aliens from seeking employment or performing work —> 


misdemeanor 


Court held conflicts w/ Fed law (combats employment of illegal aliens) and is an 



obstacle to Fed plan of regulation and control



specifically didn’t impose criminal sanctions (technique difference)



still conflicts w/ method of using fed law though parallel

Ex) AZ v. US: §6: authorizes State officers to arrest w/o a warrant if “probable cause” to 


believe the person committed “public offense” and is removable from the US


Court held conflicts w/ Fed method and determination of who is removable or not



allows State officers MORE power than fed to remove w/o consulting Fed 




(technique)

NOT Ex) AZ v. US: State officers have mandatory checking for immigration status 


upon stop, detainment, or arrest if have a reasonable suspicion they are an alien


Court held NOT preemption —> Nothing that suggests conflict w/ fed law for 



State officials mandatory consultation w/ ICE for immigration status
B. Implied Field Preemption


A. Does Fed law “occupy the field”? Consider



1) Did US create pervasive system of regulation? 




Implied intention to occupy the field to the exclusion of other laws




National uniformity of regulation




No room to supplement, even complementary state regulation is 





impermissible / parallel to fed standards still NOT permitted



2) Does US have a “dominant” interest in the field?


B. Is the state law within that field?

Ex) AZ v. US: §3: failure to comply w/ fed alien-registration requirements —> State 


misdemeanor


Court held Field Preemption; already a full set of standards governing alien 



registration, including punishment for noncompliance —> NOT for States
C. Federalism
Structural Limit on Fed Govt preventing it from imperiling State Sovereignty

NOT Text

Ideology: CON questions should be resolved in favor of State Sovereignty

Structure


If fed govt could implement any program into states/require enforcement takes 



significant power from State Sovereignty 
a. Commandeering

State sovereignty requires 


Independence and Autonomy w/in their proper sphere of authority


Courts may consider how its decision could affect state autonomy

Fed Govt, EVEN w/ enumerated power can NOT compel States to


- enact OR


- administer Fed Regulatory Programs

Ex) Printz v. US: Fed Brady Act: requires State’s Attorney General to establish 



background system and puts in place provisions until system is in place


Court held forcing state law enforcement to participate in the administration of 



federally enacted regulatory scheme = Commandeering; Even w/ CON authority 



to pass laws, lacks power to compel the States to require or prohibit those acts

Fed Law is allowed when


Regulating State Activities



Ex) Reno v. Condon: Fed statute regulates the disclosure of personal info 




contained in the DMVs




Court held act regulated state activities, rather than seeking to 





influence or control the manner in which States regulate private 





parties —> NOT Commandeering


NOT Influencing or Controlling manner in which States regulate private parties



Ex) NY v. US: Monetary incentives to follow fed govt plan of radioactive 




waste; failure to do so —> become owner of radioactive waste in that state




Court held this was “coercive” as Congress can’t direct the States 





to enact their program


Compliance w/ Fed Standards NOT Commandeering
b. 10th Am Analysis
“The powers not delegated to the US by the CON…are reserved to the States”
C. Modern Analysis (Correct)


Front-to-Back:



1) Determine Scope of Fed enumerated powers (Text)




Controlling Question: What Limits are imposed by CONs?



2) If US CON does NOT give Fed Govt power to enact law —> States 




still have that power




States decide what the police power authorizes
C. Lochner Era Analysis (Rejected)


Back-to-Front:



1) ID enumerated power of the State (NOT in Text)



2) Conclude US CON has NOT given that power to Fed Govt


Police power only allows certain kinds of laws


Fed Courts can decide whether State law is w/in State police power
D. Separation of Powers

A) Text: CON’s text Explicitly or Impliedly assign function exclusively to 1 branch?


Vesting Clauses


Legislative: “All legislative powers HEREIN GRANTED shall be vested in the 



Congress” (A1, S1)



Select Policies


Executive: “The Executive Power shall be vested in the President.” (A2, S1)



Enforce Policies


Judicial: “The judicial power of the US shall be vested in one supreme Court, and 



in such inferior Courts as the Congress may from time to time ordain and 




establish.” (A3, S1) 



Resolve Disputes

B) Structures: Inconsistent w/ structure to uphold branch action? 


1) Outside Usual Area of Responsibility?



Arrogation / Aggrandizement of Power


2) Challenged action interfere w/ another branch’s responsibility?



Case-by-case


3) Greater Institutional competence for type of action by one branch?

C) Other Methods: Precedent, History, Consequences, and Values


Consequences: for CON Structure, NOT the decision itself
D. Legislative v. Executive

If diverge —>


1) Whether CON assigns particular power to one branch or another OR if 




allocation is uncertain


2) How does the President’s actions differ from Congress’ policies? (CHART)



President’s power MUST stem from either




1) Act of Congress OR




2) the CON itself



Congressional action is unlawful when it prevents the Exec Branch from 




accomplishing its CON assigned functions.
	CON’s Assignment of Powers
	Pres acts consistently w/ Statute: 
Max power by his own and Congress’
CON authority or whole fed govt lacks power
Strong Presumption of Power 
	Pres acts when Congress is Silent
(Zone of Twilight) Case-by-Case Test
Must measure independent Pres Responsibility/Power
	Pres acts contrary to Statute
Congress must be disabled from acting upon the subject
Cautious and Skeptical of acts

	Exclusively Legislative
	
	
	Legislative (Jackson in Youngstown)

	Concurrent or Unclear
	
	
	Legislative

	Exclusively Executive
	
	Disables Congress from acting on subject
	EXECUTIVE (Majority in Zivotofsky)



Ex) Youngstown v. Sawyer: Exec Order by Truman to seize the steel plants; Owners 


feared to have factories back would have to comply w/ new T&C —> Filed Suit; Pres 


argued inherent power to take necessary action in emergency times Implied Power from 


aggregate of his powers & Nation’s chief executive and Commander in Chief


Court held NOT w/in Exec CON powers as taking private property is one vested 



exclusively to Congress in the N&P Clause, NOT to the Pres.; NO act authorized 



such AND not under power of Commander in Chief; Emergency =/= Power

Ex) Zivotofsky: Congressional Mandate that allows US citizen born in Jerusalem to state 


birth place as Israel; Executive Branch does not allow citizens to list a sovereign that 


conflicts with policy (any of the nations/people in dispute); Pres “shall receive 



Ambassadors and other public Ministers” Art II §3 (Recognition)


Court held Pres has exclusive power to grant formal recognition to a foreign 



sovereign; power in CON (Recognition Power) and nothing in CON, precedent, 



or history states power is given solely to Congress or shared w/ Congress by 



mandate, rather than by choice of cooperation by the Pres.



Dissent: Congress’ power could come from N&P Clause or Naturalization
D. Executive v. Judiciary
How/When the CON protects the President from the Courts

Pres sued under Individual Capacity


President or former President “is entitled to absolute immunity from damages 



liability predicated on his ‘official acts’.”



- in the discharge of his duties of his office



- in the outer perimeter of his authority

President as Witness

Pres does have Presumptive Privilege; Must proceed differently than would w/ individual


MUST be considered w/ commitment to Rule of Law



Privilege vs. Fair administration of Criminal Justice



Value of Testimony v. Value of Privilege


Ex) US v. Nixon: Court may command testimony from any witness; Argued Exec 



Privilege to keep secret communications exchanged privately by officer and 



advisors when reaching exec decisions



Court held no general executive immunity from judicial review (must be 




from military or diplomatic affairs for immunity); Court has jurisdiction 




—> even w/ intra-branch dispute + Leg gave power to contest privilege

President as D


Pres IS entitled to immunity from official acts



exercising jurisdiction over Pres as D is harder


Ex) Nixon v. Fitzgerald: F embarrassed superiors by testifying cost-overruns, tech 

difficulties —> drafted ways to remove F; N asked White House Chief to arrange 



F assignment to another job w/in the administration



Court held there is Absolute Immunity from damages liability predicated 




on the Pres’ official acts. Pres can’t be liable in civil cases about official 




acts as must be able to perform his job w/o fear




Dissent: should be for core functions of the Job only


Ex) Clinton v. Jones: Jones instructed by State officer to meet the governor in his 



Hotel Room; F claimed J accepted alleged overtures and publicly branded a liar 



(defamation); Before C was President



Court held judiciary has power to determine the legality of President’s 




unofficial acts. Requires connection w/ immunity’s justifying purpose of 




protecting official acts, and should not stay action when brought correctly
III.  Individual Rights
D. Equality
14th Am: No State shall deny “the equal protection of the laws”

5th Am applies this to Fed Govt  (Bolling v. Sharpe) 

Equality is Incorporated w/in Due Process Clause meaning of “liberty”


Invidious Discrimination: UNCON when treats like categories differently


Must treat like things alike, but may treat unlike things differently
D. ID the Inequality
1. WHAT burden or benefit does the law distribute unequally? (Fundamental Rights)


Uses Methods of Reasoning 


Ex) Harper: Laws depriving the right to vote for anyone whose poll taxes weren’t 



paid in full; race-neutral argument that the law unequally distributed a 




fundamental right; unenumerated FR protected by decision (no enumerated right)



Court held Right to Vote IS a FR —> Voter qualifications have no relation 




to wealth nor to paying or not paying this or 
any other tax (capricious or 




irrelevant factor); preservative of other basic civil and political rights


Ex) San Antonio v. Rodriguez: Unequal Distribution of Educational Opportunity; 



Different money from State given to different schools based on property values



Court held Quality of Education is NOT a FR —> Equal Protection does 




NOT require absolute equality or precisely equal advantages, NOT 




complete deprivation; Rational Basis (not so irrational as to be invidiously 


discriminatory)
2. WHO is affected by the law’s classifications? (Suspect Classifications)

Disparate Treatment: classes appear unambiguously on the law’s face to treat a particular 


class differently


per se discriminatory purpose?

Disparate Impact: adverse effects on Suspect, Identifiable Class not mentioned on 
law’s 


face


To be found as a Suspect Classification Requires



1) Disparate Impact against Suspect Class AND



2) Some Discriminatory Purpose by Govt




Clear Pattern of Impact (Yick Wo Case)




Historical or Legislative Background




Procedural or Substantive Irregularities




MUST BE “willful” / Selected course of action “because of, not 





merely in spite of,” adverse effect on an identifiable group





Ex) Personnel Administrator v. Feeney: Discriminatory 






Purpose requires MORE than 






intent as volition OR






intent as awareness of consequences




Ex) Hunter v. Underwood: AL CON permanently denied the vote 





to any person convicted of a crime involving moral turpitude; 





disenfranchised 10x as many black voters as white; 1980s STILL 





1.7x for every white voter





Court held disparate impact WAS intentional; STRONG 






history of white supremacy


Ex) Washington v. Davis: Test 21 for new applicants of police departments —> 



this test had a much higher proportion of black applicants receiving failing scores 



than white in DC



Court held Disparate Impact was NOT enough w/o purpose to trigger 




Strict Scrutiny for Suspect Classifications —> under Rational Basis the 




test is neutral on its face and rationally may help CON govt purpose.

Discriminatory Purpose w/o Disparate Treatment or Impact: 


Ex) Palmer v. Thompson: City closed and drained 4 white pools and 1 black pool 



rather than desegregate



Court held discriminatory purpose w/o disparate treatment or impact did 




not violate Equal Protection; Motives alone are NOT enough
D. Proper Level of Scrutiny


Consider (non-exclusive)


1) Conduct v. Status (Conduct = OK; Status = NOT OK), 2) History of 




Subordination, 3) Political Powerlessness, 4) Visibility and Isolation, 5) 




Stereotypes, 6) Likelihood of Valid Justifications


Rational Basis:



Anything Else, Intellectually Disabled (but animus exception)



Ex) Carolene Products: Ban on “filled milk” —> Ruled Rational Basis for 




Commerce Clause


Intermediate Scrutiny:




Gender, Birth Outside Marriage, 


Strict Scrutiny: 



Race and National Origin



Ex) Carolene Products: Ban on “filled milk” —> Ruled Heightened 




Scrutiny for Bill of Rights, Right to Vote, Spreading info, interference w/ 




political orgs, prohibiting peaceable assembly, Religious, National , and 




Racial minorities
D. Apply Scrutiny
3. ENDS: Strength of Govt interest
4. MEANS: Tailoring; necessity of using chosen classes to pursue interests; Is this law a suitable method for pursuing the govt ends? Assessing Tailoring


1) Rational Basis: Class “reasonably related” to some “legitimate” govt interest


under/over inclusive typically OK (Buck v. Bell, Carolene Products)



Ex) City of Dallas: City Ordinance: any dance hall w/ teenage customers 




must obtain a special license w/ restrictive provisions; Stanglin sued 




arguing irrational to split 18-19 from 14-17 when could do other activities




Court held under RB if classification has some reasonable basis, 





not against CON simply b/c it’s not made w/ mathematical nicety 





or b/c in practice it results in some inequality



Ex) US Dept of Age v. Moreno: Food Stamp Act: excludes from 





participation in program any house containing an individual who is 




unrelated to any other member of the household




Court held that Animus is NOT a legitimate govt interest even 





under Rational Basis; Alleviating hunger and preventing abuse and 



fraud NOT seen as being addressed from the classification —> 





perhaps NOT RB



Ex) City of Cleburne: Local Zoning Ordinance: Special use permit 





required for the construction of “hospitals for the feeble minded or insane, 




alcoholics or drug addicts, or penal or correctional institutions”




Court held intellectually disabled are NOT a Suspect Class; 





legitimate Biological differences —> Rational Basis, Special 





treatment by fed govt 
—> real and undeniable differences; Animus 



=> NOT a legitimate govt interest, Discredits state interests of 





Safety (LOOKS like Heightened)


2) Intermediate Scrutiny: “important ends” and “substantially related” means



End MUST




Be Genuine: not created after litigation




NOT rely on generalizations about differences b/w men and 





women



Ex) VMI Case: State operated college, VMI, was all male and operated 




under military academy culture; Argued it was against 14th Am EPC to 




deny women admission




Court held violated EPC no exceedingly persuasive justification 





(important end) for exclusion of women; Generalizations of “the 





way women are” estimates of what is appropriate for most women, 



don’t justify denying opportunities to women outside the average 





description


Physical differences may endure



Ex) Geduldig v. Aiello: Under CA disability program, pregnant women w/ 




normal pregnancies are not given Paid-Time-Off. Argued violated EPC for 


women.
Court held Disability Benefits —> NOT a Fund Right; Pregnant women suffering disabilities from “normal” pregnancy —> NOT 
Suspect (according to court), COULD be Suspect now under Int Scrutiny —> Rational Basis (Court) / Int Scrutiny (Exercise)

Class “reasonably related” to some “legitimate” govt interest —> OK


normal pregnancy —> adds a lot of money


Large amount of money if added —> to assure the new class doesn’t break the 



system

“important ends” and “substantially related” means —> perhaps NOT


saving money to run the program


could potentially be done in a better way


under-inclusive of women who really need the benefits



Ex) Nguyễn v. INS: Differences in Child Naturalization based on 1) 




parent’s length of residency in US and 2) Proof of Parentage AND Citizen 




Parent and Married v. Unmarried; Challenged proof of parentage RQ as 




Citizen Father (LOOKS like Rational Basis)




Court held Gender specific terms take into account a biological 





difference b/w the parents differential treatment is inherent in a 





sensible statutory scheme; Exceedingly persuasive/important govt 





objective (Assuring Proper Naturalization) Substantially Related: 





additional RQ make sense and not under/over-inclusive



Ex) Sessions v. Morales: Same law; Challenged heightened residency RQ 




for Citizen fathers




Court held If statutory objective is to exclude or “protect” 






members of one gender in reliance on fixed notions concerning 





that gender’s roles and abilities, the objective itself is illegitimate




Over-broad generalizations of gender (connect w/ child); Means 





issued are not substantially related to residency


3) Strict Scrutiny: “compelling” govt ends and “narrowly tailored” means 




(necessary or close to it)



“Compelling” Interest: national security, crime control, and public health



UnderOver inclusive —> If either = problem



Are govt interest served as well or better by less discriminatory alternative 


class?



Ex) Palmore v. Sidoti: White mother, divorced, began living w/ black man 




after divorce; Father wanted custody and claimed black man would cause 




racial prejudice against the child




Court held while protecting the child IS a compelling interest; the 





law can NOT directly or indirectly give Private Biases effect / 





Racial prejudice can NOT be invoked to justify/reinforce racial 





classifications



Ex) Johnson v. CA: CA Dept of Corrections has unwritten policy of 




racially segregating prisoners; Johnson has been housed w/ black prisoners 


since 1987; alleged his 14th Am Equal Protection Rights were violated by 




assigning cellmates on the basis of race




Court held Racial Classifications receive close scrutiny even when 





they may be said to burden or benefit the races equally; AS LONG 





AS RACE —> Strict Scrutiny
D. Lochner Era: Sterilization / EPC

Ex) Buck v. Bell: Feeble-minded woman committed to an asylum in Virginia (Carrie 


Buck) normal intelligence, but was institutionalized and involuntarily sterilized on little 


evidence


Court held UNCON to sterilize feebleminded civilly committed people, but 



not those who have not been institutionalized —> like people NOT treated like
D. New Deal: Equal Protection Clause
Sterilization

Ex) Skinner v. OK: OK had statute imposing involuntary sterilization for repeat felons; 


predisposition towards criminality; moral turpitude -> crimes of dishonesty


Court held marriage and procreation are Fundamental Rights —> must be 




evaluated on Strict Scrutiny —> does NOT overrule Buck v. Bell different
Racially Discriminatory Laws

Ex) Korematsu: Korematsu, a US citizen worked in SF; Refused to comply w/ exclusion 


order and assembly order —> Convicted of violating the exclusion order NOT internment 
decision


Court held during wartime there is a greater need for safety in the US and burdens 

on the citizenship are to be expected. Thus the heightened scrutiny given to race is 

still not enough to make it UNCON here. Changes context b/c of Wartime context
D. Civil Rights Movement: EPC
Desegregation

Separate but Equal NOT allowed


Bolling v. Sharpe —> Fed/DC

Overcoming Mass Resistance


“all deliberate speed” to implement new programs 


“CON rights of students are not to be sacrificed or yielded to the violence and 



disorder which have followed upon the actions of the Governor and Legislature”

Ex) Brown v. Board: Brown had to go to school 1:20 away, had to walk through railway 


switching yard to get to bus stop; Legal fiction of equality between white and black 


schools —> Legality of Segregation; Rejection of Separate but Equal


Court held separation from others in similar age and qualifications solely b/c of 



race generates a feeling of inferiority as to their status in the community; Race is 



NOT a valid classification, Education is important, segregation affects minds
Interracial Marriage
Must consider if the classifications drawn by any statute constitute an arbitrary and invidious discrimination

Upheld only if necessary to the accomplishment of some permissible state 
objective

Ex) Loving v. VI: Virginia Racial Integrity Act of 1924: crime for any white person to 


marry a “colored person” (any ascertainable black blood); couldn’t travel to other states 


to marry either; Loving married a “colored person” in DC and lived mostly in VI


Court held Invidious racial discriminations w/ no legit public purpose outside of 



such; Rest solely on distinctions according to race
D. Gay Rights

Defining a Quasi-suspect Class requires


1) history of discrimination


2) exhibit obvious, immutable, or distinguishing characteristics that define them 



as a discrete group


3) show they’re a minority or politically powerless OR



show the statutory class at issue burdens a FR
Ex) High Tech Gays v. DISCO: Members of civilian employees in firms that required clearance from DISCO; gay employees required more lengthy and intrusive background checks than straight —> Disparate Treatment

Court held gays NOT a quasi-suspect classification 1) History of Discrimination —> 


YES, 2) exhibit obvious, immutable, or distinguishing characteristics that define them as 


a discrete group —> NO 3) show they’re a minority or politically powerless OR show the 
statutory class at issue burdens a FR —> NO
Ex) Romer v. Evans: CO law: No state or local anti-discrimination law may protect “homosexual, lesbian, or bisexual orientation”

Court held no rational basis only Animus —> NOT a legitimate state interest
Ex) Obergefell v. Hodges: Obergefell married his husband in Maryland where same-sex 


marriage was legal from Ohio; OH law does no permit O to be listed as the surviving 


spouse

Court held 14th Am Equal Protection Clause protects right to marry as laws burden the 


liberty of same-sex couples; unequal laws —> disrespects/subordinates gays


denied benefits afforded to opposite-sex couples


barred from exercising a fundamental right
E. Fairness
E. Procedural Due Process 
5th Am and 14th Am: No person shall be “deprived of life, liberty, or property w/o Due Process of the Law”

HOW the govt does things
D. Has the Govt “deprived” a person of something?

Intentional State Action that takes away
D. Does the thing deprived constitute a “liberty interest” or “property interest”?

Property


money, property, or chattels


ALSO when positive law creates an entitlement to a govt-bestowed benefit



welfare, disability, utility service

Liberty


Whether it’s a type of freedom important enough to require procedural protection 


Precedent:



Spectrum: None —-Liberty Interests for PDP —- Fundamental Rights
D. Was the Deprivation “w/o due process of law” (CON adequate procedures); 

Notice and Right to be Heard


Meaningful time and Meaningful Manner —> Facts and Precedent

Judges must recuse themselves if they have a financial stake in the outcome of a case

CON Methods of Reasoning

Mathews v. Eldridge


1) Strength of Individual’s liberty or property interest


2) Value of the Proposed Procedures as a Means to avoid wrongful deprivations


3) Monetary and non-monetary Costs to the govt for proposed procedures
Recusal

Ex) Caperton v. Massey Coal: Justice received campaign contributions in an 



extraordinary amount; Judge ruled DB’s case as reversing judgement against them 


Court held if there is a serious risk of bias then recusal is required; for due process 

to be adequately implemented an objective inquiry into whether under all the 



circumstances “would offer a possible temptation to the average judge to lead him 

not to hold the balance nice, clear, and true”; Usually



Judge has a financial interest in the outcome of a case OR



Circumstances and prior relationships 
Type of Deprivation

Ex) Roth v. Board of Regents: All nontenured teachers received renewed Ks BUT dean 


demanded Roth not receive the rec; No explanation, no opportunity at any stage to 


present arguments in favor of reappointment —> Deprivation of Job


Court held deprivation concerns NOT weight, but nature of the interest; Property 



Interest must have a legitimate entitlement to the benefit and Liberty interest is a 



right when a federal court finds it to be one
Adequacy of Procedures

Ex) Mathews v. Eldridge: Loss of Disability benefits after administrative procedures of 


medical documentation from doctors; and could receive back if returns info; 6 months 


then evidentiary hearing —> Went to Fed court


Court held Private interest to be affected wasn’t sole income (not high); 




Procedures used have low risk of erroneous deprivation; Govt interest would be 



greatly burdened by cost and flood of litigation from proposed procedures of 



hearing for each case before deprivation —> NOT entitled
F. Freedom
F. Substantive Due Process
5th Am and 14th Am: No person shall be “deprived of life, liberty, or property w/o Due Process of the Law”

Whether the govt can deprive life, liberty, or property

A) Has the govt deprived a person of something?

B) Fundamental Right?


1) ID the Right



Narrow v. Broad


2) Decide if Fundamental



Best Judgement AND



Methods of CON Reasoning (Precedent, History, Consequences, Values)



Unenumerated Right that’s similar to incorporated Rights may be 





Fundamental

C) Can govt justify the deprivation by satisfying the applicable level of scrutiny?


Burden non-fundamental  —> Rational Basis


Burden fundamental —> Heightened Scrutiny

Ex) Griswold v. Connecticut: CT law banned all drugs and devices for the purposes of 


avoiding pregnancy, even for married couples; Planned Parenthood opened clinic in New 


Haven and passed out contraceptives —> CT brought charges against its officers


Court held State law violates 4th Am Rights to Privacy; CON has a penumbra 



where privacy is protected from govt intrusion; 4th and 5th Am protects against 



all govt invasions of the sanctity of a man’s home and the privacies of life


Relationship lying in the zone of privacy

Ex) Eisenstadt Case: illegal distribution of a contraceptive to an unmarried person


Court held, under Rational Basis, that it was NOT a reasonably related means to 



make a distinction b/w married and unmarried couples (EPC) and there is a 



Fundamental Right to also avoid procreation regardless of marriage or not

Ex) Roe v. Wade: TX law criminalized all abortions except those performed w/ purpose 


of saving the life of the mother; Opinion dedicated to the interests of Drs. Then to 



pregnant woman’s interests —> Privacy


Court held Right to Privacy from 4th Am 
Undue Burden Standard

Ex) Planned Parenthood v. Casey: Provisions restricting abortions, unless med emergency


Fundamental Right: YES —> Right to Privacy, free from unwarranted govt 



intrusion into matters so fundamentally affecting a person as the decision whether 



to bear or beget a child



marriage, procreation, contraception, family relationships, child rearing, 




and education; central to personal dignity and autonomy


Standard of Review: Undue Burden



State regulation has the purpose or effect of placing a Substantial Obstacle




Purpose of Legislation (purpose) 





valid medical purpose




Evidence by Burden (effect)




Balancing Test: Ind. Rights v. Govt Interest



Permitted to enact persuasive measures which favor childbirth over 




abortion EVEN IF those measures do not further a health interest


Informed Consent Messages: YES —> permitted to persuade, even w/o Health int


24 Hr Waiting Period: YES —> permitted to persuade, even w/o health int


Spousal Notification: NO, considered against how hard this makes it to get an 



abortion (domestic abuse, difficulty in obtaining)

Ex) Whole Women’s Health v. Hellerstedt: TX had 2 Requirements for abortions 


Admitting Privileges Requirement: Dr. must have active admit privileges are 



hospital w/in 30 miles; Purpose: Safety of women 


Surgical Center Requirement: must meet min of TX Health and Safety Code for 



ambulatory surgical centers; Purpose: Safety of women




even w/ valid state purpose: Substantial Obstacle —> NOT OK



UNDUE Burden: YES, unnecessary health regulations causing Substantial 


Obstacle; MUCH harder to get to a facility; evaluated as not needed/




effective for State purpose
Stare Decisis: Court fails to receive benefit of the doubt when overruling a case when

1) frequent overruling —> overtaxes the country’s belief in the Court’s Good Faith

2) where the Court decides a case in such a way as to resolve the sort of intensely divisive

To Present the Question:


Importance of the question


Close Division  


Supervening Economic Conditions
End-of-Life Decisions

Ex) WA v. Glucksberg: 


Court held WA prohibition against causing or aiding a suicide does NOT offend 



the 14th Am.



includes the traditional right to refuse unwanted lifesaving medical 




treatment

Due Process Clause

1) protects those fundamental rights and liberties which are, objectively, “deeply rooted 


in this Nation’s history and tradition” AND


“implicit in the concept of ordered liberty” such that “neither liberty nor justice 



would exist if they were sacrificed”

2) requires a careful description of the asserted fundamental liberty interest
Gay Rights

Ex) Bowers v. Hardwick: Hardwick charged w/ sodomy under criminal sodomy law

challenged CON of the statute


Court held No FR to engage in homosexual activity; Difference b/w Family, 



Marriage, and procreation vs. acts of homosexuality

Ex) Lawrence v. TX: TX law: crime for 2 persons of the same sex to engage in certain 


intimate sexual conduct; Overrules Bowers


Court held “no legitimate state interest justifying intrusion into personal and 



private life. Moral disapproval is NOT enough. individual decisions concerning 



the intimacies of physical relationship, even w/o intent to procreate are a form of 



liberty protected by the Due Process Clause of 14th Am,



interpreted differently for RB and HS

Ex) Obergefell v. Hodges: Obergefell married his husband in Maryland where same-sex 


marriage was legal from Ohio; OH law does no permit O to be listed as the surviving 


spouse


Court held 14th Am Due Process Clause protects the Right to Marry as 




fundamental under the Due Process Clause; 
one of the vital personal rights 



essential to the orderly pursuit of happiness by free men



4 principles upholding such 1) individual autonomy 2) union unlike any 




other in importance to committed individuals 3) safeguards children and 




family, 4) keystone of social order
F. Lochner: Due Process Clause 
F. Freedom of K
A) Liberty protected by Due Process Clause includes some unenumerated rights
B) Freedom of K is one

Right to freely to K for the price of his labor, services, or property
C) State Govt may restrict Freedom of K IF good enough justification under police powers (health, safety, welfare, and morals of community)

Ex) Lochner v. NY: NY Bake Shop Act of 1895: regulations on standards of drainage 


plumbing, restrooms, fire safety, and sanitation, also No employee worked over 60 hours 


per week or 10 hours in one day; Lochner made a worker work more than 60 hours in one 
week —> prosecuted


Court held law no under police powers over health, safety, general welfare, or 



morals, and does not have a direct relation as a means to an end so not a valid 



law; no reasonable ground for interfering w/ one’s freedom of K by determining 



hours a baker may work (labor law NOT protected)


Harlan Dissent: Legislative enactment, fed or state, is never to be held invalid 



unless beyond question, plainly and palpably in excess of legislative power.
F. Right to Child-Rearing

Ex) Meyer v. Nebraska: Nebraska passed a law preventing any school from teaching any 


foreign language to students below 8th grade, taught German to 10 yr old


Court held violates Due Process Clause as takes from the liberty of the people for 



education and the right to choose one’s education, livelihood, and education for 



one’s children. Public welfare = education and acquisition of knowledge

Ex) Pierce v. Society of Sisters


The liberty of parents and guardians to direct the upbringing and education of 



children under their control
F. Sterilization

Ex) Buck v. Bell: Feeble-minded woman committed to an asylum in Virginia (Carrie 


Buck) normal intelligence, but was institutionalized and involuntarily sterilized on little 


evidence


Court held due process of the law in determining they should be sterilized for the 



general welfare of society; does NOT consider if CON protects freedom to have 



kids
F. New Deal: Due Process Clause
F. Freedom of K Reversal
Court be willing to override a CON precedent

Shows precedents against as well and their principles

Ex) West Coast Hotel v. Parrish: Minimum wage for woman and minors in WA $14.50/


week; Parrish worked as a maid in WA paid only $12/week


Court held freedom of K IS subject to the restraints of due process and regulation 



as it is NOT an enumerated right w/ protection from the CON Applies to 




employment to insure wholesome conditions of work and freedom from 




oppression. 
F. Civil Rights Movement: Due Process Clause

Ex) Loving v. VI: Virginia Racial Integrity Act of 1924: crime for any white person to 


marry a “colored person” (any ascertainable black blood); couldn’t travel to other states 


to marry either; Loving married a “colored person” in DC and lived mostly in VI


Court held Freedom to marry is a “basic civil right” fundamental to our existence 



and survival
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