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National Power and Federalism
Judicial Review 
Power of Judicial Review = interpreting constitution and applying it, which includes the ability to review acts of the executive , legislature, (and states), that are not political acts 

· Nowhere in the constitution does it expressly say that judicial review is within the province of the Supreme Court 

· 4 textual and 1 structural arguments 

· Structural: if the system is to operate the way the framers intended—must be someone to enforce the constitution 

· Textual: 

· Power of federal courts to adjudicate cases arising under federal law (interpret and apply fed. Law)

· Duty to interpret the constitution 

· Strongest argument 

· Some provisions of the constitution directedly addressed to the court 

· But this could be applicable to every branch 

· Oath to obey and protect constitution 

· Applies to all branches 

· Constitution = law of the land, task of court to void laws that are unconstitutional 

· Strongest support for judicial review found in Federalist papers, framers intent , and history 
Marbury v. Madison: judicial review  
· Supreme Court responding to tension between Federalists and Republicans, trying to maintain framers intent 

· Adams appointed 42 judges in the last days of his presidential term

· There wasn’t enough time to complete procedure 

· Asked Marshall (sec. of state) to deliver appointments 

· 17 judges did not receive their appointments

· Marbury one of the judges who didn’t get commission 

· This is a case of original jurisdiction 

· Filed directly to SCOTUS under §13 of the Judiciary Act 

· Relief sought: writ of mandamus 

· What is it? Issuing an order to an inferior officer in the US

· Here: would be an order that SCOTUS would issue to Madison to deliver the commission to Marbury 

· Essentially seeking the right to receive office (have the procedure completed) 

· 3 questions in opinion: 

· 1. Does Marbury have a right ? 

· 2. If there is a right, is there a remedy? 

· 3. If there is a remedy, can the court grant it? 

· If court doesn’t have jurisdiction, doesn’t have power to grant 

Question 1: The right 

· To determine if there was a right: 

· 1. If there was power and 

· 2. If procedure was followed 
· Procedure starts with appointment 

· Did Adams have power to appoint Marbury? 

· Article II, Sec. 2: president shall nominate and with consent of Senate appoint officers of the US, and shall commission these officers 

· Did Adams do what he was supposed to?

· Nominate? Yes 

· Appoint? Yes 

· Commission? Yes 

· Signed document, sealed by sec. of state (legal duty), delivered by sec of state (legal duty)

· Sec. of state actions not discretionary 

· Power = properly exercised 

· When president signed commission = final act to complete it 
· At that point Marbury had a right 

· Possessing the document is not necessary to procedure, completed once signed by President 

· Acceptance is also not necessary for commission of the right 

· Commission does not = contract/deed that needs acceptance 

Question 2: the remedy: 

· Where there is a right, there is a remedy
· When the action is discretionary, the judiciary cannot tell the executive branch what to do

· If act is political – not examinable by court 

· When the action is required by law, the judiciary can tell the executive branch what to do 

· Violation of that required duty = injury to a legal right for which there must be a remedy

Question 3: is Marbury entitled to relief sought? 

· Mandamus would be proper 

· What is particularly irksome (uncomfortable) about issuing mandamus on the executive? 

· Court cannot address political questions 

· Political acts belong solely in discretion of the executive 

· If act not within discretion, then can be reviewed by the court (because it’s not a political act) 

· court could order sec. of state to deliver commission because it’s not a political act 

· what is irksome about it then? 

· Irksome for judiciary to investigate actions of the executive—idea of separation of powers 

· Uncomfortable, especially for courts at the very beginning of our system 

· But the paragraph discussing the irksomeness is immediately followed by one saying that the court can do it, even if its irksome 

· It’s an act in violation of a duty (which is within the province of the court (to protect civil liberties))

· It’s the nature of the act, not who is doing it 

· Act mandamus would have sec. of state complete a legal duty, not a political act 

· Can SCOTUS grant this remedy (power)? 

· No jurisdiction so no 

· For federal court to exercise jurisdiction, must have power 

· Usually need both constitution AND statute, unless have original jurisdiction 
· Case against Madison is not original jurisdiction (not listed in Art III, Sec. 2) 

· Is §13 of the Judiciary Act an exception that congress made to original jurisdiction? 

· Court says: NO

· The only way to interpret the exception is to give Congress the ability to eliminate appellate jurisdiction in some cases—but Congress does not have the power to expand original jurisdiction 

· If they could, the constitution would be form over substance 

· Why did court to look at jurisdiction last when its usually the first question? Wanted to establish power of judicial review 
Cooper v. Aaron: Authoritativeness: 
· Arkansas not party to Brown v. Board of Education, so state legislature said not bound by holding 

· Question presented: are Supreme Court opinions interpreting the constitution binding on non-parties? 

· “[Marbury v. Madison] declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system   . It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States "any Thing in the Constitution or Laws of any State to the Contrary notwithstanding."
· The court is establishing important principle that SCOTUS interpretations of the constitution ARE the constitution, so they are the supreme law binging on everyone else 

· Necessary corollary to Marbury v. Madison 

· Is every SCOTUS pronouncement interpreting the constitution final? 

· No: the legislative amendment process; changes in judicial interpretation; etc can change state of constitutional law 
Justiciability 

This doctrine is one that determines when a case is subject to judicial resolution 

· Is the matter before the court one that belongs to judges? 

· Is it asking judges to do something they would normally do? A judge would not review political acts 

· The principle is found in Art III, Sec. 2 

· List is exhaustive 

· What does “case and controversy” mean?

· Aetna opinion: controversy is actual 

· Not an advisory opinion 

· Disputes over legal rights 

· Judges are only able to resolve disputes 

· Why no advisory opinions? (Baker v. Carr)

· Need confrontation between parties over a vested legal interest for court to exercise power 

· Confrontation = key 

· Why is controversy needed? 

· 1. Judges can do what is in nature (resolving dispute) 

· If judges did what they usually didn’t, would destabilize the system 

· 2. It is an essential part of the claim 

· To have a claim, must have injury 

4 components to the justiciability doctrine: 

1. Standing (have a claim?) 

a. Whether the plaintiff is the right plaintiff 

b. Party evoking power of the court has to show standing 

c. Question of standing remains open throughout litigation 

d. Elements of standing 

i. Injury 

1. Concrete, actual

2. Particularized 

ii. Causation (link conduct to harm) 
iii. Redressability 

1. Judgement does not have to redress the injury, just the potential of it doing so 

a. Likely that p will win, not that p will win 

2. It’s a procedural condition of the action 

a. What to see enough evidence to allow p to proceed 
2. Ripeness (can claim be filed now?) 

3. Mootness (no longer have a claim?)

4. Political question (political act= no claim)

a. Does not mean political issues involved in the case 

b. A political act that belongs to the discretion of an equal branch of the government and so that act/decision is not reviewable by the court 

i. Starting point of analysis: plaintiff’s claim 

1. Look at what right P is trying to enforce 

2. Does the party have a right the court can enforce, injury that the court can remedy? 

c. Court has tended to focus on two questions: 

i. 1. Does the issue implicate separation of powers? 

ii. 2. Does the constitution commit resolution of this issue to either the President or Congress? 

iii. Other factors that may be considered by the court: 

1. Are there judicially discoverable and manageable standards for resolving the controversy? 

2. Does resolution of the controversy require an initial policy determination of a kind clearly for nonjudicial discretion? 

3. Will judicial resolution express a ack of respect for a coordinate branch of government? 

4. Is there an unusual need for unquestioning adherence to a political decision already made? 

5. Will multifarious pronouncements by various departments cause embarrassment to the government? 

d. Order of analysis for political question: 

i. Claim 

ii. Potential friction between powers 

iii. 1st and 2nd prong 

iv. More nuanced cases may involve the other Baker factors 
Lujan v. Defenders of Wildlife (standing): 

· Defenders of wildlife suing secretary of interior 

· Claim: FWS and NMFS interpretation of §7 of endangered species act injures them 

· Want court to say invalid and return to prior interpretation 

· Preliminary question: whether these plaintiffs have standing 

· Standing is usually pleaded in the complaint 
· Can be objected to at any point of litigation (12(b)(1))

· If no standing, case dismissed 

· In this case—try to prove standing by affidavit of 2 members 

· Species will be extinct by the time they go back (injury) 

· But had no plan of when they were going back 

· Court says injury = speculative 

· Question is when is P injured enough to have standing? 

· Past exposure to illegal conduct does not per se show injury 

· Goes back to requirement that injury is present (immediate)

· The fact that you have an interest does not mean you have an injury

· If one element of standing is missing, court has no power 

· Court also addressed redressability 

· Problem: “suits challenging, not specifically identifiable Government violations of law, but the particular programs agencies establish to carry out their legal obligations ... [are], even when premised on allegations of several instances of violations of law, ... rarely if ever appropriate for federal-court adjudication”
· What does this mean? 

· Next paragraph in case explains: 

· The most obvious problem in the present case is redressability. Since the agencies funding the projects were not parties to the case, the District Court could accord relief only against the Secretary: He could be ordered to revise his regulation to require consultation for foreign projects. But this would not remedy respondents' alleged injury unless the funding agencies were bound by the Secretary's regulation, which is very much an open question.” 

· What could be a problem of court reviewing how program agency (fed. Government) carries out obligations? 
· Political question (discretion) 

· Falls out of scope of judicial review 

· Why is this case not redressable? 

· P is asking court to order secretary of interior to adopt a different action 

· Even if court can do this, agencies might have to follow (not bound)

· Even if they decide to follow, what sec of interior says, agency funding on these projects might not even have an impact on project 

· Here court is also taking about causation (conduct of defendant not directly traceable to injury)

· P is asking the court to address conduct of someone (the agencies) not part of the litigation 

· Causation and redressability are intertwined

· Citizen suit provision in ESA

· Congress created a right of action for any person to sue any government agency that has not consulted 

· So would give fed. Court jurisdiction 

· But court says that Congress cannot give standing to people who otherwise have not been directly injured (no “generalized grievance” standing) 

· Congress cannot circumvent Art. III case/controversy requirement 
Zivotoskfy v. Clinton (political question): 

· Facts deal with passport of American citizen born in Jerusalem 

· Mom wanted Jerusalem, Israel on passport as place of birth 

· Right under §214(d) of Foreign relations authorization act 

· State department refused—manual that said passport should just say Jerusalem 

· Don’t want to take a position that Jerusalem belongs to Israel 

· P sues sec. of state, seeking declaratory judgment that state department is violating §214(d) and wants court to order sec of state to follow 241(d) and include Israel on passport 
· Sec of state files 12(b)(1) motion to dismiss for lack of subject matter jurisdiction 

· Case not justiciable because political question 

· Judge Edwards (court of appeals dissent): 

· Looked at the claim 

· Resolution of claim requires application of constitution to facts 

· This is the job of the court 

· Could resolve on standing grounds 

· Injury—harmed because wants birthplace to say Israel

· Causation—sec of state refused to do it 

· Redressability—court can have sec of state do it 

· Passes standing to get to fed court 

· BUT fails on merits because law trying to enforce = unconstitutional 

· Supreme Court analysis: 

· Political question: 

· “We have explained that  a  controversy  “involves  a  political  question  ...  where  there  is  ‘a  textually  demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it.’” (quoting from Nixon v. US)
· Political question = narrow exception to court’s general willingness to resolve cases
· 2 questions (2 prongs) 

· 1. Whether the question presented to the court has been textually committed by the constitution to an equal branch; or 

· Look at text of constitution 

· 2. Lack judicially discoverable or manageable standard 

· Fact that standards have no existed does not mean that one cannot be created 
· Looking at jurisprudence applying legislation 

· Have to look at the claim 

· P did not come to court asking it to decide the status of Jerusalem 

· What is the claim? 

· Whether P can vindicate statutory right under 214(d)

· To resolve, court must decide whether P’s interpretation is correct and whether the statute is constitutional 

· Familiar judicial exercise 

· Lower courts crumbled 2 separate questions into one 

· Have to look at the claim 

· What is P seeking 

· What act is P asking the court to review 

· Prongs of political question—if both answered in the affirmative, then it’s a political question 

· Political question analysis: 


· 1. Textually demonstrable commitment to equal branch? NO

· P is trying to enforce commitment of court to say what the law is 

· It’s the job of the court to say what the law is 

· P is seeking enforcement of a right (this is job of court)

· Is P asking the court to do something it can do, or something that is committed to executive/legislative branch? 

· “ The Secretary contends that “there is ‘a textually demonstrable constitutional commitment’ ” to the President of the sole power to recognize foreign sovereigns and, as a corollary, to determine whether an American born in Jerusalem may choose to have Israel listed as his place of birth on his passport. But there is, of course, no exclusive commitment to the Executive of the power to determine the constitutionality of a statute. The Judicial Branch appropriately exercises that authority, including in a case such as this, where the question is whether Congress or the Executive is “aggrandizing its power at the expense of another branch.” 
· 2. Lack judicially discoverable and manageable standards to resolve claim? NO

· P is asking court to interpret and apply 214(d) to facts 

· This is what courts do all the time 

· Won’t find standards when textually committed to other branches 

· How the claim is framed is important 

· Outcome: NOT A POLITICAL QUESTION 

· The problem was with the law 

· Sotomayor concurrence: 

· Baker 6 political question factors 

· Factors balances 

· But first 2 = most important 

· Most jurisprudence centers around the first 2 prongs 

· Not really mechanical 

· See also E+E pg .172: “the bottom line is that the political question doctrine is driven by more than a mechanical response to a series of questions. Rather, at the heart of the political question doctrine is one’s basic notion of justiciability and the role of the court within our system of government. Previously resolved cases are easy to describe; future possibilities depend upon an exercise of judgement regarding the proper scope and timing of judicial review.” 

Nixon v. U.S. (standing and political question): 

· Deals with impeachment of a federal judge (Nixon)
· After he was convicted by the Senate, sued US before a federal district court challenging the way he had been convicted 

· Senate followed Senate Rule 11; Nixon claimed it violated impeachment clause 

· Trial court: political question 

· Affirmed by SCOTUS 

· 1. Is this a justiciable claim 

· Standing 

· Injury—prejudiced by not getting full trial in front of entire senate 

· Causation—

· Redressability—court can order senate to do trial in front of full senate if not political question 

· 2. Political question 

· Perceive friction between branches ? 

· If judiciary finds Senate rule 11 violates impeachment clause—would be telling legislature how to do its own business 

· 2 prongs 

· (1) textual commitment to equal branch of government? 

· P asking the court to order full trial 

· Art I. §3 cl. 6: “Senate has sole power to try all impeachments.” 

· Court focuses on “try” and “sole” 

· Sole only used twice in constitution 

· Means unique, cant interfere

· Try

· Looked at dictionary 

· (2) standards? 

· Court says no standards to define what trial means 

· Conclusion: political question 

· Look at last 2 paragraphs on pg 56 of CB

Hunt v. WSAAC (organizational standing issue): 

· Organizational standing 

· Standing = Art. III, §2

· Case or controversy for exercise of fed. Judicial power 

· Standing = injury, causation, redressability 

· Question relatively simple when P = individual 

· More nuanced when P= organization 

· Organizational standing: 

· 2 possibilities: sue in its own capacity; or can sue on behalf of its members

· When suing on behalf of members, need to show: 
· (1) members of organization have standing on their own 

· (2) interests organization seeks to protect are intertwined with its purpose 

· (3) participation of individual members not required 

· Seeking injunctive relief / declaratory relief

· Can’t sue for monetary damages 

· Defendant tries to argue no injury to commission 

· No direct injury to commission (direct injury to growers/producers) 

· Court agrees 

· BUT there is a second option for commission—suing on behalf of its members 

· Jurisprudence—it must be a voluntary membership organization 

· Commission not technically a volunteer membership organization 

· Court says still allowed to sue on behalf of its members 

· Not allowing it would exalt form over substance 

· Possess all indicia of membership 

· Elect

· Serve 

· Finance its activities 

· Standing analysis: 

· Injury? Yes 

· “The Commission's complaint alleged, and the District Court found as a fact, that the North Carolina statute had caused some Washington apple growers and dealers (a) to obliterate Washington State grades from the large volume of closed containers destined for the North Carolina market at a cost ranging from 5 to 15 cents per carton; (b) to abandon the use of preprinted containers, thus diminishing the efficiency of their marketing operations; or (c) to lose accounts in North Carolina. Such injuries are direct and sufficient to establish the requisite “case or controversy” between Washington apple producers and appellants” 

· Interest germane to organization purpose? Yes 

· “Moreover, the Commission's attempt to remedy these injuries and to secure the industry's right to publicize its grading system is central to the Commission's purpose of protecting and enhancing the market for Washington apples.” 

· Members don’t need to participate in process to proceed? Yes

· Seeking declaration that law = unconstitutional and injunction 

· “Finally, neither the interstate commerce claim nor the request for declaratory and injunctive relief requires individualized proof and both are thus properly resolved in a group context.” 
Necessary & Proper Clause: 
The federal government is one of limited enumerated powers; Article I powers are vested in the federal government. 

· Must act within the limits of what is given to them in the constitution 

· What is not given to the federal government is reserved for the sates (10th amendment) 

· Art. I, §8 enumerates the bulk of these powers 
Art I, §8, cl. 18: “Congress shall have the power… To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” 

· Cl. 18 = necessary and proper clause 

· It is NOT an additional power 

· It gives Congress the power to provide itself and coordinate branches of government the means to carry out their own constitutional responsibilities 

Congress’ power to adopt means that are rationally related to the enforcement of enumerated powers (of Congress, the Executive, and the Judiciary), and not in violation of the Constitution 

Analysis for looking at whether a law is valid under N&P clause: 
1. See if power is in the text 
2. If not, see if law is necessary and proper as a means to facilitate the exercise of a enumerated power 

3. In support—structural argument 

Looking at whether the law constitutes a means rationally related to the implementation of a constitutionally granted power 
The N&P clause is the perfect example of separate branches being intertwined

· Congress can pass laws to help other branches exercise their own powers

· Those laws shall be necessary and proper 
M’Culloch v. Maryland (Part 1): 

· Maryland sues fed. Bank for not paying state taxes imposed on the bank 
· Bank perceived tax as imposition on power of federal government (tax = unconstitutional) 
· M’Culloch = manager of the federal bank in Maryland
· Bank arguing that tax is unconstitutional 
· Here: focusing on whether Congress has power to create a federal bank
· Question presented to court: is state law imposing a tax on a federal bank unconstitutional 
· If the federal law = valid, trumps state law to the contrary (supremacy clause)
· Is the power to create a federal bank one that the federal government has? 
· Ultimately: yes 
· But not a power expressly in the constitution 
· Just because its not in the text doesn’t mean that it doesn’t exist
· Constitution is not a legal code
· Power not in the text, but look into the intent and structure of the system 
· Look at the role of government in the system; gets its power from the people 
· If states could try to limit, would be to the detriment of the people 
· Government is one that is supreme 
· Structure would not work otherwise 
· People have decided that federal government is supreme law 
· So although not in the text, the power of Congress to create may be inferred from the structure of the system 
· “we find the great powers, to lay and collect taxes; to borrow money; to regulate commerce; to declare and conduct a war; and to raise and support armies and navies.” 
· From these great powers it can be implied that congress has the power to create bank
· It is a power implicit (derived from) the enumerated powers 
· Power to create bank = implicit power 
· To further this argument, court shows how Congress was acting under the necessary and proper clause 
· Necessary: what does it mean ? 
· Maryland interprets it as being absolutely necessary—the only means 
· Court makes structural and textual arguments 
· Textual: necessary means rationally related to a legitimate means 
· Proper: must be a means to enforce a legitimate power 
· Does not have to be absolutely necessary 
· Congress can choose 
· Court cannot say they would have chosen a different option 
· Political question—discretion of Congress 
· “how necessary” is for congress to decide 
· Congress has the power to create a bank
· 1. Structural: implicit power derived from the “great powers” enumerated in constitution 
· 2. Textual: a valid exercise of Congress’s authority under the necessary and proper clause 
· Law rationally related to the exercise of a legitimate power 
· Law = proper because it does not undermine the system of government 
Commerce Clause 

Art. I, §8, cl. 3: “Congress shall have the power… To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes” 

Formula to address commerce clause: 

· Commerce = any activity involved in commercial exchange of goods/service 

· Marketing, purchase, transport, etc 

· But NOT production 

· Regulating = prescribing the rules that will govern conduct of entities engaged in such activity 

· Among several states = activity takes place across state lines 

3 categories of activities that congress may regulate within commerce clause  (see below) 
Congress’ power to regulate (prescribe rules and prohibit) commerce (commercial intercourse)  covering 

· Channels of interstate commerce, 

· Instrumentalities, and 

· Activities that substantially affects (looking at the aggregate effect of the single activities being regulated, principle of aggregation) interstate commerce (it’s not the nature of the activity being regulated that matters, nor is it its indirect or direct effect of interstate commerce, but its substantial economic effect in interstate commerce); but see Lopez pg 92, second to last paragraph. 
Channels and instrumentalities = means of engaging in commercial intercourse
Congress’ motive behind the regulation of interstate commerce is matter for legislative judgement only. 
Attack Plan 

(1) Identify the Activity 

(2) Is it ISC? 

(3) Does it substantially affect ISC? 

· Economic Activity: Standard of Review varies based on whether the regulation involves any sort of economic activity. Does the statute involve the regulation of any sort of economic activity?
· Either the activity itself is economic (buy, sell, produce, for the market), or
· The regulation of the activity is an essential part of a larger regulation of economic activity 
· If an economic activity, apply Rational Basis: Whether Congress could have rationally concluded that the regulated activity would have a substantial effect on ISC?
· (a) Whether Congress had a rational basis for finding that the activity affected commerce, and 
· (b) if it had such a basis, whether the means it selected to eliminate that evil are reasonable and appropriate?
· Note: the fact that Congress may have been motivated by a moral objective is irrelevant as long as the regulated activity has a substantial economic effect on ISC
· Note: courts are very deferential re economic activity 
· Ex: Wickard (can look in the aggregate), 
· If a non-economic activity, apply strict scrutiny: Whether the activity has a direct and substantial effect on ISC?
· (a) Does the statute express any connection to ISC?
· Ex: illegal for anyone to engage in fraud over the internet 
· Court is more likely to uphold statute if it contains a jurisdictional element that requires a connection to ISC 
· Ex: Statute that prohibits the interstate transportation of stolen firearms (regulates ISC) and the possession of stolen firearms that have been transported interstate (regulates something that substantially affects ISC)
· (b) Does the Legislative history contain express congressional findings re the activity’s effects on ISC? 
· The presence or absence of congressional findings are not determinative, but may help demonstrate existence of a substantial economic effect on ISC
· Notes: Ct is less deferential re non-economic activity
· Affect cannot be based on an attenuated series of chains that may connect an activity to economic impact (Lopez) 
· When an activity is not directly connected to commerce, the Congressional regulation will usually not be upheld, especially when the activity is traditionally regulated by the states on the grounds of Federalism 
Gibbons v. Ogden: 

· Ogden was given state monopoly to navigate 

· Gibbons had a federal license to navigate 

· Ogden sued: federal law giving Gibbons a license = invalid 

· If fed law is valid, trumps state law to the contrary 

· To know if a state law is valid, have to first see whether the conflicting federal law is valid 

· Federal law is valid if congress has to the power to pass the law that gave Gibbons license to navigate 

· What is the commerce clause? 

· Commerce = commercial intercourse (buying and selling) 

· Regulate = power to prescribe rules regulating commerce 

· Among several states

· Production (and internal commerce) reserved to the states

· how does a law regulating navigation fall under the commerce clause? 

· Navigation, though not literally listed, directly related to commerce 

· Crossing state lines 

· Carrying goods

· Always to be part of congress’s power in regulating commerce 

· Therefore, since fed law valid, state law = invalid 
Hammer v. Dagenhart: 

· father of two minor child laborers at cotton mill seeks to enjoin enforcement of Congress act that prevents ISC as a product of child labor. Congress was concerned with states utilizing/ exploiting child laborers who are then at an advantage over those who don’t
· Restrictive reading 

· Tension: expansive approach (Gibbons) of Congress power comes at expense of state power

· USDC: law of congress intended to prevent interstate commerce in the products of child labor = unconstitutional 

· Why? Governing the production of goods is proper territory of the state’s law technically regulating selling but in fact is regulating production 

· Court offers limiting reading intended to respond to state reaction of expanded reading in M’Colluch 

· Hammer was overruled 

· Whys do we read it? One paragraph is still valid: 

· Enclave theory 

· Production of goods, mining of coal belongs to the states 

· The fact that those goods will eventually be shipped does not bring production within power of congress 

· Cannot be reconciled with 3rd category (substantially affecting)

· “The making of goods and the mining of coal are not commerce, nor does the fact that these things are to be afterwards shipped, or used in interstate commerce, make their production a part thereof.” 

· It is not the good that was being regulated, but the activity 
U.S. v. Darby: 
· Darby and M’Culloch remain landmarks in constitutional commerce clause analysis 
· Darby operates lumber mill in Georgia 

· Ships in interstate commerce 

· Production violated federal fair labor standard act 

· Says this act exceeds commerce clause power of Congress 

· This opinion = model of the analysis 

· 2 parts: (1) statute; (2) commerce clause 

· 1. Is §15(a)(1) a valid exercise of congressional power? 
· 15(a)(1) prohibits shipment of goods in interstate commerce that have been produced below standard 

· Activity being regulated = shipment of goods in interstate comer 

· The goods are legal 

· This regulation of shipment falls squarely within commerce clause 

· This is “commerce among several states” so can regulate it 

· Motive and consequences not dispositive 

· Motive and purpose behind regulation = political question 

· It is something for congress to decide (discretion) 

· Why is court talking about it? Probably because Defendant brought it up 

· Hammer explicitly overruled 

· 2. Nature of good being regulated = irrelevant 

· It does not matter that some goods were to be shipped within the state 

· §15(a)(2): 

· Regulates production of goods for interstate commerce 

· Commerce clause 

· Production not mentioned 

· Can find power in commerce clause? 

· This activity can fall within commerce clause 

· “The power of Congress over interstate commerce is not confined to the regulation of commerce among the states. It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.” 

· 15(a)(2) regulated an activity that so affects interstate commerce to be within power 

· 3rd category of activity 

· adds N&P clause analysis to bolster argument 

· go to necessary and proper clause after finding power 

· this regulation provides a method for suppression of unfair competition 

· race to the bottom for wage/hours

· affects commerce 

· does 15(a)(2) exceed congress’s commerce power? 

· Activity that takes place in state

· no

· Because it is so related and so affects commerce within the reach of commerce power 

· If not convinced, can support with N&P clause 

· Appropriate means to the achievement of a legitimate end 

· Need to read statute in way that is workable—practical approach 

· §15(a)(5); §11(c) 

· Easy case for N&P clause 

· Obligation to keep records of wage/hours

· It is an appropriate means to a legitimate end

· Means that congress need to make this work 
Wickard v. Filburn: 

· Filburn operates small farm 
· Grew more wheat than he was supposed to under act 

· Challenged statute 

· Start with the act (Agricultural act of 1938): 

· Essentially sets limit on amount of wheat one can grow/sell

· Goal = stabilize price of wheat

· Not only limits amount that can be sold, but also amount grown for own consumption 

· P argues in excess of commerce power 

· How is this case different from Darby? 

· This is intended to regulate production, not intended for sale but for consumption on the farm 

· What does this case add to what we already know? 

· Do not look at the nature of the activity being regulated, but the effect of the activity on interstate commerce 

· Nature of the activity does not matter 

· Type of effect (direct/indirect) does not matter 

· Look at actual effect 

· See what type of effect :

· Substantially economic effect of the activity on interstate commerce 

· Aggregation principle: 

· Even if the contribution to that effect is minimal, might be relevant if in the aggregate substantially effects 

· Congress has the power to regulate activity under commerce clause when that activity being regulated in the aggregate substantially affects interstate commerce 
· Power to regulate prices = within commerce clause 
· Rule: does activity being regulated produce a substantial economic effect on interstate commerce? 

· Even if activity is small, if in the aggregate produces substantial economic effect on interstate commerce it’s within the commerce clause 

Think of the effect required by Filburn as but-for causation; Lopez is proximate cause with full proof

U.S. v. Lopez: 

· Df entered high-school property with a concealed weapon and was arrested and charged with both state crimes and for violating the Gun-Free School Zone Act of 1990, a federal law promulgated by commerce clause. Df challenged constitutionality of the law. 
· Issue was whether possession of a gun in a school zone was sufficiently related to interstate commerce to justify exercise of Commerce Clause? Is §992(q) within the scope of the commerce clause
· Holding: No, 1) the nature of the activity being regulated was not commercial, i.e., economic, in nature because it was neither (a) properly characterized as economic in nature nor (b) was the regulated activity “an essential part of a larger regulation of economic activity.” 2) the activity being regulated did not have a “substantial relation to interstate commerce” nor “substantially affected interstate commerce.” Court cannot differ to Congressional judgement, but must make an independent evaluation of whether a sufficiently substantial relationship or substantial effect validates the exercise of power. 
· Substantial Relationship Test: Consider whether or not the statute in question contained an “express jurisdictional element” limiting the measures reach to activities having an explicit connection to interstate commerce. And would consider, but not be bound by, congressional findings concerning effect of the regulated activity on interstate commerce. 
· Two Potential Interpretation of Lopez:

· (1) No exercise of the commerce power will be validated under the “substantially affects” test unless two independent elements are satisfied (under this interpretation, “economic activity” is a necessary threshold that must be crossed in any exercise of the commerce power):

· (A) – the activity regulated must be economic activity – i.e., must itself be economic in nature or regulation of it must be essential to a larger regulation of economic activity. AND

· (B) – the regulated activity must substantially affect interstate commerce.

· (2) The two elements are not necessarily independent of one another, but merely present different perspectives on the “substantially affects” inquiry, one focusing on the nature of the activity and the other focusing on the actual relationship with interstate commerce.” SO if not commercial activity, the Court will be less deferential to Congress

· Lopez makes it clear that laws enacted under commerce power will be upheld if the regulated class of activity exerts a substantial economic effect on interstate commerce, the level of judicial scrutiny will be much stricter (and very likely fatal) if the activity in question is deemed to be noncommercial rather than commercial in nature 
· Result of this case: 
· Now look at nature and whether too indirect 
· Statute does not need jurisdictional nexus—if we have it, we will use it 
Power to Tax and Spend 

Art. I, §8, cl. 1: “Congress shall have the power to lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States.” 

The power to tax: 

· Is the measure in question a tax? 

· 1. Does it raise some revenue (low threshold)? 

· 2. If it does, does it function as a penalty (is it a penalty to enforce compliance with a regulatory scheme of a statute)? 

· If so: 

· 1. Taxes must be for the common defense and general welfare (very deferential to Congress’s determination); 

· 2. Uniform; and 

· 3. Proportional to the population of the States (the state-by-state revenue generated by either a capitation or a direct tax must be apportioned among the states according to the population of each), but an excise tax (tax on activities) is not subject to this limit. 

· No tax or duty may be laid on export 
The power to spend: 

· Is the measure an expenditure? 

· If so, expenditure: 

· 1. Must be for the common defense and general welfare (very deferential to Congress’s determination); 

· 2. Cannot be disguised as regulation—does its coercive nature betray its regulatory nature; and 

· 3. If it is conditional, for it to be valid 

· Condition must be unambiguous 

· Condition must be related to the expenditure 

· Condition’s financial inducement should not turn into compulsion (see amount at stake and possibility for the beneficiary to yield); and 

· The expenditure can’t be conditioned to the beneficiary’s engagement in unconstitutional conduct or relinquishment of constitutional rights. 
South Dakota v. Dole: 

· fed government provides funds to the state for the purposes of safe interstate travel, but is restricting 5% of those funds because South Dakota’s drinking age is 19. SD argues this is unconstitutional because it does not fall within Congress spending power
· Dole Factors re spending power 

· Additional questions beyond the threshold requirement that the expenditure be for the general welfare: 

· (1) whether the condition imposed on the receipt of federal funds is stated unambiguously so that a state accepting the funds is fully aware of the consequences of that acceptance 

· (2) whether the condition imposed is related to the expenditure ; and 

· (3) whether the financial inducement to which the condition attaches is so strong that is passes the point where pressure turns into compulsion, in which case the spending measure must be upheld, if at all, as a regulation 
· No coercion 

· Here: 

· expenditure? Yes 

· common defense/ general welfare? Yes 

· related to the expenditure? 

· Rationally related--condition for highway funds was that any state accepting them must make possession of alcoholic beverages illegal for persons under 21. Court held the condition was “directly related to one of the main purposes for which highway funds are expanded-safe interstate travel.”
· regulation instead of expenditure? No 

· coercion? 

· Would only lose 5% of money—small amount 

· Possibility of losing 5% if don’t yield does not = coercion

· Financial inducement does not = coercion 

War and Foreign Affairs Power 
War powers: 

· Power to tax and spend for the common defense (At. I, 8, cl. 1)

· Power to declare war (Art I, §1, cl. 11)?
· Power to raise and support armies (Art. I, §8, cl. 12)

· Power to provide and maintain a navy (Art. I, §8, cl. 13)

· Rules for the government and regulation of the land and naval forces (Art I, §8, cl. 14)

· Necessary and proper clause 

Defined scope of the war powers (spending and regulating combined) 

	War Powers (Defined Scope)

(necessary and proper clause)

· Preparedness for war 

· Action to prevent war 

· Initiate or respond to war 

· Wage war

· End war

· Ameliorate post-war efforts



Foreign commerce power analysis: same as commerce clause, except that Lopez does not apply 

· Broad deference given to Congress

The War power is really for Congress to exercise with broad discretion, but not without limits 

· Cannot violate other provisions in the Constitution 

· Rational relationship
Woods v. Cloyd W. Miller Co.: 

· As a consequence of war—deficit in housing arose 

· Congress passes the Housing and Renting Act via Congress war power, which imposed rent controls in specified areas

· Plaintiff – Wood (office of housing) 

· Defendant = Cloyd Miller Co. (imposed rent in violation of act)

· Plaintiff is suing to enjoin rents in violation of the act 

· Defendant’s argument: 

· The act is unconstitutional 

· Congress did not have power to pass an act like this because hostilities ceased to exist 

· Even if it was under war power, that was not the power used when act enacted 

· Questions before the court: 

· 1. Does the war power apply 

· 2. Even if war power is valid, Congress did not act under it because it does not say so 

· How long does the war power last? The problem seemed to exist before the war… 

· RULE: war power includes the power to remedy the evils; does not end with cessation of hostilities 

· Emergency 

· Duration should not be linked to active hostilities 

· Power continues after cessation of the hostilities 

· If war power not interpreted this way, Congress would not be able to do what it needs to do (reading would be self-defeating)

· Congress does not need to expressly say what power it is exercising when it is exercising it 

· court giving broad deference to congress 

· Justice Jackson (Concurrence) 

· Still technically in a state of war 

· Thinks the majority makes war power too broad (too much power to congress) 

· This power “is the most dangerous—invoked in haste and excitement” 

· Concerned about the liberties of the people

· This power should be heavily scrutinized 
Treaty Power: 

· Dealing with agreements between nations 

· 10th amendment irrelevant 

· Power given to the federal government by the constitution is NOT reserved for the states 

· Very broad deference to president and senate 

1. Is it a treaty?  
a. Must satisfy Art. II, §2, cl. 2 to be considered a treaty 
i. Provision that gives power to make treaties to the President with advise and consent of the Senate

b. Scope = typically anything that is of interest to the community of nations 
2. Is the treaty self-executing? 

a. If it is not self-executing, need a law to execute it (N&P clause)

3. If not, the law implementing it is valid under N&P clause (assumes a rational connection) and the Supreme Law of the Land (Art. VI, cl. 2)
a. If treaty is valid, the law implementing it is valid under the N&P clause

b. Broad deference to Congress 

4. Does it apply?  

Missouri v. Holland: 

· Plaintiff = state of Missouri 


· Suing the secretary of agriculture

· Claims migratory bird act violates 10th amendment 

· United States and Great Britain entered into a treaty to protect migratory birds 

· Congress passed an act to implement treaty (treaty not self-executing)

· Does the Act violate the 10th amendment? 

· When is a treaty valid? 

· Migratory birds is in the interest of nations 

· passing of birds is within the territory of state

· Art. II, §2 procedure needs to be followed: if treaty is valid, law implementing non self-executing treaty is valid if rationally related 

· Treaty cannot infringe on constitution 

· Scope of treaty must be in interest of nations, not in violation of the constitution 

· “ invisible radiation” of the 10th Amendment 

· There is nothing in the text that precisely prohibits a treaty like this 

· Is there any radiation of 10th Amendment to conclude treaty is invalid? 
· The issue of migration (what is being regulated) partly belongs to states, but it is a matter of national interest 

· National government is the only one in a position to effectively regulate 

· Holding: treaty = valid, so law implementing treaty valid as a necessary and proper means of implementing the treaty
Medellin v. Texas (Part 1): 

· Medellin is a Mexican national who was convicted and sentenced in Texas state court. Shortly after, the ICJ issued a judgment in the Avena case stating that there were Vienna Convention (treaty) violations (i.e. failing to inform the national they have the right to request assistance from their home consulate). Judgment said all 51 nationals, including Medellin, were entitled to review and reconsideration without regard to state procedural default rules
Q = Is the ICJ judgment binding federal law under the supremacy clause?

· First, Ct says this is not a self-executing treaty bc Congress didn’t pass legislation making it that way 

· This is counter-intuitive: If the US enters into a treaty, and agrees under that treaty to be within ICJ’s jdx, but not bound by their judgments, you would assume that would mean those decisions would apply domestically in the US, but Ct says no no

· Even though the US submitted to ICJ jdx per the Vienna Convention, ct says it is not immediately binding bc of Article 94 

· Article 94 provides that “each member of the UN undertakes to comply with the decision of ICJ in any case to which it is a party”

· Undertakes to comply means they will work it out internally; there is a political system in place for when there is failure to comply 

( ICJ judgment is not automatically binding fed law

Federalism 
· Relationship between national government and the states 
· Our system is one of dual sovereignty 

· 2 sovereigns 

· Nationals government (supreme within its sphere) 

· Enumerated powers 

· Individual states (sovereign within its sphere)

· Retain powers not delegated to the national government 

· this is a different principle than separation of powers 

· sep. of power = relationship among branches of the federal government 

· it’s the principle that defines the structure of our constitutional system 

· along with supremacy and separation of powers 

Federalism as reflected in the Constitution: 

· Art. I, §3: Composition of the Senate 

· Each state is represented by 2 senators, regardless of the population of each state 

· No state, without its consent, shall be deprived of equal suffrage in the Senate 

· Bicameralism & Presentment –senate must participate in all lawmaking 
· Enumerated powers & Reserved Powers 

· Admission of new states; territorial integrity of the states 

· Amendments to the constitution by a convention called by application of 2/3 states 

· State sovereign immunity from civil actions by private parties 

Federalism in operation: 

· A principle of constitutional interpretation used to limit the defined scope of the enumerated powers (except for the treaty power, see Missouri v. Holland) 

· Lopez, Sebelius

· A principle of statutory and treaty interpretation that operates to preserve state sovereignty and avoid potential conflicts between state and federal law 

· Judicially created abstention doctrines that limit a federal court’s authority to interfere with state court proceedings or prerogatives—Younger, Pullman, Burford/Colorado River (federal courts)  

· A structural limit that prohibits federal government from encroaching on the sovereignty of the states—the enforceable principle of federalism 
Printz v. U.S.: 

· Brady Act: CLEO checks and informs seller (for guns)
· Has 5 days to do a background check on basis of the form 
· Has to make a reasonable effort

· Including research 
· If notify dealer that illegal, CLEO must provide written statement with reasons why 

· If not—CLEO must destroy records 

· Statute: federal regulatory scheme (Gun Control Act) 

· 1993 amendment: Brady Act 

· Provides for CLEO activities to enforce federal scheme
· 2 CLEOS initiated suit challenging constitutionality of this interim provision 

· Question presented: provision asking state government officer to work for federal government. Are these provisions unconstitutional?

· Anti-commandeering principle—federal government cannot command states to work for it 
· RULE: “We held in New York that Congress cannot compel the States to enact or enforce a federal regulatory program. Today we hold that Congress cannot circumvent that prohibition by conscripting the State's officers directly. The Federal Government may neither issue directives requiring the States to address particular problems, nor command the States' officers, or those of their political subdivisions, to administer or enforce a federal regulatory program. It matters not whether policymaking is involved, and no case-by-case weighing of the burdens or benefits is necessary; such commands are fundamentally incompatible with our constitutional system of dual sovereignty.”

· Federal government cannot compel states to enforce or enact federal program (New York)

· Federal government cannot command state officers to administer/enforce federal regulatory program

· Fundamentally unconstitutional 

· Court discusses New York v. US 

· Law under attack: take-title provision 

· Commandeering states to legislate 

· Government tried to distinguish because not commandeering state to legislate—trying to get states to help enforce 

· Court rejects this argument (see the rule) 

· Rule from this case complemented: Garcia and New York 

· Garcia: If regulating similar private conduct, can also regulate states

· Not actually commandeering the states 

· New York: Cannot compel states to enact/enforce 

· Additional layers to opinion: 

· Historical understanding and practice 

· Federalist papers 

· #27 (Hamilton) 

· If it has been done in the past, then it is more likely that Congress’ action is constitutionally valid 

· Scalia says that bc they didn’t do it in the past, it can be inferred that they COULDN’T do it (Ides says this is too strong of an inference)

· Structure of constitution 

· Dual Sovereignty: Constitution established this system, meant to prevent excessive power in either one of the govs 

· Separation of Powers: the equilibrium btw the powers of the three branches of fed gov

· It is the executive’s power to appoint officials responsible for implementing the law. If congress were allowed to compel state officers to carry out fed law, it would be usurping power from the fed branch 

· Articles of Confederation based on the idea that the gov could not achieve outcomes through the state, instead you have to go directly to the people through the Constitution 

· Jurisprudence 

· NY v US was mentioned a lot in this opinion. That case said Congress has the power to regulate individuals, but Congress cannot direct state legislature to regulate something. 

· Commandeering principle = you cannot commander the state to regulate something

· Note: NY was different from Printz bc Printz was dealing with the legislature, while NY was dealing with state executives 

· Scalia Arg = there is no difference between directing the legislature v executive. Either way not allow to commander  

· Dissent Arg = there is a difference between directing legislature v executive, which would allow Congress to do what it is doing here 

· Arguments made by the government and courts response: 

· 1. Asking states to perform ministerial tasks 

· Court: shifting financial burden to state, fed government takes credit 

· 2. Asking individual CLEOs, not states

· Court: they are state actors in official capacity, not individual capacity 

· Addressing state because addressing CLEOs as representatives of the state 

· 3. Important for federal system, minimal burden to states. Goal = safety for the nation 

· Court: argument treating delegation as a factor, when it is in fact the purpose of the act 

· If violation of federalism, law = unconstitutional. No balancing of factors 

· Anticommandeering principle 

· This law is unconstitutional because it is an impermissible interference of the sovereignty of the states
Murphy v. NCAA: 

· Statute: PAPSA—makes it unlawful for states to authorize sports gambling 
· NJ repeals prohibitions against gambling 

· PAPSA violates anticommandeering doctrine 

· Dictates what state legislatures can/ cannot do 

· Anticommandeering represents limits of 10th amendment on congressional authority 

· PAPSA addressed to the states, not individuals 

· Law is unconstitutional so not supreme law of land

· Only valid federal law trumps state law 
Supremacy Clause 

· Art VI, cl. 2: “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary not with-standing.”
· Establishes supremacy of federal law 

· In case of conflict with state law, federal law will prevail (as long as the federal law is valid)

· Federal law has to be supported by the constitution 

· Will be up to judges to resolve conflicts—that is why included in supremacy clause 

Preemption: preemption is a means to enforce the supremacy clause

Preemption means that valid federal law supplants or supersedes state law that are inconsistent with the specific terms (conflict) or overall objectives (field) of the federal law.
· Two types of Preemption, both of which can be express or implied
· Conflict Preemption
· Field Preemption
· Whether the federal law preempts depends on congressional intent. 

When there is express preemption than the analysis is simpler, however if the case is not expressly preempted then the intent of Congress must be inferred from the circumstances. 
· Conflict preemption: the intent to preempt is inferred from the direct clash between federal and state law. It is also necessary to know the intended meaning and scope of the state law involved. 
· If state law is new, and if it could be interpreted in ways that would reduce or avoid a potential conflict with federal law, it may be appropriate for a federal court to defer ruling on the preemption question until state courts have first had an opportunity to construe their own law

Conflict Preemption

Analysis: 

1. Identify the scope and intent of state law

a. When identifying scope/intent of law—trying to understand the law; try to avoid conflict if there is an opportunity to avoid it
b. If state law has not been interpreted and applied, it may be appropriate for federal court to wait before preempting it 

2. Identify the scope and intent of federal law 

a. Express preemption

b. Implied preemption: although federal law doesn’t expressly prohibit states’ regulation. 

i. It is physically impossible to comply with both federal and state standards; and 

ii. State law creates an obstacle to the accomplishment and execution of federal purposes and objectives
· Express Conflict: State Law inconsistent with a Federal Statute
· When Congress enacts a statute that expressly prohibits the states form taking a particular action, state law contrary to that prohibition is preempted
· EX: “law, regulation, or other provisions related to a price, route, or service of any motor carrier with respect to the transportation of property” preempts state law that purports to do otherwise. 
· This provision would not preempt a law that regulated activity of motor carriers on matter unrelated to transportation of property
· Scope of preemption clause is limited by the precise terms of the preemption clause
· If open to interpretation, courts choose the reading that disfavor preemption

· Implied Conflict Preemption 
· (1) State Law Requires what a Federal Law Prohibits or Prohibits what a federal law requires. 
· Applies when it is impossible to comply with concurrent federal and state laws/regulations
· The question for impossibility is whether under existing law the private party could independently do under federal law what state law requires. 
·  (2) State Law Operates as an Obstacle to a Congressional Objective
· State law may conflict with federal law by creating “an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”
· Analysis Requires
· (1) identification of the federal objective, AND
· (2) A determination of the extent to which state law interferes, if at all, with the realization of that objective.
Field Preemption
Analysis:

1) Identify the scope/intent of state law 

2) Identify the scope/intent of federal law 

a) Express field preemption 

b) Implied filed preemption 

i) Infer congressional intent to preempt under the circumstances (eg. Fed. Regulation is so pervasive or it touches a field where the fed. Interest is so dominant); or the object perused and character of the obligation imposed by the federal regulation comprised intent to occupy the field; legislative history 
ii) But (under field preemption) court may be deferential to state if state law is enforcing one of the state’s police powers 

(1) Allow federal law to preempt if state law seriously undermines federal regulatory scheme

· Congress may preempt state law by “occupying the field” of a particular substantive area and thereby precluding any type of state regulation within that field. 
· Express Field Preemption
· When a federal statue expressly prohibits states from enacting or enforcing any law within the same field
· Primary difficulty arises in defining the scope of the field (question of statutory construction, rule of thumb being to define the field as narrowly as the preemptive language permits so as not to limit the policy powers of the state) 
· Implied Field Preemption
· A court may be willing to infer that Congress intended to occupy a field 
· Flexible and subjective standard, looking to whether state laws would undermine the Federal authority and the powers the state was trying to exercise were traditionally in the State’s police powers. 
· Look at what the purpose of the state law is and whether that purpose is covered/regulated by the Federal Gov’t then field preemption may apply because the state is treading into the domain of the federal government 
· Whereas if the purpose falls into scope of traditional police powers (health and safety) 
· Congress legislated here in a field which the State have traditionally occupied . . . So we start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress . . . Such a purpose may be evidence in several ways. The scheme of federal regulation may be so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it. . . . Or the Act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject. . . . Likewise, the object sought to be obtained by the federal law and the character of obligations imposed by it may reveal the same purpose.” quote from E&E
How to resolve any conflict between federal and state law: 

1. Does fed/state law govern the issue? And does there seem to be an (express or implied) conflict between the two? 

a. If one does not apply, don’t do analysis 

b. If possible, avoid friction; read narrowly

2. Is the federal law valid (ie supported by a power)? 

3. If so, enter into either conflict or field preemption 

a. First try to avoid conflict if you can 

b. Then, conflict preemption 

c. Lastly, field preemption 

McCulloch v. Maryland (Part 2): 

1. Does federal government has power t make the bank? Yes (answered in Part 1) 

2. Whether the state of Maryland can, without violating the constitution, tax that branch? No 

a. State does not have power to tax, state law is unconstitutional 

b. State does not have power to tax the federal government, its property, or federal instrumentality so closely tied to the federal government 

i. This federal immunity is applied sparingly 

c. Why is the state tax invalid? 

i. State can tax its own citizens 

ii. But not the power to tax citizens of every other state. Bank being creature of federal government—represents everyone in the Union

1. Everyone in the Union has not entrusted the state of Maryland to tax 

2. Would transfer supremacy of national government to the states

d. Power to tax = power to destroy; Power to create = power to preserve 

i. Goes against supremacy 

1. Cannot give power to destroy to state if federal government is supreme

e. Court’s reasons: 

i. State can only tax its constituents 

ii. If state allowed to destroy creature of federal law—shifting supremacy powers 

3. Statements of rule: 

a. Pg 206: “The sovereignty of a state extends to everything which exists by its own authority, or is introduced by its permission; but does it extend to those means which are employed by congress to carry into execution powers conferred on that body by the people of the United States? We think it demonstrable, that it does not. Those powers are not given by the people of a single state.” 

i. Does not extend to those means which are employed by congress to perform powers of national government 

b. Pg 209: “The result is a conviction that the states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by congress to carry into execution the powers vested in the general government. This is, we think, the unavoidable consequence of that supremacy which the constitution has declared.”

i. Principle of broad application 

1. Defining the relationship between federal government and state

4. Holding: here state tax interfering with valid exercise of federal government 

a. Goal of tax = make it near impossible for the bank to operate 

b. State tax invalid 

Executive Agreements:  

· There are treaties and non-treaty international agreements 

· Note: 90% of all international agreements to which the US is a party is a non-treaty international Agreement 

· The authority to enter into agreements with foreign powers is inherent in the Constitution, although it is not supported by any single provision. It is inherent in the concept of nationhood 

· Power not expressly in the constitution 

· It’s an exception to the idea that fed government powers are enumerated 

· Executive Agreements does not need any legislative approval 

· Can be entered into by president without following procedure necessary for treaty (Art. II, §2, cl. 2)

Types of Executive Agreements: 

· (1) Pursuant to a treaty

· President enters agreement pursuant to Congressional consent 

· Ex: Treaty that invites the President to negotiate peace terms in order to carry out the treaty

· Supreme law of the land – has equal force as previously enacted treaty

· (2) Pursuant to legislation i.e., preexisting treaty

· Supreme law of the land as long as consistent – if there is conflict, the last in time prevails 

·  (3) Pursuant to the Independent Constitutional authority of the President 

· Where the President can act unilaterally, without delegation from Congress

· So long as the agreement is not inconsistent with legislation enacted by Congress, president may make an international agreement within his constitutional authority including: 

· Authority as Chief Exec to represent nation in foreign affairs

· Authority to receive ambassadors and other public ministers

· Authority as commander in chief

· Authority to take care that the laws be faithfully executed

· Just below the Constitution in the hierarchy 

· If Pres has exclusive authority: 

· Majority = then it is the supreme law of the land and has equal force

· Minority = then it MIGHT prevail over previous enactments (last in time)

· If Pres does not have exclusive authority, then the last in time prevails 

Rules for Non-Treaty International Agreements

· All are the supreme law of the land as long as consistent with each other 

· All NTIA preempt state law to the contrary

· If there is a conflict between sources, the last in time controls (bc of equal force) 

· Like treaties, international agreements can be made on any topic that is a matter pertaining to foreign affairs

In determining which procedures to follow (treaty or intl agreement), consider these factors: 

· Extent to which agreement involves risks affecting the nation as a whole

· Whether the agreement is intended to affect state laws 

· **This is the most important factor to consider potential friction with states

· Whether the agreement can be given effect without the enactment of subsequent legislation 

· Past practice as to similar agreements 

· The preference of the congress as to a particular type of agreement 

General international practice as to similar agreements

Am. Ins. Assoc. v. Garamendi: 

· Executive agreements

· July 2000: German Foundation Agreement 


· Executive made affirmative steps to ensure success 

· CA legislature passes holocaust victim relief act 

· AA is seeking to enjoin enforcement of the CA holocaust Victims Relief Act, which requires insurers to disclose specified info. President Clinton made an executive agreement with Germany that all litigation in US would defer to Germany’s Foundation and the process in place for handling these claims
· American and European insurance companies sue—seeking enjoinment of CA law 

· Argue that law is preempted by federal law and therefore unconstitutional 

· Court says CA law preempted by federal law 

· Conflict preemption 

· Issue: how can holocaust victim claims be processed? 

· Fed law: German Foundation Agreement provides method/means

· State law: HVIRA

· Conflict: 

· Fed agreement says can only go to its method

· CA law says you can come here and do it 

· Fed law valid? 

· Belongs to the power of the fed government to deal with claims after conflict 

· Even though dealing with private parties still under federal power 

· Conflict preemption


· State law: goal = process these claim and allow everyone to get restitution 

· Fed law: facilitate friendly relations with foreign powers; get restitution 

· Executive agreement does not expressly preempt (not in text of fed law) 

· Implied preemption

· Obstacle to the accomplishment and execution of federal purpose and objectives 

· Even if ultimate goals aligned—means chosen by state in conflict with achievement of fed law goals (foreign policy) 

· Court does not find field preemption—avoid it if it is not absolutely necessary 

· Zschernig  not overruled—read with this opinion: “The Zschernig majority relied on statements in a number of previous cases open to the reading that state action with more than incidental effect on foreign affairs is preempted, even absent any affirmative federal activity in the subject area of the state law, and hence without any showing of conflict.” 

· Clear conflict: “The exercise of the federal executive authority means that state law must give way where, as here, there is evidence of clear conflict between the policies adopted by the two.” 

· If it is not fully clear whether there is conflict

· How to decide whether federal law preempts: 

· Look at state interest 

· And traditional state legislature subject matter 

· Interest and practice of state only considered when conflict is unclear 

· “ The express federal policy and the clear conflict raised by the state statute are alone enough to require state law to yield. If any doubt about the clarity of the conflict remained, however, it would have to be resolved in the National Government's favor, given the weakness of the State's interest, against the backdrop of traditional state legislative subject matter, in regulating disclosure of European Holocaust-era insurance policies in the manner of HVIRA.” 

· Congressional silence does NOT mean congressional disapproval 
· “In sum, Congress has not acted on the matter addressed here. Given the President's independent authority “in the areas of foreign policy and national security, ... congressional silence is not to be equated with congressional disapproval.”
Arizona v. U.S.: 

· US is seeking injunction against Arizona Act that governs undocumented aliens
· AZ. Passes SB 1070 

· US sued Arizona to enjoin enforcement of this law (preempted by federal law) 

· Court says §§3,5,6 preempted; §2(B) premature—not preempted yet

· Issue: how to deal with aliens in the US (registration, employment, etc) 

· Fed law: immigration reform and control act 

· State law : SB 1070

· Conflict: 2 approaches not aligned 

· Is fed law valid? Yes 

· Immigration and naturalization power provided in constitution

· Broad, complex, nuanced power 

· All of Part III in opinion= rule statement (field and conflict preemption): 

· “Federalism, central to the constitutional design, adopts the principle that both the National and State Governments have elements of sovereignty the other is bound to respect. See Gregory v. Ashcroft, 501 U.S. 452, 457, 111 S.Ct. 2395, 115 L.Ed.2d 410 (1991); U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838, 115 S.Ct. 1842, 131 L.Ed.2d 881 (1995) (KENNEDY, J., concurring). From the existence of two sovereigns follows the possibility that laws can be in conflict or at cross-purposes. The Supremacy Clause provides a clear rule that federal law “shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” Art. VI, cl. 2. Under this principle, Congress has the power to preempt state law. See Crosby v. National Foreign Trade Council, 530 U.S. 363, 372, 120 S.Ct. 2288, 147 L.Ed.2d 352 (2000); Gibbons v. Ogden, 9 Wheat. 1, 210–211, 6 L.Ed. 23 (1824). There is no doubt that Congress may withdraw specified powers from the States by enacting a statute containing an express preemption provision. See, e.g., Chamber of Commerce of United States of America v. Whiting, 563 U.S. ––––, ––––, 131 S.Ct. 1968, 1974–1975, 179 L.Ed.2d 1031 (2011).
· [3] State law must also give way to federal law in at least two other circumstances. First, the States are precluded from regulating conduct in a field that Congress, acting within its proper authority, has determined must be regulated by its exclusive governance. See Gade v. National Solid Wastes Management Assn., 505 U.S. 88, 115, 112 S.Ct. 2374, 120 L.Ed.2d 73 (1992). The intent to displace state law altogether can be inferred from a framework of regulation “so pervasive ... that Congress left no room for the States to supplement it” or where there is a “federal interest ... so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.” Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947); see English v. General Elec. Co., 496 U.S. 72, 79, 110 S.Ct. 2270, 110 L.Ed.2d 65 (1990).

· [4][5] Second, state laws are preempted when they conflict with federal law. Crosby, supra, at 372, 120 S.Ct. 2288. This includes cases where “compliance with both federal and state regulations is a physical impossibility,” Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142–143, 83 S.Ct. 1210, 10 L.Ed.2d 248 (1963), and those instances where the challenged state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress,” Hines, 312 U.S., at 67, 61 S.Ct. 399; see also Crosby, 
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· §3 of SB 1070: 

· makes failure to comply with federal alien registration requirements a misdemeanor
· crime introduced by state not provided for in federal statute

· court says fed government occupied the field of alien registration 

· does not expressly state it 

· implied field preemption 

· fed scheme so pervasive

· same goal does not mean state can regulate 

· regulations different—can be obstacle to goals of congress 

· §5 (c): 

· makes it a misdemeanor for unauthorized alien to seek or engage in work
· fed law applied to employer; state law applies to employees 

· does not change ultimate conflict 

· implied conflict preemption 

· state legislation creates obstacle to goals of federal government 

· §6: 

· authorizes officers to make arrests without a warrant if they have PC that a public offense that makes the person removable has been committed

· conflict preemption: 

· implied—creates obstacle 

· if give state officer broader authority, create obstacle to goals of federal scheme 

· §2(B): 

· Officers who conduct a stop, detention, or arrest must in some case make efforts to verify the person’s immigration statute with the fed government

· Limits built into provision 

· Court thinks rule promoting cooperation between state and federal officers

· Whether creates obstacle is unknown because law has not gone into effect yet 

· No preemption (yet) 
Separation of Powers: 

Principle that describes relationship among the 3 branches of federal government: legislative, executive, and judiciary 

· Separate and independent, but not completely separate from each other 

· Power divided among the three branches

· But also a system of check and balances 

· Checks and balances = system through which the branches of government often share or participate in functions that are principally assigned to a coordinate branch 

· No power can be aggrandized at the expense of another 

Separation of powers issues arise when it is claimed that one branch of government has usurped or encroached upon the function of another branch 

Separation of powers is not there to protect the powers, there to protect the people 

· Given to the individuals, and therefore is not waivable by the government 

How to approach a separation of power problem: 

· Looking at whether act of one branch invades power of another branch—dd the act have constitutional support 

· Textual and structural approach to determine whether act falls within power 

· Textual Approach

· Based on looking at the specific clause of the Constitution to determine the scope of authority. If the text of the clause is violated by another branch operating on the authority bestowed on the one, then there is a textual violation
· E.G: Cong has power to declare war, while President has power to conduct war. If president declared war w/o approval, this action could be challenged by making the textual  separation of powers argument that President has violated Art. I, § 8 by usurping Congress’s Constitutional Power
· Structural/Functional Approach

· Structural/Functional: even if there is no specific textual provision of the Constitution that is violated, the action of one branch may run afoul of separation of powers because it threatens the tripartite structure of our federal government by altering the balance of power among the branches. 
· Structural because it draws upon “inference from the structures and relationships created by the constitution.” And functional because it involves a pragmatic assessment of the impact a challenged action may have on the ability of the three branches to function effectively in a system based on checks and balances
· Issue arises when, one branch aggrandizes itself by encroaching upon or usurping functions that are more appropriately performed by a coordinate branch
· Aggrandizement and encroachment ex: Congress passes law prohibiting President from dismissing an executive officials without approval of the Senate. (Congress aggrandized its branch and encroached on Presidential powers)
· Encroachment Ex: Congress prohibits President from nominating any person for a federal district court judgeship without consent of the governor of the state 
· Analysis (list of questions): 

· Has one branch of government exercised a power or performed a function that a specific clause of the Constitution requires to be performed by, or only in conjunction with, another body or branch? 

· Has one branch of government aggrandized its authority by usurping power that more appropriately belongs to a coordinate branch? 

· Has one branch of government encroached upon the function of a coordinate branch so as to undermine that branch’s integrity or independence? 

· If any of these questions are answered in the affirmative, a court will likely find that there has been a violation of separation of powers. 
Youngstown Sheet 7 Tube Co. v. Sawyer: 

· various steel company employees are planning a nation-wide strikeout. President issued an Executive Order that asked the Secretary to take possession of the steel mills (private property) and keep them running

· Foundational opinion, famous for Justice Jackson’s concurrence (tripartite rule) 

· Majority: 

· Power from act of congress or constitution? 

· No act, so check constitution 

· Look at 3 clauses in constitution—each of them dismissed 

· Commander in chief (military power) 

· Would give president unlimited power to seize property—that is the job of the lawmakers

· Faithful execution of the laws (“take care” clause) 

· President is not a lawmaker

· Inherent power to act in emergency where no time for congress to act 

· Here congress already acted 

· is the act legislative or executive in nature? 

· “The President's order does not direct that a congressional policy be executed in a manner prescribed by Congress-it directs that a presidential policy be executed in a manner prescribed by the President” 

· There is a distinction between legislative power and executive function 

· Frankfurter opinion: historical approach 

· Very flexible approach of majority will not help 

· Requires a more complex and flexible approach than the majority’s 

· History shows that its way more complex than this 

· Jackson concurrence: 

· Within structure need flexibility 

· Separation of powers read together with comingling of powers

· 3 situations (tripartite approach): 

· (1) President is acting pursuant to express or implied authorization from Congress
· President’s power at a maximum 

· (2) President is acting in the absence of congressional grant or denial 

· Congress silent 

· President action under own independent powers

· Gray area—concurrent authority 

· (3) President is acting against Congress
· President relies only on his power minus the constitutional powers of congress 
· President power at lowest 

· Jackson thinks in this case, fall under situation #3

· Vinson dissent 

· “practical necessity” 

· Taking Justice Marshall to its extreme

· Argues this is a case of emergency and the President needs to be able to act accordingly per the take care clause
Trump v. Mazars: 

· Question: are the subpoenas within the power of Congress? 
· Historical practice of cooperation 

· Historically found a way to cooperate and resolve politically (without involving judiciary)

· Opinion must be informed by history 

· No judicial standards (venturing territory of political question) 

· Subtle but not subtle illusion of political territory 

· Court says matter is justiciable 

· Court answers question by formulating 2 questions: 

· 1. Does congress have this power? What are conditions of proper exercise of this power? 

· 2. When can Congress subpoena the president? 

· 1. Power to subpoena information only to extent that information sought is necessary to exercise of legislative power 

· Look at intent 

· Must be used to collect information necessary to legislate 

· Limits: 

· Valid only if in furtherance of legitimate task of congress 

· Subpoena must serve a valid legislative purpose

· Must concern subject on which legislation could be had 

· May not issue subpoena for purposes of law enforcement 

· Subpoena to legislate 

· Cannot inquire into private affairs and require disclosure 

· If party challenging subpoena is solely for personal aggrandizement of investigatory power or to punish those investigators = invalid 

· Cannot use subpoena power to impose on constitutional privileges and immunities formed at common law 

· This list of limits sending a signal to Congress that it does not have unlimited power 

· Discouraging congress and president from abandoning political route 

· 2. Circumstances of proper subpoena of president 

· 9 parts to the rule (4 main factors)

· Is there asserted legislative purpose for involving president (should be avoided whenever possible) 

· Request cannot be broader than necessary 

· Has to be supported and detailed and substantial evidence as to its intent 

· Burdens of president have to be outweighed 

· Time and attention on their own are not a burden 

· Privacy concerns? 

· This rule has to be applied by the lower courts 

· Case remanded (still pending) 

· Justice Alito dissent:
· His rule on pg 25 (last paragraph) 

·  thinks remand unnecessary—house did not meet standard 

· Majority said house had no rule before, should have chance to go back and come up with the information to support subpoena 
Sep. of Powers & International Affairs
Medellin v. Texas (Part 2): 

· Can treaty be self-executing by President’s memorandum 
· Does president have power to make Avena judgement enforceable? 

· Recognize that there is an international obligation but not all international obligations are immediately enforceable 

· Can president make this international obligation immediately enforceable? 

· No 

· 3 possibilities for presidential action—tripartite scheme 

· 1. Express/ implied authorization for congress 

· 2. Congress is silent

· But by remaining silent, congress cannot confer its power to president (sep. of powers)

· President power has to be supported by constitution 

· 3. Congress expressed will to contrary. (express or implied)

· Presidential power at lowest ebb

· Minimal because not expanded by concurrent power or will of congress 

· Arguments by government: 
· 1. Relevant treaties give president authority, congress complied by remaining silent 

· Court disagrees 

· Non self-executing treaty cannot give president power to make non self-executing treaty into a self-executing treaty (power of congress)

· Allowing president to do this unilaterally encroaches on power of congress 

· Congress assent to treaty based on understanding of whether treaty is self-executing or non self-executing 

· If president trying to make non self-executing treaty into self-executing treaty—within category 3 of tripartite test 

· Senates will = non self-executing 

· President’s actions to make it self-executing go against that will 

· If president had this power in the constitution will be allowed 

· Even if falls into category 2—still need a presidential power 

· In category 2, it’s easier for president to show power 

· In category 3, power of president at its lowest ebb

· 2. Foreign affairs power 
· Resolve international disputes 

· Government relies on narrow claims settlement cases

· Court: this is different than claim settlement cases 

· This is “unprecedented action” 

· Resolving claims with foreign citizens= longstanding 

· Practice of acquiesce of congress 

· This is not enough to give power to president 

· Needs separate power 

· Medillin argument—take care power 

· Court: This power gives authority to execute laws, not make them 
Zivotofsky v. Kerry: 

· P wanted Israel and Jerusalem on passport 

· State Dept. policy: only Jerusalem (foreign affairs manual)

· § 214(d) of congressional act said individuals had right to have Jerusalem, Israel on passport 

· Question of whether foreign affairs manual or congressional act applies 

· Court finds congressional act unconstitutional 

· It’s the exclusive power of president to recognize foreign nations 

· Need the US to speak with 1 voice 

· Consequences flow from this decision 

· No provision in constitutional that specifically grants President this power (no textual argument) 

· Structural argument—infer power from: 

· 1. Reception clause (Art. 2 §3)

· Links this power to the power to recognize 

· 2. Treaty clause 

· 3. Ambassador clause 

· These powers together support structural argument 

· Congress—no constitutional power to initiate diplomatic relations with foreign nations 

· Holding: §214(d) violates separation of powers 

· 241(d) did what the executive was supposed to do 

· Although law does not recognize foreign nation on face, its effect was recognition 

· Youngstown category 3—congress unable to say anything 

· President does not have congressional support but doesn’t need it 

· Congress disabled from acting on the subject—no space for congress in this case 

· The fact that this power exclusively vested to president does not mean that Congress has no legitimate ways to interfere

· Powers are never isolated 

Executive Immunities and Privileges 

Executive Immunity: (from suit)

1. No immunity from impeachment (political question, Nixon v. US)

2. No immunity from criminal prosecution

3. Immunity from civil actions 

a. Executive branch officers generally: qualified immunity from claims for money damages 

b. The president: absolute immunity from claim from money damages for actions taken within the “outer perimeter” of presidential duties; but no immunity from civil suits arising prior to becoming president 

c. Presidential aides do not share the absolute immunity, but open question re certain sensitive functions (national security) 

Executive Privilege: (against compelled disclosure of information)

· The president possesses an executive privilege against compelled disclosure of presidential and other high level executive branch communications. The privilege is qualified (not absolute): when the president raises such privilege, there is a presumption that the privilege applies, but under certain circumstances, the presumption may be overcome by the need for disclosure. 

· If the president invokes the privilege, the court will balance the following factors: 

· Whether the privilege rests on the need to protect military or diplomatic secrets (privilege is almost certain to prevail) or whether it rests on the general interest in confidentiality (the privilege may have to yield); and 

· If a disclosure is sought in connection with a pending criminal trial (the privilege is more likely to yield than if the information is desired as evidence in a civil case, see United States v. Nixon)
United States v. Nixon: 

· Criminal subpoena for tape recordings and documents 

· Nixon claimed absolute executive privilege 

· District Court affirmed subpoena

· Nixon appealed 
· Balancing of conflicting interests: disclosure and confidentiality 

· This analysis is found every time you deal with a privilege 

· Bottom line: party wants information, party resisting, court balances interest and looks for alternative measures to minimize intrusion (safeguards)

· Claim of absolute privilege does not work within structure of government 
· Separate but co-mingled branches 

· Rule: “However, neither the doctrine of separation of powers, nor the need for confidentiality of high-level communications, without more, can sustain an absolute, unqualified Presidential privilege of immunity from judicial process under all circumstances” 

· President has a qualified privilege 

· Starting point = there is a presumption of privilege, rebuttable by showing a special need 

· Note: the presumptive privilege is implied not only for national security purposes, but so that they may have frank discussions. Only applies to communications during office

· In the criminal system, we need disclosure of subpoenaed info for the system to operate
· Different for civil proceedings
· For the President’s interest, absolute privilege may be recognized if we are dealing with military, diplomatic, or sensitive national security info, but absent any of that, the court finds it difficult to accept that confidentiality is significantly diminished with the production requested. 
· “We conclude that when the ground for asserting privilege as to subpoenaed materials sought for use in a criminal trial is based only on the generalized interest in confidentiality, it cannot prevail over the fundamental demands of due process of law in the fair administration of criminal justice” 
· President is not above the law—needs to show the need to protect the information is well grounded
· Special prosecutor will show essential need for criminal proceeding 
Dormant Commerce Clause 

· The dormant commerce clause is premised on a negative inference from the commerce clause under which, despite the absence of federal legislation, a state may be barred from passing a law that somehow regulates interstate commerce, discriminates against it, or excessively burdens it. 

· Form of federal supremacy 

· In the absence of federal legislation, a state may be barred from passing a law that somehow regulates interstate commerce, discriminates against it, or excessively burden it 

· primary questions: 

· 1. Dealing with commerce ? 

· 2. Absence of federal legislation? 

· 3. State law altering commerce? 

To resolve a dormant commerce clause problem, we ask (roadmap, not rule): 

1. Does the state law regulate interstate commerce? Or does the state law have the practical effect of doing so, i.e, does the state law prohibit, mandate, or control activity that occurs wholly out of state? (Buck v. Kuykendall; Southern Pacific v. State of Arizona) 
2. Does the state law rationally advance a legitimate state purpose? (Buck v. Kuykendall; Southern Pacific v. State of Arizona)
a. Is law rationally related to legitimate goal? (state legislature could reasonable conclude)
b. Legitimate state purpose: health, safety, welfare of state citizens 

c. Illegitimate state purpose: economic protectionism 
3. Does the state law discriminate against interstate commerce? If so, has the state adequately justified the “rationality” of the differential treatment and has the state adopted the least discriminatory means? (Buck v. Kuykendall; Hunt v. WSAAC)
4. Does the state aw burden interstate commerce? If so, are those burdens clearly excessive in light of the benefits provided by the law and has the state adopted the least burdensome means? (Southern Pacific v. State of Arizona) 
5. Can the local interest be promoted under a less burdensome alternative? If yes, then the state law might be unconstitutional (Pike v. Bruce Church) 

a. Court second guessing legislative wisdom
i. But validated in Pike 
ii. Not used often, but it’s possible 
Buck v. Kuykendall: 

· Washington law prohibits common carriers for hire using highway for jobs without certificate 

· Washington high court—interpreted common carriers engaged exclusively in interstate commerce 

· P applies for Oregon and Washington certificate 

· Gets Oregon, rejected for Washington 

· Washington denies certificate because certificate may not be granted in territory already being served (monopoly) 

· State tried to defend its actions because it says its regulating its own highway 

· Court: 

· Here, law is regulating interstate commerce 

· Regulating traffic on highway, not the highway itself 

· Purpose = regulate interstate commerce (prohibit competition) 

· Subtle notion that is discriminatory—give to some but not others 

· Case stands for: when state law regulates or intends to regulate interstate commerce—the law is invalid 

· Only congress has the power to regulate interstate commerce 

· States have police power, not constitutional power 
Hunt v. WSAAC: 

· Law prohibits display of Washington state grade applies in north Carolina 

· Washington says law unconstitutional because it discriminates against interstate commerce 

· Court invalidates NC law

· Discriminatory against interstate commerce

· Imposing burdens on others states that are not imposed locally 

· The law is not one that rationally advances legitimate state purpose 

· Doesn’t apply to consumers but to growers and dealers 

· There are alternatives that state can use 

· “For example, North Carolina could effectuate its goal by permitting out-of-state growers to utilize state grades only if they also marked their shipments with the applicable USDA label. In that case, the USDA grand would serve as a benchmark against which the consumer could evaluate the quality of the various state grades. If this alternative was for some reason inadequate to eradicate problems caused by state grades inferior to those adopted by the USDA, North Carolina might consider banning those state grades which, unlike Washington’s could not be demonstrated to be equal or superior to the corresponding USDA categories. Concededly, even in this latter instance, some potential for “confusion” might persist. However, it is the type of “confusion” that the national interest in the free flow of goods between the States demands be tolerated.”

· Standing issue (discussed under justiciability section) 
Southern Pacific v. State of Arizona: 

· Arizona law that limits length of trains 

· Authorizes state to collect penalties when violated 

· Law challenged as unconstitutional 

· This law: “the matters for ultimate determination here are the nature and extent of the burden which the state regulation of interstate trains, adopted as a safety measure, imposes on interstate commerce, and whether the relative weights of the state and national interests involved are such as to make inapplicable the rule, generally observed, that the free flow of interstate commerce and its freedom from local restraints in matters requiring uniformity of regulation are interests safeguarded by the commerce clause from state interference” 
· Legitimate state purpose? 

· Arizona says safety (slack action)

· But no correlation between reducing length and slack

· The opposite—reducing length = more accidents because more trains 

· Does not rationally advance state purpose 

· Burden on interstate commerce: 

· More expensive to cut longer trains at AZ border 

· More personnel, more equipment 

· Causing delays 

· Not really any state benefit, heavy burden

· This is an area where we need national, uniform legislation 

· “The decisive question is whether in the circumstances the total effect of the law as a safety measure in reducing accidents and casualties is so slight or problematical as not to outweigh the national interest in keeping interstate commerce free from interferences which seriously impede it and subject it to local regulation which does not have a uniform effect on the interstate train journey which it interrupts.”

· Aggregate effect of the law 

· Realistic assessment of facts to determine whether law actually achieving goal and the effects its having on interstate commerce 
Market Participant Doctrine 

· If the state enters a market as a participant—buyer or seller, subsidizer, or dispenser of goods or services—then its actions do not violate the dormant commerce clause. However, when doing so, the State may not impose conditions, whether by statute, regulation, or contract, that have a substantial regulatory effect outside that particular market (to be construed narrowly)

· If find that the state is somehow regulating, back to dormant commerce clause
South-Central Timber Development v. Wunnicke: 

· South Central (SC) customarily sells unprocessed logs to Japan.
· Statute at issue = Alaska requires that timber taken from state lands be processed within the state prior to shipping out of state 
· SC argues that the statute violates the Commerce Clause and implicates the dormant commerce clause because Congress is silent

· List of questions 
· Does congressional authorization exist 

· If not, is Alaska acting as market participant 

· If not, does the requirement violate the dormant commerce clause 

· Congressional authorization? 

· Authorization by congress would eliminate commerce clause issue 

· Court concludes no clearly delineated federal policy approving requirement 

· Acting as market participant? 

· If acting as participant rather than regulator, no limitations on activities 

· Scrap case—if acting as market participant, not prohibited from favoring own citizens 

· Reeves case—as market participant can choose who you do business with
· Typically, someone who sells goods not involved in what happens after sale 

· By imposing post sale conditions—Alaska regulating separate market 

· To be exempt for commerce clause—cannot regulate 

· Alaska imposed downstream conditions 

· 2 markets: timber market (sale); and timber processing market 

· Definition of market = crucial 

· Market definition must be narrow

· Violates dormant commerce clause? 

· 1. Protectionist—illegal per se (illegitimate purpose)

· 2. Discriminatory—strict scrutiny 

· Also burdens foreign commerce 

· P primarily does business abroad 

· Court further supported in its conclusion by effects on foreign commerce 

· More scrutiny (belongs to fed. Government) 

· Holding: Not acting as market participant, regulation invalid because it violates dormant commerce clause 

Privileges and Immunities Clause 
· The privileges and immunities clause prevents states from discriminating against citizens of other states with respect to the exercise of certain fundamental rights (privileges and immunity) 

· Art IV, §2: “Citizens of each state shall be entitled to all privileges and immunities of citizens of several states”
· Purpose is to promote harmonies 

· Triggered only if discrimination affects a fundamental right. Even if it affects a fundamental right, will still be upheld if state can show substantial reason for difference in treatment 
1. Does the state law discriminate against citizens of other states? Here, the law may be discriminatory on its face, by design, or as applied, and it must have a discriminatory impact—although the discriminatory impact per se would not suffice to find the law discriminatory. 

2. Does the discrimination bear on the exercise of Art. IV fundamental rights? (see Corfield v. Coryell) this list is not exhaustive, but court rarely expands it
a. Pass through a state—travel 

b. Reside 

c. Do business & engage in common callings (right to work)

d. Claim the benefits of habeas corpus 

e. Access to state courts 

f. Hold & dispose of property 

g. Freedom from discriminatory taxes

h. Basic services such as health case 

3. Does the state have a substantial reason for the discrimination? Is the law closely related (narrowly tailored) to a substantial state interest? Are there less discriminatory means? Here, relevant to the inquiry, ask whether the out-of-state citizens are the source of the “evil,” and whether the controversy involve state owned goods & resources (if yes to both, more likely that the law will be found valid)
United Building and Construction Trade council v. Mayor and Council: 

· Purpose of P&I clause: “The primary purpose of this clause, like the clauses between which it is located-those relating to full faith and credit and to interstate extradition of fugitives from justice-was to help fuse into one Nation a collection of independent, sovereign States. It was designed to insure to a citizen of State A who ventures into State B the same privileges which the citizens of State B enjoy. For protection of such equality the citizen of State A was not to be restricted to the uncertain remedies afforded by diplomatic processes and official retaliation.” Toomer v. Witsell
· Camden ordinance dealing with contractors and subs hired for city funded project 

· Goal: employ 40% Camden residents 

· P = association 

· Claims ordinance violates privileges and immunities clause 

· Court discards distinction between state and municipality 

· Law discriminatory on its face 

· •
Yes, there is discrimination against out-of-state and even out-of-city residents bc they do not enjoy the same privileges as Camden residents

· Fundamental right? 

· Yes—engage in common calling 

· There is no fundamental right to work when it comes to public employment

· State has an opportunity to show substantial reason for discrimination 

· No less discriminatory means available 

· States have considerable leeway in analyzing evils and prescribing cures

· Court says factual record is not developed enough to determine “substantial reason” and least discriminatory means 

· Commerce clause v. P&I clause 

· “The Commerce Clause acts as an implied restraint upon state regulatory powers. Such powers must give way before the superior authority of Congress to legislate on (or leave unregulated) matters involving interstate commerce. When the State acts solely as a market participant, no conflict between state regulation and federal regulatory authority can arise. The Privileges and Immunities Clause, on the other hand, imposes a direct restraint on state action in the interests of interstate harmony. This concern with comity cuts across the market regulator-market participant distinction that is crucial under the Commerce Clause. It is discrimination against out-of-state residents on matters of fundamental concern which triggers the Clause, not regulation affecting interstate commerce. Thus, the fact that Camden is merely setting conditions on its expenditures for goods and services in the marketplace does not preclude the possibility that those conditions violate the Privileges and Immunities Clause.” 

Virginia v. Friedman: 

· Needs to be permanent resident to be successful on motion for bar admittance 
· Residency = domicile with intent to stay

· Motion denied because of permanent residency requirement 

· Sues 

· Court agrees with plaintiff

· Rule violates privileges and immunities clause 

· Discriminates against out of staters 

· Makes it harder for nonresidents to have access to legal profession 

· Fundamental right

· Substantial reason? 

· Can require CLE and make it more demanding on nonresident 

· Can require pro bono

· Better and more effective means than the discriminatory means chosen 
Sanz v. Roe: 

Individual Rights
Freedom of Speech and Press—Freedom of Expression: 

· The 1st amendment protects pure speech as well as symbolic speech, and it applies to all forms of government action—directly against the Federal Government, and indirectly against the states via the XIV Am. Due Process Clause

There are two main categories of speech: 

1. Categorically unprotected speech (unprotected by definition, no balancing of interests allowed): 

a. Obscenity; and 

b. Child pornography 

c. “Fighting words,” “true threats,” and “false or misleading commercial speech” are also sometimes described as unprotected categories, but in practice the unprotected nature of the particular speech at issue is a product of the context in which the speech is uttered, e.g., profanity uttered in circumstances likely to lead to a. breach of the peace 

2. Presumptively protected speech: here, the presumption in favor of protection is weighed against the countervailing governmental interests, and the protection due is determined based on the type of restraint to the speech: 

a. Content-based restriction (the law regulates/ limits or suppresses the content of the speech). A sliding scale of scrutiny (a form of strict scrutiny) applies. 

i. Here, there is a heavy presumption against the validity of the restriction, which the government may rebut only by showing the existence of a compelling governmental interest supporting the restriction. 

ii. Traditionally, content-based restriction laws have regulated/prohibited: advocacy of unlawful conduct; fighting words; true threat & hate speech; defamation & privacy torts; campaign financing; commercial speech; and sexually explicit speech (pornography). The clear and present danger test, a form of strict scrutiny, asks whether the words used are of such a nature that they will bring about the substantive evils that Congress has a right to prevent (incitement, immediacy or imminence, and seriousness of harm). 

1. In Brandenburg v. Ohio the conviction was reversed because it wasn’t clear that there was incitement , and there wasn’t evidence that the advocacy of unlawful conduct (revenge) was likely to produce imminent lawless action. 

2. And in Texas v. Johnson, the conviction was reversed because there was no evidence that burning of the American flag was directed to and in fact likely to produce imminent lawless action. 
iii. The above standards apply to speech concerning matters of public concern (political, social, or other concerns to the community, be newsworthy or of general interest to the community), but speech addressing matters of private concern are entitled to less protection   

iv. If the content-based restriction occurs before publication, it will be deemed a prior-restraint—e.g., an injunction against publication—and be subject to an even more exacting scrutiny (NYT v. US) than it would if the restriction were imposed only after the publication, i.e., as a subsequent punishment. 

b. Content-neutral restriction: the restriction does not depend on the subject or topic of the speech, the viewpoint being expressed, or the identity of the speaker. Essentially, it regulates time, place, and/or manner of the speech. This restriction is subject to a mid-level scrutiny, and is constitutional if: 
i. Justified without reference to the content of the regulated activity; 

ii. Narrowly tailored to serve significant governmental interests; and

iii. Leaves open ample alternative channels for communication 

iv. See e.g. O’Brien
v. If the content-neutral restriction occurs before publication, it will be deemed a prior restraint—e.g., content-neutral governmental licensing or permit schemes—and be subject to slightly more exacting scrutiny focusing on procedural safeguards
Burdens and Presumptions: 

1. Strict scrutiny: presumption of invalidity of the restriction of speech, which the Government may rebut by showing that the restriction (i) is supported by a compelling interest, and (ii) is narrowly tailored to achieve that compelling interest (no less restrictive means available) 

2. Middle level scrutiny: presumption of invalidity of the restriction of speech, which the Government may rebut by showing that the restriction (i) is supported by a sufficient, important interest, and (ii) is narrowly tailored to achieve that important interest (no less restrictive means available). 
3. Rational basis: no presumption of invalidity, plaintiff bears the burden of showing that the restriction of speech is irrational (not a reasonable means to achieve a legitimate end). 
NYT v. Sullivan: 

· Standard under Alabama libel law: 

· For punitive damages—need proof of actual malice 

· For general damages—malice presumed 

· Does this law violate freedom of speech? 

· 2 reasons why we can proceed 

· 1. State offering own courts to enforce law that restricts speech (state action) 

· 1st amendment applies to state through 14th amendment (DP clause)

· 2. Just because “paid” does not mean it’s a commercial advertisement 

· Political speech 

· Paying doesn’t make it less speech 

· Press means to present political speech 

· Libel not categorically prohibited speech—content based speech (can be protected)

· Does it no longer fall under the 1st amendment protection because it contains false statements/information? 

· No—1st amendment still protects 

· Worried about self-censorship and stifling public discussion/debate 

· Rule: public official can’t get any damages without proof of actual malice 

· Standard or proof 

· Clear and convincing evidence 
NYT v. US: 

· US seeks to enjoin NYT and Washington Post from publishing contents of a classified study (Vietnam war is still going on) – US argues national security as compelling interest
· US Arg = this is a national security concern 

· Ct = national security is a broad, vague generality bc this is merely an abstract invocation. While national security is a compelling state interest, it must be supported by a showing

· Outcome = Publishing contents of study is protected speech within the 1st Amdt; Injunction is invalid 
· War, national security prior restraint rule? 

· General rule: protected speech 

· Sub rule: but limited/narrow exception with heavy burden (extraordinary circumstances)

· Grave and immediate danger 
· Black/ Douglas Concurring 

· Absolutist Approach = if there is no law against the speech, prior restraint not allowed
· Absolute protection: no limit 

· 1st Amdt prohibits any gov action abridging speech or press. Period, end of story. 

· 1st Amdt protects individuals bc it keeps the gov honest and keeps the gov from deceiving the public – Emphasizes that free press is for the people, to protect the people. We need this for our democracy to function properly, i.e, democracy has a check on the gov via free press and speech 

· We protect the people by giving them freedom speech, and by allowing prior restraints, we are doing the exact opposite ( by giving freedom of speech, we are preserving national security 

· “And paramount among responsibilities of a free press is the duty to prevent any part of the gov from deceiving the people and sending them off to distant lands to die of foreign fevers and foreign shot and shell”

· Brennan Concurring 

· There are very limited circumstances that would allow for prior restraints, i.e., when the country is at war, bc it would make our army vulnerable 

· Stewart Concurring 

· Indeed, we sometimes need secrecy for the gov to function. The problem here is where is the power is. The power to keep this stuff secret is with the executive, so it is the executive’s fault that this stuff was leaked to begin with. He says ‘Hey executive, you didn’t do your job and you let the cat out of the bag bc you did this study to begin with. When you classify things like this, it is bound to get leaked’ 

· Like Black/ Douglas, where there is no statute (meaning Congress has not acted), there is no prior restraint 

· Mentions that NYT cannot be stopped from publishing info, but can still be criminally prosecuted via subsequent punishment 

· White Concurring 

· This will certainly cause damage if published, but the US has not met its very high burden to rebut presumption of invalidity, and NYT can still be criminally prosecuted 

· Marshall Concurring 

· Says this is not a proper Q for the court, and is purely an issue of SOP

· Burger/ Harlan/ Blackmun Dissent 

· Would allow the prior restraint, press should have given the gov a heads up 

Brandenburg v. Ohio (clear and present danger test: strict scrutiny): 
· member of KKK organized rallies and was convicted of violation Ohio Criminal Syndicalism statute
· RULE: under the 1st and 14th amendment: protect speech that constitutes advocacy of lawless action except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action 
· How to decide if incitement? 

· Level of enthusiasm/ conviction of author and power they have over audience (how likely to persuade)

· Here, 2 speeches used to convict KKK member under Ohio statute 

· Incitement? Not clear because not addressed directly to audience; possible that might have to be…

· Distinguish between abstract and actual advocacy for lawless action 

· Advocacy that is teaching is within the 1st amendment 

· To prohibit that—need incitement of immediate lawless action 
U.S. v. O’Brien (content neutral speech test):
· Burning selective service registration 
· Indicted for violating statute 

· O’Brien argued that statute = unconstitutional 

· Supreme court holding: 1965 Amendment is constitutional as enacted and applied 

· System needs to be efficient 

· O’Brien challenges conviction on 1st amendment grounds

· Court: 12(b)(3) on its face—no connection with speech

· Content neutral regulation 

· Unconstitutional as applied? 

· RULE (and essential definition of speech: ) “This Court has held that when ‘speech’ and ‘nonspeech’ elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental limitations on First Amendment freedoms”

· Speech vs nonspeech
· RULE (and essential definition of speech ): “we think it clear that a government regulation is sufficiently justified if it is within the constitutional power of the Government; if it furthers an important or substantial governmental interest; if the governmental interest is unrelated to the suppression of free expression; and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest”
· Government interest in regulating nonspeech—may be able to restrict speech 
· Here, interest = smooth functioning of service system

· Legitimate interest (and important)

· “raise and support an army” duty/ power of congress

· Narrowly tailored? Yes 

· Purpose of the certificate/registration system: 

· Proof that the individual has registered for the draft 

· facilitates communication between registrants and local boards, simplifying the system and benefiting all concerned

· Both certificates carry continual reminders that the registrant must notify his local board of any change of address, and other specified changes in his status. The smooth functioning of the system requires that local boards be continually aware of the status and whereabouts of registrants, and the destruction of certificates deprives the system of a potentially useful notice device

· The regulatory scheme involving Selective Service certificates includes clearly valid prohibitions against the alteration, forgery, or similar deceptive misuse of certificates. The destruction or mutilation of certificates obviously increases the difficulty of detecting and tracing abuses such as these.

· No alternative means? court could not find any

· Law is upheld

· Emphasis on the facts (fact specific inquiry)

· Inquiry into congressional motive not relevant for analysis 

Texas v. Johnson: 

· Burned flag 
· Charged with violating Texas law 

· Supreme court: burning of flag is protected speech under 1st amendment 

· Expressive conduct? 

· Sufficient communicative elements: 

· Intent to convey a message 

· Likelihood message will be understood

· Texas concedes that it is expressive conduct 

· Does the O’Brien test apply? (is it content neutral)?

· No—not regulating time, place, and manner 

· Court says content based law

· Can burn old flags to dispose of them 

· But flag burning used in expressive way—prohibited 

· Texas argues 2 interests: (has a heavy burden to overcome) 

· 1. Law prevents breaches of the peace 

· Court quickly rejects this 

· 2. Preserving the flag as a symbol 

· Court rejects this 

· Can’t protect nation by restricting speech 

· Related to suppression of expression 

· Texas interest in flag as a symbol = broad

· The method used is part of the expression 
Buckley v. Valeo: 

· Federal election campaign act 

· Political contribution v. expenditures 

· Political contribution = money directly to candidate

· Expenditure = money spent in support of a candidate 

· Are they speech? 

· Political contribution: less 1st amendment protection 

· Can’t control how money is being spent 

· Symbolic evidence of support (contribution) with little restraint on political communication 

· Interest advanced by restriction on political contribution? 

· Court finds an interest in preventing corruption and appearance of corruption sufficient interest 

· Issue of overbreadth? 

· Statute attacked when it limited both protected and unprotected activity 

· Court said not an issue here 

· Not going to micromanage the limit imposed, that is for congress to decide 

· Expenditures: stricter scrutiny 

· 608(e)(1): violates the 1st amendment 

· Limit on quantity of political speech 

· No compelling government interest to justify act (not enough)

· Gov’t interest: 

· A way to get around cap on political contributions 

· Read statute narrowly—loophole solved (According to the court)

· Independent expenditures could be counterproductive 

· Equalize ability to influence elections 

· Court finds all expenditure limitations unconstitutional 
· Dissent: finds distinction between contributions and expenditures artificial 

· Prof. view: this is not a 1st amendment case, it’s a campaign financing case 

Citizens United v. Federal Election Commission: 

· Corporation general treasury funds expenditures 

· §441(b) makes it a felony

· Citizens United challenges 441(B) as unconstitutional 

· Court says complete and outright ban on speech 

· Quotes Buckley v. Valeo (quantity of speech) 

· dissent disagrees 

· strict scrutiny—441(b) is content based 

· corporation = people 

· corporation identity is not different than a person’s identity 

· 3 interest argued by government (court rejects all 3) 

· 1. Antidistortian (Austin case )

· Prevent corrosive and distorted effect of massive wealth accumulated in the corporate form

· Court said Austin an outlier, but doesn’t overrule

· 2. Anticorruption 

· Influence does not = corruption 

· Free speech more important than preventing appearance of corruption 

· 3. Shareholder protection 

· Statute overbroad and under broad 

· Prof. view: this is not a 1st amendment case, it’s a campaign financing case 
Freedom of Religion: 

Free Exercise Clause: 

“congress shall make no law…prohibiting the free exercise [of religion]” 

By virtue of the 14th amendment Due process clause, the free exercise clause applies fully to both the federal and state governments. And like the speech or press clause, it operates as a limit on the otherwise legitimate exercises of government power, whether that power be one vested in congress by virtue of Art. I, §8, or in the states by virtue of a state’s reserved police powers

Breaking down each word (going backwards): 

· “of religion” = system of faith or worship; duty to a divine authority 

· “exercise” = practice or outward performance; act of divine worship (e.g., church services, prayers, etc) 

· “the free” = unrestrained, able to act 

· “prohibiting” = forbid, prevent, make something impossible 

· “law” = an enforceable rule regulating human behavior 

· “no” = none or not any 

· “make” = create

· “shall” = a command to do or desist from doing something 

· “Congress” = the legislature as defined by Art. I (but note the scope of the limitation is to all forms of government action at all levels given that the president can act domestically only pursuant to a statutory authorization and states are now subject to the proscription via the 14th amendment) 
Potential reach of the free exercise clause (see also Smith v. Employment division)

· A right to profess one’s beliefs (essentially identical to the protections afforded secular speech) 

· A right to take action in accordance with one’s beliefs free from religious-driven restraints on that action 

· Arguably the right to take such action free from a “clearly excessive” burden on one’s right to do so 

· A right to believe anything 

Under the Free exercise clause, the protection afforded religious belief is absolute. As far as religiously motivated conduct is concerned, under Smith, a law that has the incidental effect of restricting the conduct but that is otherwise neutral and of general applicability (not targeting religion or a religion over another) will be upheld (no balancing test). 

· Religious Beliefs = absolute protection 

· Religious Conduct = not absolute protection 
West Virginia v. Barnette: 

· Jehovah Witnesses challenge law that requires children to salute flag 
· Does law violate free exercise clause? 

· Court says law is unconstitutional. Why? 

· Compulsory flag salute and pledge requires affirmation of a belief 

· Forcing speech on kids that they do not endorse 

· This case applies to freedom of speech AND religion 

· No clear and present danger caused by children remaining silent 
· The freedom asserted by plaintiff does not interfere / deny rights to others 

· Behavior = peaceable and orderly 

· Sole conflict is between authority and rights of the individual 

· State cannot compel expression of a belief 

· Government discretion is limited by the Bill of Rights 

· Government is one of limited powers 

· Consent of the governed—bill of rights denies opportunity to coerce that consent 
Employment Division v. Smith: 

· Oregon law = crime to possess and use peyote 
· P’s fired from job because of peyote use 

· Denied unemployment because discharged for work related misconduct 

· P’s challenge law

· US Supreme Court: has to determine whether Oregon law that prohibits all use of peyote is consistent with free exercise clause 

· RULE: If the law is generally applicable / neutral and the effect on religiously motivated conduct is incidental, then 1st amendment right is not violated 

· “It is a permissible reading of the text, in the one case as in the other, to say that if prohibiting the exercise of religion (or burdening the activity of printing) is not the object of the tax but merely the incidental effect of a generally applicable and otherwise valid provision, the First Amendment has not been offended”
· “We have never held that an individual’s religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the State is free to regulate” 

· Protection of religious practices is not absolute 

· If prohibition is because of religion = unconstitutional 

· An individual’s religious beliefs excuse P from compliance with an otherwise valid law prohibiting conduct that the state is free to regulate 
· P tries to argue for balancing of interest test

· Court says no space for it here—impracticable, would not work 

· The fact that the state may make an exception for religiously motivated practices does not mean that they have to 
Roman Catholic Diocese of Brooklyn, New York v. Cuomo:  

· Cuomo executive order—P’s say violating free exercise rights

· Seeking injunction against its enforcement 

· Inunction: 

· 1. Likely to prevail on merits? Yes 

· Law not neutral (discriminatory)—presumption of invalidity 

· Compelling interest? 

· COVID

· But government did not show that there wasn’t less restrictive means 

· 2. Irreparable injury 

· Irreparable harm: no question

· Loss of 1st amendment rights 

· Freedoms for even minimal periods of time, unquestionable constitutes irreparable injury 

· 3. Granting relief won’t harm public interest 

· Public interest: no evidence that attendance at services resulted in spread of disease

· Under constant threat to be reclassified so even though in yellow now—could easily move back to red/orange zones

· Dissent: case is moot (no standing) 

· No longer have a claim because of changed facts 
Establishment Clause: 

Under the establishment clause, the government may not: 

· Crease or endorse an official federal or state religion 

· Favor or disfavor any particular religion or group of religions—anti-discrimination principle 

· Favor religion over secularism (see e.g., in the context of basic public services to sectarian institutions, direct financial aid to sectarian schools, indirect financial aid to sectarian schools, mandatory prayer in public schools, prayer in public proceedings, invocation of God in public proceedings). Here, to assess the constitutionality of the government action, there are 3 different approaches: 

· The separationist theory approach, that sees a semi-permeable wall between church and state limiting government support of religion in general. This approach uses the Lemon Test (IR pp. 486-87), and invalidates the government action when its purpose is secular, its primary effect advances or inhibits religion, and it promotes an excessive entanglement with religion;

· The non-preferentialist theory approach, that rejects the wall metaphor and the notion that the government cannot promote religion in general—only laws that prefer one religion over another are subject to the limitations imposed by the clause; and 

· Compromise approach, that considers whether the government action endorses a religion, coerces the following of a religion, and has historical validation 
Town of Greece v. Galloway: 

· Monthly board meetings begin with prayer. Galloway and friend object to such prayers bc it violated their religious/ philosophical views. They argued violation of Establishment Clause by preferring Christians over other religions, violation of church and state separation, and the prayers should be more inclusive
· Court looks to historical practice 
· Rule: “content of the prayer is not of concern to judges,” provided “there is no indication that the prayer opportunity has been exploited to proselytize or advance any one, or to disparage any other, faith or belief.”
· Legislative prayer “posed no threat of an establishment because lawmakers were not compelled to attend the daily prayer; no faith was excluded by law, nor any favored; and the cost of the chaplain’s salary imposed a vanishingly small burden on taxpayers” 

· Legislative prayers = constitutional 
· “An insistence on nonsectarian or ecumenical prayer as a single, fixed standard is not consistent with the tradition of legislative prayer outlined in the Court’s cases.” 
· Would be asking judges to act as censors / suppressers of content 

· Is there even a prayer that makes everyone happy? 

· If the board meetings forced people attending to participate in prayer = coercion, not allowed 

· Very had burden to prove coercion

· Outcome = Monthly board meetings prayers do not violate the free establishment clause bc of the history and “nature” of the prayer 
Right to Bear Arms: 

US v. Miller: 

· Supreme court dealing with indictment 
· Indicted for violating national firearms act 

· Guns not registered as required by the act 

· Defended against indictment by arguing that indictment and act were unconstitutional (violation of 2nd amendment) 

· SCOTUS: does not violate 2nd amendment 

· Rule: “In the absence of any evidence tending to show that possession or use of a “shotgun having a barrel of less than eighteen inches in length” at this time has some reasonable relationship to the preservation or efficiency of a well regulated militia, we cannot say that the Second Amendment guarantees the right to keep and bear such an instrument. Certainly it is not within judicial notice that this weapon is any part of the ordinary military equipment or that its use could contribute to the common defense.” 

· Right to keep and bear arms is related to the militia/military purposes, to the preservation and efficiency of a well-regulated militia 

· Act in question did not deal with militia, so does not fall within 2nd amendment 

· “The Constitution as originally adopted granted to the Congress power-‘To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions; To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress.’ [Art. I, §8.] With obvious purpose to assure the continuation and render possible the effectiveness of such forces the declaration and guarantee of the Second Amendment were made. It must be interpreted and applied with that end in view.” 

· “The signification attributed to the term Militia appears from the debates in the Convention, the history and legislation of Colonies and States, and the writings of approved commentators. These show plainly enough that the Militia comprised all males physically capable of acting in concert for the common defense. ‘A body of citizens enrolled for military discipline.’ And further, that ordinarily when called for service these men were expected to appear bearing arms supplied by themselves and of the kind in common use at the time.” 
DC v. Heller: 

· DC bans handgun possession in the home and also requires that any lawful firearm in the home be disassembled or bound by a trigger lock at all times, rendering it inoperable

This case is all about interpretation, not guns

Q = Whether the DC prohibition violates the 2nd Amdt?

· Majority Interpretation: textual analysis from original understanding v original intent. The court asks what did the people understand the 2nd Amdt to mean – this is a very particular form of originalism 
· Excludes technical meaning that would not be understood by the general population at time of adoption 
· There must be a link between the stated purpose and the command i.e. prefatory and operative clause 
· The prefatory does NOT limit the operative clause, but this is just a conclusion; there is nothing to support it. And still, isn’t the purpose the limit
· Ct starts with the operative clause, then goes to the prefatory – it was carefully constructed to lead to a particular result. Scalia says the prefatory clause isn’t necessary to understand the operative clause. Ultimately, Ct says individuals are holders of the right. How did the ct get there?
· Operative Clause 

·  (1) Right of the people is an individual right per 3 cited provisions

· But when you look at those provisions, only one suggests a definitive individual right 

· (2) Reserved powers (reserved meaning the power belongs to the state) per 3 cited provisions 

· But none of provisions have anything to do with reserved powers 

· Starting presumption = 2nd Amdt right is exercised individually and belongs to all Americans 

· This is very suspicious bc there is no presumption that suggests an individual right whatsoever

· (3) Keep and bear arms 

· Arms includes all modern-day weapons, which makes sense 

· Keep = to have weapons, which makes sense 

· Ct emphasizes that there is no “against” modifier which indicates against military only

· However, the ct is inconsistent by retaining the founding definitions of keep and bear, yet applies modern definitions to arms 

· Class Disc: The most natural meaning would be to read the whole sentence, yet Scalia says the most natural reading is each word assessed in isolation 

· (4) Operative all together = the individual right to possess and carry weapons in case of confrontation 

· Where did in case of confrontation even come from?

· Ct suggests that self-defense is a preexisting right, but that doesn’t mean the 2nd Amdt makes self-defense a constitutional right. This preexisting right is protected by the states. If it was instead protected by the fed gov, there would be an enumerated power on it, but there isn’t one 

· Prefatory Clause 

· Ct suggests the militia is all able-bodied men, but that bc it is “the militia” v “a militia” suggests that it was somehow already in existence

· Security of a free state – talking about polity i.e. national community to make it a nonreserved powers issue 

· Reasons the militia was thought to be necessary to the security of a free state = useful in repelling invasions, renders large standing armies unnecessary, and when able-bodied men are trained, they are better able to resist tyranny 

· Scalia does not want this to be a state’s issue, he wants it to be an individual rights issue

·  Relationship between Clauses

· Prefatory purpose is military, but it is not the only, exclusive purpose 

· Uses precedent as fluff to support, which seems more like quantity over quality

· Of course, there are limitations against possession i.e. dangerous and unusual weapons 

· However, the ct is not clear whether unusual or dangerous weapons are banned, not clear what makes a weapon unusual or dangerous, and not clear if this is strict scrutiny or rational basis 

·  Stevens Dissent

· 2nd Amdt just does not apply and takes a structural approach

· Relies on Miller case which said the 2nd Amdt applies only to military – Scalia differentiates by arguing that case was based on the type of gun used 

Textual Analysis of 3 different categories 

· (1) Introductory language defining the Amdt’s purpose 

· (2) Class of persons encompassed within its reach 

· As to “the people” – these words refer back to the object announced in the preamble, which remind us that it is the collective action of individuals having a duty to serve in the militia that the text directly protects and more importantly, that the ultimate purpose of the Amdt was to protect the states’ share of the divided sovereignty created by the Constitution 

· He looks at “the people” within the framework of the Constitution – you have to read the sentence in the context of the paragraph in the context of the system designed by the framers

· (3) Unitary nature of the right that it protects

· Keep and bear arms means to serve as a soldier in the military context 

· Overall, Stevens says this is a policy issue and Scalia completely takes that off the table, saying there is no room for policy considerations, which is dangerous. There must be policy considerations bc of the fact that this issue is debatable 

· Breyer Dissent

· Wants to move towards a balancing test, he says let’s look at the state interest here 

The Fourteenth Amendment: 

When does the 14th amendment get triggered: 

· Need state action 

· 14th amendment does not apply to purely private actions 

· 13th amendment only one that applies to private action 
State Action: 

14th amendment: “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; not shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

When a claim challenges action undertaken by the state itself or a state agency or a state officer or employee, the question of state action is easily satisfied and rarely discussed. But the doctrine of state action is instead triggered when private conduct is involved and the doctrine answers the question of whether that private conduct is fairly attributable to the state. 

There are typically 4 scenarios when the state doctrine might apply: 

1. Public function: the private party is performing a function that has been traditionally exclusively reserved to the state (Marsh v. Alabama); see also Smith v. Allright; Terry v. Adams, IR p. 15: political party’s operation of a primary or pre-primary election that will eventually determine whose names appears on the election ballot performs a public function and that subjects the political party’s action to the strictures of the XI Am. Note: the fact that the state funds a particular private activity is not sufficient to establish that the activity constitutes a public function; 
2. Judicial enforcement of private agreements: when the interposition of the judiciary between these private parties provides the critical factor in the violation of the constitutional rights (Shelly v. Kramer). Courts and state judicial officers are state actors; 

3. Joint activity between a state and a private party: when the state action is premised on a symbiotic relationship between the state and a private party (NCAA v. Tarkanian; but see also Adickes v. S.H. Kress & Co, and Dennis v. Sparks, IR pp. 14-15, 23-25); and 

a. Symbiotic relationship 

b. Relationship of dependency, mutual benefit 

4. State endorsement of private conduct: the state authorization or encouragement of private conduct that would violate the XIV Am. If engaged in by the state (see Reitman v. Mulkey, provision in the CA Const. that legalized private acts of racial discrimination in the sale or rental of housing, IR pp. 28-29). 

a. Rarely used, but still possible 

Lugar v. Edmonson Oil Co. (1982), IR p. 30, adopts a two-part approach that finds state action if (1) the deprivation was caused by the exercise of some right or privilege created by the State or by a rule of conduct imposed by the State or by a person for whom the State is responsible; and (2) the party charged with the deprivation can be fairly described as state actor (by using the four categories approach described above). 
Marsh v. Alabama: 

· Town owned by company (looks like any other town) 
· Jehovah Witness handing out religious literature on sidewalk

· Arrested 

· If not privately owned—no doubt ordinance would violate the 1st amendment 

· Question: does analysis change because single private co owns entire town 

· Ownership does not mean absolute dominion 

· The more open and accessible to public, more owner’s rights become circumscribed by rights of those who use it 

· Hierarchy among rights 

· RULE: since these facilities are built and operated primarily to benefit the public, and since the operation is essentially a public function, it is subject to state regulation 
Shelley v. Kraemer: 

· Restrictive covenant that discriminates against black people owning and occupying residence. Shelley argues that the covenant violates equal protection bc it discriminates on the basis of race. Missouri state court upheld and enforced the covenant, finding no constitutional violations

· Rights at stake = equal protection 
· Whether judicial enforcement of private agreements is state action which violates the 14th Amdt?
· Rule = if the state ct does something, it is state action and subject to the 14th Amdt 
· Here, the private parties have a right to discriminate as far as the constitution is concerned. The problem is when they ask the state court to enforce it 
· Rule = The state cannot order a private party to do something that the state itself could not do

· Ct = If the state court is to enforce the covenant, the ct is literally saying hey seller, you must discriminate even when the buyer is willing and able. Here, the state ct is ordering a private party to do something that if the state did on its own, would be unconstitutional. This is what makes it state action
· Outcome = Judicial enforcement of a private agreement violates the 14th Amdt 
· “It is clear that but for the active intervention of the state courts, supported by the full panoply of state power, petitioners would have been free to occupy the properties in question without restraint. These are not cases, as has been suggested, in which the States have merely abstained from action, leaving private individuals free to impose such discriminations as they see fit. Rather, these are cases in which the States have made available to such individuals the full coercive power of government to deny to petitioners, on the grounds of race or color, the enjoyment of property rights in premises which petitioners are willing and financially able to acquire and which the grantors are willing to sell.” 

· Need state to accomplish violation of constitutional right 
· Abstaining from action is not enough 
· Difference between judicial enforcement and non-enforcement on these facts 
· “The judicial action in each case bears the clear and unmistakable imprimatur of the State” 
· State approval 

· 4th category of state action part of the analysis 

· “State action, as that phrase is understood for the purposes of the Fourteenth Amendment, refers to exertions of state power in all forms. And when the effect of that action is to deny rights subject to the protection of the Fourteenth Amendment, it is the obligation of this Court to enforce the constitutional commands.” 
NCAA v. Tarkanian: 

· Per NCAA investigation Tarkanian, UNLV demoted Tarkanian who then filed suit against UNLV, but was required to bring in NCAA as a necessary party
· Tarkanian says violation of due process 

· Its clear that UNLV = state actor

· Is the NCAA a state actor? 

· Majority because last act taken by UNLV, not joint activity 

· Court tries to limit scope of doctrine—private actor activity with badge of state or misusing power given to it by the state 

· Last party to take action = decisive actor 

· Since here UNLV decisive actor, court says NCAA out of scope of state action 

· 2 cases in dissent inconsistent with majority: Adickes and Dennis 

· Dissent looks at Dennis and Adickes 

· Dennis: Plaintiffs ( Judge (state actor) ( issues order

· This is the same where UNLV, the state actor, takes final action 

· Adickes: Restaurant ( Police (state actor) ( issues discrimination 

· This is same where UNLV, the state actor, takes final action 

· Dissent does not understand why there is a need to do the backwards looking glass when this is the same scenario as the two above. Also, the adversary part is irrelevant bc UNLV ended up doing exactly what NCAA wanted them to do 

· Majority is concerned about overwhelming courts with cases against NCAA

· Consideration of practicality and necessity 

· Reason for manipulation of doctrine 

· How intertwined is conduct of private party with state 
Substantive Due Process: 
Due process: 

(1) Procedural 

(2) Substantive 

a. Law must be substantively fair and reasonable 

b. Government conduct must be egregious/outrageous 

c. Different analysis based on the rights at stake 

i. Fundamental liberty interests 

1. Strict scrutiny 

ii. Non fundamental liberty

1. Rational basis 

Substantive due process: 

· 14th Amendment: “…nor shall any state deprive any person of life, liberty, or property, without due process of law…” 

· 5th amendment: “… nor shall any person…be deprived of life, liberty, or property, without due procees of law…” 
The basic idea of substantive due process is that the law must be substantively fair and reasonable, and there are some liberty and property interests entitled to substantive constitutional protection. To trigger the substantive due process protection of the 14th and 5th amendments, however, the government conduct must be so egregious and outrageous to shock the conscious (County of Sacramento v. Lewis) 

There are 2 basic questions to answer in substantive due process analysis: 

(1) Is there a fundamental liberty interest (life, liberty, or noneconomic interest, civil or personal liberties, such as freedom to marry, freedom from physical restraint) infringed? If so, strict scrutiny applies. However, there are certain settings, such as abortion, where the court may employ a variation of the normal strict scrutiny. 

(2) Is there a non-fundamental interest economic interest involved (real and personal property, economic liberties, such as the liberty to contract –i.e. the right to enter into contracts on terms and conditions of one’s choosing—and the liberty to pursue a trade or occupation)? If so, rational basis applies. 

In the specific context of 14th amendment, substantive due process liberties include the following: 

1. Textual fundamental rights (incorporation doctrine, i.e., the doctrine through which specific provisions of the Bill of Rights have been absorbed into the DP clause of the 14th amendment)—IR, 9-13

a. However, the 5th amendment right to grand jury indictment, and the 7th amendment right to a jury trial in civil cases have NOT been incorporated 

2. Non-textual fundamental rights recognized by the judiciary (strict scrutiny with variations)—IR, 86-120

a. Right to marry 

b. Parental rights 

c. Family integrity 

d. Intimate association 
e. Right to reject unwanted medical treatment 

i. Cf. right to suicide (not fundamental) 

f. Abortion 

g. Sexual intimacy 

3. Non-textual, non-fundamental rights (rational basis) 

a. Right to work, education, suicide, etc. 

In the context of the 5th amendment due process clause the rights under 2. And 3. Are included within due process—they operate in the same fashion as in the 14th amendment. The textual fundamental rights are found in the text of the constitution or (generally) in the bill of rights and applied directly to the federal government 
The Lochner Era: 

Lochner v. New York: 

· NY statute regulating hours bakers can work (no more than 10 hrs a day)

· Court concludes that the statute impermissibly interferes with right to contract 

· Bakers not a class that needs to be protected 

· Rule: law restricting right to contract will be upheld only if it is a reasonable, necessary, and non-arbitrary exercise of police power 

· Law = means to an end, end itself must be appropriate / legitimate

· Rational basis test: economic liberties 

· Inconsistency with the law stated by court and the court’s application 

· Dissenters bring in the facts 

· majority imposing its own economic theories on the state (not the job of the court) 
· NY Arg 1 = Bakers as class need special treatment 

· Ct = Bakers are just as capable as any other class of workers and do not need special treatment

· NY Arg 2 = Limits on hours are necessary for the public health, in the form of wholesome bread

· Ct = There is no connection between the number of hours worked and wholesome bread

· NY Arg 3 = To work more than 60 hrs a week is detrimental to the health of the baker  

· Ct = dismissed based on the common understanding that being a baker is not commonly understood to be an unhealthy profession 

· Outcome = NY law restricting right to contract is invalid – seemed to be more like a labor law – created a non-textual right to contract (not in the text at all) and considered it to be fundamental 
· Harlan Dissent = There are in fact serious health risks to these bakers in they work more than 60 hrs

· Holmes Dissent = The NY legislature and majority picked this law, that is enough for it to prevail 

Meyer v. Nebraska: 

· Law makes it illegal to teach German to students who have not passed the 8th grade 

· Right to acquire an education; corresponding duty of parents to give child an education 

· Rational basis 

· “That the state may do much, go very far, indeed, in order to improve the quality of its citizens, physically, mentally and morally, is clear; but the individual has certain fundamental rights which must be respected. The protection of the Constitution extends to all, to those who speak other languages as well as to those born with English on the tongue.”
· “ The desire of the Legislature to foster a homogeneous people with American ideals prepared readily to understand current discussions of civic matters is easy to appreciate. Unfortunate experiences during the late war and aversion toward every character of truculent adversaries were certainly enough to quicken that aspiration. But the means adopted, we think, exceed the limitations upon the power of the state and conflict with rights assured to plaintiff in error. The interference is plain enough and no adequate reason therefor in time of peace and domestic tranquility has been shown.” 

· Desirable ends cannot be promoted by prohibited means 

· No adequate reason has been shown by government 
Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary: 

· Oregon law requiring children to be sent to public schools 

· Challenged by 2 private schools 

· Not a right to privacy case; right to provide/ receive an education 

· Rational basis 

· Basically another Meyers case 
Post Lochner Era:

Ferguson v. Skrupa: 

· Kansas statute prohibits debt adjusting bc it lends itself to grave abuses, particularly of those already vulnerable in the low-income bracket. Lower cts found the statute to be invalid as it was prohibitory, but even if it was regulatory, it was an unreasonable regulation of lawful business
· Court abandons Lochner approach 

· Not for courts to decide (when engaging in rational basis) what is right 

· Court applies rational basis without even really applying it…

· Signals the following: when in realm of rational basis—very difficult for individual to show law is irrational/ unreasonable 

· Could a legislator rationally conclude that law is reasonable means to legitimate end. 

· State does not have to actually make finding 
· Doesn’t have to be the reason used by legislature in passing the law 

· Threshold very low 

· “Under the system of government created by our Constitution, it is up to legislatures, not courts, to decide on the wisdom and utility of legislation” 

· Rejecting Lochner

· Courts don’t substitute their beliefs for that of legislature 
Griswold v. Connecticut: 

· Connecticut statute makes it a crime to use contraceptives, or to be a person that assists in providing contraceptives
· State courts upheld statutes against 14th amendment challenge

· Right at issue: right to privacy (patient’s rights)

· This is not a 1st amendment problem because prescribing contraceptives is non-expressive economic activity 

· Have to focus on the right being enforced 

· Majority: 

· Finds right to privacy 
· this right is not derived from the word “liberty,” rather, it is found in the penumbras of the 1st, 3rd, 4th, and 5th Amdts, meaning it is a right that can be inferred from the text
· “have penumbras formed by emaciations from those guarantees that help give them life and substance” 

· why use penumbra approach? 

· Trying to avoid Lochner era reasoning (not acting as super legislature imposing opinion on state legislature) 

· FN 4 of Carolene Products opinion: strict scrutiny applies only to rights found within the constitution 

· Trying to link right to privacy to text of the constitution 

· Goldberg concurring = finds support in the 9th Amdt 

· Agrees that it is a fundamental right 

· Relies on Meyers/ Pierce 

· Harlan concurring = “liberty” in the 14th Amdt is enough to support this right. Start with the IDEA of the Constitution, then look at the text

· Dissent in Poe v. Ulman: 

· Exact same statute at issue as that in Griswold 

· “due process has not and cannot be reduced to a formula” 

· Courts should be guided by history/tradition, and where tradition broken

· “This "liberty" is not a series of isolated points pricked out in terms of the taking of property; the freedom of speech, press, and religion; the right to keep and bear arms; the freedom from unreasonable searches and seizures; and so on. It is a rational continuum which, broadly speaking, includes a freedom from all substantial arbitrary impositions and purposeless restraints, and which also recognizes, what a reasonable and sensitive judgment must, that certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgment” 

· Foundational paragraph 

· Finds right to privacy in the word “liberty” 

· Fundamental right with strict scrutiny 

· State justification not sufficient 

· White concurring = this law does not achieve to state interest of preventing illicit sexual conduct, therefore, it is invalid

· Dissent (Black and Stewart)  = the right of privacy is not recognized by the Constitution, the ct is just making it up

· Using Lochner (even though they say they aren’t) 

· Both concerned that this is a broad phrase encompassing rights not clearly defined 

· Have not said confines of “privacy” right 

· No guidance—very dangerous 

· Rule from this case? 

· Right to privacy = fundamental right, apply strict scrutiny 

Roe v. Wade:

· Law makes it a crime to get an abortion in the interest of the mother’s health and protecting potential life
· Trial court: found statutes unconstitutional on 9th amendment grounds 

· SCOTUS: whether abortion is included in right to privacy vs state interests 

· Texas arguments: interest in protecting moth health and protecting prenatal life 

· Court finds right to privacy in 14th amendment  “liberty” 

· Says can also be found in the 9th amendment 

· Right is not absolute 

· State can regulate in areas protected by right when appropriate 

· Court adopts trimester framework to balance right of women and interest of state 

· 1st trimester, a woman can choose. 

· 2nd trimester, state can regulate procedure and prohibit abortion in the interest of woman’s health. 

· 3rd trimester, once viable, state can prohibit abortions in the interest of potential life, unless necessary to woman’s health to get abortion

· Court said constitution does not give rights to prenatal life (only people—post natal life)

· Court puts line of reference for state interest at viability 

Planned Parenthood v. Casey: 

· readdressing the issue of a woman’s interest in terminating pregnancy
· court reaffirms essential holding in Roe 

· essential holding has 3 parts: (1) right to have an abortion before viability without undue interference, (2) state’s power to restrict abortions after viability, if the law has exceptions for pregnancies which endanger a woman’s life or health, and (3) the state has legitimate interests from the outset of the pregnancy in protecting the health of woman and potential for life

· This case revised Roe such that there is actually a balancing of state v individual interests – the problem was that Roe undervalued the state’s interest ( there is a substantial state interest in the potential life throughout the pregnancy, not just limited to different trimesters 

· Rejects trimester test, instead uses undue burden test

· Undue Burden Test = if it is an undue burden, it is an unconstitutional burden (form of scrutiny, just not the normal strict scrutiny, higher than normal strict scrutiny)

· Undue Burden = a state regulation that has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion – it must be calculated to hinder a woman’s freedom of choice

· No undue burden if the law is enacted to persuade measures which favor childbirth over abortion, even if those measures do not further a health interest 

· Ct = There is no reason to fully overrule Roe bc there has been substantial reliance on this law for decades and the premises have not changed so much as to render it irrelevant 

· Outcome = New Undue Burden Test to be applied when it comes to the right to choose

Lawrence v. Texas: 

· Statute makes it a crime for two persons of the same sex to engage in sexual relations
· Ct very easily traces the right of intimacy to liberty and the right of privacy – being intimate is a beautiful thing that binds people together – this is about self-determination, not about homosexuality

· Court does analysis under due process clause 

· Sexual intimacy = right 

· Court did not say whether right = fundamental 

· Says no rational basis for statute 

· Court takes issue with Bowers decision 

· Bowers misunderstood the question presented, did not take into account the liberties at stake 

· Bowers premised on inaccurate reading of history 

· Not actually history against homosexual conduct

· More so against non-procreative use 

· Overrules Bowers 

· State Arg = we need to advance a particular moral code, this is immoral behavior 

· Ct = morality cannot be left as an abstraction, it must be tied to some police power

· Outcome = the right of consenting adults to engage in intimate sexual behavior including members of the same sex in the most private of places is not justified 

· The court was careful not to address whether this was a fundamental right, just said there is nothing to justify intrusion  

· O’Connor concurring = this is an EP issue bc it is directed towards gay persons as a class and would have applied rational basis 

· Scalia Dissent = emerging awareness of gays does not establish a fundamental right. Criticizes the ct for remaining loyal to stare decisis in Planned Parenthood, but failing to do so here and overruling Bowers. Further, morality is enough to justify the statute and court should have gone with rational basis 

· Takes issue with the fact that the court does not say whether it is a fundamental right 
Equal Protection: 

14th amendment: “…nor [shall any State] deny to any person within its jurisdiction the equal protection of the law…” 
The Equal protection clause found in the 14th amendment is a limitation on state action. There is no equal protection clause in the bill of rights. However, the 5th amendment due process clause has been interpreted as embodying an equality standard that operates against the federal government in the same fashion as does the equal protection clause in the context of state action. Note: in the context of discrimination against aliens, the level of scrutiny varies between federal action (rational basis) and state action (strict scrutiny). 

Analysis:

(1) Identify the law or government action that classifies based on a particular trait, ie., treats groups of people differently based on an identifiable characteristic of those groups 

(2) Does the law (or action) on its face, in design, or as applied, treat a group more or less favorably than another? 

(3) Is the discrimination “invidious,” i.e., evil, unjust? 

(4) If so, what is the reason for such discriminatory treatment? 

a. Race, national origin, religion, alienage (if state action): apply strict scrutiny test to assess the validity of the law (or government action); 

b. Gender, illegitimacy, alienage (if federal action): apply middle level scrutiny to assess the validity of the law (or government action); 

c. Reasons other than the ones under (a) or (b) (e.g., age, height, appearance, intelligence, disability, education): apply rational basis test to assess the validity of the law (or government actin). 

Here, the government must provide reasons for treating the groups differently—that is the key to an equal protection problem. By way or contrast, in the context of a substantive due process challenge, the state must justify the non-discriminatory interference with liberty (maximum hours, sexual conduct, abortion). 

· SDP justify the interference with liberty—no one may engage in sodomy 

· EP justifies the difference in applicability—sodomy proscription applies only to same sex couples 
Racial discrimination—classification based on race: 

· Purposeful discriminations based on race triggers strict scrutiny under which the government must: 

· Demonstrate that the discrimination advances a compelling, race-neutral government interest; and 

· Show that the means adopted are the least discriminatory available to advance that interest. 
· In the context of animus-based race discrimination, the strict scrutiny standard of review is almost always “fatal” to the law being challenged—with one clear exception (Korematsu)
· The strict scrutiny standard is justified largely by the suspicion that the law is motivated by racial hostility (given the history of racial discrimination). Hence, a racial classification is considered a “suspect classification” 

Detecting Discrimination: 

· Intent (or purposeful) 

· Facial 

· Design 

· Applies 

· Harm or adverse consequences 

· Impact 

The “intent” or “purpose” identifies the trait on which the discrimination is based. The “impact” focuses on the adverse consequences and the effectiveness of that illicit intent 

There is no discrimination within the meaning of the EP Clause (or 5th amendment DP clause) in the absence of a showing of both purposefulness and disparate impact. 

Cf. Dormant Commerce Clause—no discriminatory purpose in Hunt v. WSAAC; instead there seems to be a grey area where the suspicion is strong enough to trigger a close scrutiny. 
Yick Wo v. Hopkins: 

· Decided before strict scrutiny adopted 
· SF ordinance challenged 

· Gave discretion to board of supervisors on who would get a permit for operating laundry in wooden buildings (can reject even if satisfied requirements in ordinance) 

· On its face, law is discriminatory—discriminates between laundry owners in brick buildings and those in wooden buildings 

· This type of discrimination does not trigger strict scrutiny 

· Discriminatory as applied 

· Board said no to 200 Chinese applicants, 80 non-Chinese applicants received permit 

· 14th amendment not confined to the protection of citizens 

Korematsu v. United States: 

· FDR: EO 34

· Japanese Americans have to leave certain areas of the country 

· Strict scrutiny

· Order facially discriminatory 

· Justifications:  protect against espionage and sabotage 

· Military necessity = compelling interest of government 

· Court says order constitutional  
Brown v. Board of Education: 

· Class Action of black kids challenging the Separate but Equal Doctrine from Plessy v Ferguson
· Board of Ed Arg = there is no discrimination here bc they are “separate but equal” accommodations, so EP strict scrutiny is not even triggered here 

· Ct first looks to Framers Intent and Role of History 

· Framers Intent: inconclusive with respect to modern-day education 

· Role of History: cannot resolve on the basis of history bc it wouldn’t make any sense 
· Public education = right 
· Ct says this is not just about equal buildings, curricula, qualifications, and tangible factors; rather, we need to look at the EFFECT of the segregation on public education to determine whether it violates the EP clause
· Intangible factors 
· To separate black kids from other kids of similar age and qualifications solely bc of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way likely to ever be undone 

· Outcome = Separate but equal is inherently unequal 
Loving v. Virginia: 

· Law prohibits white person from marrying anyone other than another white person 
· Question: does law prohibiting marriage solely on race violate EP and substantive DP? 

· Holding: law violates both 

· Virginia arguments: 

· Applies ‘equally’ –members of each race punished to equal degree 

· Therefore rational basis applies 

· Defer to wisdom of state legislature 

· Court’s response: 

· “Because we reject the notion that the mere "equal application" of a statute containing racial classifications is enough to remove the classifications from the Fourteenth Amendment's proscription of all invidious racial discriminations, we do not accept the State's contention that these statutes should be upheld if there is any possible basis for concluding that they serve a rational purpose.” 
· “There can be no question but that Virginia's miscegenation statutes rest solely upon distinctions drawn according to race. The statutes proscribe generally accepted conduct if engaged in by members of different races”

· Marriage prohibition uses race as grounds for discrimination 

· “There can be no doubt that restricting the freedom to marry solely because of racial classifications violates the central meaning of the Equal Protection Clause.” 
· Court relies on the strict scrutiny statement from Korematsu: 

· “At the very least, the Equal Protection Clause demands that racial classifications, especially suspect in criminal statutes, be subjected to the "most rigid scrutiny," Korematsu v. United States, 323 U.S. 214, 216 (1944), and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate.” 
· Court also addressed substantive due process problem 
· Law violates fundamental right 

· “The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.” 
· “Marriage is one of the "basic civil rights of man," fundamental to our very existence and survival. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). To deny this fundamental freedom on so unsupportable a basis as the racial classifications embodied in these statutes, classifications so directly subversive of the principle of equality at the heart of the Fourteenth Amendment, is surely to deprive all the State's citizens of liberty without due process of law. The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations. Under our Constitution, the freedom to marry, or not marry, a person of another race resides with the individual and cannot be infringed by the State.” 
· Obergefell will build on this opinion
Gender Discrimination: 

· Rule = Laws that classify on the basis on gender are subject to intermediate/ mid-level scrutiny. 

· Standard of Review = Such discrimination is unconstitutional unless it is shown to be supported by an exceedingly persuasive justification 
· Mid-level scrutiny: 

· Classification must serve “important governmental objectives” that do not rely on archaic or “overbroad generalizations about the different talents, capacities, or preferences of males and females”;
· The objectives are “genuine” in the sense that they “describe actual state purposes, not rationalizations for actions in fact differently grounded”; and
· The discriminatory means employed are “substantially related” to the achievement of these objectives 

· This means that the gender discrimination must have been necessary to achieve the goal i.e. there were no gender-neutral alternatives that might have accomplished the objective equally well  

United States v. Virginia: 

· VMI is a military college for men only. No option for women to attend a parallel program
· Trial court: 

· Single sex = educational benefits 

· Admission of women would require program to be altered 

· Appeals court 

· Rejects, gives 2 options 

· 1. Admit women

· 2. Adequate parallel college for women 

· 2. Refuse federal funding

· 2 questions before SCOTUS 

· 1. Does VMI violated EP rights of women? 

· How to assess

· Parties who seek to defend gender based government action must demonstrate an “exceedingly persuasive justification” for that action

· Intermediate scrutiny

· Government = burden of proof 

· Must show at least that: 

· (1) the challenged classification serves important government objectives 

· (2) discriminatory means are substantially related to the achievement of those objectives 

· Justification must be genuine and actual (can’t rely on overbroad generalizations)
· Virginia’s arguments: 

· 1. Single sex education promotes diversity in education 

· Court says legit interest 

· But must offer evidence that this is the objective, court says hasn’t proved this 

· All other state schools = co-ed

· One school cannot make state policy 

· 2. VMI unique methods would have to be modified for women and it would destroy the program 

· Some women could succeed 

· Court called it a self-fulfilling prophecy 

· Generalization / stereotype 

· This can be a reason but it must be supported by evidence 

· Court looks at them more closely when they seem to the be the reason for discrimination 

· Novelty of this case comes from court’s application of intermediate scrutiny
· Ginsberg pushing toward strict scrutiny 

· 2. Is VWIL an appropriate remedy? 

· Rule: “A remedial decree, this Court has said, must closely fit the constitutional violation… The constitutional violation in this case is the categorical exclusion of women from an extraordinary educational opportunity afforded men. A proper remedy for an unconstitutional exclusion, we have explained, aims to "eliminate [so far as possible] the discriminatory effects of the past" and to "bar like discrimination in the future.”

· Remedy shaped to place persons unconstitutionally denied an opportunity in position they would have occupied in the absence of the discrimination 

· VWIL did not put women in position they would have occupied absent the discrimination 
· Holding: Virginia violates equal protection rights of women—showed no exceedingly persuasive justification  

City of Cleiburn v. Cleiburn Living Center (discrimination based on intellectual ability): 

· Discrimination based on intellectual disability does not trigger strict scrutiny 

· Use rational basis 

· Lady wanted to open up a home for the mentally disabled, which required her to obtain a special permit, bc mentally disabled persons were considered “feeble-minded.” She applied for permit accordingly, but the permit was denied. She challenges the special permit requirement as discriminating on its face
· District court: said not suspect class 

· No strict scrutiny; rational basis, justifications satisfied it 

· Appeals court: says quasi suspect class (intermediate scrutiny) 

· SCOTUS: not a suspect class 

· But rejects justifications as not satisfying rational basis 

· Application of rational basis: 

· Ordinance requires permit for this type of facility, not others 

· Discrimination as applied 

· City rationale: 

· 1. Property location across from school

· Court: there are people at that school with intellectual disabilities 

· 2. Neighborhood might not like it 
· Court: speculation, not good enough 

· 3. Legal responsibility 

· Court: same application not required for boarding houses/frat houses with same legal responsibility 

· 4. Size 

· Court: its irrelevant 

· Basically—did not explain why other housing doesn’t require same permit as this housing does 

· Marshall concurrence: court says rational basis as rule but is really using intermediate scrutiny in analysis 

· Under rational basis, usually very easy for state to succeed 
Obergefell v. Hodges: 

· Action brought challenging statute that defines marriage as a union between man and woman. The main point of this opinion is that statutes defining marriage as union between “man and woman” violates substantive DP and EP
· 2 questions before the court: 

· 1. Whether 14th amendment requires state to license same sex marriage

· 2. Whether 14th amendment requires state to recognize a same sex marriage performed and licensed in a state that grants that right 

· RULE: right to marry = fundamental; applies with equal force to same sex couples

· Held:  Same-sex couples have a constitutional right to marry protected by the Due Process and Equal Protection Clauses of the Fourteenth Amendment. Marriage is a fundamental right protected by the Due Process Clause. For example, in Loving v. Virginia, 388 U.S. 1 (1967), the Court struck down anti-miscegenation laws that interfered with the right to marry. Similarly, in Zablocki v. Redhail, 434 U.S. 374 (1978), the Court invalidated state laws limiting the ability of individuals with unpaid child support to marry. Ultimately, the four principles underpinning the protection of the right to marry apply equally to opposite and same-sex couples: (1) the right to choose whether and whom to marry is “inherent in the concept of individual autonomy”; (2) the right serves relationships that are equal in importance to all who enter them; (3) assuring the right to marry protects children and families, which implicates the myriad of rights related to procreation and childrearing; and (4) lastly, marriage is the very “keystone of our social order” and foundation of the family unit. Though marriage has historically been viewed as between opposite-sex couples, the institution has changed over time, including through the changing legal status of women. Similarly, while same-sex relationships were once forbidden, in Lawrence v. Texas, 539 U.S. 558 (2003), the Court held that same-sex couples had an equal right to intimate associations. Refusing to allow same-sex couples to marry denies them a myriad of legal rights, including those related to taxation, insurance benefits, intestate succession, spousal evidentiary privileges, child custody and support, etc. In this instance, the liberty interest protected by due process intersects with the right to equal protection, and same-sex marriage bans violate both. Therefore, states must issue marriage licenses to same-sex couples. Further, states must recognize lawful out-of-state marriages between same-sex couples. All contrary laws are struck down. The court of appeals is reversed.

· Dissent (Scalia, J.): An unelected committee of nine lawyers has stopped the debate and the democratic process on this issue. There is no question that those who ratified the Fourteenth Amendment could not possibly have intended for it to eliminate the traditional and, at least at that time, universal understanding of marriage. The justices are selected for their skill as lawyers, not policymakers, and in are in no way representative of the rest of the country.

· Dissent (Roberts, C.J.): Although there are strong arguments for the inherent fairness in recognizing same-sex marriages, this should be left to individual states to decide. The Constitution does not define marriage, and states should be free to define it as they will, including maintaining the traditional definition of marriage recognized throughout history. The Court has usurped the right of the people to make such a decision through the democratic process and denied same-sex marriage the legitimacy that comes with that. Marriage developed as a means of ensuring children were cared for by two parents. The Court has warned of the dangers of finding new, implied fundamental rights as a matter of substantive due process, as the Court fatefully did in Dred Scott v. Sandford, 19 How. 393 (1857) and Lochner v. New York, 198 U.S. 45 (1905). The Court is acting as a super-legislature and substituting its own judgment for the law. Further, if same-sex marriage is valid, there is no good argument why plural marriage should not be. Finally, the Court fails to conduct the traditional Equal Protection Clause analysis before declaring the clause to be violated.
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