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Constitutional Law
Constitution – 1789: 7 articles/ 27 Amendments
· Legislative power – Article 1

· Executive power – Article 2 

· Judiciary – Article 3

· Separate but not independent powers – they work together. Comingled through checks and balances. 
· First 10 Amendments: Individual Rights

· Due Process: idea government acts according to the law
I. Judicial Review

A. Marbury v. Madison: Judicial Review of the Coordinate Branches
· Judicial Review: actions taken by executives are reviewable by court, make sure they are consistent with the constitution.

Marbury - Justice Marshall. Prez had power to appoint justices of the peace, Marbury didn't get commission. Marbury filed seeking an order to force Madison to deliver commission. 
· Does Marbury have a right to commission? Yes – under A2, Prez has discretion to nominate who he wants, with advice and consent of majority of senate. He followed procedure. Delivering commission was a legal duty of secretary of state. 
· Can Marbury challenge an act by an executive before a Court? Nature of the act is duty, no discretion to do it or not to do it. Nothing we can’t oversee. (Judicial Review)
· Is there a remedy for that right (relief)? Yes – When a right is violated, we should provide a remedy. Not a political act, we can rule on it. 
· Ct wanted the power of judicial review. Have to determine it a discretion or a duty, act belongs to discretion, political remedy, order by secretary of state, performance of legal duty. An act is political when it belongs to discretion of the branch, political act. Not reviewable. 
· Can we give him that relief? No - doesn't fall into exception clause because congress cant expand original jurisdiction and no jurisdiction, violates constitution.  The Act is unconstitutional because it seeks to expand the Supreme Court’s original jurisdiction, the Court cannot exercise jurisdiction over Marbury’s claim.
· Madison's refusal to finalize Marbury’s appointment interferes with Marbury’s legal title, and Marbury is entitled to a remedy under federal law. However, even though a writ of mandamus would have been an appropriate remedy, Section 13 of the Judiciary Act of 1789, which authorized the United States Supreme Court to give such a remedy, is unconstitutional. The Act allows the Supreme Court to have original jurisdiction over actions for writs of mandamus. This provision directly conflicts with A3, which limits the cases in which the Supreme Court has original jurisdiction. The Act is unconstitutional because it seeks to expand the Supreme Court’s original jurisdiction, and therefore, the Court cannot exercise jurisdiction over Marbury’s claim.
NATIONAL POWER & FEDERALISM

II. Justiciability // A3 S2 
A. Article III Courts are Justiciable (fed/supreme ct/ct of appeal)
Justiciability: Determines when a case is subject to/capable of judicial resolution. Articulation of principle of separation of powers. 
· Is the matter before the court one that belongs to judges? Something judges normally do? 

· Federal judges can’t: 

· Political act

· Advisory opinions- interpreting laws

· Cases or controversies required by A3 S2 

· Need an actual, real controversy, not an advisory opinion b/c may encroach on separation of powers. No disagreement, no injury. 
*note: see separate dox on student Q&A to relate SOP and NP

B. Supreme Court’s interpretations as law

· Opinion of US Supreme Court interpreting constitution are the constitution, binding, supreme law of the land – Cooper v. Aaron
· Ct doesn't have final say to content of constitutional law. Constitution is a living, changing document. Amendments, legislature, impeachment changes things. 
· Powers are separate but there is a dialogue between them.
C. Jurisdiction over cases requires: Elements of a Case or Controversy Clause:
· Actual dispute involving legal relations (with adverse parties) and judiciary can provide effective relief. 
· Jurisdiction depends on the claim, Article 3 judge requires cases or controversies, P must have an injury, fairly tracible to conduct of D. Without standing, case dismissed.
· Generalized grievance (harm to individual like every other person) is not case or controversy. Every individual has to be personally and directly injured, have to have concrete interests. Lujan.
· Standing: A3 S2– is there a case or controversy for a federal court to have power to hear that case? 

· Finding a case or controversy is the job of the justiciability doctrine: comprised of sub-doctrines, looking at the same questions from a different angle, one of these doctrines is a doctrine of standing. 
· Political question doctrine and SOP – political Q doctrine is trying to make sure judges don't interfere w/ decisions of other branches ex – Nixon – ct says procedure for impeachment is only for senate to decide. 

· Political question and standing, more for federal courts – NOT likely ON EXAM… 
D. Components of justiciability - Analysis steps for finding if a claim is justiciable:   
1. Standing: Is the P the right P? Does the P have a claim? P has burden to prove. Standing requires: 
· Injury in fact: injury that is concrete and particular to the P. Injury can’t be past, but has to be present has to be concrete, particularized for standing purposes. Lujan. 
· Causation: proximate cause, fairly tracible to D’s conduct
· Redressability: relationship between injury and relief sought. Requires: Specific nature of injury and specific manner in which injury will be alleviated. Likely to be redressed, only potential. Ability of ct to offer an injury sustained for the aggravated party. 
· Note: Organizational standing: when an organization is before the court, when the P is not an individual, but an entity, an organization. Different analysis: An association has standing to bring suit on behalf of its members when (a) its members would have standing on their own (b) interest the org is trying to protect are intertwined with the org purpose (3) neither the claim asserted nor the relief requested requires participation of individual members in the action. Organization can sue in its own capacity, or on behalf of its members. Hunt. 
2. Ripeness: Timing of a claim/mature? Claim how?
3. Mootness: No longer have a claim b/c D paid P. 
4. Political Questions: No claim. 
· Define: Political act that belongs to the discretion of an equal branch of the government (executive or legislative) are not reviewable by the courts. 

· Analysis: Look at Ps claim. What right is the P trying to enforce? Does the party invoking the jurisdiction of the court have the right to do so? Party can’t ask ct to resolve political Q. Then ask the questions in the formula: 
· Political Question Formula: Zivotofsky and Baker: Start from claim, find potential friction between powers (Note: articulate the friction), look for political act, look at Baker prongs:
1. Is there a textually demonstrable commitment to an equal branch of govnt? 

2. Is there a lack of judicially manageable standard?
E. Cases: 
Cooper v. Aaron: Opinion of US Supreme Court interpreting constitution are the constitution, binding, supreme law of the land. 

· Not parties to brown v. board, want to know if this is binding on them. Are opinions of the US supreme court interpreting the constitution binding on those not parties? Yes. 

Baker v. Carr: Why federal judges can’t hear advisory opinions: need to resolve claims (injury is essential) and confrontation to see the issue. 
· We need confrontation between parties of a vested legal interest to exercise our power because confrontation sharpens the issue for presentation for the court. Confrontation allows the court to decide the controversy. Why aren’t advisory opinions in the controversy of cases?
· 1. Judges do what naturally do, resolve claims (injury is an essential part of the claim)

· 2. Confrontation is necessary to clearly see the issue. 

· Gives a list of 6 factors, political question factors. None of which is dipositive, must be balanced. Note: First two are key – see Zivotofsky.
· a) commitment of the issue to a branch of government other than the judiciary; (b) lack of standards for resolving the issue; (c) impossibility of the judiciary to resolve the issue without first making a policy determination; (d) a judicial decision of that matter as a lack of respect for other branches of government; (e) a political decision has already been made; or (f) the potential for multiple pronouncements by various branches on one question.
Lujan v. Defenders of Wildlife: P didn’t have a claim fairly tracible to conduct of D, required for standing.
· Suing secretary of interior because ESA S7 A2 means agency consultation is required for US territory but not foreign nations. Defenders claim this injures them – want to see interior include consultation when project affects foreign nations. People said they planned on returning abroad to see animals. Do Ps have standing? 
· No. Ct says this is speculative, not specific enough, to whether or not they have been injured. Past exposure is not enough to maintain an injury. Injury has to be present.  
· P also doesn't have redressability. Ct cant’ provide reliefs requested b/c political act. Asking court to order to adapt/change secretary agencies because not subject to secretary and agency funding contributes little to this project. 

· Conduct of D is not directly tracible to injury. 

· Citizen-suit provision: any individual may sue an agency who has violated a provision in that section. 

· Here, this provision doesn't give standing to people who haven’t been injured. 
Zivotofsky v. Clinton- ct finds not a political question. Political Q formula: 1. Textually demonstrable commitment to another branch and 2. Lack of judicially manageable standard.
· Z born in Jerusalem, wanted Jerusalem, Israel listed as place of birth. State dpt manual: should say Jerusalem, not Israel. Act: Foreign relations Authorization Act 214(d): bars funding of official govnt dox that do not list Jerusalem as capital of Israel wanted to override manual. Prez Bush said this interfered with his National foreign affair policy. Z wants state department to be in violation, wants Act to be valid. Is this a political question, and thus invalid?
· No. Not a political question. Z is asking to enforce a statutory right. Ct has to determine if act is constitutional. 
· Political question doctrine (first two factors in Baker): Q1: “textually demonstrable constitutional commitment of the issue to an equal branch of govnt;” Does it say in the const a certain branch has to cover this? Q2: “or a lack of judicially discoverable and manageable standards for resolving it” If it is novel, sometimes standards not yet developed. 
· Analysis ex: Q1: No textual commitment to either here. P is asking to say what the law is – judiciary’s job to enforce a right. Q2: No lack – this is what the courts do. If P was asking the Ct to decide whether or not Israel owns Jerusalem, that would be a political Q, but ct is just looking interpreting/applying statute, this is OK. 
Nixon v. US – Senate impeachment proceedings are political questions, not justiciable. 
· Nixon, former federal district ct judge, convicted of perjury and sentenced to prison, refused to resign. Sued federal cts challenging the way he was convicted. All 3 courts found it was a political question. A1 S3 C6 – gives Senate sole power to try all impeachments. Word “sole” shows discretion to Senate. 
· Analysis ex: Is this a justiciable question/claim? 1. Standing: Injury: prejudice b/c he didn't get benefit of a full trial, causation: have to trace conduct of P to D. Friction between separation of powers issue? Yes b/c judiciary may infringe on senate’s authority – might be a separation of powers issue. Constitutional commitment in article 3 to senate to do this impeachment trial – ct must hold off. This is a political question.  
III. Powers of the National Government 

· Federal government is one of limited, enumerated powers.

· Powers listed in A1 (legislative article) are not solely vested in congress – are vested in the national government, their authority is separated among the branches. The power itself, is the national government as a whole. 

· Is this law valid? Did congress have the power to pass the law? 

· Textual argument: Look at the constitution text supporting existence of that power. 

· Structural Argument: Looking at constitution as a whole. If we don’t find the support, then the law is invalid because every branch when acting must get within the limits of what is given to them by the constitution (enumerated powers). 

· 10th Amendment: Whatever isn’t given to federal government is reserved for the states.
A. Necessary and Proper Clause – A1 S8 C18
To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
· Grossi Definition: Congress’ power to adopt means that are rationally related to the enforcement of enumerated powers (of Congress, the Executive and Judiciary), and not in violation of the constitution. 

· Powers have to be rationally related (gives deference/discretion to congress) to enforcement of enumerated powers and not in violation of the constitution. 

· Gives congress and the branches the means to carry out their respective constitutional responsibilities…powers to adopt measures that insinuate the constitutional scheme. 
· NP doesn’t provide the power, not a power in its self, works with other powers. There should be a power and congress is acting through the NP clause. Have to trace the law to a power and explain the means by which congress is exercising that power. 

· Congress has the power to help the other branches exercise their powers, laws adopted by congress can be the means for congress to exercise their power or help other branches exercise their powers. 
Analysis of an Act of Congress: *IMPORTANT* detail the Act/Statute first. 
1. Textual Argument: Look at text of constitution for an enumerated (in the text) power. Argument in support of existence of a power, find in the text of the constitution, strongest argument.
2. Structural Argument: Look at structure of Constitution. Possibly implicit powers, derived from enumerated powers.  
3. NP Clause: Can the power be considered as exercised to facilitate other powers? Does the statute constitute a means that is rationally related to implementation of a constitutionally enumerated power? 

· Congress has a wide discretion but not unlimited.  
· Rationally related to legitimate means = necessary and proper and consistent with a constitutional instruction. 
· Necessary: rationally related – a law is necessary when it is rationally related to a legitimate means. 

· Proper: a means to enforce a legitimate power

Case: 
McCulloch v. Maryland – Part 1 – define NP, federal government has power to incorporate a bank. How to analyze under NP clause. 

· Maryland passed an Act to tax a federal bank. Part 1 Q: Can congress incorporate a bank? Is the state law imposing a tax on federal bank unconstitutional?

· Analysis: Start from powers given to federal govnt. Act will be unconstitutional if it conflicts with power given to federal govnt. 

· Step 1: Look at text of constitution: Not an enumerated power. The textual argument – an argument in support of existence of a power, find in the text of the constitution, strongest argument.

· Step 2: Look at structure of Constitution. The system would not work if federal government was not supreme, govnt has to be able to address problems of national concern. Supremacy clause: Federal Govnt’s laws are supreme. 

· Step 3: Implicit powers: may be derived from enumerated powers. Derives from Govnt power to collect taxes, borrow $, regulate commerce, raise armies, requires means for execution. Doesn't prohibit a bank. 

· Another avenue: NP clause. Congress is exercising its authority under the NP clause to allow itself and other branches of govnt exercise these powers. Q: Whether the statute constitutes a means that is rationally related to the implementation of a constitutionally enumerated power? 

· Necessary: rationally related – a law is necessary when it is rationally related to a legitimate means. 

· Proper: a means to enforce a legitimate power

· Creation of the bank here was both supported structurally and by valid exercise of the NP clause. 

· Valid b/c it can be viewed as a rationally related to the exercise of a legitimate power. Proper b/c it doesn't undermine the system of the govnt
B. Commerce Power/ Power Over Interstate Commerce – A1 S8 C3
· Grossi’s Definition: Commerce Clause/ The Commerce Power: Congress granted the power to regulate (prescribe rules and prohibit) commerce (commercial intercourse) covering 

· Channels, (channels and instrumentalities are used together – the means of engaging in commercial intercourse)
· Instrumentalities, and (means of transportation)
· Activities that substantially affect (looking at the aggregate effect of single activities being regulated, principle of aggregation) interstate commerce (it’s not the nature of the activity being regulated that matters, nor is it its direct effect of interstate commerce, but its substantial economic effect on interstate commerce) ; but see Lopez, says CC is still subject to outer limits, can’t expand so much as to use extremely remote and indirect IC to make one big national govnt. 
· Congress’ motive behind regulation of interstate commerce is matter for legislative judgement only. 

· U.S. v. Darby CC findings: 

· 1. Motive and purpose of regulation doesn't matter 

· 2. Nature of the good doesn't matter. 

· “Commerce” includes traffic, intercourse, navigation; any activity involved in the commercial exchange of goods or services. 
· Congress can prescribe rules for conduct of individuals of those buying and selling goods, not producing them. Enclave theory from Hammer (overruled by Darby): Making/production of goods are not commerce. Even if these goods are going to be shipped, that is not part of the commerce clause and not part of the power of congress to regulate. (WRONG)
· Internal, stays solely within state boarders, state has power to regulate. Gibbons.
· Aggregate effect: principle of aggregation: Filburn, small farmer but looking at aggregate effect. Not nature of activity that matters but the substantial economic effect the act (even if only in aggregate) regulated would have on interstate commerce. 

· CC: self-executing limitation on power of states to enact laws imposing substantial burdens on commerce. Congress may redefine the distribution of power over interstate commerce (remember this doesn't apply in separation of powers b/c powers are given to individuals) by permitting the states to regulate in a matter which would not otherwise be permissible. If congress states, you can impose this requirement, OK. 
Analysis example incorporating CC into NP: see Darby
· Here is the power, here is what it provides, text of constitution doesn't seem to support this law, via the NP clause, we find support (rooted in CC) 
Cases: 
Gibbons v. Ogden – expansive view of federal power, commerce clause. Congress can regulate commercial activities between states but not ones solely within state boarders. 
· Gibbons operating a steamboat in NY waters pursuant to a federal license, O had a monopoly in NY. Valid federal law trumps state law to the contrary: supremacy clause. Is the federal law invalid? 
· No. NY law was preempted by federal license. A1 S8 – Commerce clause, Congress granted the power to regulate interstate commerce. “Commerce” includes traffic, intercourse, navigation. Internal, stays within state rules and state power to regulate. NY law not constitutional here. 
U.S. v. Darby – Commerce clause. More inclusive “substantially effects” test, broadened reach of commerce clause (“CC”). Treated 10th amendment as a truism, destroyed idea certain activities automatically off limits to federal regulation. Enough for congress to regulate a class/ group of activities. 
· Overruled Hammer, who said law was constitutional so long as it actually regulates to interstate commerce, even if completed in state manufacturing to follow federal laws. 

· D, labor manufacturer in Georgia, some of the goods he manufacturers are in interstate commerce. His production/ shipment in violation of Fair Labor Standards Act. Q: does FLSA exceed Congress’ power and the CC? Analysis: Look at text of statute carefully, then go back to CC and identify limits of power: 
· Step 1: Statute FLSA – prohibits shipping interstate commerce by employees who’s wages and hours do not conform to the requirements of the act. 
· Step 2: Commerce power: regulate and prohibit activities that take place on channels, instrumentalities of interstate commerce. Regulation of shipment is clearly within CC - enumerated. Don’t need to look at NP. 
· Reason to adopt the regulation is for Congress to decide, a political question, not for courts. Nature of the good being regulated (harmful/not) is irrelevant. 
· Statute makes it illegal to ship goods produced below standard, statute within CC, power to regulate and prohibit interstate commerce – specifically shipment. 
· Analysis for Statute 15(a)(2) that requires employers to conform to wage/ hour provisions – CC doesn't specifically cover this rule, move to NP. Not a channel or instrumentality (under CC) must be so related: Is it a regulation of channels, instrumentalities or a regulation of an activity that substantially effects interstate commerce to be within the power of commerce? Yes. 
· Go to necessary and proper clause after finding the power in the legislation. Found support rooted in CC  b/c it is so related to interstate commerce and so affects it. 

· If not convinced, can use exercise of that power via NP: either within the power of commerce or use view legislation necessary to regulate commerce between the states, congress can prohibit the production of these goods. 

Wickard v. Filburn– Commerce clause. Ct doesn't care about activity being regulated, Q is: Is the activity being regulated one that produces a substantial economic effect on interstate commerce? Activities under CC even if only in the aggregate, produce a substantial economic effect on interstate commerce.
· Filburn grew too much wheat, used the rest for his own farm, was fined. Can Congress regulate? 
· Yes. Act: Agricultural Adjustment Act, regulates production of wheat, even wheat consumed by the farm, not intended for commerce. (different than Darby). Effects are indirect – enclave theory (Hammer). 
· Ct moves away from “indirect” - Even if the activity is local and not regarded as commerce, still can be reached by congress if it exerts a substantial economic effect on interstate commerce – regardless of indirect or direct. 
· Ct doesn't look at nature of activity, but effect on interstate commerce. 
· How much wheat this farmer grows affects the most variable factor in disappearance of wheat crop, why Act is in place. Taken together, not a trivial amount. 
US v. Lopez – CC not valid here. Changes the rule slightly – says there are some outer limits, don't want to obliterate the distinction between what is national and what is local and create a centralized govnt. Strictly applied to activities within dominion of the state (limited analysis role).
· Student in 12th grade – found guilty of possession of a gun on campus. Can congress regulate (via the CC) someone brining a gun on campus – Gun Free School Zones Act?
· No, exceeds congress’ power under the commerce clause and can’t use NP. Analysis:
· Rule above. Statute not regulating channels, instrumentalities don't apply. Q is does the gun substantially effect IC? Minority says yes, it will deter tourism b/c dangerous. 
· Majority diverts from Gibbons, Darby and Filburn, says the statute is unconstitutional. Difference here: ct says to look at the nature, it being a local issue. Majority not willing to expand CC – says this is a local rule.
· OG rule: nature of activity doesn’t matter (ex- local or not). 
· Jurisdictional nexus: link between the activity being regulated an interstate commerce that congress may require in a statute. Congress may require the existence of this link between the activity being regulated and the effect on interstate commerce to make the statute applicable to the activity. Note: not part of the rule, but if we have it use it, but not necessary. 

C. Power to Tax and Spend – A1 S8 C1
· Grossi’s Definition: Power to Tax: Is the Measure in question a tax? 
· Does it raise some revenue (low threshold)?

· If it does, does it function as a penalty (is it a penalty to enforce compliance with a regulatory scheme of a statute?). – cant be regulatory. 

· Taxes must be for common defense and general welfare (very deferential to Congress’s determination); 
· Uniform; and 

· Proportional to the population of the States (the state by state revenue generated by either a capitation or a direct tax must be apportioned among the states according to the population of each), but an excise tax (tax on activities) is not subject to this limit. 

· No tax or duty may be laid on export. 

· Grossi’s Definition: Power to Spend: Is the Measure an expenditure? If so, expenditure: 

· Must be for the common defense or general welfare (very deferential to Congress’s determination); 

· Cannot be disguised as regulation (so detailed and specific for requirements for spending the money that it is regulation) – does its coercive nature betray its regulatory nature; and 

· If it is conditional for it to be valid

· Condition must be unambiguous;

· Condition must be related to expenditure (condition must be related to main purpose of spending measure);
· Condition’s financial inducement should not turn into compulsion (see amount at stake and possibility for the beneficiary to yield – no incentive/coercive benefit should not be: if I lose it, I’m screwed, but a plus); and 

· The expenditure can’t be conditioned to the beneficiary’s engagement in unconstitutional conduct or relinquishment of constitutional rights (can’t require someone to relinquish their constitutional rights) 
Cases: 

National Federation of Independent Buiz v. Sebelius – Congress can regulate commerce, not compel it. 
· 2010 Affordable Care Act – Congress wanted the states to expand care to needy, and if states didn't, then they didn't get anything at all. Individual mandate to buy insurance not consistent with the CC. 

· CC doesn't give congress the power to regulate an activity. Commerce power does not allow congress to regulate those who have refrained from, or not yet engaged in a particular economic activity. 
· Note: not a large part of the class – don't worry about this case. 

South Dakota v. Dole – power to spend/tax

· SD drinking age 19, congress had a tax 5% states highway funds withheld if purchase of alc under 21 is legal. Congress can do this. Analysis:
· Expenditure? Yes. For health of citizens? Yes. Conditional spending measure b/c 100% of the fund is conditioned to setting the age limit for drinking at 21. Unambiguous – yes. Related to the expenditure – Yes. Is this financial inducement a coercion? Only 5% of money – not coercive, 5% is a plus. 
D. War and Foreign Affairs

Powers shared by congress and executive but primary authority -> president. 

The War Powers of Congress (broad power and deference given): 
1. Power to tax and spend for common defense A1 S8 C1
2. Power to declare war A1 S8 C11
3. Power to raise and support armies A1 S8 C12
4. Power to provide and maintain a navy A1 S8 C13
5. Rules for government and regulation of land and naval forces A1 S8 C14
6. Necessary and proper clause – doesn't give power, clause we use to augment the powers as listen in the Constitution. Gives congress the power to adopt legislature rationally related.

a. Defined scope (spending and regulating combined)/ War Powers/NP: Shows range of possibilities with broad deference to Congress – legislation is a means to exercise the war power. 

i. Scope: Preparedness for war, action to prevent war, initiate or respond to war, wage war, end war, ameliorate post-war effects. 
Case: 

Woods v. Cloyd W. Miller Co. – war power

· Housing and Rent Act trying to keep rent low, provided LL couldn’t charge more so people could stay in their homes. People displaced after war. D argues b/c war is over, Congress can’t use war power. 
· Ct says: Act is constitutional. War power continues after the war is officially terminated because continues for the duration of the emergency. Congress does not need to express the power it is exercising when exercising it. B/C war contributed to deficit heavily, Congress has power even after hostilities stop, consequences continue.
· 10th amendment: powers not delegated to the US by the constitution are reserved to the states respectively or to the people. 
· Ct says: What is given to the federal government can not be reserved to the states – War power is really for congress to exercise with broad discretion. If we find the exercise of power violates other parts of the constitution, that is a problem. Broad latitude given to congress to determine the rational relationship between the legislation being adopted and the exercise of the power. 

Treaty Power A2 S2 C2
· Treaty: compact between the US and a foreign nation. Conforms to the requirements of A2 S2 C2. Requires consent of senate (2/3 approval), whereas executive agreement does not. 
· Treaty = supreme law of land, preempt state laws inconsistent with the treaty. (Supremacy clause) 

· If two supreme laws of the land (ex – treaty and statute) conflict, most recent will overrule prior. 

· Court is not bound by treaties

· Treaties can be self-executing (establishes enforceable domestic law without any further action by congress) or non-self-executing (requires legislative implementation – 2/3 senate approval- before its provisions can be of any effect as domestic law) 
Grossi’s Definition: Treaty Power

1. Is it a Treaty? (agreement between nations) If it satisfies A2 S2 C2: Prez has power to make treaties with advice/consent of senate – 2/3 majority. 
a. Scope of treaties: typically anything of interest to community of nations that doesn't violate the Constitution.

2. Is it self-executing?

a. When text of treaty provides for itself the means of implementation – doesn't require domestic law for execution.

b. Vs non-self-executing: Ex: Reduce gun violence. Then up to domestic laws (laws of nation – federal or state) to say how to achieve the goal. Laws of the country to impalement. Treaties not typically self-executing. 

3. If not, the law implementing it is valid under NP Clause (assumes a rational connection) and the Supreme Law of the Land (A6 C2) that trumps any state law to the contrary. 

a. If a treaty is valid, law implementing it is also valid, assuming a rational connection between the two. If power is given by the constitution, not reserved to the states. 

4. Does it apply? 

5. 10th amendment is irrelevant: When power is in national government, no power to states. 

Cases: Treaty Power 
Missouri v. Holland – not self-executing treaty. Treaty can’t be in violation of Constitution, but once valid, becomes supreme law of the land to extent it is rationally related to the treaty. 
· Missouri wants to prevent game warden of US from enforcing the Migratory Bird Treaty Act, protects birds in their migrations (treaty between US and Great Britain). Treaty is not void as interference with states. A2 S2, power to make treaties, US supreme law of land. Once treaty is valid, supreme law of the land. 
· If the treaty is valid, there can be no dispute about the validity of the statute as a NP means to execute the powers of government. Ct saying it will be adopting a low threshold after determining that the treaty is valid. If the treaty is valid, the law implementing a non-self-executing treaty will be considered valid under NP clause to extent it is rationally related to the treaty.

· If there is tension, we should reach the conclusion that the treaty is valid. 

· If treaty is valid, law implementing it is valid. 10th amendment doesn't apply. This is a matter of national interest and states in isolation could not effectively regulate.
Medellin v. Texas – pt 1: Judgment binding only with a rule of law, ICJ not self-executing. Presumption the treaty is not self-executing unless it clearly states otherwise, or would bypass A2 C2. 
· International court of justice (ICJ), established by UN charter. Avena – ICJ holding saying Mexican nationals were entitled to review of state ct convictions. Bush declared in a Memo that the US would discharge its international obligations under Avena. P claims Avena is binding on state courts, supremacy clause. Ct found Avena is not enforceable as domestic law. State law found P waived his judgment b/c not timely. ICJ judgments are not intended to be self-executing, require further law. 
Executive Agreements: Doesn't have to follow the procedure for treaties,  Would be hard for a court to find a treaty isn’t valid that follows that procedure – court is differential to the national government. Executive agreement doesn’t follow the procedure of A2 S2 C2. Nowhere expressly in the constitution is this power provided – implicit in the structure of the system
· Except where executive agreement can be defended as exercise of one of Prez A2 powers, international accords that conflict with state law only valid if made pursuant to congressional delegated authority. 
E. Federalism

Principle that describes relationship between national government as a central authority and the states as political units. Dual sovereignty established in the US in the 10th amendment:

1. National government – supreme within its limited (enumerated) powers 
2. Individual states – retain powers not delegated to national government

*different than separation of powers, relationship between branches of federal government (stays within federal)

Grossi’s Definition: Our Federalism as reflected in the Constitution: Along with separation of powers and supremacy:
· A1 S3: Composition of the Senate 
· Each state is represented by two Senators, regardless of the population of the state. A1 S3.
· No state, without its consent shall be deprived of equal suffrage in the Senate. A5. 

· Bicameralism & Presentment – Senate must participate in all lawmaking. A1 S7 C2. 
· Enumerated powers (A1 S8) and Reserved powers. Amend. 10. Separation of powers. 
· Admission of new states; territorial integrity of states. A4 S3. 
· Amendments of constitution by a convention called by application of 2/3 of the states. A5. 
· State sovereign Immunity from civil actions by private parties. Amend. 11. 

Our federalism in operation: 

· Principle of constitutional interpretation used to limit the defined scope of the enumerated powers
· Lopez, Sebelius. 

· Principle of statutory and treaty interpretation that operates to preserve state sovereignty and avoid potential conflicts between state and federal law (except for the Treaty Power, see Missouri v. Holland) 
· Judicially created abstention doctrines that limits a federal court’s authority to interfere with a state court proceedings or prerogatives – Younger, Pullman, Burford/Colorado River. 
· A structural limit, prohibits federal government from encroaching on the sovereignty of the states – Enforceable Principle of Federalism. 

Anti-Commandeering analysis: Is this law unconstitutional b/c its an impermissible interference with the sovereignty of the states? Note: Think of federalism, the principal of anti-commandeering. Representants the limitation shown by the 10th amendment. Only valid federal law trumps state law to the contrary. 
· Principle: Congress can’t order the states to enact or enforce a federal regulatory program, no balancing of interest is allowed. The law is unconstitutional. Structure of Constitution will not lead you to a different conclusion. 

· Congress can directly regulate the states as a part of a broader federal regulatory scheme that also regulates similar private conduct, but Can’t compel the states to act as an administrative arm or implementing federal regulatory policy. New York v. US. Congress can entice states to voluntarily join a federal regulatory program, but can’t force them. Coercion vs enticement. 

· Rule on commandeering: federal government can’t command the state to do a job that is supposed to be the federal government. Idea of working together for the union. Murphy. Commandeering of one sovereign over another. Have to look at the structure of the act to see if it counts as an imposition rather than something voluntary. 
Cases:

Printz v. US – Federal government can’t directly command state officials to enforce a federal scheme. Apply principle of federalism as a limit to Congress’ power. 
· Brady Act (part of Federal regulatory scheme: Gun Control Act) required Attorney General establish background check to purchase guns: required county chief law enforcement officers (CLEOs) conduct background checks. Makes CLEOs enforce a federal scheme, unconstitutional. Congress can’t force state officials to participate in administration of federal programs. Don't need to weigh factors, see federal government issuing directives requiring the states to address particular problems or make them enforce a federal program, automatically unconstitutional. 
· Anti-commandeering principle: federal government can’t command the states to work for the federal government b/c the two are independent sovereigns that coexist. 

New York v. US: Same rule as above: Fed govnt cant compel the states to enact or administer a federal regulatory problem.
· Provision under attack: says either state dispose of the waste according to congress’ directions or it would take title (become owner) of the waste – congress is commandeering the state for making rules to dispose of the waste. Ct concluded that congress could require the states to do neither. 

· Ct said congress could NOT constitutionally require the states to either enact legislation or take title to the waste – Legislate pursuant to congress directions or implement an administrative solution.

Murphy v. NCAA – No difference in ordering a state government to do something or ordering them not to do something, as here. Federal gambling law commandeers state legislatures by instructing them as to what they may or may not do in context of sports gambling.
· Federal law PASPA prohibited gambling on sports, NJ law makes it lawful. Federal law regulates state’s policy making, not specifically gambling. Ct finds the federal law violates anti-commandeering principles, dictates what a state can do or not do. 
· Ct here tries to uphold the commandeering law – goes beyond the label, sees how the law operates. B/c purpose of the law operates to the private parties/ not commandeering the state. 
· Note after class: go beyond the law, see who the law regulates more if the law regulates both private and public parties. By way of comparison, you decide – 
· Note: know the rule of commandeering – if the case departs, try to find jurisprudence similar by analogy and compare/contrast. – VERY particular area – answers are found in the jurisprudence of the lower courts more than the supreme court. 

· For PASPA to preempt state law must: 1. Represent exercise of power conferred on congress by the constitution and 2. Must be read as one that regulate private actors (b/c Congress can regulate individuals not states) 
IV. Supremacy Clause A6 C2
Supremacy Clause: Supreme law of the land: 1. Constitution, 2. Federal law, 3. Judicial interpretations (Marbury)
Enforce valid federal law against any state law to the contrary. 

Preemption Doctrine: Under supremacy clause, when conflict between federal and state law, federal law prevails. Federal law has to be valid and supported by a power in the constitution or implicit in the constitution to be supreme. Conflict between federal and state law, judges decide. Can be express or implied, conflict or field. 

*policy: when text of preemption clause has more than one reading, cts normally accept the reading that disfavors preemption. 
· Express preemption: statutory interpretation shows intent of congress

· Implied preemption: have to infer congress intent from circumstances, physically impossible to comply with concurrent state and federal standards, can also create an obstacle to a congressional objective
· Conflict Preemption: intent inferred from direct clash between federal and state law. 
· Field Preemption: congress can preempt state law by “occupying the field” of a particular substantive area and precluding state regulation within that field. More flexible, ct can infer implied field. Applicable when Congress has occupied the field of regulation and registration. No space for states to regulate. Field must be interpreted narrowly to avoid limiting the police powers of the states (states power to make and enforce all laws – to preserve public health, safety, and general welfare of the citizens). The fact that the states goal in regulating is aligned with the federal goal doesn't matter.
Preemption Analysis - how we resolve any conflict between federal and state law:
1. Does the fed law/ state law govern the issue? And does there seem to be an (express or implied) conflict between the two?

2. Is fed law valid (ie- supported by a power)? 

a. Valid = Law passed by congress/federal action must be supported by power. 

3. If so, enter into either conflict or field preemption. 

Note: federal law: administrative, executive agreements, treaties, EVERY type of federal law is included. Under supremacy clause, valid federal law supersedes any state law that overturns valid federal law or is conflicting with the terms of the overall objectives of valid federal law.

Eerie doctrine resolves conflicts between federal law and state law when the federal court is trying to apply a law in context of diversity jx – daughter of preemption doctrine. 

Conflict Preemption – Note: in analysis start with conflict then go to field

1. Identify scope and intent (of state legislature) of the state law; 

a. Will help identify the conflict. Ask if that state law is clear or not. Look at the legislative history available. 

2. Identify scope and intent (of congress/executive) of federal law: 

a. Express preemption:

i. Conflict is express – federal law says that they preempt in the law. 

b. Implied preemption: although fed law doesn't expressly prohibit states’ regulation, (i) it is physically impossible to comply with both fed and state standards; or (ii) state law creates an obstacle to the accomplishment an execution of fed purposes and objectives. 

Field Preemption: Note: only if conflict preemption has failed. Typically no need to show existence of any conflict between federal and state law if we determine congress has occupied the field. Ct may be differential to the state if the state law is one enforcing a state police power - Allows the federal law to preempt the state law only if it can be shown that the state law seriously undermines the federal scheme. If congress hasn't stated the intent, we have to look at the circumstances of the case. 

1. Identify scope and intent of the state law

2. Identify scope and intent of federal law

a. Express field preemption

b. Implied field preemption: infer congressional intent to preempt under the circumstances 

Doctrine of immunity: State tries to tax/regulate federal government or instrumentality of it. Specialized type of preemption. Federal immunity from state regulation extends only to state laws that actually prevent or significantly impair performance of federal duties. 
· Federal Immunity from State Taxation: State can’t impose a tax on federal government or its property or federal instrumentality so closely tied to the government that it can’t be viewed as separate entities. The legal incidence must fall on federal government, not just the economic burden. Ex: States can’t use taxes to discriminate against federal employees but can tax federal employees because employee pays, not the government.
Cases: 

McCulloch v. Maryland pt 2 - supremacy clause. Taxing a federally created bank interferes with the exercise of powers given to the federal government. State can’t interfere with exercise of federal government powers. 
· Maryland wants to tax federal bank. Ct already determined Congress could create a Bank (implicit power in constitution, necessary and proper means for enforcement of power of national government). Ct held Maryland can’t tax federal bank. 
· Rule: States have no power by taxation or otherwise to control the operations of constitutional laws enacted by congress to carry into execution the powers vested in the general government. State may not impose a tax on the federal government, its property, or an any federal instrumentality closely tied to the federal government. To violate this principal, the legal incidence of tax may fall on the federal government, it is not enough that the economic burden of tax is based on to the federal government.
· Power to tax involves the power to destroy. If you give the state the power to destroy what the supreme government has created, going against supremacy. State has the power to tax its own citizens, within its territory. State does not have the power to tax the citizens of every other state. 

American Ins. Assoc. v. Garamendi – Implied Conflict Preemption - CA Holocaust Victim Insurance Act.

· Act – requires any insurer doing business in CA to disclose info about policies sold in Europe. German foundation agreement already had a structure for processing these claims – backed by Prez executive agreement. Act interferes with the federal govnt’s foreign relations, preempted. 

· Executive agreement intended to preempt. Implied b/c agreement doesn't show a preemption clause. National interests traditionally override foreign policy. State law must give way here, as here, there is evidence of a clear conflict between policies adopted by the two – we are differential to foreign affair power, but if we can avoid the conflict we will. 

· Ct didn't find field preemption. Avoid field preemption when not necessary to do the analysis. Here, conflict was clear, but even if it wasn't, this is something the national government normally does. 

· If it’s not fully clear whether there is a conflict between federal and state law, we look at the state interest to decide whether a federal law preempts or not. Is dealing with the claims of the victims of the holocaust and the war something that the national govnt does? Yes. Not within the realm of particles of the states to deal with this claim.

Arizona v. US – US claims AZ law to deter immigrants (SB 1070) is preempted by federal law. Parts of SB 1070 invalid. Congress has power in immigration /naturalization, supported by the constitution. 
· 1070 Section 3: forbids the failure to carry certain document, state law penalty for conduct proscribed by federal law. Field preemption – congress occupies entire field, even though state’s actions support congress, still can’t regulate. 

· Section 5(c): alien can’t apply for work, conflict preemption. Not express, implied b/c obstacle of federal government goals. Preempted b/c stands in way of congress’ objectives. 

· Section 6: State officer can arrest without a warrant w/ probable cause. Violates removal policy of US – preempted. 
V. Separation of Powers

Defined: Dividing between three branches, if one branch is encroaching on the functions of another. Violations can’t be waived by branch encroached on. Relationship among 3 branches of federal government, separate independent powers. 1. Art 1 - legislative 2. Executive 3. Judicial.
· Protects individuals, not the government, because individuals will raise objections. 

Checks and balances: tensions between branches, areas of overlapping responsibility. Each power shares in power of others, so none of the powers are expanded at expense of other. Not waivable. Separation of powers comingles with checks and balances. Whenever we talk about one, were talking about the other. 
Examples of comingling of the powers: 

· Lawmaking authority is legislative, executive can participate through the President’s power to recommend A2 S3 and to veto A1 S7
· Legislature may influence executive’s authority to impeach executive officials A1 S2-3 A2 S4, and through the Senate’s right to reject Prez nominees for executive office A2 S2
· Judicial power of federal courts shared with the other branches b/c Senate select the judges of these courts A2 S2 and Congress can remove by impeachment A1 S2-3 A2 S4
· Congress can narrow jurisdiction of both lower federal courts and Supreme Court in appellate Capacity A1 S8, A3 S1-2
· Judicial review 
Analysis: Addressing a SOP issue

1. Textual argument: based on specific clause in constitution, either protect from interference or assign specific powers to specific branches. Strongest argument.
2. Structural/ functional argument: could threaten SOP by altering balance of powers among branches. Assess impact of ability of branches to function. Encroaching on another branch?
Rules: Note* Start with textual, go to structural, use Youngstown rule and formula together. 
· President’s power must come from an Act of Congress or the Constitution. This power rests in the nation’s lawmakers, Congress, not the president. Youngstown
· Jackson’s Concurrence: Triparte Formula. Youngstown
To analyze from Textual or Structural: How to determine if a violation of the principle: Only need to answer one positively, don't need all 3. 
1. Has one branch of government exercised a power or performed a function that a specific clause of the Constitution requires to be performed by, or only in conjunction with, another body or branch?
2. Has one branch of government aggrandized (increased) its authority by usurping power that more appropriately belongs to a coordinate branch?

3. Has one branch of government encroached upon the functions of a coordinate branch so as to undermine that branch’s integrity or independence? (2 & 3 aren’t redundant b/c can be an invasion without encroaching) 
Cases: 
Youngstown Sheet & Tube Co. v. Sawyer – RULE: President’s power must come from an Act of Congress or the Constitution. This power rests in the nation’s lawmakers, Congress, not the president. Jackson’s Concurrence: Triparte Formula. 
· Dispute between steel companies and their employees, union went on strike. President seized all steel mills and made them continue producing steel for weapons and other war materials – argues Prez can do this via commander in chef and executive power. Ct finds Prez can’t do this, needs to find power in the constitution. Third level of Triparte Formula. 
· Looking at the text of the constitution, the commander in chief power, the executive power, the power to take care that the laws be faithfully executed do not support this executive power

· Triparte Formula: Three levels of authority: Jackson Argues it is the third here. 
1. Max - Prez acts pursuant to express or implied authorization of congress, his authority is at maximum, includes all he possess in his own right plus all Congress can delegate. Strongest presumptions and most judicial interpretation. Congress says yes, either implicitly or expressly. 

2. Congress silent - Prez acts in absence of either congressional grant or denial of authority – can only rely on his independent powers. Test of power depends on events. Doesn't give power to the president/ the power must be found in the constitution or inherent in the constitution // not acquiescence. Congress doesn't say anything.

3. Min: Congress no - Prez takes measures incompatible with express or implied will of Congress, lowest power. Scrutinized with caution. Prez can act if there is a power that supports that act b/c his power is at its lowest ebb- minimal b/c not expanded. Prez power must be self-sufficient b/c not supported by congress. Congress says no.

Trump v. Mazars  - Congress has the power to subpoena third parties only to the extent information sought is necessary for exercise of legitimate legislative purpose.
· Congress tried to subpoena Trump’s dox from firm Mazars. Trump argued this is beyond Congress’ power. Subpoenas were not constitutional. Congress has the power to subpoena third parties only to the extent information sought is necessary for exercise of legitimate legislative purpose. Necessary and Proper Argument, if congress needs better information to legislate, it should be given the power to congress.
· Want to avoid subpoenaing the Prez if possible. Difficult to separate the president professionally from president personal affairs. 

· 8 limits: 

1. A congressional subpoena is valid only if it is “related to, and in furtherance of, a legitimate task of the Congress.” 

2. The subpoena must serve a “valid legislative purpose,” 

3. it must “concern[ ] a subject on which legislation ‘could be had,’ 

4. Congress may not issue a subpoena for the purpose of “law enforcement,” because “those powers are assigned under our constitution to the Executive and Judiciary

5. Congress may not use subpoenas to “try” someone “before [a] committee for any crime or wrongdoing. 

6. Congress has no “ ‘general’ power to inquire into private affairs and compel disclosures, here is no congressional power to expose for the sake of exposure, 

7. Investigations conducted solely for the personal aggrandizement of the investigators or to ‘punish’ those investigated are indefensible. 

8. recipients of legislative subpoenas retain their constitutional rights throughout the course of an investigation. 

Medellin v. Texas pt 2 – If Prez converts non-self-executing treaty, Violates SOP, (only congress can convert a non-self-executing treaty into domestic law) even if congress agrees with the Prez, still violates the principal given to the individuals.  
· Pt 1 = foreign affairs power is not contained solely in the text of the constitution. Even if not in a provision in the constitution, ct says they derive from constitution itself
· ICJ established UN charter, ICJ in Avena said 51 Mexican Nationals could have convictions reviewed, Prez Bush said he would comply with Avena. Ct found the memo did not make the judgement automatically enforceable. This treaty was non-self-executing, and Executive cant unilaterally execute a non-self-executing treaty. Even if we have a longstanding practice of the executive, that is not enough to give power to executive.
· Third category on Triparte formula: b/c with the Vienna convention, senate approved a non-self-executing treaty, didn't approve a self-executing treaty. So Prez is acting against the will of congress.

· Two categories of treaties: 

· Non-self-executing: Congress will have to engage in lawmaking activity, not for the president. Prez doesn't have the power to make laws implementing a treaty.  

· Self-executing: becomes federal law. Will win over state law to the contrary. 

Zivotofsky v. Kerry – pt 2: SOP version – Cong. aggrandizing (overstating) its power at expense of Executive branch.
· State department manual instructs employees to put place of birth as Jerusalem (no Israel). Foreign Relations Authorization Act: Allowed putting Israel, override Manual. Bush thinks Act interferes with his role as Executive to conduct foreign affairs. P wants Jerusalem, Israel - Wants to enforce the Act. Ct finds act invalid, Executive’s exclusive power extends no further than his formal recognition determination. But as to that determination, Congress may not enact a directly contradicting law.

· Recognition: Formal acknowledgement that an entity possesses the qualifications of a statehood. Structural argument (not in constitution text).  
· Reception clause: Prez can receive ambassadors and other public minster’s / recognize other nations. A2 S3. Other rights to recognize a foreign nation: treaties, appoint ambassadors. Congress invalid – aggrandizing (overstating) its power at expense of Executive branch.
· Triparte Formula Category 3: Congress can’t say anything. Congress doesn't partake, no support. Prez doesn't need support b/c no power for congress to exercise. When power of Prez is exclusive, Congress can’t act. Prez power must be self-sufficient b/c not supported by congress.
A. Executive Immunity and Executive Privilege 
Executive Immunity (from suit) Grossi:
1. No immunity from impeachment (political question, Nixon) 
2. No immunity from criminal prosecution.

3. Immunity from civil actions

a. Executive Branch offers generally: qualified (not absolute) immunity from claims for money damages (EE p. 384-86). 
b. The President: absolute immunity from claims for money damages for actions taken within the “outer perimeter” of presidential duties; but no immunity from civil suits arising prior to becoming President (EE p. 387-88)

c. Presidential aides to not share the absolute immunity, but open question re certain sensitive functions (national security) (EE p. 388 and Harlow v. Fitzgerald) 
Executive Privilege (against compelled disclosure of information)

· President possesses executive privileged against compelled disclosure of presidential and other high-level executive branch communications. This privilege is qualified (not absolute): when the President raises such privilege, there is a presumption that the privilege applies, but under certain circumstances, the presumption may be overcome by the need for disclosure. 
· Absolute privilege: never have to disclose information. Qualified privilege, may have to disclose. 

· Executive privilege for Prez communications protects from disclosure of high level executive branch communications, routed in SOP. Qualified, not absolute. 

If the President invokes the privilege, the court will balance the following factors: Grossi
· Whether the privilege rests on the need to protect diplomatic or military secrets (privilege is almost certain to prevail) or whether it rests on general interest in confidentiality (the privilege may have to yield); and 

· If a disclosure is sought in connection with a pending criminal trial (the privilege is more likely to yield than if the information is desired as evidence in a civil case, see Nixon) 

Declaring war:

· Congress has power to declare war (A1 S8 C11) but president is commander in chief of army / navy A2 S2 C1 and president can respond in an emergency to defend the nation without prior approval from congress. 

· War powers resolution: except in a national emergency (attack on the US), president must consult with congress before sending troops and notify congress 48 hours after. By 2 house veto, congress can force removal of troops. 

Power to recognize foreign governments: Not in constitution, but clauses: 

· Recognition: Formal acknowledgement that an entity possesses the qualifications of a statehood. Structural argument (not in constitution text).  

· Reception clause: Prez can receive ambassadors and other public minster’s / recognize other nations. A2 S3. Other rights to recognize a foreign nation: treaties, appoint ambassadors.
· Treaties clause: Prez must make treaties with 2/3 senators approve A2 S2 C2
· Ambassadors clause: Prez appoints and nominates ambassadors with advice and consent of the senate A2 S2 C2
· Prez can respond in an emergency to defend nation without prior congressional approval. 
Impeachment: A2 S4

· Goal: removal from office. Prez, VP, all officers of US – shall be removed for impeachment for conviction of treason, bribery, other high crimes and misdemeanors, have to be convicted by 2/3 of senate after being impeached by house A1 S3 C6
Case:

United States v. Nixon – Immunities and Privileges/ Executive privilege. To protect info, needs to be related to effective discharge of President’s power, legitimate needs of judicial process may outweigh.

· Prez wants to quash a third party subpoena. Prez argues an absolute privilege to protect confidentiality of government officials and SOP. Executive Privilege is inferred from A2 and SOP. Ct held Prez general privilege of confidentiality is not enough – doesn't quash the subpoena. Ct says have to compare the privilege and the other hand the need for the information, what is supposed to accomplish, then see alternative safeguards. 

· This subpoena is required for the judicial process - legitimate needs of judicial process may outweigh the presidential privilege. If you show me the information is related to the effective discharge of the president’s power, then will protect it.
· Applicable privilege: military, diplomatic, sensitive secrets, those are protectable.

· Prez claiming privilege shifts burden to other party, must show it is essential to justice of pending criminal case.  
VI. Dormant Commerce Clause (DCC)
Premised on negative inference from the commerce clause under which, despite the absence of federal legislation, a state may be barred from passing a law that somehow regulates interstate commerce, discriminates against it, or excessively burdens it. 
· CC is a grant of power to national government and a limitation on power of the states, in the absence of that power, should we imply the existence of it? Sometimes – DCC. Form of federal supremacy, federal commerce power limits the exercise of state police powers. 

· Even when Congress hasn't legislated on the CC and it remains dormant, state laws that burden/discriminate against interstate or foreign commerce may be invalidated on ground they violate the dormant (or negative) CC

· How and when to deal with Dormant CC – when to bring up: commercial effect/ commerce /economy/ and absence of federal legislation 
· Deals with interstate commerce

To resolve a DCC problem we ask: (any one can be dispositive)
1. Does the state law regulate interstate commerce? Or does the state law have the practical effect of doing so, i.e., does the state law prohibit, mandate or control activity that occurs wholly out of state? (Buck, Southern Pac. Co. v. AZ) 

a. If only within state, OK.

2. Does the state law rationally advance a legitimate state purpose? (Buck, Southern Pac. Co. v. AZ)
a. Legitimate purpose: a state law that affects interstate/ foreign commerce must have been within the state’s police powers (can regulate and tax for health, safety, morals, and general public welfare for citizens within the state)/
b. Deferential to the states 
c. To rationally related: enough for the state legislature to reasonably conclude that the state law would achieve that legitimate purpose.
i. Economic protectionism: Dormant CC bars a state from seeking to benefit its people by shielding them from economic consequences of free trade among the states. Illegitimate purpose. Law deemed economic protectionist if enacted b/c of the fact that it will shield locals from the effects of the out-of-state competition. 
d. To extent state law is rationally trying to achieve a legitimate purpose (enforcement of one of the police powers) – that is okay. If the purpose is protecting safety/welfare of citizens, and law is a means related to the goal, that is OK. 
3. Does the state law discriminate against interstate commerce? If so, has the state adequately justified the “rationality” of the differential treatment and has the state adopted the least discriminatory means? (Buck, Hunt v. WSAAC)

4. Does the state law burden interstate commerce (make it more expensive/difficult)? If so, are those burdens clearly excessive in light of the benefits provided by the law and has the state adopted the least burdensome means? (Southern Pac. Co. v. AZ)

a. The regulatory effect, rather than purpose, is critical. The regulatory effect (rather than simply economic effect) must be on wholly out of state activities. 

b. The extraterritorial regulatory effect of the law must be proven and may not be merely speculative

c. up to party challenging to suggest there are less discriminatory alternatives. Strict standard, second guessing legislatures by saying there are other means available

5. Can the local interest be promoted under a less burdensome alternative? If yes, then the state law may be unconstitutional (Pike v. Burch Church) 

Cases: 
Buck v. Kuykendall – Law regulates interstate commerce – invalid. 
· Washington law prohibits common carriers from using highways without permission. Buck had license from Oregon, denied access to Washington. State says they own the highways – ensure safety of public. Ct held statute unconstitutional for regulating interstate commerce – automatically invalid. Washington giving permit to some and refusing it to others – discriminating. First category. 
Hunt v. Wash. State Apple Advertising Comm’n – discriminates against interstate commerce
· NC statute prohibits display of Washington state apple grades to be shipped to NC. Only can have US grade. Discriminates against interstate commerce – unconstitutional burden on interstate commerce. Commission here has standing – injuries are direct enough, commission performs the f(x) of a traditional trade association. Statute here raises costs of doing business in NC market for Washington apple growers (discriminates), doesn't affect NC counterparts, not imposed locally. Law doesn't rationally advance a legitimate state purpose. 
· There are nondiscriminatory alternatives available: could say USDA and state grades on labels. Not just USDA.

· Suing as an organization: issue of standing. 

· Commission is not technically a voluntary organization, but ct says this is okay b/c the members have the indicia of membership.

· Ct says 3 prerequisites of organizational standing are present here: 

· 1. Elimination of Washington grade on Apples directly injures members of organization

· 2. Injuring the interests of the commission in preserving the apple industry

· 3. Don’t need members of org to participate in the action b/c P is seeking a declaration of the state– participation of single and individual members of organization not necessary

Southern Pacific Co. v. State of AZ – Heavy burden on interstate commerce. Benefits basically not existent. 
· AZ law limited passenger train to 14 cars or 70 freight cars. AZ sues Southern Pacific for operating a passenger train of more than 14. AZ law burden on interstate commerce, impedes movement and restricts efficient railways consistent with national policy. Breaking up trains to travel through AZ more expensive, less efficient. Does not rationally advance a legitimate purpose. We need a national, unform regulation here. If one state can regulate, so can all of them. 
A. Market Participation Doctrine

· If state is acting as a market participant (buyer, seller, subsidizer, dispenser of goods or services), rather than a market regulator, not violating DCC/CC.  However, when doing so, the State may not impose conditions, whether by statute, regulation, or contract, that have a substantial regulatory effect outside that particular market (to be construed narrowly). 
· A way for a state to justify conduct that would violate the dormant commerce clause. If a state enters the marketplace as a participant, its actions are treated as being like those of a private party – exempt from restraints of dormant CC. 

· Rule: doctrine allows a state to impose a burden on commerce within the market in which it is a participant, but not go further. Doesn’t allow state to impose restrictions just b/c has a K. 
· “Market” has to be narrowly defined
· Downstream: the sale is completed at time good is transferred to buyer, whatever happens next is a downstream consequence in which the state can’t be involved. If it is involved, sign the state is acting as a regulator and not market participant. South Central Timber Development.
· Cts often find upstream or downstream restrictions that regulate a different market in which the state was a participant, then state is subject to dormant CC. 

· key: have to look at context and see if state is attempting to regulate. Can be a statute, K, law, ordinance.
South-Central Timber Development, Inc. v. Wunnicke – market participation doctrine/DCC – Here, market participation not an option, so went DCC 
· AK selling timber at lower price under requirement primary manufacture will be within State of AK. Even though a K, state can still be regulating. If congress authorized the restriction, then OK. If not, then ask if the state is acting as a market participant. If yes, then outside of CC, if no, then back to CC b/c congress is silent. 
· Clear authorization from congress is required to relinquish its power – do not find here. 

· Protectionist policy red flag: look at DCC analysis: 

· does the state law rationally advance a legitimate state purpose? Protectionism is not a legitimate state purpose. It is illegitimate state purpose, ends the argument. State volunteered information about protecting their industries – not a legitimate purpose.

· 1. Market participation?
· Rule: If a State is acting as a market participant, rather than a market regulator, the dormant CC places no limitation on its activities. “Market” has to be defined narrowly b/c may swallow up rule the states may not impose burdens on interstate commerce even with purpose of fostering local industry. 
· market participant ex: Reeves, South Dakota policy of restricting sale of cement from state owned plant to residents OK b/c acting as market participant. 

· Market here: P argues there is a sale market (state is acting as a participant) and a processing market (state is acting as a regulator) vs state is arguing just a participant in the timber market. Ct finds state is attempting to go beyond its trading partners into governing their private economic relationships, downstream effect. State was acting as a regulator. 
· Downstream: effects after final sale. State governing as a regulator. 
· Measure here is invalid under dormant CC: b/c: 

1. Measure is discriminatory, seems to be subject to strict scrutiny – b/c downstream. 

2. Protectionist nature – requiring a certain business operation take place within the state. Per se illegal: The illegitimate purpose is protecting the citizens. 

B. The Privileges and Immunities Clause A4 S2
Article 4 S2 – “the citizens of each state shall be entitled to all the privileges and immunities of citizens in the several states.” 
The Privilege & Immunity Clause prevents states from discriminating against citizens of other states with respect to matters of fundamental concern (privileges and immunity). Broader than commerce, can be used together with CC, DCC and Market participation doctrine. 
· CC acts as a restraint on state regulatory powers – the powers must give way before the superior authority of Congress to legislate on matters involving interstate commerce – Privileges and immunities clause is a direct restraint on state action in interests of interstate harmony – broader than commerce, focuses on discrimination against out of state residents on matters of fundamental concern, NOT regulation affecting interstate commerce. United Bldg.
· Not all types of discrimination against citizens– but must be shown that the discrimination significantly burdens an interest or right that is deemed to be “fundamental” and that the state enacted the law “for the protectionist purpose” of “intentionally giving its own citizens a competitive advantage in business or employment” – if met, the discrimination will be upheld only if the state can show there is “substantial reason” for treating out-of-staters differently

· Must be a significant burden 

· Protectionist: the challenged state provision was adopted at least in part for the purpose of shielding locals from the competition posed by out-of-staters

· Article 4 protects privileges and immunities of state citizenship, whereas 14th amendment protects privileges and immunities of national citizenship. 

· Substantial Reason test: If a state or local law discriminates with respect to a fundamental right falling within the purview of the privileges and immunities clause, the law is not automatically invalid – defender of the law will be given an opportunity to show there is a “substantial reason” for the difference in treatment. – must show that: 

· There is a substantial reason for the difference in treatment – ie – noncitizens constitute a unique or peculiar source of the evil at which the law is aimed – and 

· The discrimination is closely related to the state’s objectives, taking into account whether there are feasible less discriminatory or less restrictive ways of achieving the state’s goals. (state has to prove it chose the least discriminatory and restrictive feasible means of achieving its goals) 

Grossi’s Privilege & Immunity Clause Analysis: 

1. Does the state law discriminate against citizens of other states? Here, the law may be discriminatory on its face, by design, or as applied, and it must have a discriminatory impact – although the discriminatory impact per se would not suffice to find the law discriminatory.

2. Does the discrimination bear on the exercise of Article 4 fundamental rights? (Cornfield v. Coryell) 

a. Pass through a state – travel
b. Reside

c. Do business and engage in common callings (right to do work)

d. Claim the benefits of habeas corpus

e. Access to state courts

f. Hold and dispose of property

g. Freedom from discriminatory taxes 

h. Basic services such as health care

3. Does the state have a substantial reason for the discrimination? Is the law closely related (narrowly tailored) to a substantial state interest? Are there less discriminatory means? Here, relevant to the inquiry, ask whether out-of-state citizens are the source of the “evil” and whether the controversy involves state owned goods and resources (if yes to both, more likely that the law will be found valid). 

Cases: 

United Bldg. and Constr. Trades Council v. Mayor and Council – unconstitutional. 
· Camden, NJ, Municipal ordinance: at least 40% of employees contractors and subcontractors working on city construction projects have to be Camden residents. P challenges violation of privileges and immunities clause, ct finds it violates. 

· Municipality gets its authority from the state, subdivision of the state. Out of state citizen that comes to NJ will not enjoy same privileges as NJ citizen. Discrimination against out of state residents on matters of fundamental concern trigger CC. 

· Q for remand: Whether there is a substantial reason for the difference in treatment/ and does the discrimination relate? Remanded: State can argue there are not less discriminatory ways available.
Saenz v. Roe - unconstitutional, violates fundamental right to travel from one state to another. 
· 1992: CA Statute limited welfare benefits to newly arrived residents – limited amount payable to amount payable by the state of the family’s prior residence. Some view it as a penalty to new residences – deters migration by poor people into the state. State argues it would save 10.9 million in annual welfare costs. 
· Ct says unconstitutional. Constitutional right to travel from one state to another. Degrees of citizenship can’t be based on length of residence. State's legitimate interest in saving money provides no justification. Right for travelers to become permanent residents, to be treated like other citizens of that State.
Supreme Court of Virginia v. Friedman

· Can be admitted to state bar in VA without taking the bar if they live there. Friedman, lawyer who practices in VA but doesn't live there, denied admission. P said violates P and I. 

· Ct finds law invalid. Law that discriminates against citizens of other states, fundamental right to do business. Also, there is an alternative for the state, state doesn't offer substantial reason for discrimination. 
INDIVIDUAL RIGHTS
I. Freedom of Speech and Press; Freedom of Expression - 1st Amendment 

“Congress shall make no law … abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances” 
The 1st amendment protects pure speech as well as symbolic speech, and applies to all forms of government action – directly against the federal government, and indirectly against the states via the 14th Am. Due Process Clause (principles apply against state interference)
What is speech?– to qualify is communicative and not protected. 
· US v. O’Brien Rule: When expressive conduct combines elements of ‘speech’ and ‘nonspeech’, subject to a regulation that is content-neutral and intermediate scrutiny. A sufficiently important (compelling/strong/substantial) government interest in regulation the ‘nonspeech’ element can justify incidental limitation on 1st amendment freedoms. The government regulation is sufficiently justified if it is within the constitutional power of the Government; if it further an important or substantial government l interest; if the government interest is unrelated to suppression of free expression and the restriction on 1st amendment can’t be greater than is essential to the furtherance of the interest.

· Texas v. Johnson Rule: Conduct w/ elements of communication can fall within the scope of first and 14th amendment. In deciding whether conduct possesses sufficient communicative elements to bring this first amendment into play, ask whether an intent to convey a particularized message was present and whether the likelihood was great that the message would be understood by those who viewed it. 
· (most comprehensive definition that could invoke the protection of the 1st  amendment if falling outside unprotected category)
A. Two main categories of speech: 

1. Categorically Unprotected Speech: Unprotected by definition, no balancing of interests allowed: 

(a) Obscenity; and 

(b) Child pornography. 

“fighting words,” “true threats,” and “false or misleading commercial speech” are also sometimes described as unprotected categories, but in practices the unprotected nature of the particular speech at issue is a product of the context in which the speech is uttered, e.g., profanity uttered in circumstances likely to lead to a breach of the peace. 

2. Presumptively Protected Speech: here, the presumption in favor of protection is weighted against the countervailing governmental interests, and the protection due is determined based on the type of restraint to the speech: 

a. Content based restriction (the law regulates/limits or suppresses the content of the speech). A sliding scale of scrutiny (a form of strict scrutiny) applies. More intrusive than neutral. Has to deal with the timing: is the law restricting the content enforcing the restriction before or after publication? Prevents you from speech (prior restraints) more invasive than after (subsequent punishment). 
Here, there is a heavy presumption against the validity of the restriction, which the government may rebut only by showing the existence of a compelling governmental interest supporting the restriction. 
Traditionally, content-based restriction laws have regulated/prohibited: advocacy of unlawful conduct (clear and present danger test); fighting words, true threat and hate speech; defamation and privacy torts; campaign financing; commercial speech; and sexually explicit speech (pornography); commentary on public issues (via the clear and present danger test).  
The clear and present danger test, a form of strict scrutiny, asks whether the words will bring about the substantive evils that Congress has a right to prevent (incitement, immediacy or imminence, and a seriousness of harm,– use clear and present danger test when protest/ advocacy unlawful conduct- form of strict scrutiny, still content based). Permits restrictions on speech only when necessary to advance a substantial, overriding governmental interest and only when the danger presented by the speech is such that the government has no other option but to punish the speaker (only when specific facts proving imminent danger to such an interest will permit interference with freedom of expression). Unless the restrictive law is narrowly tailored to advance an important purpose, the freedom of speech must prevail. Only specific facts proving imminent danger to governmental interest will permit interference. 

Clear and present danger parallels strict scrutiny: Speech may be restricted only to prevent an extremely serious evil – a compelling government interest – and only if the occurrence of that evil is an imminent result of the speech. Law must be narrowly drawn to advance the government’s interest in the least restrictive/intrusive manner. Any  1st amendment protection is intensively fact driven. 
 In Brandenburg v. Ohio the conviction was reversed because it wasn't clear there was an incitement, there wasn't evidence that the unlawful conduct (revenge) was likely to produce immediate lawless action. In Texas v. Johnson, the conviction was reversed because there was no evidence the burning of the American flag was directed to in fact to produce imminent lawless action. 
The above standards apply to speech concerning matters of public concern (political, social or other concerns to the community, be newsworthy or of general interest to the community), but speech addressing matters of private concern are entitled to less protection; 

Private v public - Brandenburg – if speech is entitled to a private group, more protection right than public group – in public, the incitement to violence and evils that the government might try to fight are more present/ more likely to occur. In Brandenburg, even if speech was given to a private club, was open to public via the media, so distinction no longer relevant.

If the content-based restriction occurs before the publication, it will be deemed a prior restraint – an injunction against the publication – and will be subject to even more exacting scrutiny (NYT v. US) than it would if the restriction were imposed only after the publication, ie, as a subsequent punishment (NYT v. Sullivan). None one rule on prior restraint on classified information yet but in general, prior restraints are presumptively unconstitutional but can be rebutted. 

b. Content neutral restriction (the law regulates the time, place, and/or manner of speech): the restriction doesn't depend on the subject or topic of the speech, the viewpoint being expressed, or the identity of the speaker. Essentially, it regulates time, place and/or manner of the speech. This restriction is subject to a mid-level scrutiny and is constitutional if: 
i. Justified without reference to the content of the regulated activity; 

ii. Narrowly tailored to serve significant governmental interests and

1. Fact driven considerations/factors for #2: nature of speech activity being regulated (more traditional a mode of communication is, more likely the court will be sympathetic to claimed violation of rights), perceived significance of the governmental interest, scope of the restriction, availability of effective, but less restrictive alternatives, and the court’s judgment as to the actual effectiveness of the restriction in advancing the proffered interest. 
iii. Leave open ample alternative channels for communication 

See, O’Brien. If the content-neutral restriction occurs before publication, it will be deemed a prior restraint, eg, content-neutral governmental licensing or permit schemes – and be subject to slightly more exacting scrutiny focusing on the procedural safeguards. Upheld if the discretion of those administering ordinances (for example) is limited to imposing reasonable time, place, and manner restrictions. 
Cases: 
New York Times Co. v. Sullivan – Content-based restriction discusses public concern
· Sullivan oversees police department in Montgomery, Alabama. He felt NYT articles called him out b/c it mentioned the police (article didn’t directly name him). Article accused his police force of conducting terror against Black students and MLK – several allegations were false/exaggerated. AL law required proof of actual malice for punitive damages but malice is assumed for general damages (easy to prove actual malice). Ct found the AL state law in violation of the first amendment (freedom of speech) as applied via due process clause of 14th amendment. Ct can apply the 14th amendment here for a private action b/c 14th amendment. Have to have a state action to have a first amendment problem. State here is offering its own courts for enforcement of a state law. 
· Ct protects defamatory statements that contain false information. We have to protect all freedom of speech – even speech that contains false information.
· This is political speech Should protect for policy reasons: Profound national commitment to principal that debate on public issues should be inhibited, robust, and wide open, and may include sharp attacks on public officials. Debate on public issues, vital to our government, specially attacking officials. Profound national commitment to public debate on public issues.

Will protect the speech, now need to consider that vs the AL law: Analysis:
1. Does the first amendment apply? Do we have speech that is protected or not protected?
a. Just b/c defamatory, not unprotected. Will depend on content and context of speech. 

2. Content based or content neutral? 

a. Content based, prohibited in defaming the public official. 

3. Public or private concern? 

a. Public – politics and community

4. Rule – protect freedom of speech for the press: This content based restriction is unconstitutional because Constitutional guarantees require a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relation to his official conduct unless he proves the statement was made with actual malice. 

a. Burden on P, to prove that the statement was made with actual malice. P failed.   
NYT v. U.S. – heavy presumption against constitutional validity of prior restraints. 
· Prez wants to protect pentagon papers from being published in NYT articles about Viet Nam Policy. This whole thing took 15 days – one dissent is based on the lack of time. Much of the information was held private. Prez wants injunction to stop the publishing of the article. Ct refused to sanction an injunction. 
· Law/Intervention is preceding publication – most egregious interference with freedom of speech, content based, highest level of scrutiny possible, strong prevention against invalidity of the action – on government to prove. 
· “No law means no law” – quotes the text, congress shall make no law. No possible restriction for freedom of speech. Should never enjoin the news.

· Concurrence: “President is entitled to an injunction against publication of a newspaper story if he can convince a court that the information to be revealed threatens "grave and irreparable" injury to the public interest; and the injunction should issue whether or not the material to be published is classified, whether or not publication would be lawful under relevant criminal statutes enacted by Congress, and regardless of the circumstances by which the newspaper came into possession of the information”

· Still some question today, but some justices have endorsed an absolute prohibition against prior restraints. 
Brandenburg v. Ohio – Incitement, immediacy, and likelihood. Clear and present danger test.
· D leader of the KKK, convicted of violating the Ohio Act for teaching/two speeches. First step: determine if the speech falls within the scope of the statute. Statute specifically outlaws advocating violence. Words here fall under the statute. Ct holds statute is unconstitutional. 
· Rule: State can only limit/prohibit speech when advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. State can limit speech that is advocating lawless action – only when inciting (producing) lawless action and that action must be likely to occur and imminent (immediately following the speech). 

· Incitement: promotion/ enthusiastic promotion. Level of conviction of author and power author has on audience – how likely the author is to persuade the others to act. Pushing the audience to act
· This statute prohibits lawless advocacy across the board, violates first amendment. Ohio has to meet strict scrutiny. Not clear incitement here, not directed at audience. Need a link between speech and lawless action. Ct using clear and present danger test. 
· Test: Has to be clear and direct order to commit a lawless action. Teaching is fine. Ct using clear and present danger test. Asking whether the words used are of such a nature of bringing about substantiative dangers congress is trying to prevent.
· Clear and present danger: more spread the speech, higher the risk – a factor, not dispositive. Would have made this distinction when considering the risks. Circumstances, context, likelihood of violence to occur, immediacy. 

United States v. O'Brien – defines speech/ test for noncommunicative conduct. 
· O’Brien burned his draft card on Courthouse steps in protest. 1965 amendment made it a crime for a person to knowingly destroy a registration certificate. Get assigned cards as part of registering for the draft. Administrative regulations for the smooth functioning of the system. O’Brien says the 1965 amendment is unconstitutional b/c his draft burning is symbolic speech – protected by 1st amendment. 
· Ct finds burning the card should be expressive but not protected b/c the law is not targeting the content of the speech, but a content-neutral regulation intended to achieve legitimate goals and important government interest and does it with the least intrusive means available. 
· Law is content-neutral. Middle level scrutiny – government hast to prove existence of a significant interest, means adopted narrowly tailored to the goal. 

· Rule/ Define speech: When expressive conduct combines elements of ‘speech’ and ‘nonspeech’, subject to a regulation that is content-neutral and intermediate scrutiny. A sufficiently important (compelling/strong/substantial) government interest in regulation the ‘nonspeech’ element can justify incidental limitation on 1st amendment freedoms. The government regulation is sufficiently justified if it is within the constitutional power of the Government; if it further an important or substantial government l interest; if the government interest is unrelated to suppression of free expression and the restriction on 1st amendment can’t be greater than is essential to the furtherance of the interest.
· Ct upholds the conviction b/c meets the test: 1. Justified by an important interest of the state, 2. Narrowly tailored to achieve the goal, 3. No less intrusive alternatives. 

· Note on analysis: Reason/congressional motive is not a concern.

Texas v. Johnson – 
· Johnson was in a political demonstration – burned a flag in TX, protesting Regan. Charged with violating TX penal code. Ct holds burning the American flag is a means of political protest and protected by 1st amendment. 
· This conduct is expressive by definition below. 

· Ct finds not O’Brien, but here speech content-based. Law is not content neutral b/c not regulating time place or manner of the speech. Is content based b/c regulating the conduct of its own content. Disposing of flags would not lead to conviction, but the content-based b/c way in which he did it. 

· B/c content-based – strict scrutiny - Heavy presumption against the validity of the law. Govnt has a heavy burden showing there is a compelling governmental interest that supports the law and no alternatives to protect the interest.  

· Here, People were offended, but didn't actually start fighting, didn't invoke violence. Not enough to justify the restriction. 
· Define speech: Conduct w/ elements of communication can fall within the scope of 1st and 14th amendment. In deciding if conduct has sufficient communicative elements to apply 1st amendment, ask whether an intent to convey a particularized message was present and whether the likelihood was great that the message would be understood by those who viewed it. 

Trump speech: Likely protected. 

· Rule: Speech will be protected unless the government comes forward with a compelling interest and the law imposing restriction on that speech is narrowly tailored to achieve that interest. Important: Incitement, immediacy, and likelihood.

· Immediacy: Here – more direct than Brandenburg was more about potential, more remote. 

· Incitement: Likelihood the speech would push conduct and cause the conduct to happen. Influence of the speaker on the audience.

· Probably not incitement here – not specifically about violence. He says peacefully and patriotically. Likely this action would not meet the burden. Trend to this point is to protect political speech. 

Buckley v. Valeo - Professor doesn’t like this opinion. 
· Federal Election Campaign Act of 1971 (FECA) limited amount of group and political contributions, contributions above certain levels had to be publicly disclosed. Ct finds this violates first amendment. Spending of $ is speech and subjected to strict scrutiny, more of expression than burning a draft card. Ct finds violates first amendment – limit political speech of individual.
· Interest of government: equalize ability of citizens. The interest isn’t strong enough to demand strict scrutiny, not content-based restriction. Ct insists on quality of speech is value of first amendment protection – professor has problem w/ this. 
· Governmental interest not enough here to justify the restriction of quality of political expression imposed by expenditure limits. 
· The FECA’s limits on individual campaign contributions are constitutionally permissible, while the limits on independent expenditures by individuals and groups to an identifiable candidate violate the First Amendment. 

· Professor doesn't think the facts here limit speech
Citizens United v. Federal Election Commission
· Citizens united nonprofit – made documentary to vote against Hilary Clinton. Violated Bipartisan Campaign Reform act of 2002 – makes it a felony for all corporations (including nonprofits) to advocate in an election close to the election. Ct finds this violates first amendment. Corporation can seek through a PAC – but ct finds this is not a valid action. Says this is a bank on corporate speech, suggests PACs stifle small corporations from speaking. 
· Burdon political speech, strict scrutiny, content-based. 

· Ct says corporations are people, legislature can’t dictate subjects on which a person can speak. 

· Professor: Ct is operating at an abstract level, no facts. 

II. Freedom of Religion – 1st Amendment 
· The free exercise clause: Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof (of religion)
·  Applies to federal and state government and works as a limit on exercise of legitimate power. All forms of government at all levels. Like Speech or Press Clause, it operates as a limit on otherwise legitimate exercises of government power, whether that power be one vested in Congress by virtue of Article I§8 or in the states by virtue of a state’s reserved police powers. 
· Right to believe and profess whatever religion one desires. 

· Religion: system of faith or worship
· Exercise: practice/outward performance
· Free: unrestrained, able to act

· Prohibiting: forbid, prevent, make something impossible

· Congress: the legislature as defined by article I (but note the scope of the limitation is to all forms of government action at all levels given that the President can act domestically only pursuant to a statutory authorization and that states are now subject to the proscription via 14th amendment)

· Beliefs (absolute protection under free exercise clause) vs Conduct not absolute, Smith. 
· Conduct under Smith, a law that has the identical effect of restricting that conduct but is otherwise neutral and of general applicability (not targeting a certain religion) will be upheld (no balancing test).  

· If not neutral on it’s face, strict scrutiny analysis. 

Potential reach of the Free Exercise Clause (see also Smith) 

· A right to profess one’s beliefs (especially identical to the protections afforded secular speech) 

· A right to take action in that accord with one’s belies free from religious-driven restraints on that action

· Arguably a right to take such action free from a “clearly excessive” burden on one’s right to do so

· A right to believe anything. 

Establishment Clause: Congress shall make no law respecting an establishment of religion. 
· Respecting: with reference or in regard to

· Under Establishment Cl, the government may not: 
· Create or endorse an official federal or state religion

· Favor/disfavor any particular religion/ group of religions – anti-discrimination principle 

· Favor religion over secularism (eg – in the context of basic public services to sectarian institutions, direct financial aid to sectarian schools, indirect financial aid to sectarian schools, mandatory prayer in public schools, prayer in public proceedings, invocations of God in public proceedings). Here, to assess the constitutionality of the government action, there are three different approaches: 
· 1. The separationist theory approach: semi-permeable wall between Church and state limiting government support of religion in general – uses the Lemon test: Governmental action must have a secular (nonreligious) purpose, must have a primary effect that neither advances nor inhibits religion; and may not foster an excessive entanglement with religion. 
· 2. Non-preferentialist theory: Rejects the wall metaphor and the notion that the gov can’t promote religion in general – only laws that prefer one religion over another are subject to limitations imposed by the clause; and 

· 3. Compromise approaches: consider whether the government action endorses a religion, coerces the following of a religion, and has historical validation. 
Burdens and presumptions:

1. Strict Scrutiny: Presumption of invalidity of the restriction of speech, which the government may rebut by showing that the restriction: 

a. (i) is supported by a compelling interest, and 

b. (ii) is narrowly tailored to achieve that compelling interest (no less restrictive means available) 

2. Middle level scrutiny: Presumption of invalidity of the restriction of speech, which the Government may rebut by showing the restriction: 

a. (i) is supported by a sufficient, important interest, and 

b. (ii) is narrowly tailored to achieve that important interest (no less restrictive means available) 

3. Rational Basis: no presumption of invalidity; P bears burden of showing the restriction of speech is irrational (not a reasonable means to achieve a legitimate end)

West Virginia State Board of Education v. Barnette – freedom of speech & religion, law is invalidated b/c violates freedom of speech, not religion. How first and 14th amendments work together. 
· Students were required to recite pledge of allegiance at school. Parents sentenced to jail and students wouldn't be readmitted until they complied. Parents sued school board, said violate 14th amendment due process. Ct finds law unconstitutional. Censorship of expression of opinion is tolerated by constitution only when expression presents a clear and present danger of action of a kind the state is empowered to prevent and punish. Flag is a form of utterance – spoken word, symbolism is a way of communicating ideas. State can’t compel an expression of belief – basically imposing expression of belief on the kids. 
· Ct finds no clear and present danger here, being peaceful. Problem is broader than religion, goes through 1st amendment freedom of speech, larger than free exercise clause.
· No one else’s rights involved, conduct between authority and rights of the individual.
· Right to differ – essential to our government, diversity and speech promote unity. 
· Ct Doesn’t engage in compelling interest to justify restriction. 
· 14th/ 1st amendments interacting: If we apply due process by itself, abstract, but working with the first amendment, easier to apply. First amendment gives context –series of tests to assess property of limits of restrictions state is implying (content-based/neutral exc.)

Employment Division - Oregon v. Smith – Protection for beliefs is absolute, religiously motivated conduct, not absolute. If law is neutral and general applicability (doesn’t target religion) = even if incidental effect on religiously motivated practice, still upheld. 
· Ps were fired for ingesting peyote for Native American church service – violates law that prohibits having controlled substances. Ineligible for unemployment benefits b/c discharged for work-related misconduct. Ct finds the state is permitted to criminalize religious practices that violate generally applicable laws. First Amendment is not offended if prohibiting the exercise of religion is merely the incidental effect of a generally applicable law.
· Categorical Rule: (gives more protection to the states): A neutral (not targeting religion) law of general applicability and the effect/burden/restriction on religion motivated is only an incident effect then 1st amendment rights of individuals are not burdened/ violated.

· “Prohibiting the exercise of region (or burdening the activity of printing) is not the object of the tax merely the incident effect of a generally applicable and otherwise valid provision, the first amendment has not been offended
· Ps trying to use Sherbet test w/ balancing of interest, asked the government to come forward with a compelling interest. Govnt says there is no space for balancing of interest. System could not work if anyone can come forward with a religious reason for not following the law. Face is neutral, Scalia won’t interfere. 

· Prof: Says this is intellectually dishonest. Closing the door on a realistic assessment of the facts. Prof. wants to engage in more analysis.  
· Dissent: Rule here criminalizes conduct essential to an individual’s act of worship… inhibits his free exercise of religion. Should require the government to provide a compelling state interest whenever it seeks to regulate religious conduct.
Roman Catholic Diocese of NY v. Cuomo – rendered in a rush, different than Smith. Free exercise clause.
· Executive order by Cuomo – provides any religious congregation can’t be of more than 10 people in red zones and 25 people in the orange zone b/c COVID. Diocese wants to stop this order. 3 procedural requirements P has to show: the first amendment claims are likely to prevail on the merits, irreparable injury, granting relief would not harm public interest.
· Compelling state interest: Protection from COVID. Govnt hasn't shown a less restrictive means to achieve that compelling interest. Violation of first amendment. 
· Prevail on the merits/not: Prevails if they can show the executive order violates their free exercise rights – law must be unconstitutional. Religious institutions treated more harshly than other businesses. Discrimination: Strict scrutiny analysis b/c challenged restrictions are not neutral and of general applicability. (Action will be upheld only if it is justified by a government’s compelling interest, and only if the law/order/action is narrowly tailored to achieve that interest. There must be not less discriminatory measures available that the government could have engaged in)

· Presumption of invalidity b/c order is discriminatory – interest is safety of citizens. No evidence the P contributed to spread of COVID, and less restrictive rules. Harm b/c without access to religious institution. 

· Ps have met their burden of likelihood of prevailing on the merits – easy to meet their burden b/c we are applying strict scrutiny – government has to rebut the presumption, shifts burden. 
Town of Greece v. Galloway - establishment clause. Be familiar with Lemon test but it is less used today.
· Prayer that the town of Greece is using at town meetings – in theory, anyone could give it. Could say whatever they wanted. 4/120 meetings open with Christian prayers. Supreme ct finds practice OK.
· Rule: not for the judges to pass on the content of a prayer. From Marsh, legislative prayer was validated not b/c of its content but because it was part of the history and practice of the constitution. Ct looks at jurisprudence in Marsh and historical practice to uphold. Ct: if we ask the judges to look at contents of prayers, then judges would be supervisors of the prayer/ censors. Even if we gave judges this task, we wonder whether there is a prayer that makes everyone happy.
· Prof. thinks Ct is being ridiculous. 

· Ct says if the prayer is used coercively, but in a way accompanied by comments/ judgment, forcing the people attending the prayer to participate. But ct says coercion is a strong standard to prove/meet, Plaintiffs have not met this burden. People can leave the room, don’t have to participate, no coercion. 

· Marsh: opinion that allowed legislative prayers – content of prayer was not religious. Marsh teaches the establishment clause must be interpreted by reference to historical practices and understanding. Marsh stands for the preposition that it is not necessary to define the precise boundary of the establishment clause where history shows that specific practice is permitted. 
III. Right to Bear Arms – 2nd Amendment
A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

Miller Rule: The right to keep and bear arms is absolutely related to the militia and military purposes, to the preservation / efficiency of a well-regulated militia. In absence of any evidence tending to show that possession of a shotgun of this length has some reasonable relationship to the preservation or efficiency of a well-regulated militia, we cannot say that the second amendment guarantees the right to keep and bear such an instrument

Heller Rule: Operative clause recognized and guaranteed preexisting right of all Americans to carry arms for the purpose of confrontation and self-defense. Explanation of the codification of the right to bear arms (preservation of state militia – prefatory clause), does not limit the right to keep and bear arms to militia regulate usages. NOT a generally recognized right to self-defense. Lower courts today interpreting as: 2nd Amendment protects right to keep and bear arms at home and right to use them in self-defense at home.
US v. Miller- how the right to keep and bear arms is related to the efficiency of the military forces.
· An indictment for violating the national firearms act – carrying unregistered guns. Miller argues it was unconstitutional for violation of 2nd amendment. Ct said didn’t fall within scope of 2nd amendment b/c not related to militia – finds for US. Have to look at end goal: congressional power to raise a militia, provide for protection. 
· Militia – comprised all males acting in concert for the common defense (NOT SELF DEFENSE) 

· Rule: The right to keep and bear arms is absolutely related to the militia and military purposes, to the preservation / efficiency of a well-regulated militia. In absence of any evidence tending to show that possession of a shotgun of this length has some reasonable relationship to the preservation or efficiency of a well-regulated militia, we cannot say that the second amendment guarantees the right to keep and bear such an instrument. 
District of Columbia v. Heller – Operative clause recognized and guaranteed preexisting right of all Americans to carry arms for the purpose of confrontation and self-defense. Explanation of the codification of the right to bear arms (preservation of state militia – prefatory clause), does not limit the right to keep and bear arms to militia regulate usages. NOT a generally recognized right to self-defense. Lower courts today interpreting as: 2nd Amendment protects right to keep and bear arms at home and right to use them in self-defense at home. 
· DC statute prohibits possessing handgun at home without license and had to be inoperable at home with a trigger lock. Heller applied for a license, was denied. Heller has to carry gun for his job, but wanted to keep it at home and was refused. Scalia finds it unconstitutional – violates individual rights of 2nd amendment. Unconstitutional b/c you have to render the handgun inoperable. Laws prohibiting handgun, quintessential self-defense and firearms at home, unconstitutional.  
· Divides amendment into prefatory (intro) clause and operative clause, says Prefatory clause does not limit or expand the scope of the operative clause.
· Operative Clause: The Right of the People: 2nd Amendment is about individual rights, not the collective right. Rule: Presume the 2nd amendment right is exercised individually and belongs to all Americans. Not talking about rights of the people but about powers. Prof: ct here pierces word by word instead of looking at context. 

· Prefatory Clause: Well-regulated militia: All males physically capable of acting in concert for the common defense. Ct here ignores Miller.

· Rule: Putting textual elements together: guarantee the individual right to possess and carry weapons in case of confrontation – confirmed by the historical background– codified a preexisting right. Text clarifies the preexistence of the right and that it should not be infringed. 

· RULE - UNCLEAR: NOT a generally recognized right to self-defense. 2nd Amendment protects right to keep and bear arms at home and right to use them in self-defense at home. 

· Scope of protection: Ct here: Self-defense was the right itself/ central component of the 2nd amendment. But lower courts today saying not that broad – self-defense at home. 

· Rule pt. 2: Individual right, but that right that individuals have is not without limits. 
· Limits are: prohibition on carrying concealed weapons, longstanding prohibition on possession of federal arms by mentally ill felons, schools and government buildings, commercial sale of arms, dangerous and unusual weapons. Not an exhaustive list of limits. Ct suggests Congress can make laws that prohibit automatic rifles. 

Note after class: How would you construct a second amendment argument in a case involving a federal law that made it unlawful to carry firearms in a National Park? Ct here says you can limit the 2nd amendment in the type of arms, circumstances, purpose, places where use of arms happened, Could argue the National Park are a protected location. Could control it through types of weapons allowed. 
IV. The 14th Amendment

State Action Doctrine 
No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

When a claim challenges action undertaken by the state itself or a state agency or a state officer or employee, the question of state action is easily satisfied and rarely discussed. But the doctrine of state action is instead triggered when private conduct is involved, and the doctrine answers the question of whether that private conduct is fairly attributable to the state. 

· Problem when private party gets involved. Any time potential deprivation of life, liberty or property, individual should get due process. 

· Only exception – 13th amendment – abolishes slavery, including private acts. 

· This analysis applies to state and federal government actions

· Note: State action doctrine is not mechanical, fact specific. 

· Question: is the state sufficiently implicated in the challenged activity to warrant an application of the 14th amendment? 

Typically 4 scenarios where the state doctrine will apply: 

1. Public function: the private party performing a function that has been traditionally exclusively reserved for the state (Marsh v. Alabama); 
a. see also, Smith v. Allwright, Terry v. Adams, IR p 15: political party’s operation of a primary or pre-primary election that will eventually determine whose names appears on the election ballot performs a public function and that subjects the political party’s action to the strictures of the XI Am. Note: the fact that the state funds a particular private activity is not sufficient to establish that the activity constitutes a public function; 

2. Judicial enforcement of private agreements when the interposition of the judiciary between these parties provides the critical factor in the violation of the constitutional rights (Shelley v. Kramer), Courts and state judicial officials are the state actors;

3. Joint activity between a state and private party when the state action is premised on a symbiotic relationship between the state and a private party (NCAA v. Tarkanian, but see also Dennis v. Sparks, IR 14-15, 23-25). If the private party and a state engage in joint activity that results in the deprivation of another’s constitutional rights, the activity of the private party may be deemed state action – subjecting the otherwise private actor to same restrictions and remedies under the 14th amendment that are applicable against the state. Determining factors: nature and scope of the relationship between private party and state. 
4. State endorsement of private conduct: the state authorization or encouragement of private conduct that would violate the XIV Am. If engaged in by the state (Reitman v. Mulkey – Provision in CA constitution that legalized private acts of racial discrimination in the sale or rental of housing IR 28-29)
Lugar v. Edmonson Oil Co. IR pg. 30 – two part approach, finds state action if: 

1. The deprivation was caused by the existence of some right or privilege created by the state or by a rule of conduct imposed by the state or by a person for whom the State is responsible and

2. The party charged with deprivation can be fairly described as state actor (by using the four categories approach described above) 

Note: this two part approach works with the prior 4 categories – highlights the factors that have been deems significant in ta context-driven inquiry, the extent to which any particular action can or should be attributable to the state. 

Marsh v. Alabama – public function scenario/ Since these facilities are built and operated primarily to benefit the public and since their operation is essentially a public function, it is subject to state regulation.
· Chickasaw, AL, owned by private company, operates as a typical town. Residents use the business block as a shopping center, nothing to distinguish besides its owned by a private corporation. Marsh, Jehovah’s Witness, went to the sidewalk to distribute religious literature – arrested. P claims the state statute abridges her right contrary to 1st and 14th  amendments. Analysis stays the same. 
· More this privately owned property becomes open and accessible to the public, more subject to state regulation. 

· Test to find if a private actor is a state actor: whether the private actor performs a function that is traditionally exclusively reserved to the state. Since these facilities are built and operated primarily to benefit the public and since their operation is essentially a public function, it is subject to state regulation.
· Here: function of the town typically a state function. 

· Smith v. Allwright and Terry v. Adams: another ex - political parties are treated as state actors when operating elections that excluded African-American voters, primary election was an integral part of the general election, Democratic party was performing a state function. 
· Note: function must be traditionally exclusively reserved to the states. Public utility services companies are not state actors b/c the service was not traditionally exclusively reserved to the state. Malls are not exclusively traditionally reserved to the states – no state actors. Privately owned prisons are state actors

Shelley (D) v. Kraemer (P) – joint between state and private party. Not every judicial enforcement will translate into state action. Have to find the state involvement is necessary for the agreement and the constitutional violation. Ct uses doctrine in service of equal protection of the laws – to protect fundamental rights. 

· 30/39 owners of property on Labadie Avenue in St. Louis signed an agreement that restricted ownership of property to only white people. Private discriminatory agreement. Important opportunity of the court to protect one of the most fundamental rights. D, Shelley, Petitioner, Paid valuable consideration for a parcel of land on this street. P trying to find Shelley is not entitled to the property – trying to divest Shelly of the property – state court. Petitioners argue: they have been denied equal protection of the laws, deprived of property without due process, and denied privileges and immunities of citizens of the 14th amendment. Lower court restricts and finds for P. Supreme Ct holds lower ct restriction of private restrictive covenants is unconstitutional. 
· Restrictions are to operate and are determined among a private agreement. Will extend to action of private parties – freedom of K is limited by the more profound and fundamental right of equal protection of the laws. State here acting through different agency, judicial.

· Need the state to make this happen – joint activity that is absolutely necessary to achievement of the purpose – violation of an absolute right. Dependence and benefit – symbiotic relationship. Private parties depend on the court for the enforcement of the agreement. 

· This is a case where the States have made available to individuals the power of the government to deny the petitioners, on basis of race or color, the enjoyment of property rights rightfully bought. Just because taken pursuant to state common law policy, judicial action is not immunized from 14th amendment. States here have denied petitioners equal protection and cannot stand. 

· Rule: but for the active intervention of the state courts, supported by the full panoply (display) of state power, petitioners would have been free to occupy the properties in question without restraint. Abstention of the state is not enough – state has to make available to individuals the full coercive power of government to deny to petitioner on the ground of race or color the enjoyment of property rights. 
NCAA v. Jerry Tarkanian – joint activity between a state and private party – how intertwined was the action between the state and private actor?  
· Jerry head basketball coach at UNLV. Jerry had 10 violations from NCAA, UNLV subject to investigation from the NCAA. UNLV state funded, NCAA includes virtually all public and private universities – can impose penalties for members of violation of bylaws. Rather than pull out of NBA UNLV Prez suspended Jerry and allowed NCAA to arbitrate. P argues there was a violation of due process, said UNLV delegated its functions to UNLV, allowing NCAA to adopt rules and govern UNLV. UNLV is unquestionably a state actor – question of if the NCAA is one. 

· Ct held the events leading to Jerry’s suspension did not constitute “state action” prohibited by the 14th amendment. UNLV and NCAA worked more like adversaries than partners, NCAA not an agent of UNLV here. UNLV tried to retain its winning coach. Sanctions against UNLV is not attributable to State of Nevada. UNLV could have withdrawn from NCAA at any time. Last action here was taken by the UNLV, not a case not a joint activity between state and private party. 
· Rule: State action is subject to scrutiny under due Process, and private conduct is not. Congress specified the conduct at issue must have occurred “under color of” state law; liability attaches to those wrongdoers who carry a badge of authority of a State and represent it in some capacity, can act in accordance with their authority or misuse it. 
· Dissent focuses on Dennis and Adickes, where the last action was taken by the state. Ct held that the private parties were state actors because they were “willful participants in joint action with the State or its agents” - 
·  Note: way the authority tries to distinguish doesn’t hold, Prof. recommends taking Dennis and Adickes as the example 
· Likely decided in part to prevent the court from having to rule on all NCAA matters. 
V. Substantive Due Process 14th and 5th Amendments 

XIV: “nor shall any State deprive any person of life, liberty or property, without due process of law “
V: “nor shall any person . . . be deprived of life, liberty or property, without due process of law”
· Substantive due process: the law must be substantively fair and reasonable, and there are some liberty and property interests entitled to substantive constitutional protection. To trigger the substantive due process protection of the 14th and 5th amendments, the government conduct must be so egregious and outrages to shock the conscious (County of Sacramento v. Lewis)
Two basic questions in analysis: 

1. Is there a fundamental liberty interest (life, liberty or non-economic interest, civil or personal liberties, such as freedom to marry, freedom from physical restraint) infringed? If so, strict scrutiny applies. However, there are certain settings, such as abortion, where the Ct may employ a variation of the normal strict scrutiny. 

2. Is there a non-fundamental liberty interest economic interest involved (real and personal property, economic liberties, such as the ability to contract, ie- the right to enter into contracts on terms and conditions of one’s choosing – and the liberty to pursue a trade or occupation?) If so, rational basis applies. 

In the specific context of the 14th amendment: substantive due process liberties include: 

1. Textual fundamental rights (incorporation doctrine: through the specific provisions of the Bill of Rights have been absorbed into the DP clause of the 14th amendment, most of the provisions of the BOR are enforceable against sate or local government action through the incorporation doctrine, IR 9-13) 

a. However, the 5th amendment, right to a grand jury indictment and the 7th amendment right to a jury trial in civil cases have not been incorporated 

2. Non-textual fundamental rights recognized by the judiciary (strict scrutiny with variations)
a. Right to marry

b. Parental rights

c. Family integrity

d. Intimate association 

e. Right to reject unwanted medical treatment 

i. VS: Right to suicide (not fundamental)

f. Abortion

g. Sexual intimacy 

3. Non-textual, non-fundamental rights (rational basis) 

a. Eg: right to work, education, suicide

b. real and personal property, economic liberties, such as the ability to contract, ie- the right to enter into contracts on terms and conditions of one’s choosing – and the liberty to pursue a trade or occupation

In the context of the 5th amendment due process clause, right under (3) and (2) are included within due process – they operate in the same fashion as in the 14th amendment. The textual fundamental rights are fund in the text of the Constitution or (generally) in the BOR and applied directly to the federal government.  
Note on analysis: have to analyze the language the court is using. “compelling interest” “presumption of invalidity” “no less restrictive measures” “narrowly tailored” = clearly strict scrutiny. “reasonable means to achievement of a legitimate end” = rational basis. In the realm of rational basis, will be very hard for the individual who’s freedom has been limited to show the law is irrational, arbitrary, unreasonable. Just b/c court uses the word “fundamental” not dispositive. 
· 14th amendment Procedural component: fair and efficient procedure. Something must happen for an individual to be entitled to fair procedure. Potential deprivation of life, liberty or property. Potential in it might take place in the future. Potential deprivation triggers the obligation of the state government or federal government (5th amendment) to provide a fair (reasonable) and efficient procedure. Basically the individual be given notice and a hearing. 

· 14th amendment Substantive component: What is the content of life, liberty or property that entitles protection? Law must be substantially fair and reasonable. There are some liberty and property interests that are entitled to constitutional protection. Not every conduct of the government triggers the protection of the substantive due process – must be egregious and outrageous. Pg 60 EE – first and second full paragraph. 

· Analysis: Depending on the interest at stake, the right being infringed, a different analysis will be required to determine if that limit is constitutional or not

· Fundamental liberty interests: STRICT SCRUTINY applies. Burdon on govnt to show law is fashioned by a compelling governmental interest and there are not less restrictive ways
· Enter with a presumption of invalidity, burden on government to rebut. 

· Fundamental rights – bill of rights, rights are addressed in the first 8 amendments to the constitution. 
· Note: Only need to know the idea that these ideas have been incorporated/ absorbed into 14th amendment due process clause via incorporation clause. 

· Due process liberties: first 8 amendments to the constitution, rights in the constitution, strict scrutiny analysis. 

· Fundamental rights entitled to strict scrutiny analysis not 

· Rational basis: burden on P to prove, don't enter with presumption of invalidity, hard to prevail 

Lochner v. New York: ct turns rational basis into strict scrutiny. Intent to restore inequalities to a K is not a part of the common public good for the state to regulate. Rejected by Skrupa. 
· NY statute to regulate hours bakers can work. Bans workers from working more than 60 hours a week or 10 hours a day. Employer violated the law, was indicted, challenging the law that it violates his due process rights. State is imposing its authority by way of this law. Ct holds this law does not fall within the police powers of the state – interferes with the right to K between employer and employees. 
· Conflict between Police powers and individual liberty: police powers within the realm of the state: right to safety, health, morals and general welfare of the public. The state can prevent the individual from making Ks that go against the safety, health,  morals and general welfare of the public. Question of if it’s a fair, reasonable and appropriate exercise of police power. 
· Ct employs rational basis: talking about right to K, economic liberties (rational basis applies to economic liberties). 
· Rational basis: reasonable means to achieve a legitimate end, irrational, arbitrary. no presumption of invalidity, individual who’s freedom has been violated bears the burden to show the law is arbitrary/ irrational/ not a reasonable means to a legitimate end. (vs strict scrutiny – on the govnt to prove) 
· Test to assess validity of the law: Law being arbitrary, unreasonable, irrational, then the P will be able to show that is the case, will prevail (burden on P). The NY law must have a direct relation as a means to an end, and the end itself must be legitimate.

· Ct endorses a theory: Laissez-faire – says state should not interfere. Ct is ignoring the facts of a relation between this job and the employee health. Base conclusion on the “common understanding” working at a bakery isn’t unhealthy. 

· Law here is not attentive to the facts – turns the rational basis test into the strict scrutiny test. Ct is basing its conclusion on the “common understanding” 
· Dissenters: You are putting your own beliefs forward - Under rational basis, we don't care if there is another option. That is for the state to decide what it wants.
Meyer v. Nebraska – rational basis 
· Nebraska law under attack that makes it unlawful to teach foreign languages to students who haven’t yet passed the 8th grade. A teacher was convicted for teaching a child German. Conflict between state police powers and right of individuals being violated. Ct holds law is unconstitutional. 
· Right being violated here: right to acquire useful knowledge/ an education. 

· Ct gives a list of guarantees confirmed by the 14th amendment (not final): Freedom from bodily restrain, right of individual to K, to engage in common occupations of life, to acquire useful knowledge, to marry, to establish a home and bring up children, to worship God, to enjoy those privileges recognized as essential to ordinary pursuit of happiness by free man. (Helpful description of the 14th amendment liberties)

· Rational basis: uses reasonableness language (Note: look for the language to find where we are). 
· Police power rights are broad - State can improve quality of life for its citizens, but must respect fundamental rights. Still in rational basis territory – don’t be fooled by the language.
· Purpose of fostering American ideals ready to understand civic matters, easy to appreciate, but these means exceed the state’s power, didn't show reason for plain interference. No adequate reason has been shown. Law is unreasonable prohibiting teaching of foreign language to children. Irrational. No emergency that justifies the law. 

Pierce v. Society of Sisters of the Holy Names:
· Law that requires every parent or guardian to send Ps to public schools. Plaintiffs are private schools, as a result of this law, they’re losing business. This is not a right to property case, but the right to provide and receive an education is at stake. Rational basis scrutiny. 

· Parties here to protect the right of someone else. Third party standing situation. The business and property for which they gain protection – talking about the right of the children between 8-16 to have access to private schools as much as public schools.

· Injury was present and real- not a possibility in the future. Now a conflict between the state and the individual. No rational basis here that would justify this law. Basically another Meyers case.  

Ferguson v. Skrupa (Review EE on this case – important)
· Imposing the requirement that only lawyers can engage in debt adjusting business – consolidating of debts. One party takes care of all your debts so you pay to that party only and not the various creditors. Skrupa is a credit advisor complaining the law is violating one of his freedoms. Ct says Kansas legislature can decide how to deal with debt adjusting – not for the court, but for the legislature. Threshold is low for the state. 
· Ct clearly rejects Lockner – refuses to serve as a superleglisature to pass on the wisdom of the laws of the state – cts no longer can determine morality. 
· Ct says its rational basis – hands off. When we move in the realm of rational basis, will be very hard for the individual who’s freedom has been limited to show the law is irrational, arbitrary, unreasonable. This will not be the strongest argument, better to attack on equal protection or something else. We don't even need to determine whether the legislature of the state has done findings to support the conclusion – only Q: could the legislature reasonably conclude this is a reasonable means rationally related to a legitimate end? Something the state has the power to do within its police powers (which is broad). 
Cases on Substantive due process – right to privacy

Griswold v. Connecticut - Right to privacy is a fundamental right and apply strict scrutiny -  found in constitution by way of interpretation, penumbras of rights or in the word “liberty” in the 14th am.
· G is director of Planned Parenthood, him and medical director, violated statute by prescribing contraceptives. Third party standing – G claims 14th amendment due process rights for their patients. Ct concludes this is a fundamental right subject to strict scrutiny. So strict – ct doesn’t even engage in analysis of the rights the state might have. 
· Could they have raised the first amendment right to give advice concerning the use of contraceptives? Prescribing contraceptives is at issue here – not economic activity. Not a first amendment problem, prescribing isn’t speech/ isn’t an expressive opinion. 

· Note: Important to zoom in on the right being enforced. Talking about the right of married couples to use contraceptives. 

· Ct majority: finds penumbra (shadow) of bill of rights, looks at what the court has done in the past, we have found other rights not mentioned in the constitution – ex: right to associate, to study, to educate children, are recognized. Can find right of privacy in the penumbra of those amendments. Scope of protection in those amendments is broader than it seems. First amendment goes beyond just freedom of speech and press, includes privacy. 
· Prof: A more obvious/convincing approach would have been to use the 14th amendment, the word “liberty” to explain how the right could have been found there. This approach is dangerous. Douglas is resisting the Lockner approach of acting as a super legislature and imposing its own economic theory on the state legislature. Ferguson also condemned this approach as inappropriate. 
Poe v. Ullman – Harlan’s dissent

· Review: Justiciability: A3– restrictions for case to fall within federal courts – must be a case or controversy. Within justiciability: standing (P is the right P before the ct, party with a claim has to satisfy the requirements of injury, causation, and redressability) and pollical question (P doesn’t have a claim if the Q presented to the court belongs to an equal branch of the government). Other doctrines mootness (not covered in this class) and ripeness (claim is not yet alive). 

· Statute here: use of contraceptive is a crime in Connecticut. Statute invades the privacy of the home in unusual ways – here we are dealing with a basic liberty, privacy of the home is a liberty, should be subject to strict scrutiny (so state would have to come up with compelling reasons to justify the statute). This statute creates a crime that is grossly offensive to this privacy. Here, there is not enough justification by the state. 
· Law that is arbitrary is not a law that is substantively fair. Can be attacked under the 14th amendment and due process clause for violating substantive due process. 

· “liberty” is a rational continuum. Ask yourself what the constitutional purpose is and remind yourself that you are to achieve a balance between these two conflicting forces. 
Roe v. Wade – right to seek an abortion is a fundamental right but not an absolute right – trimester framework.

· Texas makes it a crime to attempt or procure an abortion, unless for safety of the mother. Conflict between right of woman and interest of state. Woman insisting on concept of liberty. If right is found in text of constitution, easier for the court to treat as fundamental right that would require strict scrutiny. TX claims history, abortion is dangerous medical procedure, state has an interest in protecting health of women, and that it has an interest in protecting prenatal life. Ct says health risks are low w/ modern medical techniques. 

· Ct recognizes constitutional fundamental right of privacy in a woman to get an abortion. This right is not absolute, woman can’t terminate a pregnancy in whatever time/way/reason. Right belongs to idea of liberty in the 14th amendment. Strict scrutiny b/c fundamental right. Ct says “person” in constitution in 14th amendment only post-natal rights, the born.  

· Ct adopts trimester framework: At some point, the interest of the state becomes compelling, state’s conflicting interest increases as the pregnancy extends. Ct uses viability as compelling point – if the fetus can live outside of the womb = viable. State may intervene when the State’s important and legitimate interest of the mother, at the end of the first trimester. 
· If state is interested in protecting life after viability it may regulate the procedure – so far it relates to the preservation and protection of maternal health. Ct may have the power of prohibiting abortion except where abortion is necessary to preserve the life or health of the mother. 

· State’s interest in protecting the health of the mother, the interest becomes compelling at approximately the end of the first trimester. A state’s interest in protecting potential life becomes compelling at viability, or whenever the fetus is capable of a meaningful life outside the mother’s womb
· Trimester framework: rigid construct 

· 1st: Almost no regulation at all is permitted

· 2nd: regulations designed to protect woman’s health, but not to further the state’s interest in potential life, are permitted  

· 3rd: when the fetus Is viable, prohibitions are permitted (may be) provided the life or the health of the mother is not at stake. (*state still has to justify, limit only if it can show existence of compelling interest that justifies restriction of the liberty and the law is narrowly tailored to advance that interest)

Planned Parenthood v. Casey – made it easier for legislations to pass obstacles to abortion. Leaves trimester framework and employs undue burden. 

· PN statute: required informed consent and a 24-hour waiting period for all women prior to undergoing the procedure. Minors had to obtain the informed consent of at least one parent, a married woman had to show that she notified her husband of her intent to abort the fetus. Ct says trimester framework has not allowed the states to pursue their interests. 
· Reaffirm 3 parts Roe: 1. Recognition of the right of the woman to choose to have an abortion before viability. Before viability, the state’s interests are not strong enough to support a prohibition of abortion of the imposition of a substantial obstacle to the woman’s effective right to elect the procedure. 2. Confirmation of the state’s power to restrict abortions after fetal availability, if the law contains exceptions for pregnancies which endanger a woman’s lie or health. 3. State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus. 

· Analysis: People were relying on ability to get an abortion. Facts have changed since Roe. Healthcare advances, abortions more safe later. 

·  Roe’s viability holding in the recognition of woman to obtain an abortion before viability still sustained. 
· BUT Reject trimester framework – undue burden: Only where state regulation imposes an undue burden on a woman’s ability to make this decision does the power of the state reach into the heart of the liberty protected by the due process clause. Only if law constates an undue burden on that right will we find it valid (all other cases OK)
· undue burden: statue regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.. Increase on cost, delay, or persuasion must reach the level of making it very hard to reach undue burden. 
Lawrence v. Texas - more cautious approach. Statue violates due process clause – and Bowers should be overruled. Ct implies Same-sex sodomy is a fundamental right, but does not actually say it. Ct applies rational basis review, ct does not present a compelling interest. 
· TX law offense if a person provides a person commits an offense if he engages in deviate sexual intercourse with another individual of the same sex (but not behavior by different-sex couples). Ps were walked in by police on having consensual sex with another adult. 
· Ct Overrules Bowers, says case does not involve minors or anyone being injured, doesn’t even involved the government to give recognition to a relationship but is a fully consensual adult private relationship. The individual right to liberty under Due Process Clause gives them the full right to engage in their conduct without the intervention of government 

· Statute fails the rational basis test: the TX statute furthers no legitimate state interest which can justify its intrusion to the personal and private life of the individual. 

· Ct only focuses on due process. Reconsiders the history Bowers was based on. Says there was not longstanding history of laws directed at homosexual conduct but at nonprocreative sex. These laws didn't come until late 1970s. 
· Ct says have to recognize evolving awareness – goes beyond text of constitution to find liberty, look at traditions and history, but if they don't provide an answer, go beyond the history. Notably, court first refers outside US authority b/c human rights are universal. 
· The lack of analysis here, even though ct says it is applying rational basis, lends more towards strict scrutiny b/c strict scrutiny doesn't require discussing the law. No discussion.   
VI. Equal Protection – 14th amendment
Nor [shall any state] deny to any person within its jurisdiction to the equal protection of the laws 
The Equal Protection Clause in the XIV amendment is a limitation on state action. There is no Equal protection Clause in the bill of rights, however 5th amendment due process clause has been interpreted as embodying an equality standard that operates against the federal government in the same fashion as does the Equal Protection Clause in the context of state action. Note: in the context of discrimination against aliens, the level of scrutiny varies between federal action (rational basis) and state action (strict scrutiny). 
1. Identify the law or government action that classifies based on a particular trait, ie, treats groups of people differently based on identifiable characteristic of those groups. 

2. Does that law (or action) on its face, in design, or as applied, treat a group more or less favorably than another? 

3. Is the discrimination “invidious” – evil/unjust?

a. Not all discrimination are constitutionally relevant – some different treatments are justified – deeper into the analysis is the finding this discrimination is invidious/evil unjust, identify the trait that is used to treat one group differently from another.

4. If so, what is the reason for such discriminatory treatment?
a. Race, national origin, religion, alienage (if state action): apply strict scrutiny to assess the validity of the law (or government action); 

b. Gender, illegitimacy, alienage (if federal action): apply middle-level scrutiny to assess the validity of the law (or government action); 

c. Reason other than a or b (eg – height, age, appearance, intelligence, disability, education): apply rational basis test to assess the validity of the law (or government action)

Here the government must provide reasons for treating the groups differently – that is the key to an equal protection problem. Contrast, in the context of a substantive due process challenge, the state must justify the non-discriminatory interreference with liberty (maximum hours, sexual conduct, abortion)

· SDP justify the interference with liberty – no one may engage in sodomy

· EP justify the difference in applicability – sodomy proscription applies only to same-sex couples

Racial Discrimination – Classifications based on race

Purposeful discriminations based on race triggers strict scrutiny under which the government must: 
1. Demonstrate that the discrimination advances a compelling, race-neutral government interest and 

2. Show the means adopted are the least discriminatory available to advance their interest. 

In the context of animus-based race discrimination, the strict standard of review is almost always “fatal” to the law being challenged – one clear exception (Korematsu)

The strict standard is justified largely by the suspicion that the law is motivated by racial hostility (given the history of racial discrimination). Hence, a racial classification is considered a “suspect classification”

Detecting discrimination: 

1. Intent (or purposeful)

a. Facial 

b. Designed 

c. Applied 

2. Harm of adverse consequences

a. Impact

The “intent” or “purpose” identifies the trait on which the discrimination is based – the “impact” focuses on the adverse consequences and the effectiveness of that illicit intent. 
There is no discrimination within the meaning of the EP Clause (or 5th amendment due process) in the absence of showing of both purposefulness and disparate impact. 

Compare – Dormant Commerce Clause – no discriminatory purposes in Hunt; instead there seems to be a grey area where the suspicion is strong enough to trigger a close scrutiny. 

To find discrimination in the law: need 1. Intent/purpose and 2. Impact of that law – effectiveness of that intent
Yick Wo v. Hopkins – equal protection for a facially neutral statute applied in a discriminatory fashion, based on race, normally apply strict scrutiny but this case was before SS.  

· Ordinances gave board of supervisors discretion in granting or withholding assent to use wooden buildings as laundries – depending on circumstances of the case – to protect the public against fires. Ps are “aliens” and “subjects of the emperor of china” – discriminated against when 80 exact same white-owned situations were not. The ordinance at issue confers a power to grant or withhold consent to people, no matter how qualified and for whatever reason and without responsibility 

· Ct holds ordinances unconstitutional and arbitrary. 
·  14th amendment is not confined to the protection of its citizens – universal in application to all persons within the territorial jurisdiction, without regard to any differences of race, of color, or of nationality. 14th amendment protects everyone, don’t have to be a citizen, wording: no PERSON, not no citizen.
· Law itself is fair on its face and impartial in appearance – but administered to discriminate against certain people, denying them equal justice. Discriminatory in how applied. 

· Whatever the intent of the laws, 14th amendment denies these laws as they are so unequal and oppressive as shown by the facts. Constitution denies unequal justice. 

Korematsu v. US - #1. - ct upheld one of the most fundamental restrictions with no analysis/rule - racist.
· Exclusion order 34 order under executive order, says that Japanese American have to leave certain places of the country. Went from curfew to exclusion from the area. Ct upheld the order. Said it was constitutional, there was military necessity. Justification: gravest imminent danger to public safety. Ct holds: Military necessity was the reason for the measure – related to the achievement of the compelling interest. 
· Strict scrutiny b/c interfering fundamental rights to leave the area – but ct finds there is a compelling interest (military necessity) of the federal government (equal protection under 5th amendment) and the order is related to the achievement of that interest. Ct says it’s not because of his race, but because of his ancestry and because we’re fighting a war. 

· Core of the problem/Dissent: there is an assumption of racial guilt – saying I decide you’re guilty b/c of your race, no military necessity can justify that. Ct upholding the validity of the discriminatory conduct. 

Korematsu v. US - #2 – Vacates P’s conviction. 
· Korematsu seeking an order to correct the original judgment. Typically granted if new evidence is discovered. Ct here vacates conviction. New evidence here: Government relied on this info to dismiss the charges, the documents demonstrate the government knowingly withheld information about military necessity. 

Brown v. Board of Education (Brown I)
· Q of whether segregation (state action) deprives the plaintiffs of the 14th amendment. Can a public school system segregate students in separate schools on the basis of race? P (parents of black children) denied based on race admission to public schools. Exclusion of blacks is permissible when excised children are afforded admittance for other schools if such schools are equal. School authorities rely on Ferguson.
· Plessy v. Ferguson – segregation in transportation. Ct held segregation is okay b/c separate but equal. This is not overruled here. Only as to public education. 
· P argues supreme court should apply strict scrutiny b/c a fundamental right is at issue. P argues Segregation is part of the evil 14th was trying to prevent. Spirit/rational behind the amendment is clear, constitution can’t cover every specific possibility. Ct did not actually use phrase strict scrutiny, compelling interest, or narrowly tailored. 

· School replies that separate schools was not within the 14th amendment –not in framers intent. Agues separate = equal, same facilities, similar faculty, similar programs. 

· Ct replies to separate students solely b/c of race, generates feeling of inferiority that can affect motivation to learn and deprives them benefits of education and equal protection of the law. There are intangible values necessary to the component of the analysis, not just about tangible analysis. These values are not provided to the kids in the separate environment. Becomes louder in separate environment. 

· Ct looks at Clark’s study: effect of prejudice on personality development. Color in a racist society was a disturbing component of an individual’s sense of their self-esteem/worth.

· Ct identifies legislative history, historical material as inconclusive – not dispositive. Reason for adoption of 14th amendment was to fight against discrimination of African Americans. They couldn’t predict what would come next. Ct says we have to look at the effect of segregation on public education – turns to state we must consider public education in its present place in American life throughout the nation. Note: this is so important b/c it puts together the role of facts and consequences when interpreting the constitution. 

· In field of public education – separate but equal has no place. 

· Brown didn't completely overrule Ferguson – in public education specifically, says separate but equal has no space. Segregation in education denies the equal protection of the laws. 

· Implied that in settings other than public education, government-imposed racial segregation might not violate the equal protection clause if it did not result in any measurable harm to racial minorities 

· Plessy eventually completely overruled by other cases 

Loving v. Virginia
· Crime for a white person to marry anyone other than a white person. Law is challenged on due process and equal grounds. Black woman and white man, got married in DC, move to DC, indicted and ordered to leave VA for 25 years. VA argues the meaning of the equal protection clause is only that state penal laws containing an interracial element must apply equally to whites and blacks so members of its race are punished to the same degree – separate but equal. 

· Rule: There is a racial classification, there can be no question but that VA statute rests solely on distinctions drawn according to race. The prohibition uses race as the ground for discrimination. Equal protection prohibits invidious discrimination – triggers strict scrutiny. (compelling interest and law is narrowly tailored to achieve that interest). Racial composition of the couple defines the crime. No overriding purpose that justifies this classification. 

· Due process Q: Ct says there is a substantive due process problem here, law is violating fundamental right of the couple. Restricting freedom to marry solely because of race violates equal protection clause.. marriage is one of the basic civil rights fundamental to our very existence. 

United States v. Virginia- gender (non-suspect classification)

· VMI – public college in VA. Single sex admission policy. Highly confrontational education system to produce soldiers. Girl wants to join – US files, says VMI is violating equal protection rights of women. VMI, according to lower court, establishes another all women college. No science or engineering degrees offered, no military model like VMI uses, less PHD teachers, no military format like VMI and endowment lower than VMI. Q now if VMI violates women’s equal protection rights? (no) Is this remedy – the new program an appropriate remedy? (no)

· Ginsburg finds this does violate women’s equal protection rights. Rule: Confronting a state action program, discriminates based on gender. Parties who seek to defend a gender-based government action must demonstrate an exceedingly persuasive justification for that action – but this is not the test. Burden on state – test is: intermediate scrutiny. State must show at least that the challenged classification (gender) serves an important governmental objective and that the discriminatory means employed are substantially related to the achievement of that objective. The justification must be genuine and actual – can’t be created in response to litigation, and can’t rely on overbroad generalizations about the different capacities of males/females. 

· Key: ct says “at least” a governmental interest and means employed must substantially relate to that objective– pushing towards strict scrutiny. Has to be genuine and actual. 

· Remedying past societal wrong is an objective that may justify gender discrimination – but the state must come up of an actual genuine objective. Pg 275 – EE examples. 
· Here, VA has not shown a justification for excluding women from VMI. VMI here violates equal protection rights of women. VA argues promoting diversity in education is legitimate interest (it is) but VA doesn't prove this here. VA must offer evidence this is the actual objective VA is showing. Ct says VA didn’t prove this. 

· VA argues the VMI approach is impossible w/ women. Ct says this is a prediction, not proven. The issue is whether the state can constitutionality deny to women who have the will and capacity, the training and opportunities that VMI affords. 

· Because VMI discriminates based on gender, and no valid justification that supports it, VMI violates equal protection rights of women. 

· Rule: to find remedy offered by government is appropriate: Must be shaped to place persons unconstitutionally denied an opportunity or advantage in the position they would have occupied in the absence of discrimination – eliminate the wrong. 

· Here, VA didn’t eliminate the wrong, but left it untouched. VMI’s exclusionary policy remained in place. The second women’s college doesn't put women in the position they would have occupied without the discrimination. 

City of Cleburne, Texas v. Cleburne Living Center, Inc. – intellectual disability doesn’t trigger strict scrutiny but triggers rational basis. (Pg 345-46 – review of equal protection)

· Cleburne wants to use house to create a center for mentally disabled – city doesn’t allow it. Ordinance required for this type of facility. Cleburne says they are being discriminated against. Ct here endorses rational basis test for any law/action that discriminates on intellectual disability. Ct struggles with the different categories of disabilities – not equipped to make the distinction between different disabilities. Test court uses: The mentally disabled are not a quasi-suspect class, and thus rational basis review of the City’s decision is appropriate

· Ordinance that discriminates here as applied – not on its face. Ct finds this is unconstitutional – rational basis category here. Expect state to have an easy job to protect the law. City gives rational of concern about the location being close to a school, people in the neighborhood may not like it. Not a good enough reason and speculative. 

· Ct here isn’t really applying rational basis, but refuses to make it an intermediate standard for scrutiny. 

Obergefell v. Hodges – fundamental right to marry belongs to heterosexual and non-heterosexual couples – violates their equal protection and due process rights. 
· Consolidation of same sex marriage license – due process and equal protection questions. Ct has long held the right to marry is protected by the constitution – fundamental right and applies to same sex couples.  

· As society changes, our ideas of marriage do as well. Evolution in what we saw after Lawrence, sexual intimacy now a fundamental right. 

· Four principles/ traditions/factors that demonstrate the reasons fundamental marriage applies to same-sex couples: 

· 1. Right to personal choice regarding marriage is inherent in individual autonomy. 

· 2. Supports a two person union unlike any other, importance to a committed individual

· 3. Safeguards children and families, rights of childrearing, procreation and education

· 4. Marriage is a keystone of our social order. 

· Right to marry is fundamental, right from a liberty in our own era, history, people who say it is wrong rely on religion. Right of same sex couples to marry is part of the 14th amendment liberties from equal protection of the laws. Equal protection and due process are connected – interdependence between the two rights. 

Fundamental right triggers strict scrutiny
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