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INTRODUCTION

For government action to be constitutional, there must be a source of power authorizing that type of action, and the power must not be exercised in a way that violates structural limits or individual rights limits (bill of rights).
Methods of Legal Reasoning:

· Text: looking at the text of the written constitution

· Precedent: looking at similar previous cases
· Structure: considers the structure of the government created by the constitution (state vs. federal; legislative vs. executive vs. judicial)

· History: considers past events (other than court decisions)

· Consequences: asks which interpretation of the constitution will produce the best consequences

· Values: seeks to decide modern cases consistently with basic social values
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Judicial review: the power of judges to review statutes and executive actions to decide if they are constitutional. SCOTUS has final word on questions of federal law.
· Skeptical
· Deferential
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-Due process rights not limited to citizens (“any person”)
-Not applicable for private person depriving you. The amendments are particularly geared towards the federal/state governments

Factors that may justify overruling a precedent:

· The precedent has proved unworkable (difficult to apply, inconsistent results)
· Society places little reliance on the precedent

· Legal underpinnings supporting the precedent have changed

· Factual underpinnings supporting the precedent have changed

· The precedent is very wrong

· The precedent is very politically unpopular

· The precedent involves constitutional interpretation
SOURCES OF GOVERNMENT POWER
A. States: Sovereign Powers (Including Police Power)

State governments have no enumerated powers, just limits. 
The state has all powers that are not reserved by the federal government. 

Limited by state constitution, federal constitution, and individual rights.
· Art. 1, §10: no states can enter treaties, coin money, charge duties on imports/exports, keep troops
B. Federal: Enumerated Powers

1. Commerce Clause
Congress shall have the power to regulate commerce with foreign nations, and among the several states
3 Types of “Commerce Among the States”
1. Cross-border transactions

2. Infrastructure to facilitate cross-border transactions

3. In-state activity with substantial effects on interstate commerce

· Cross-border transactions: congress may regulate goods and services that cross state borders, to the extent that they may ban some products.

· Infrastructure for cross-border transactions: bridges, railroad tracks, canals, federal licensing statutes, telegraph wires

· Substantial effect: internal transactions that affect other states or interfere with the federal government’s ability to pursue its economic goals may be regulated
· Not limited to in-state activity with “direct” effects on interstate transactions

· Consider economic reality, including connections between local and interstate activity

· Congressional motive to achieve purposes other than pure interstate economics is not a barrier (Darby, Heart of Atlanta Motel)

· Aggregate the impact of similarly situated individuals on overall supply and demand of a commodity with an interstate market (Filburn)

· Ordinary criminal behavior that is not “economic” or “commercial” in nature should not be aggregated (Lopez, Morrison)
· The court must defer to a congressional finding that a regulated activity affects interstate commerce, if there is any rational basis for such a finding

Gibbons v. Ogden (1824): the power to “regulate commerce” includes regulating movement of boats/people (commerce includes all commercial intercourse/interactions). Regulating commerce among the states will involve some in-state activity. Things that are NOT commerce among the states: (1) commerce that’s completely internal; (2) commerce that is carried on between man + man in state, or between different parts of the same state; (3) commerce that doesn’t extend to or affect other states
US v. EC Knight (1895)*: US government tried to stop merger of sugar manufacturing companies to prevent monopoly by using commerce clause. SCOTUS says manufacturing of sugar that happens in 1 state is not commerce, selling across state lines is. Congress doesn’t automatically have the power to regulate all parts of the sugar manufacturing based on the commerce clause (indirect effects don’t count)
Hammer v. Dagenhart (1918)*: Congress thought a direct ban on child labor would be unconstitutional, so they passed statute trying to ban cross-border transactions for goods made by child labor (would’ve been okay if the products being shipped were illegal, but products legal in this case). SCOTUS looked at Congress’s motive behind the law and found that Congress was trying to regulate child labor rather than actually regulate commerce—unconstitutional
EC Knight, Dagenhart
· Certain conduct is per se local (ex: manufacturing)

· Economic activities are segregated from each other
· Federal laws may have only “indirect” effect on in-state activity

· Congress should not regulate interstate commerce with motive of affecting in-state commerce

· 10th Amendment limits federal power

NLRB, Darby, Filburn
· No conduct is per se local, practical effects may be substantial

· Economic activities and their effects are aggregated

· Direct/indirect test abandoned

· Courts should not judge Congress’s motives under Commerce Clause

· 10th Amendment is a truism, not a limit to federal power

NLRB v. Jones & Laughlin Steel (1937): court upheld federal regulation which outlawed unfair labor practices affecting commerce. J&L was a PA corporation that owned and operated facilities in several states but was firing employees due to their involvement in union activity. While the manufacturing was done primarily in PA and relationships between labor and management may not have had a direct impact on the flow of goods, they had an aggregate impact on commerce. There doesn’t need to be a direct impact, the employment conditions alone may have had an aggregate impact on the flow of goods (ex: manufacturing can stop because of labor issues, and that would impede interstate commerce)
US v. Carolene Products (1938): federal statute prohibited manufacture/sale of a certain type of milk because it was considered injurious to public health. Carolene was prosecuted for selling this product across state lines. SCOTUS said congress is free to exclude from interstate commerce articles whose use in the states for which they are destined it may reasonably conceive to be injurious to the public health, morals, or welfare of which contravene the policy of the state of their destination. Congress can regulate this via commerce clause (assuming interstate transactions) for the sake of public health, unless it violates the 5th amendment
· Congressional findings are optional in statute
US v. Darby (1941): overruling Hammer v. Dagenhart—motives of Congress are irrelevant as long as interstate commerce is being regulated. Federal statute established minimum wage and maximum hours for employees engaged in interstate commerce or in the production of goods for interstate commerce. Court says motive of congress doesn’t matter (if motive is to regulate the substandard work conditions with commerce clause regulations). The power of congress over interstate commerce is not confined to the regulation of commerce among the states. It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end
Wickard v. Filburn (1942): federal statute limited amount of crops farmers may grow/sell, Filburn farmed more than allowed alleging he wasn’t going to sell but eat himself. Court says that even if the small amount of wheat grown on that particular farm doesn’t affect the interstate market, in the aggregate if all small farmers did that, it would cause a drastic problem. If he stuck to the max quota of wheat production, he would have to participate in the market and buy his wheat elsewhere. By producing his own extra wheat, he was limiting the overall demand. Looking at substantial effect on interstate commerce, considering aggregate effects of individual actions
Heart of Atlanta Motel v. US (1964): federal government passed Civil Rights Act, which prohibited race discrimination in places of public accommodation, in employment, and in any program receiving federal funds. Hotel refused to rent rooms to black people and argued that it was deprived of right to choose customers, resulting in lack of liberty and property without due process. SCOTUS said law was constitutional based on commerce clause. Interstate commerce was not as robust as it currently is back when prior civil rights cases were attempted. People coming from different states = interstate commerce, no matter how “local” the hotel’s operation may appear
Katzenbach v. McClung (1964): Restaurant owner allowed dine in for white customers, but take out only for black. Hard to apply interstate traveler logic to restaurant patrons, but the law considered a restaurant affecting interstate commerce if “…a substantial portion of the food which it serves has moved in commerce.” Turns out restaurant bought 46% of supplies from local supplier who procured meat from out of state ( commerce. Using similar Filburn aggregation argument—aggregate all private restaurants and discrimination at restaurants impacts commerce
US v. Lopez (1995) [historically regulated by state criminal laws, not proper use of commerce clause]: federal statute made it a federal offense for any individual knowingly to possess a gun in a school zone. SCOTUS struck it down. (1) law regulated a type of conduct (possession) that is not itself commercial. (2) no express nexus language in the statute, that specifically ties the statute to interstate commerce. (3) no express Congressional findings describing a nexus (effect of possession of gun in local school zones on interstate commerce). (4) link between regulated activity and interstate commerce is too far apart
· Court hasn’t required congressional findings in the past and has sometimes read a nexus into a statute that otherwise didn’t have it
· After ruling, statute was amended to include “for any individual knowingly to possess a firearm that has moved in or that otherwise affects interstate or foreign commerce”
· Although there’s nexus language, still a statute banning possession, not commercial activity
US v. Morrison (2000) [historically regulated by state criminal laws, not proper use of commerce clause]: Federal law that would allow victims of sexual violence to sue their abusers in federal court, claiming this is commerce based on substantial effect category. (1) criminal activity had nothing to do with commerce/economic enterprise (even though some of the findings were similar to Heart of Atlanta case, showing reduction in commerce as a result of women not wanting to go out). (2) no nexus in the statute tying to interstate commerce. (3) findings were based on domestic violence stats, not interstate commerce. (4) relies on downstream effects of violence on commerce ( too far removed, would lead to giving Congress power to regulate all aspects. Better to be regulated by state police power.
Note: after Lopez and Morrison, Congress CAN regulate some criminal activity under commerce clause. Crimes that cross state borders, crimes aimed at infrastructure in interstate crimes, non-violent crimes that are clearly economic (ex: wire fraud)
Reno v. Condon (2000): passing regulation to regulate how states handled drivers’ personal information was a proper exercise of Congress’s authority to regulate interstate commerce under the commerce clause
Gonzalez v. Raich (2005): federal law prohibited all manufacture and possession of marijuana, whether or not it has crossed state lines. Raich challenged law, wanted to grow own medical marijuana (allowed by state law), on grounds that their activity was truly local and not commercial because the marijuana would not be sold or bartered. Law is upheld. They are cultivating, for home consumption, a commodity for which there is an established, albeit illegal, interstate market (similar to Wickard)
· Distinguished from Lopez and Morrison because congressional statutes in those regulated noneconomic activity. Here, court is being asked to strike down a statute that regulates economic activity
NFIB v. Sebelius [Obamacare] (2012) [individual mandate]: Congress claiming that individuals failing to buy health insurance affects interstate commerce and could undercut the ACA’s other reforms by creating cost-shifting problem, attempting to rely on Commerce Clause power to compel individuals not engaged in commerce to purchase an unwanted product. Commerce Clause implies there is already something in place to be regulated (“power to regulate commerce”)—individual mandate doesn’t regulate existing commercial activity, it compels individuals to become active. The framers gave congress the power to regulate commerce, not to compel it ( unconstitutional
2. Taxing Clause
Congress shall have the power to lay and collect taxes, duties, imposts, and excises to pay the debts and provide for the common defense and general welfare of the United States. Art. 1, §8

Taxing Clause

A. Courts will not rule on the wisdom of (1) Congress’s decision to impose a tax, or (2) the chosen tax rate

B. To be a “tax,” a law requiring payments to the federal government must:

1. Raise “some revenue;” and

2. Not be a penalty or punishment

C. A federal tax must: [not tested]
1. Be uniform through the United States; and

2. If it is a “direct tax,” be proportional to state population

Power to tax is independent of other enumerated powers. This means the federal government may impose a tax whether or not the items taxed are part of interstate commerce
No single fact determines whether a law demanding a payment to the government is a tax. Only where the totality of the circumstances indicate that the law was designed to punish and deter misconduct—rather than to raise revenue—will a court conclude that a purported tax is actually a penalty
Tax

Goal: raise revenue

· Proportional to amount or value of the things tax
· A tax-like amount (similar to other taxes?)
· Owed even if taxed activity is performed without bad intent

· Codified and enforced like other taxes

· Little coercive purpose or effect

Penalty

Goal: punish misconduct

· Not proportional to amount/value of things taxed

· Punitive amount

· Owed only if taxed activity performed with bad intent

· Codified and enforced unlike other taxes

· Coercive purpose or effect

Bailey v. Drexel Furniture (1922) [penalty]: Congress enacted law placing 10% tax on net profits of any company that used child labor. SCOTUS said federal government can tax with primary motive of obtaining revenue from the states and with the incidental motive of discouraging them by making action costly. But in this case, it was more of a penalty than a tax, had characteristics of regulation and punishment. Alleged tax is not proportional, just a fixed 10% for any violation, even if just 1 child
· If today, SCOTUS would likely just let congress use commerce clause authority to pass this—just ban child labor
Carter v. Carter Coal Co (1936) [penalty]: federal statute taxed 15% on mined coal or 1.5% if company joins industry code. Not a tax, a penalty
Sonzinsky v. US (1937) [tax]: SCOTUS upheld federal tax on gun dealers. Plaintiff claimed this was a penalty, but court said federal government had power to tax outside of commerce clause, it produced revenue, and not a penalty
US v. Kahringer (1953) [tax]: federal statute imposed 10% tax on all gambling income. Even though the tax had a deterrent effect on gambling, mere presence of deterrent effect doesn’t mean a law will be a penalty or tax. Motive to deter ≠ motive to penalize. Tax was proportional to wagered amount, 10% was similar to other prevailing taxes, bookie owed the tax regardless, codified in tax code and enforced through IRS, and some coercive effect. SCOTUS upheld
NFIB v. Sebelius [Obamacare] (2012) [mandate interpreted as a tax]: Penalty imposed for those who don’t buy health insurance, calculated as a percentage of household income. Congress arguing not to read the mandate as ordering individuals to buy insurance, but rather as imposing a tax on those who don’t buy it. Mandate is proportional to value of thing taxed, paid with tax returns, filed with IRS, and generates some revenue for the government. Just because it is called a penalty doesn’t mean it’s not considered a tax. Troubling part: taxing someone for NOT doing something; but imposition of a tax nonetheless leaves an individual with a lawful choice to do or not do a certain act, so long as he is willing to pay a tax levied on that choice ( constitutional
3. Spending Clause

Spending Clause: tax money may be used to pay the debts and provide for the common defense and general welfare of the United States

A. Courts will not rule on the wisdom of Congress’s decisions to spend money

B. Congress may impose conditions on state recipients of federal funds where:

1. The spending program is in pursuit of the general welfare;

2. The conditions are expressed unambiguously;

3. The conditions are related to the purpose of the federal program;

4. The conditions do not require the recipient to violate the constitution; and

5. The overall bargain must not be coercive upon the recipient

Note: congress gets a lot of leeway to decide what they are spending for the “general welfare”

South Dakota v. Dole (1987): federal statute offered highway money to states on the condition that they raise their drinking ages; Congress found that the differing drinking ages in the states created particular incentives for young persons to combine their desire to drink with their ability to drive. One of the main purposes for which highway funds are expended: safe interstate travel (spending in pursuit of general welfare). SCOTUS recognizes that this statute might be coercive to increase the drinking age. But the state would only be losing a small amount of funds if they didn’t raise drinking age (5%), not unduly coercive
NFIB v. Sebelius [Obamacare] (2012) [Medicaid Expansion]: ACA expanded the scope of Medicaid and increased the number of individuals the states needed to cover. Congress has had over 50 expansions for Medicaid through the years, and statutorily, has the right to do so. The ACA though was effectively revising the Medicaid plan, not expanding. Act increased federal funding for states, but states had to bear a portion of the cost on their own; if they didn’t comply, all federal Medicaid funding for that state would be cut. Legitimacy of Congress’s exercise of the spending power rests on whether the state voluntarily and knowingly accepts the terms of the contract. Federal government is essentially threatening states to accept the policy changes, and that is too coercive/commandeering—“gun to the head.” More coercive than Dole. Losing Medicaid money was significantly more than in Dole (20% state budget vs. 5% of highway funds) ( unconstitutional
4. Necessary & Proper Clause

Congress shall have the power to make all laws which shall be necessary and proper for carrying into execution the foregoing [Art. I, §8] powers; and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof
Necessary & Proper Clause: authorizes the enactment of laws for carrying into execution powers indicated elsewhere in the Constitution

A. Identify a power of the federal government

1. “Foregoing powers” from Art. I, §8

2. “Other powers” vested in Congress

3. “Other powers” vested in federal departments and officers

B. Determine if the means chosen by the statute are “rationally related” to the implementation of that goal
Foregoing powers: setting up federal bank in McCulloch; power to tax, borrow money, regulate commerce, raise and support armies and navies

Other powers vested in Congress: other enumerated powers in constitution
Other powers vested in federal departments and officers: ex, laws that control the operation of federal courts
Note: alternate explanation for New Deal commerce clause decisions particularly based on substantial effects if through the N&P clause, such that it is a necessary means to execute the commerce clause as a whole
McCulloch v. Maryland (1819): creating a national bank was a N&P means to accomplish enumerated goals of collecting taxes, borrowing money, regulating commerce, declaring and conducting a war. It would be useful to have a trusted place to keep the money to satisfy all these things. “Let the ends be legitimate…and all means…are constitutional.” [deferential judicial review for federal enumerated powers]
Printz v. US (1997): necessary and proper clause was not a sufficient means to force state officials to perform tasks as part of federal statute.
US v. Comstock (2010): federal statute authorizes DOJ to detain a mentally ill, sexually dangerous federal prisoner beyond the date the prisoner would otherwise be released. SCOTUS says this is constitutional. The federal power to allow this is based on the federal enumerated power to commit the criminal in the first place, supplemented by the N&P clause (ex: child porn laws based on commerce clause, commerce of CP. Valid to use N&P clause to operate prisons/civilly commit people who have trafficked CP). Connection between means and goal only has to be rational: is it rational for congress to think that this law relates to an enumerated power? Loose connections from enumerated power to challenged law are acceptable.
NFIB v. Sebelius [Obamacare] (2012) [individual mandate]: Congress claiming it has the power under the N&P clause to enact the individual mandate because the mandate is an integral part of a comprehensive scheme of economic regulation. Precedent upholding laws under the N&P clause involved exercises of authority derivative of and in service to a granted power. Even if the individual mandate is necessary to the Act’s insurance reforms, such an expansion of federal power is not a proper means for making those reforms effective. N&P clause shouldn’t be a workaround solution around a limit intended by an enumerated power ( unconstitutional
5. Civil Rights Enforcement Clauses
Reconstruction era amendments increased individual rights and federal enumerated powers, while placing individual rights and structural limits on states.
· 13th Amendment: created individual rights limit on federal power by abolishing slavery, but granted power by explicitly giving Congress the power to enforce ban on slavery. Limited state sovereign power by creating structural limits (federal supremacy) & individual rights limits
· 14th Amendment: birthright citizenship; states shall not deprive persons of life, liberty, or property without due process/deny any person equal protection of laws; Congressional power to enforce through legislation
· Fundamental rights from 1-8 amendments are incorporated into the meaning of “liberty”

· 15th Amendment: right of citizens to vote shall not be denied/abridged by the US or any state on account of race, color; Congressional power to enforce through legislation
Strauder v. West Virginia (1879): WV statute prohibited black jurors. Federal removal statute requiring state cases to be removed to federal court if there would be an equal protection clause issue (passed on enforcement clause of 14th amendment).
The Civil Rights Cases (1883): Congress passed the Civil Rights Act in 1875, which prohibited discrimination against individuals in establishments including restaurants, hotels, and stores on the basis of race (private businesses). Considering text of 14th amendment says “no state shall…” Congress can only regulate state/local government action. Congress’s enforcement power in 14th amendment must be aimed only at state action.

Civil Rights Act unconstitutional.
· Compared to 13th amendment: CAN be used to regulate private action, amendment not limited to state action. Congress can eliminate private slavery. (but race discrimination in public accommodations is not slavery/a badge or incident of slavery)
US v. Morrison (2000): federal law that would allow victims of sexual violence to sue their abusers in federal court, claiming there is pervasive bias in various state justice systems against victims of gender-motivated violence. 14th amendment not a shield against private conduct, rather state action. This law is aimed at individuals who has committed criminal acts and is unconstitutional, 14th amendment doesn’t grant this power
LIMITS ON GOVERNMENT POWER: STRUCTURAL LIMITS

A. Limits on States: Supremacy Clause
This Constitution, and the laws of the United States which shall be made in pursuance thereof…shall be the supreme law of the land; and the judges in every State shall be bound thereby, any thing in the Constitution or laws of any State to the contrary notwithstanding. Article 6, §2
US Constitution, federal laws, and federal treaties are the supreme law of the land, and anything contrary to them in state laws must yield
1. Preemption

Requirements:

· Valid federal law
· Conflicting state law

Federal preemption: a state law unduly conflicts with federal statutes or regulations

A. Express Preemption: a federal statute has specific language indicating how the federal statute will interact with state laws (preemption clause)
B. Implied preemption: when a state law is alleged to conflict with a federal statute in ways not covered by express preemption, court must determine whether the statute implies that certain state laws should be preempted
1. Implied conflict preemption
a. Impossibility preemption: compliance with both federal and state regulations is a physical impossibility

b. Obstacle preemption: state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of congress [McCulloch]

2. Implied field preemption: if Congress chooses to “occupy a field” all state laws on the subject are preempted even if they do not create either type of implied conflict
a. Court must decide if Congress has implied an intention to occupy the field to the exclusion of all other laws (did US create pervasive system of regulation? Have a dominant interest in the field?)
b. Court must decide whether the state law falls within the occupied field
Note: federal statute must first need to be constitutional/valid before addressing the preemption question
McCulloch v. Maryland (1819): although Maryland had the sovereign power to tax businesses operating within the state, by taxing the federal government, it hindered the federal government from accomplishing its goal. The essence of supremacy is to remove obstacles from federal government’s actions. [skeptical judicial review of state laws that obstruct federal laws]
Gibbons v. Ogden (1824): state licensing law would frustrate the goal of the federal licensing statute. Because this is clearly within Congress’s enumerated commerce power, the state cannot act as an obstacle to Congress’s actions even though they also have a similar power to regulate commerce within the state.
Arizona v. US (2012): Arizona enacted its own immigration laws, imposing new requirements on persons within Arizona who hadn’t complied with federal immigration law; US government sued, claiming statute is preempted. AZ law (1) required all immigrants to have full documentation with them at all times to be presented to law enforcement officers at their request, (2) it punished illegal immigrants who worked without the proper permission, (3) allowed local law enforcement to make arrests based on immigration violations, and (4) allowed local law enforcement to investigate immigration status during routine traffic stops.
· (1) Field preemption existed for documentation requirements because the federal government had already created a complete system for regulating the issue. 
· (2) Punishing illegal employees constitutes obstacle preemption because it stands in the way of federal law which has chosen to punish employers rather than employees and has struck a careful balance in their mode of enforcement. 
· (3) Allowing local law enforcement to have arrest power in immigration matters also constitutes obstacle preemption because the goal of the federal government in creating ICE was uniformity and it stands in the way of knowledgeable and trained federal officers enforcing a uniform system. It also undermines the federal government’s authority to use discretion in the removal process. 
· The court upheld (4), saying that this provision merely allows state law enforcement to communicate with federal ICE officers during otherwise lawful arrests—heavy presumption against preemption of historical exercises of police powers
2. Dormant Commerce Clause Doctrine
Dormant commerce clause doctrine: used to invalidate/preempt state laws that unduly burden the free flow of goods and services in interstate commerce. Source of preemption is not federal statutes, but commerce clause itself
· Commerce clause as structural limit on state power

Gibbons v. Ogden (1824)
B. Limits on Federal Government: Federalism

Federalism: structural limitation on the national government that prevents it from taking actions that would imperil the sovereignty of the states
1. Commandeering

Commandeering: the federal government may not directly compel state governments to enact or administer federal regulatory programs, even in areas where Congress has enumerated power to legislate (that the federal government could enact and administer itself)

· States are separate sovereigns

· Citizens must have some means of knowing which of the two governments to hold accountable

New York v. US (1992): federal statute tried to force state governments to pass laws to dispose of radioactive waste, and if they didn’t, the state would become the owner of all that waste generated in the state. SCOTUS said that Congress can’t tell a state that it must pass a particular law
Printz v. US (1997): federal statute directed state/local police to perform background checks on prospective gun buyers as part of a federal gun control statute (passed under commerce clause [gun sales ~ interstate commerce]; spending clause [paying for background checks]). SCOTUS held that federal government can’t force state officials to perform certain tasks for the sake of fulfilling federal regulations. No difference between telling a state government or state officials to do something, both are considered commandeering
Reno v. Condon (2000): federal statute regulating how states handled drivers’ person information, after state DMVs had been releasing personal information to the public for a fee. SCOTUS said law was proper exercise of Congress’s authority to regulate interstate commerce under commerce clause, information being sold across state lines. Doesn’t require states to regulate its own citizens (but rather, federal government directly regulating states themselves), doesn’t require state to enact any laws or regulations, doesn’t require state officials to assist in the enforcement of federal statutes regulating private individuals
Murphy v. NCAA (2018): federal statute made it unlawful for a state to pass laws that authorized sports gambling. SCOTUS said that Congress can’t tell a state that it can’t pass a certain law. What it can do is pass federal statute that directly does the regulation via commerce clause
2. 10th Amendment

US v. EC Knight (1895)*

Hammer v. Dagenhart (1918)*

US v. Darby (1941): 10th amendment is not a limit on Congress, but rather a truism that allocates state’s powers after Congress’s powers have been determined
C. Limits on Federal Government: Separation of Powers

Separation of powers: actions that might be constitutional if performed by one branch could be an unconstitutional violation of separation of powers if performed by another
· A particular governmental action might be allowed in general, but be unconstitutional if performed by the wrong branch of government

If one branch of government takes action beyond its authority:

A. TEXT: does the constitution’s text explicitly or impliedly assign this function exclusively to a single branch?

B. STRUCTURE: would it be inconsistent with the constitution’s structure to uphold the branch’s action? Consider among other things:

1. Is a branch seeking to act outside its usual areas of responsibility?

2. Will the challenged action of one branch interfere with the ability of other branches to act in their usual areas of responsibility?

3. Does one branch have a greater institutional competence for this type of action?

C. OTHER METHODS: Consider other methods of constitutional reasoning, including precedent, history, consequences, and values.
1. Judicial & Legislative
Congress has power to create lower courts, including laws defining subject matter jurisdiction and venue

· Laws deciding how many justices should sit on the Supreme Court

· In charge of spending for all three branches

After the judiciary decides a case, Congress cannot overrule that result

· Congress can’t dictate how courts exercise the judicial power in the midst of litigation
Marbury v. Madison (1803): judicial review
Cooper v. Aaron (1958): SCOTUS said that the state legislature and governor are bound by the decision in Brown v. Board of Education and must comply with the Court’s orders.
2. Legislative & Executive
	Zone 1
	Zone 2
	Zone 3

	President Acts pursuant to statute
	President Acts while Congress is silent
	President acts contrary to statute

	Presidential power at “its maximum”
 

"if the president's act is held unconstitutional under these circumstances, it usually means that the Federal Government as an undivided whole lacks power."

 

No separation of powers problem


	“Zone of twilight” requiring case by case adjudication.

 

“In this area, any actual test of power is likely to depend on the imperatives of events and contemporary imponderables rather than on abstract theories of law.”
When Congress fails to act
	Presidential power “at its lowest ebb.”
 

“Courts can sustain exclusive presidential control . . . Only by disabling the Congress from acting upon the subject.”
 

President wins only if the power is exclusively executive


Jackson Concurrence, Youngstown
Youngstown Sheet & Tube v. Sawyer (1952): executive order allowed seizing of steel plants at risk of strike to avoid a reduction and delay in production of steel necessary for the war effort. Fell under zone 3. Where could president get this authority? Nothing in vesting clause allowing seizure, commander-in-chief clause, take care clause (The President shall take care that the laws be faithfully executed), and no specific text in constitution to allow presidential emergency power. Therefore, the president is acting contrary to statute rather than in a place where Congress was silent. Truman would argue that Congress was silent since he informed Congress of his intentions and gave them a chance to act prior to the issuance of his executive order. However, the court says that Congress actively chose not to invoke similar laws at that time, weren’t passively ignoring the issue, and Congress has exclusive power to order seizures
Zivotofsky v. Kerry (2015): congressional mandate that allows a United States citizen born in Jerusalem to direct the President and Secretary of State, when issuing his passport, to state that his place of birth is “Israel.” Constitution assigns the president means to effect recognition on his own initiation: reception of foreign ambassadors, making treaties, nomination of ambassadors ( power to recognize foreign governments ( power to recognize territorial claims of foreign governments ( power to control statements on US passports that might imply president has recognized a territorial claim of a foreign government. 
Therefore, this is a zone 3 case, and Congress has no constitutional power that would enable it to initiate diplomatic relations with a foreign nation ( power to recognize foreign states resides in the president alone & congress can’t interfere with the president’s power. Act unconstitutional
3. Executive & Judicial

Courts not taking power away from president and not an issue of institutional competence. This is a question of interference—sometimes making it more difficult or impossible for president to do the things he has power to do.
· Executive privilege against testifying – some qualified protection, Nixon
· Immunity from civil damages actions while in office – absolute protection, Fitzgerald
· Immunity from civil damages actions while in office for conduct out of office – no protection, Jones
US v. Nixon (1974): Nixon claimed executive privilege to avoid subpoena from courts for Watergate tapes. Presidents can claim executive privilege to withhold evidence under two circumstances: to preserve confidential communication within executive branch, and to secure national interest. Congress issues subpoenas through N&P clause; Congress is making laws and can investigate that it is making right laws, means of information gathering. President’s defense against a congressional subpoena and court issued subpoena likely the same, separation of powers, and legislative/judicial response is the same, exercising constitutional power. SCOTUS agrees there is some qualified protection in some situations, but not the case here
· Generally, court has to engage in weighing process for qualified privilege: value of testimony vs. value of privilege
Nixon v. Fitzgerald (1982): question of which form of immunity should apply to a civil suit for damages arising out of a president’s official capacity while in office. SCOTUS saying president is entitled to absolute immunity from damages liability predicated on his official acts. President has the power to fire people and he shouldn’t be subjected to civil suits for it. Important to protect the president from civil lawsuits so that he can effectively serve as president and so government can function effectively. Root of presidential privilege is the separation of powers under the constitution. There remains the constitutional remedy of impeachment, checks and balances on powers, importance of reelection. All these remedies help in not making president above the law
· Note: even though there is absolute immunity for civil action, there can still be a criminal charge while in office
Clinton v. Jones (1997): Jones sought damages for actions taken by Clinton before he was president/unrelated to his duties as president. Clinton seeking courts to stay the action until he leaves office. Reasoning used in Fitzgerald doesn’t apply here because what’s being sued is for unofficial conduct, not something related to duties as president. Separation of powers not a valid argument for immunity here, the suit has to do with the unofficial conduct of the individual who happens to be president—doesn’t pose a perceptible risk of misallocation of either judicial or executive power. Argument that civil suits like this will take time away from president also doesn’t hold. Only 3 sitting presidents have been subjected to suits for their private actions, not a common occurrence. Courts have discretion to stay lawsuits for exceptional cases, president isn’t entitled to it
LIMITS ON GOVERNMENT POWER: INDIVIDUAL RIGHTS

Heightened level of scrutiny—Carolene Products fn. 4
· Rational basis review: There may be a presumption of constitutionality as long as there is a rationale/justification that it isn’t irrational
· Court wouldn’t need to take evidence; Court can presume a rational reason even if not Congress’s true reason
· Congress’s motives are irrelevant, court can uphold law as long as there is a rational basis to the law
· Deferential/rational basis for economic/federal enumerated power laws, unenumerated rights
· Heightened scrutiny might apply in cases involving violations of enumerated constitutional rights (first 10 amendments), restrictions affecting the political process, and laws that harm “discrete and insular minorities”
· Skinner: added laws that unequally allocate fundamental individual rights to list of heightened scrutiny
	Procedural
Due Process
	Substantive
Due Process
	Equal Protection (Fundamental Rights Prong)
	Equal Protection
(Suspect Classifications Prong)

	Deprivation of 
LIBERTY OR PROPERTY INTERESTS
	Deprivation of 
FUNDAMENTAL 
RIGHTS
	Unequal distribution of 
FUNDAMENTAL
RIGHTS
	Unequal distribution of 
RIGHTS 
(even if not fundamental or liberty/property interests)

	HOW 
deprivation occurs
	WHETHER 
deprivation occurs
	TO WHOM 
unequal distribution occurs
	TO WHOM 
unequal distribution 
occurs

	Justification for METHODS of deprivation
	Justification for DEPRIVATION
	Justification for UNEQUAL DISTRIBUTION
	Justification for
UNEQUAL 
DISTRIBUTION
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Fundamental rights:

· Right to procreate (Skinner)

· Right to child custody (Palmore)

· Right to marry (Loving, Obergefell)

· Right to family relationships, and child rearing and education (Meyer)

· Right to vote in state elections (Harper)

· Right to marital privacy (Griswold)

· Right to contraception (Eisenstadt)

· Right to reproductive autonomy (Casey)

No fundamental right to education

No fundamental right to contract
Use TPSHVC to determine if a right is fundamental

A. Equality Rights: Equal Protection Clause
Equal Protection Clause (found in 14th amendment/incorporated into 5th amendment)

Equal Protection: use when government treats similarly situated people differently

A. Identify the inequality

1. What burden or benefit does the law distribute unequally? (Fundamental Rights prong)

2. Who is affected by the law’s classifications? (Suspect Classification prong)

a. Disparate Treatment – facial classifications
b. Disparate impact – non-facial classifications

B. Select the proper level of scrutiny for the type of inequality

C. Apply the scrutiny

1. ENDS: Government Interest

2. MEANS: Tailoring

Levels of Scrutiny:

· Strict Scrutiny: compelling government interest; narrow tailoring (not over/under-inclusive)
· Unequal distribution of fundamental rights

· Suspect classifications: race, national origin
· Intermediate Scrutiny: important government interest; substantial relationship

· Quasi-suspect classifications (sex/gender classifications, laws classifying on basis of birth outside of marriage) [may include sexual orientation based on Title VII interpretation]
· Rational Basis: legitimate government interest; reasonable relationship (ok if under inclusive)
· Unequal distribution of non-fundamental rights

· Other classifications
The law only needs to be “reasonable” in the sense of “having a reason” (i.e., a “rationale” or a “rational basis”). It doesn’t have to be a good reason, so long as it is not an “irrational” one
Animus not a legitimate government interest
What makes a classification suspect:

	
	Under-inclusiveness
	Over-inclusiveness
	Less Discriminatory Alternatives

	Strict Scrutiny
	Often a problem
	Often a problem
	Required

	Rational Basis
	Almost never a problem
	Rarely a problem
	Not required


· Status v. Conduct

· Who you are / what you do

· Not voluntarily chosen

· Hard to change

· History of Subordination

· Political Powerlessness

· Visibility and Isolation

· Stereotypes

· Likelihood of Valid Justifications
Strauder v. West Virginia (1879): WV’s statute prohibiting black jurors was a violation of Strauder’s equal protection rights. Because the law prohibits black jurors, plaintiff doesn’t have a fair chance for a mixed-race jury. The statute was facially discriminatory against blacks.  Therefore, state laws that are racially discriminatory violate the 14th amendment
Yick Wo v. Hopkins (1886): SF ordinance was not facially racially discriminatory but enforced in a racially discriminatory way (as-applied challenge, vs. facial challenge). Ordinance required a permit to operate laundry businesses. The permit requirement as written wasn’t unconstitutional, but all 200 Chinese applicants were denied (vs. all 80 non-Chinese applicants approved). Yick Wo was not a US citizen, but the 14th Amendment says “any person” and not “citizen.” Violation of 14th Amendment
Plessy v. Ferguson (1896)*: Louisiana statute required separate railcars for blacks and whites. Court ruled that this didn’t interfere with 13th amendment because there was no issue of slavery here; didn’t interfere with 14th amendment because although the races were separated, all had equal opportunity to get into the train—segregation doesn’t affect political equality & equal protection clause doesn’t protect against social equality [broadened state sovereign power/reduced individual rights]
US v. Carolene Products (1938) [rational basis]: argument that Congress regulates milk but not other foods (regulation is under-inclusive). SCOTUS says no equal protection violation because equal protection clause does not compel legislatures to prohibit all like evils or none. A legislature may hit at an abuse which it has found, even though it has failed to strike at another.
Skinner v. Oklahoma (1942): OK law would sterilize people convicted of 3 felonies involving moral turpitude, unless related to tax, alcohol, embezzlement. SCOTUS did not approach this as a due process case, but rather an equal protection one (they would have had to overturn Buck v. Bell if they did). It said that there was an unreasonable lack of equality between those who committed larceny rather than embezzlement which were almost identical in punishment under criminal law, and considered procreation as a fundamental right. 
Power: state sovereign power ( Structural limits: none ( individual rights: due process/equal protection
Equal protection clause violation ( not rational basis, strict scrutiny ( law doesn’t survive
Hirabayashi v. US (1943): federal curfew of Japanese people (including US citizens). Court said this was not a violation of 5th amendment; racial classifications were in most circumstances irrelevant and therefore prohibited (because they lacked rational basis) but that wartime situation afforded a rational basis for the decision which the government made. Validity of restraints depends on the conditions. Normally, laws based on race would not be constitutional. But during war, things are different (espionage, sabotage)
Korematsu v. US (1944) [suspect classification – strict scrutiny]: executive order forcing relocation from SF for Japanese. SCOTUS acknowledged that legal restrictions curtailing civil rights of a single racial group are immediately questionable. But that’s not to say all are unconstitutional. Courts should subject them to most rigid scrutiny. “Exclusion from a threatened area, no less than curfew, has a definite and close relationship to the prevention of espionage and sabotage.” Alleged to use strict scrutiny, since dealing with race, but justified order based on wartime conditions (didn’t apply strict scrutiny correctly, very deferential)
· Trump v. Hawaii (2018) [Muslim ban]: majority read case very narrowly based on differing facts with Korematsu to distinguish the two, while dissent read Korematsu broadly to compare implications 
Railway Express Agency v. NY (1949): NY law prohibited trucks from displaying other companies’ logos because it was distracting to drivers. Railway company who sold space on the side of their trucks for other companies’ advertisements argued law did not bear a rational relation to a legitimate state purpose and was therefore unconstitutional. SCOTUS said law was rationally related to purpose, and that city can ban some advertisements without banning all; doesn’t matter that the regulation seems under-inclusive, as the legislature could have rationally decided that it is most pressing to regulate just one type of advertising at that present time
Brown v. Board of Education (1954): Challenge to “separate but equal.” Black children sought admission to public schools within their communities on a nonsegregated basis. SCOTUS held that “separate but equal” facilities are inherently unequal and violate the protections of the Equal Protection Clause of 14th Amendment. The Court also held that the segregation of public education based on race instilled a sense of inferiority that had a hugely detrimental effect on the education and personal growth of African American children. This only overturned Plessy as applied to public education. (decision based on values/consequences rather than precedent/history)
Bolling v. Sharp (1954): companion case to Brown v. Board of Education but involved a school in DC. It could not be decided together with Brown because DC is not a state and so the 5th amendment applies rather than the 14th. However, the 5th amendment has no equal protection clause. Court said that the segregation in public schools in DC was unconstitutional by using 5th amendment incorporation. Because the 5th amendment has no Equal Protection Clause, the court incorporated the EP clause of the 14th amendment into the term “liberty” used in the 5th amendment.
Williamson v. Lee Optical (1955) [rational basis]: state law gave different powers to ophthalmologists, optometrists, and opticians. Opticians sued because they couldn’t do much without a prescription from ophthalmologists/optometrists, claiming law denied equal protection. Law upheld, not the court’s due to invalidate economic regulations; opticians couldn’t prove that law had no rational relationship to legitimate state objectives. (compared to Skinner, professional activities aren’t a fundamental right, as procreation is)
Cooper v. Aaron (1958): After Brown, when schools were ordered to integrate, a public school in Arkansas submitted a plan that called for integration, starting with accepting 9 black students first year. Violence erupted, federal troops were stationed at school to protect. School requested postponing of plan to integrate, SCOTUS rejected. Supreme Court also addressed contention by state that they were not bound by US Supreme Court interpretations of the US Constitution. “Interpretation of the 14th amendment enunciated by this court in the Brown case is the supreme law of the land, and Article VI of the Constitution makes it of binding effect on the states any thing in the constitution or laws of any state to the contrary”

Harper v. Virginia State Board of Elections (1966) [fundamental right – strict scrutiny]: state poll tax on state elections. SCOTUS took this on as a fundamental rights question, determining if voting in a state election is a fundamental right (harder to prove as suspect classification, would need to prove discriminatory purpose to sustain disparate impact). By looking at text, structure, court determines this is fundamental ( strict scrutiny.
C1: raising revenue ( might be compelling, but taxes are very little. limiting the vote to good citizens ( not compelling, wealth is not relevant to one’s ability to participate intelligently
C2: Not a narrowly tailored method of enforcing revenue. Use ordinary tax collection for debts. Over-inclusive/under-inclusive. Less discriminatory means available
Loving v. Virginia (1967) [suspect classification – strict scrutiny]: state law made it a crime for white people to marry black people. Interracial couple got married in another state, came back to Virginia and were prosecuted. States saying regulation of marriage is a state right. That equal protection clause is there to ensure punishments against whites and blacks should be the same—asking for rational basis review. SCOTUS rejects this argument, saying that the law is race conscious on its face. Even though the law may have equal application to everyone, it’s still making a racial classification (same argument as Plessy separate but equal)—requires heightened scrutiny. State had no legitimate purpose independent of invidious racial discrimination
Palmer v. Thompson (1971): when ordered to desegregate, city closed down 4 white only and 1 black only swimming pools. Supreme court said discriminatory purpose without either disparate treatment or disparate impact did not violate equal protection.
San Antonio School District v. Rodriguez (1973) [no fundamental right or suspect classification]: alleged that disparities between rich and poor public school districts within a state constituted a denial of equal protection (based on property taxes). No fundamental right to education in the constitution. The argument here is not that the children in districts having relatively low assessable property values are receiving no public education; rather, it is that they are receiving a poorer quality education than that available to children in districts having more assessable wealth…the Equal Protection Clause does not require absolute equality or precisely equal advantages, TX ensures that all people shall have at least an adequate program of education—no suspect classification ( rational basis. Government to justify unequal distribution of public education funding, based on community wealth. Funding schools locally following existing jurisdictional boundaries is a legitimate government interest, and there is a reasonable relationship to the means.
Wealth/socio-economic status is not a suspect classification
US Department of Agriculture v. Moreno (1973) [rational basis fails]: federal social welfare laws contain definitions of eligible people, creating classifications between those who are and are not eligible. Plaintiffs ineligible for foods stamps argued that the law violated the suspect classifications prong of the Due Process Clause incorporating Equal Protection clause. Denial of food stamps is not a fundamental right. Classification is people who are related vs. living in household but unrelated ( rational basis. Government interests: malnutrition is legit interest but no reasonable relationship; preventing fraud is legit but no reasonable relationship; animus towards hippies not legit. No rational basis/unconstitutional
Geduldig v. Aiello (1974) [sex-based classification – rational basis]: state disability fund didn’t cover for pregnancies. Case classified as people who can get pregnant vs. people who can’t and applied rational basis (whereas we’d likely use intermediate scrutiny today and frame as women vs. men). Although there is disparate impact towards women, hard to show any discriminatory purpose. Government interest was to offer a disability insurance program that could be budget friendly. Likely a legitimate government interest (vs. unclear if important enough for intermediate scrutiny). Well-tailored enough for rational basis, reasonable relationship. Not under intermediate scrutiny, may be possible to use less discriminatory means, such as keeping budget same and taking other things out from the disability coverage
Washington v. Davis (1976): police officer jobs required passing of test, even though the test didn’t relate to job duties. A much higher proportion of African American applicants received failing scores on the test than did white applicants. Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the constitution. The test was neutral on its face and rationally may be said to serve a purpose the government is constitutionally empowered to pursue—no disparate treatment. While it had a disparate impact on black people, there still needs to be a showing of discriminatory purpose. Case fell into rational basis, and the means were reasonably related to the government interest of having cops with good language skills (even though test wasn’t shown to be a good predictor of job performance, not as much an issue for rational basis. Would have been an issue for strict scrutiny)
Proving Discriminatory Purpose:

· Clear pattern of impact: Disparate impacts can be evidence of discriminatory purpose, but typically not sufficient by itself to violate the equal protection clause. It would work if there is a very stark pattern of discrimination (Yick Wo)

· Historical background: general history of race relations in a certain area

· Procedural irregularities: city doing something out of the ordinary to pass a certain law

· Substantive irregularities: substance of a law is different than most other ones
· Evidence from legislative history
Intent to create disparate impact needs to be willful, not merely knowing/reckless

· Decisionmaker took course of action “because of” and not merely “in spite of” (Feeney)
· The mere fact that an unwanted by-product is foreseeable does not mean it was intended.

Village of Arlington Heights v. MHDC (1977): MHDC applied for a permit from the Village of Arlington Heights to rezone land to build a racially integrated complex. The Village denied the permit request. No discriminatory purpose. Black residents had greater need, but no “clear or stark” pattern. No history of racist lawmaking. Usual zoning procedures, and provided extra procedural opportunities to P. Consistent with other land use decisions. History revealed concern over property values in the nearby single-family neighborhood, which was viewed as a legitimate and non-racial motivation
Personnel Administrator v. Feeney (1979): plaintiff challenged a law giving preference to veterans when hiring for state jobs—98% of veterans in Massachusetts were men; women disproportionately kept out of state employment by law. Court found no constitutional violation, disparate impact in the absence of discriminatory purpose was a problem for the legislature to resolve. 14th amendment guarantees equal laws, not equal results
City of Austin v. Driskill Hotel (1979): city passed ordinance making it punishable for places of public accommodation to discriminate on the basis of sexual orientation. Hotel instituted rule prohibiting same-sex couples from dancing together in the dance hall. (note: Driskill hotel is not a state actor. This isn’t a constitutional question, just a question if hotel violated ordinance; 14th amendment pertains only to state action). Ordinance doesn’t violate any of the owner’s individual rights, aside from the right to refuse service, which sounds similar to the right to contract…which isn’t protected.
· Hypo: hotel is owned by state government ( 14th amendment equal protection clause violation. Ability to dance with partner of choice (no fundamental right); aimed towards everyone, but disparate impact on basis of sexual orientation (harms gays more than straights) + discriminatory purpose (hotel didn’t want gay clientele). Would likely be quasi-suspect classification, but interests focusing on discrimination are not proper interests and would fail all types of scrutiny. Business interests not valid interests if based on discrimination
Palmore v. Sidoti (1984) [suspect classification – strict scrutiny]: white mother lost custody of her child because of her remarriage to a black person. Law was said to be supported because of racial prejudices that may result/problems racially mixed households may pose for children. 
A1: Right at issue = loss of child custody ( fundamental right

A2: interracial couple vs. single-race couple ( suspect classification

B: strict scrutiny

C1: government interest/ends: to protect best interest of child

C2: government means/tailoring: using race to protect best interest of child is not narrowly tailored. It’s under/over-inclusive 

Even when the decision is based on acceptable motives and not motivated on government’s animus, still not permissible because we have to be very suspicious of race-based classifications
City of Cleburne v. Cleburne Living Center (1985) [no heightened scrutiny for disabled – rational basis]: under city’s zoning regulations, a special use permit was required for the construction of hospitals for feeble minded people, city denied the permit for CLC. Holding that the ordinance doesn’t have any rational basis that the home would pose any special threat to the city’s legitimate interests – requiring the permit rests on irrational prejudice against the mentally retarded. Note: court may not truly be applying true rational basis: talking about true motives, looking for evidence, not tolerant of under-inclusiveness
	
	Neighbors don’t want group home for mentally retarded
	Protect mentally retarded from mean junior high kids
	Protect mentally retarded in flood zone
	Avoid the density of a group home

	ENDS:
Legitimate Gov’t Interest?
	Not legitimate. Simple animus from neighbors. Mere negative attitudes/fear unsubstantiated by proper factors are not permissible
	Not legitimate. Blaming the victim, similar to “not in my backyard” animus. Speculative, not backed by evidence
	Yes, legitimate interest
	Yes, legitimate interest

	MEANS: 
Reasonable Relationship?
	Doesn’t matter. Standard fails because there’s actual animus
	Doesn’t matter
	Under-inclusive. Nursing homes are otherwise allowed, why would this be the one targeted
	Under-inclusive. Other hospitals/old age homes are allowed without a permit


City of Dallas v. Stanglin (1989) [rational basis]: city passed ordinance requiring any dance hall with teenage customers to obtain a special license with restrictive provisions; restricting admission of persons between 14-18. Stanglin arguing the ordinance violated equal protection of persons between 14-18. Court says ordinance implicates no suspect class (dancers vs. skaters? Adults vs. minors?) and impinges on no constitutionally protected right (ability to dance in public with others) ( rational basis. The city could reasonably conclude that teenagers might be susceptible to corrupting influences if permitted, unaccompanied by their parents, to frequent a dance hall with older persons, and that limiting dancehall contacts between juveniles and adults would make less likely illicit or undesirable juvenile involvement with alcohol, drugs, sex ( rational basis exists, constitutional
High Tech Gays v. DISCO (1990)*: DISCO subjected gay employees to more lengthy and intrusive background checks than straight employees ( disparate treatment; acting intentionally based on its view that gay people posed greater security risks. The court relied on Bowers and said that since sexual orientation could be criminalized there, it could not be a suspect or quasi-suspect class requiring heightened scrutiny. It then held that the policy passed rational basis scrutiny.
Romer v. Evans (1996): Colorado Constitution had amendment, no state or local anti-discrimination law may protect “homosexual, lesbian, or bisexual orientation.” SCOTUS said Amendment “seems inexplicable by anything but animus toward the class it affects; it lacks a rational relationship to legitimate state interests.” Denied equal protection to LGBT people because of their sexual orientation. Signaled a shift away from ideology in Bowers, even though it didn’t overrule that since that was based on substantive due process while this was based on equal protection
Vacco v. Quill (1997): argued on equal protection theory, that NY law made an irrational distinction between 2 groups of terminally ill people: those kept alive by artificial means and those who did not require such equipment. Patients on machines could hasten death choosing to disconnect machine, which was protected. Patients not on machines couldn’t hasten death by asking doctors to administer lethal drugs. (no fundamental right, so trying to go for suspect classification, which SCOTUS didn’t agree with). SCOTUS held that NY’s ban was rationally related to the state’s legitimate interest in regulating potentially dangerous acts of commission, with tailoring dealing reasonably with these acts.
US v. Virginia (VMI) (1996) [sex-based classification – intermediate scrutiny]: public military university (Virginia Military Institute) that did not admit female students. Court’s direction for cases of classification based on gender: focusing on the differential treatment for denial of opportunity for which relief is sought, the reviewing court must determine whether the proffered justification is exceedingly persuasive. Virginia had used 2 justifications for single-sex school. But there was history of excluding women, no clear showing of benefits or diversity; and state can’t deny women the opportunity if they willingly want to come, not even talking about changing curriculum. Virginia had made a “parallel” school for women only. But that program wasn’t anything like VMI ( not an adequate solution, had “separate but equal” vibes, didn’t live up to intermediate scrutiny
A1: enrollment at VMI, not a fundamental right
A2: disparate treatment on the basis of sex

B: intermediate scrutiny

C1: single-sex education provides important educational benefits; VMI would have to change its curriculum if it admitted women
C2: assuming court accepts either of the interests, sex-based rule is under-inclusive in that it doesn’t keep unqualified men out, and over-inclusive in that it keeps qualified women out
Less discriminatory alternative: test aptitude, ability
Nguyen v. INS (2001) [sex-based classification – intermediate scrutiny]: US statutes put different restrictions/requirements on the child’s citizenship if a child is born out of wedlock to one citizen parent + one noncitizen parent outside of the US based on if mother is US citizen or if father is US citizen. If father was citizen, he had to submit additional paperwork to prove he was the father. Here, he didn’t
A1: no fundamental right to be given citizenship through naturalization 
A2: sex-based classification

B: intermediate scrutiny

C1: ensure that the child really has a US citizen parent; ensure child has opportunity to develop genuine family ties to US citizen parent ( both important interests
C2: there might be less discriminatory means, but for intermediate scrutiny, ok here; clearly mother will have more time with child from conception, time to develop strong relationship
Johnson v. California (2005) [suspect classification – strict scrutiny]: racially segregating prisoners in double cells in reception centers for up to 60 days each time they enter a new correctional facility under the rationale is that it is necessary to prevent violence caused by racial gangs. Because prison’s policy is an express racial classification, it is immediately suspect ( strict scrutiny. Government interest is avoiding gang violence. Remanded to district court to use strict scrutiny to determine if policy is constitutional or not
Strict Scrutiny for all facially race-based classifications
Sessions v. Morales-Santana (2017) [sex-based classification – intermediate scrutiny]: statutory requirement for US citizen father to have lived in US for 10 years, whereas US citizen mother only 1 year. Government must justify requiring longer period of pre-birth residence for US citizen fathers.
A1: no fundamental right to be given citizenship through naturalization 

A2: sex-based classification

B: intermediate scrutiny

C1: ensure the child’s citizen parent has a strong connection to US; prevent statelessness ( important interests
C2: unreasonable to think father will have less connection to country than mother; sex classification avoids citizenship problem for children of US citizen mothers, but not children of US citizen fathers ( both fail
B. Fairness Rights: Procedural Due Process

Procedural due process: how the government does things

· Requires the government to use constitutionally appropriate procedures when depriving someone of life, liberty, or property

Use when: the government uses inadequate procedures when making individualized enforcement decisions

A. Has the government “deprived” a person of something?

B. Does the thing deprived constitute a “liberty interest” or “property interest”?

C. Was the deprivation “without due process of law” (i.e., did the government follow constitutionally adequate procedures?) If using the formula from Mathews v. Eldridge, consider:

1. The strength of the individual’s liberty or property interest
2. The value of the proposed procedures as a means to avoid wrongful deprivations of liberty or property

3. The monetary and non-monetary cost to the government of the proposed procedures

Adequate notice and an opportunity to be heard must be given to the individual, must be told that the deprivation is threatened and be given a chance to provide input to the governmental decision-maker at a meaningful time and in a meaningful manner
Procedural due process requires unbiased decision making (Caperton)
Moore v. Dempsey (1923): black men were brought to court for alleged murdering a white man. Representatives of the government struck a deal with the court that if people didn’t riot, the men had to be found guilty. Attorney for men didn’t do anything for them, no witnesses called, no black men on the jury. SCOTUS later called this a sham because the trials violated basic requirements of procedural fairness (procedural due process right, 14th amendment) and remanded. All defendants were freed. Even though this wasn’t an equal protection clause case, it was a victory for equality because it ensured due process equality
Board of Regents v. Roth (1972): plaintiff, who was not tenured or contract with university, was let go without an explanation of the University’s reasons and had no opportunity at any stage to present arguments in favor of reappointment. State has no statutory or administrative standards defining eligibility for re-employment and was at the discretion of university officials. SCOTUS: he didn’t have a constitutional right to a statement of reasons and a hearing on the university’s decision not to rehire him for another year.

· No infringement of liberty, he was free to seek any other role. 

· No property interest, no promise of contract renewal
Mathews v. Eldridge (1976): question of whether prior to termination of social security disability benefit, the recipient be afforded an opportunity for an evidentiary hearing. SCOTUS: social security procedures did not abridge right to procedural due process. At some point, the private interest/risk of erroneous deprivation not enough to justify the high cost of additional safeguards by the government
A: SSA benefit
B: property interest

C1: money while disabled from work. SCOTUS: SSA benefits not need-based, and welfare exists if in poverty

C2: not that high. Lots of procedures in place prior termination, decision to terminate based on objective factors

C3: will be too costly for evidentiary hearings, interim benefits/overpayments
Caperton v. Massey Coal Co. (2009): Justice of the West Virginia Supreme Court decided that he was not required to recuse (disqualify) himself under the due process clause from a lawsuit that involved someone who had made campaign contributions to him. SCOTUS held that due process required Benjamin to recuse himself. Don’t need to find that Benjamin was actually biased in his decision-making to say he should’ve recused. Saying if there is a risk of actual bias, due process requires judicial recusal even if actual bias does not exist or cannot be proven. Risk of bias exists when a judge has a direct personal substantial pecuniary interest, as Benjamin did. SCOTUS looked at other precedent when deciding:
· Tumey: involved case with judges with monetary interest in the outcome
· Murchinson: judge was acting as both prosecutor/witness
A: state depriving litigant of unbiased judge
B: results in loss of $50mil verdict

C1: right to unbiased judge
C2: proposed procedure of recusal would help prevent a wrongful deprivation

C3: cost of recusal likely small

C. Freedom Rights: Substantive Due Process
Asks whether the government may deprive a person of life, liberty, or property

Use when: the substance of a law deprives affected people of unenumerated rights

A. Has the government “deprived” a person of something?

B. Does the thing that was deprived constitute a “fundamental right”?

1. Identify the right

2. Decide if the right is fundamental

C. Can the government justify the deprivation by satisfying the applicable level of scrutiny?

1. Ends: government interest

2. Means: tailoring

9th Amendment has been a way to establish that people have unenumerated rights.

Litigants arguing in favor of a fundamental right will often use relatively broad terms. 
The government, arguing against the fundamental right, will typically describe it narrowly.
Lochner v. NY (1905)*: NY law forbid bakers from working more than 60hrs/week, passed by state under state police power. SCOTUS found law unconstitutional, finding that the 5th/14th amendment due process clause (under liberty) included the unenumerated right of the freedom of contract.
Buchanan v. Warley (1917): state law barred a person from moving onto a block where a majority of the residents were of a different race (neutral because blacks couldn’t move into white neighborhoods, and whites couldn’t move into black neighborhoods). Ordinance was unconstitutional under 14th amendment because the state was interfering with property rights. Distinguishable from Plessy even though “separate but equal” because this wasn’t an equal protection issue, it was a due process/property issue.
Adkins v. Children’s Hospital (1923)*: court found minimum wage law for women and children unconstitutional based on due process clause in 5th amendment (using Lochner “freedom of contract” logic) 
Meyer v. Nebraska (1923): law prohibiting teaching foreign language in school. Meyer taught German. The law is unconstitutional. Nebraska violated the liberty protected by due process of the 14th Amendment. Liberty means more than freedom from bodily restraint. State regulation of liberty must be reasonably related to a proper state objective. But these purposes were not adequate to justify interfering with Meyer's liberty to teach or the liberty of parents to employ him during a "time of peace and domestic tranquility."
Pierce v. Society of Sisters (1925): state law requiring all children to attend public schools, effectively eliminating the state’s private schools. SCOTUS invalidated the law as a violation of an unenumerated liberty protected by the Due Process Clause—unreasonably interferes with liberty of parents and guardians to direct the upbringing and education of children under their control.
Buck v. Bell (1927): state law required sterilization of institutionalized feeble-minded person. Although there was equal protection argument, court ignored and focused on due process argument. Claimed government had a good enough reason to restrict right to procreate. Disregarded the precedent set by Meyer, which expanded on unenumerated rights and included right to marry and bring up children.
West Coast Hotel v. Parrish (1937): state minimum wage law for women, Parrish seeking the difference between what she was paid and what minimum wage should’ve been. SCOTUS ruled that minimum wage law for women didn’t violate due process clause overruling Adkins; interest of women is protected because they have little bargaining power, proper exercise of state police power (freedom of contract not a protected liberty)
US v. Carolene Products (1938): based on precedent to enact health regulations & concept that freedom of contract isn’t supported, due process argument not successful against SCOTUS.
Railway Express Agency v. NY (1949): SCOTUS rejected due process clause argument, saying similar to Carolene it’s not court’s responsibility to figure out what is good law/to bypass NY legislature by saying regulation had no relation to the traffic problem in NY. Nothing has been introduced to court to show that the law is “palpably false”
Griswold v. Connecticut (1965): CT law banned all drugs/contraceptives (birth control, IUDs) for the purposes of avoiding pregnancy, but allowed condoms for the prevention of disease. Plaintiffs in this case (physicians/planned parenthood) counseled couple about contraception. SCOTUS ruled that the Constitution did in fact protect the right of marital privacy against state restrictions on contraception. While the Court explained that the Constitution does not explicitly protect a general right to privacy, the various guarantees within the Bill of Rights create penumbras, or zones, that establish a right to privacy. When using strict scrutiny, the ban might serve a compelling government interest of avoiding adultery and extramarital sex, but the means are not good enough, not narrowly tailored.
· Framed as the right to privacy/privacy surrounding marriage relationship

· Bill of rights creates zones of privacy, which can be big enough to include marital privacy/birth control
Loving v. Virginia (1967): freedom to marry is a fundamental right and the government didn’t have a good enough reason to restrict this freedom.
Eisenstadt v. Baird (1972): Baird gave away contraception to an unmarried woman who attended lecture, going against state law that only married couples could obtain contraceptives. SCOTUS extends the right of privacy from Griswold for married people to single people as well ( individual privacy at large. Here, right to privacy meant to extend at least to right to reproductive autonomy.
Roe v. Wade (1973): TX statute that criminalized abortions except those performed with the purpose of saving the life of the mother. SCOTUS found it unconstitutional. As a fundamental right, a woman’s control over her pregnancy could only be restricted through laws narrowly tailored to further a compelling government interest. TX’s reasons for statute: (1) to ensure the safety of abortion procedure, and (2) to protect the fetus and the potential for it to be born. SCOTUS: both important and legitimate interests but did not become sufficiently compelling until certain stages of pregnancy. State’s interest in protecting fetus not compelling until the 3rd trimester
Bowers v. Hardwick (1986)*: state law criminalized any sodomy (not just between same-sex couples) -“A person commits the offense of sodomy when performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another.” SCOTUS approached this as a substantive due process case and said that there is no fundamental right to sodomy. (Because the heterosexual couple was disqualified as a party, this case became about homosexual sodomy). The court applies rational basis scrutiny and upholds the statute. Government interest: morality, consistent with police powers; reasonable relationship: sure.
Planned Parenthood v. Casey (1992): PA law required (1) woman seeking an abortion must give her informed consent prior to the abortion procedure, and will be provided with certain information at least 24 hours before the abortion is performed, (2) if minor, requires parental consent, (3) married woman must sign statement saying she informed her husband. SCOTUS reaffirmed Roe, but it upheld most of the PA provisions. Court imposed a new standard to determine the validity of laws restricting abortions. Standard asks whether a state abortion regulation has the purpose or effect of imposing an “undue burden,” which is defined as a “substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” Under this standard, the only provision to fail the undue-burden test was the husband notification requirement. 

· Undue burden: heightened scrutiny, but less than strict scrutiny
Ends/government interest strong enough?
Means/tailoring close enough? (doesn’t have to be perfectly tailored, just can’t create undue burden)
Why undue burden is heightened scrutiny:

· Looking at legislative purpose to evaluate if a law is an undue burden
· Doing balancing test (individual rights vs. government interest)



Pre-Viability





 Post-Viability
	
	Preserve potential life (discourage abortion)
	Regulate safety of medical procedures


	
	Preserve potential life (discourage abortion)
	Regulate safety of medical procedures

	ENDS

Strong enough?
	No
	Yes
	
	Yes
	This doesn’t really come into play because preserving potential life is the focus

	MEANS

Close enough?
	Tailoring doesn’t matter. Bad goal, don’t care about means
	Banning all abortions not a well-tailored means of achieving. Given how safe abortion is, complete ban is excessive
	
	Banning abortions is a well-tailored means of preserving potential for life, with the exception of maternal health
	


Washington v. Glucksberg (1997): Washington’s prohibition against causing or aiding a suicide didn’t violate 14th amendment.

A: Is there a right to commit suicide with assistance of someone else?

B: SCOTUS says not a fundamental liberty interest protected by due process clause

C: Rational Basis

C1: State has an interest in preventing suicide, and in studying, identifying, and treating its causes; interest in protecting the integrity and ethics of the medical profession; interest in protecting vulnerable groups from abuse, neglect, and mistakes (coercion to get assisted suicide); fear of going down path of euthanasia

C2: Law reasonably related to promotion and protection of interests

Lawrence v. Texas (2003): TX statute made it a crime for same-sex couples to engage in sexual conduct. SCOTUS viewed it as a substantive due process case. SCOTUS could have struck down the law based on either equal protection or substantive due process grounds but wanted to overturn Bowers so chose the SDP route. The court talked about the right to liberty and right to engage in conduct without the intervention of the government. They said that the statute furthered no legitimate state interest to justify such an intrusion in the personal and private life of the individual. [scrutiny of review unclear]
Obergefell v. Hodges (2015): same-sex couples sued state bans on same-sex marriages. SCOTUS says that not only are state bans on same-sex marriage unconstitutional, but states must recognize marriage licenses from other states for same-sex couples. Here, the marriage laws enforced by defendants are in essence unequal: same-sex couples are denied all the benefits afforded to opposite-sex couples and are barred from exercising a fundamental right. The right to marry is a fundamental right inherent in the liberty of the person, and under the due process and equal protection clauses of the 14th amendment couples of the same-sex may not be deprived of that right and that liberty. SCOTUS doesn’t specify which scrutiny being used; but since it’s a fundamental right, assume heightened scrutiny
How to change Casey decision?
· Change supreme court justices

· Stir political opposition

· Set up statutes to mess with date of viability

· Expand laws that don’t create undue burden (but place restrictions on abortion)
Whole Women’s Health was basically an incremental attack on Casey
Whole Women’s Health v. Hellerstedt (2016): TX law required physicians performing abortions to have admitting privileges at nearby hospital and for abortion clinics to have higher safety standards. (1) Admitting privileges requirement posed undue burden; even though it may have been a proper purpose, it had the effect of posing a substantial obstacle because the law would force most legal abortion clinics to close, leaving only 7 open in the entire state of Texas. These 7 facilities can’t accommodate such high demand; therefore, many women will be priced out and/or will receive bad care. Also unnecessary because abortion procedures are already generally safe, don’t need additional licenses. (2) Surgical Center requirement: posed undue burden because it also made unnecessarily detailed health regulations that were irrelevant to running a safe abortion clinic.
Court should ask if an abortion restricting statute will accomplish its purpose. A burden can be due or undue if we understand what the statute is actually trying to accomplish. A form of balancing. If a statute accomplishes something important, then a comparatively big burden may be acceptable. But if statute doesn’t accomplish anything important, then a relatively minor burden will be viewed as undue. ( aka reading Casey as a need to balance factors, rather than just looking at if the law puts undue burdens on the woman
OTHER INDIVIDUAL RIGHTS TOPICS
Various Enumerated Rights
Minersville School District v. Gobitis (1940)*: 1st Amendment rights issue, falling within Carolene fn. 4. Family sought injunction against public schools (to not have to say pledge of allegiance). SCOTUS ruled against the family. Court wanted to avoid making rulings on what should/shouldn’t be done in an educational setting. Didn’t want to effectively become the school board [deferential] 
West Virginia State Board of Education v. Barnette (1943): overruled Minersville School District v. Gobitis. WV law made saluting to the flag mandatory in public schools. SCOTUS held this was unconstitutional. 1st amendment rights are enumerated rights as they are specific prohibitions in the Constitution, and SCOTUS has to protect against infringements of those rights [skeptical]. Court incorporated free speech clause of 1st amendment into due process clause of 14th amendment
 PAGE 
1

