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PART I: DUE PROCESS

1) Due Process

Due Process Clause 
5th amendment: applies to the federal government
14th Amendment: No state shall make or enforce any law which shall abridge the privileges or immunities of citizens or the US; not shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the law
Balancing Test: How much process is enough – 3 factor test
Rule: 3 interests balanced against each other from Eldridge

Private Interest: What is the nature of the protected interest? Private Interest effected by the official action (look at liberty and property interest and include general “hardship factors”)

Chance of Error: The risk you will be “erroneously deprived” of those interests, and the “probable value” if any, of additional procedural safeguards

Exam tip: What is the chance of error under the old process in comparison to the new one? Comparative Risk of error without more procedures (comparing existing procedural safeguard to proposed safeguards)

Government Interest: What are the governments interest in the existing scheme? Governmental Interest including fiscal and administrative cost of new procedures

In many cases, very rare to receive a full evidentiary hearing before crucial governmental decision, but there are some exceptions
Exceptions 

Exception for Opportunities to “Consult” with a government official. Even though no full evidentiary hearing is required, courts appear to require some opportunity for notice and an opportunity to respond.

Before suspension from school

May also receive full hearing before permanent deprivations–like permanent loss of child custody.

Emergency Exception to Exception: that a hearing may be delayed when the rules are specifically tailored to an “emergency.”

Loan Officers who embezzle funds

Police officers who smoke

TSA no-fly case – consulting itself sometimes might violate national security
Due Process Cases

Goldberg v. Kelly:  Facts: Kelly (P) represented a group receiving welfare assistance. P brought suit after benefits were terminated on grounds that state terminated welfare without prior notice and hearing, thereby denying P’s right of due process. Held: Only a pre-termination hearing would satisfy DP b/c of the significant individual interests at stake. 
Policy: Welfare provides the means to obtain essential food, clothing, housing, and medical care for recipients. Termination of aid, during the pendency of the resolution over eligibility, might deprive an eligible recipient of the very means by which to live while he waits.
New PROCESS Requirements to provide procedural safeguards for deprivation of gov benefits: Formal Hearing Requirements (Timely & adequate notice of charges, Opportunity to appear with counsel, address fact finder orally (instead of via letter); personally confront & cross-examine witnesses, Present witnesses, receive a hearing from neutral examiner BEFORE termination of benefits; right to decision on record BUT full opinion not necessary, Explanation for decision
Property & Liberty Def: Goldberg v. Kelly offered new definition of property and liberty, abolishing this old distinction that used to exist that said some things you have privilege to and some things have a right. 
Policy: Historically, procedural due process existed to protect against unconstitutional conditions and grievous loss. Goldberg extended concept to government benefits, like welfare, noting that much of the existing wealth in this country fall outside of common law definition of property.
You now have a legitimate claim of entitlement to gov benefits, before Goldberg it was difficult to show Gov violated Due Process by taking away a gov benefit
Over time, the Court's more expansive definition of “property” has lead the court to play a greater role in defining what kind of process people deserve in a wide variety of adjudicative settings
Key takeaway from Goldberg: In Goldberg, the Court believed that the private interests at stake in providing uninterrupted welfare benefits were very important, and accordingly, that a hearing with rights to contest evidence, personally appear, and confront adverse witnesses were required as a matter of basic Due Process.  
Policy: Weighing the government's interest, the Goldberg court said that even the government had a strong interest in that result. Sure, there were administrative costs, but they were worth it given the government's interests in ensuring that people were protected by a social safety net, could represent themselves without starving, and had an incentive to make sure that deserving claimants cases were resolved quickly and accurately.
Note: Courts have pulled back from Goldberg’s formal hearing requirements

Matthews v. Eldridge: Facts: disability benefits terminated before hearing. Process: Caseworkers reevaluate claims in consultation with beneficiaries and subject to reconsideration based upon written appeal.  Evidentiary hearing given after benefits denied to those who so request. Holding: Not entitled to pre-deprivation hearing
Private Interest: Not need-based like Goldberg. Although a slow process that may impact those w/ modest means, they have access to welfare and other kinds of support

Comparative Risk of error: Disability determinations are more objective than welfare determinations (b/c it’s based off doctor notes) so live adversarial hearing is not necessary and would not be necessarily more beneficial

Exception for opportunity to consult: Unlike in Goldberg, where the court said there was a risk of error under the current standard of talking with social worker, here the court said talking to social worker first to try and work it out was ok and not a bad process. Court relied on the fact that for social security, people still had the opportunity to consult w/ a social worker if they would terminate your disability benefits and you could challenge them – thus there was a low risk of error b/c people still had the opportunity to discuss their case 
Professor: The Court said that medical evidence was more "objective" than the kind of testimony needed to show whether someone was “concealing assets.” (But Don't doctors and occupational therapists make subjective decisions all the time? Is it possible that experts could disagree too? Couldn’t you show that someone was concealing assets with bank records or other “objective” documents?)
Government Interest: Adding the additional hearings would result in a high administrative cost. There will still be overpayments while the hearing in pending and given that there is a 10 month delay, the overpayments could be $23 million annually all to save money for the 2-3% who would win $147 in monthly benefits after a full evidentiary hearing.

Prof: (But note that the Court did not bother to address what the Court said in Goldberg on this point: that government also had an interest in protecting the safety net for deserving social security recipients.)
Applying Due Process to Dean Waterstone’s claim

You could say the impact on Dean Waterstone of DHS' official action was not as big of a deal as a canceled welfare or social security check.  But you could also say TSA has erroneously deprived him of his of "property," by preventing him from using his ticket, or "liberty" by denying his right to travel and staining his good name. 
While the gov’s interest in preventing terrorism and safeguarding confidential FBI investigations is much weightier than Goldberg and Mathews, it's also hard to justify a system that entirely denies parties of the even minimal procedures that existed in those cases: notice, an opportunity to consult with a government official, and an explanation on the record about whether a person was on the list and why. This is especially so given infamous errors and problems with the list, like  Ted Kennedy case:
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Today’s Process: process has changed - now you can be told you're on the list, you can introduce evidence for why you shouldn't be on the list - they will confirm you're not on it - but they won't let you see the evidence that they relied on to be on the list - if they come back and say deny you're not allowed to see why
PART II: PRELIMINARY MOTIONS
2) Preliminary Motions and Preliminary Remedies
Overview

In General: Cases where time is of the essence

There are many cases where time is of the essence—election disputes, the census, domestic violence, contaminated food, illicit money transfers, or obstacles to breaking news coverage. In each of these cases, important interests may be irretrievably lost or harmed without a tool to protect parties while they await a full trial. 
Policy: For that reason, courts have rules that provide people with a range of “provisional remedies”—the ability to freeze assets, seize goods, and even enjoin federal officers or the navy—if they can show, among other things, that they will be “irreparably harmed” by waiting for a full trial. 
Remedies awarded before trial
actions to provisionally seize property before trial (in Fuentes and under R. 64), 
TRO and Preliminary Injunctions (featured in Winter v. NRDC and R. 65 / DHS
declarations supporting and opposing a preliminary injunction 
Preliminary Injunction Rule 65
4 factors for Injunctions from Winter. Note: you must notify the other side. Preliminary injunctions can last through the end of a trial on its merits.
Likelihood of Success on the merits: How likely is it that you will win (Substantive Law)
Suffer Irreparable Harm: Is there a reason you cannot wait and get money damages if you win later? What harm do you suffer if you don’t get this injunction
Balance of Equities: Who is worse off with or without the injunction?

Who is harmed more? For P you argue: P is harmed more if no injunction and D not harmed if injunction. For D you argue: D is more harmed if injunction and P is not harmed if no injunction

Exam tip: Is the injunction is too broad? In Winter, the injunction was against using sonar at all and that was considered unworkable for the navy – the court said maybe we can accommodate the whales w/o having this blanket injunction for using these sonars
Public Interest: How will an injunction impact other people and interests

Easier to capture public interest when you have gov v. non-profit both can say things about public interest

Both can argue we are representing the public interest

Winter v. NRDC: Facts: Navy's use of radar doing exercises off cost of SoCal. NRDC showed the use of radar was unnecessarily killing/harming whales and other marine life. NRDC filed an injunction for how far they could do training off the coast and what time they could do it at
The NRDC had a strong argument on the merits that the Navy didn’t follow the environmental laws when it began conducting its sonar exercises of the California coast. And it also made a very strong showing that whales and other marine life would be irreparably harmed, with rigorous scientific studies demonstrating nearly 170,000 instances of behavioral disturbances to marine life. Nevertheless, the court still found that the “public interest” and “balance of equities” (the harm to the government with the injunction”) disfavored an injunction.  
Likelihood of success: Avoids it. Courts defer to complex, subtle and professional decisions training and control of military force may mean a narrowly tailored injunction towards producing an environmental report, even if P wins on merits.

Epic Games v. Apple (Merits column blank b/c substantive law was about antitrust)
Whether Epic deserved a TRO or Prelim Injunction against Apple for delisting Fortnite from the Apple App store. 
Epic Irreparable Harm: Epic's core business. Like the hospital in Geoghenan, Epic's core business was threatened by Apple's efforts to delist its product and bar outside developers from creating other programs for Fortnite in the future.  
Technology moves fast: when gamers can’t play together and app developers lose access, they will lose customers, good will and products at a loss that can’t be estimated.  
Emphasized importance of connecting across platforms to Epic's success. Users on other platforms, like a Sony PlayStation, would participate in the latest season of Fortnite. But without the updated Fortnite, Apple players will be stranded on an old version of the island and cannot play with those whose games have been updated. 
Apple Irreparable Harm: Epic not irreparably harmed b/c of what Apple did, but b/c of what Epic did.  It was Epic's decision to change its App to work around the 30% arrangement that it had agreed to pay Apple for years.  And there was no compelling reason for Epic to break its agreement with Epic just before trial.  
Epic’s 1984 parody video undermined it's arguments.  If Epic had time to make a sophisticated video and time its release to coincide with its TRO motion, where is the emergency?
Epic Equities: Epic argued that the balance of equities favored it over Apple.  Epic is David to Apple's Goliath.  Epic already lost 60% of its revenue due to Apple's actions and will continue to lose developers, who will have to begin programming for other businesses to stay afloat.  Apple, by contrast, is the largest business in the world.  It can take a temporary hit by losing 30%  a purchase on one game, while the dispute is litigated
Apple Equities: If injunction is granted, Apple loses ability to invest and maintain its App store around the world, as other App makers flock to its platform at a lower price than other App stores. Besides, Epic can always recover antitrust damages if they win at trial
Epic Public Interest: The harm to Epic would also extend to third parties, highlighting how the public interest favored Epic. The resulting damage to Epic’s customer goodwill would extend beyond the players on Apple mobile devices to the millions of their friends and family who cannot join them. And outside developers, who had done nothing to trigger Apple's draconian response, would lose out on critical business because they would be barred from accessing Apple's source code in the future and could no longer program for Epic's games on the Apple iPhone. 
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“Welfare provides the means to
obtain essential food, clothing,
housing, and medical care...His
need to concentrate upon finding
the means for daily subsistence,
in turn, adversely affects his
ability to seek redress.”

Consulting a social worker isn’t
enough. People need notice, an
explanation, personally appear,
present evidence, confront witnesses,
and argue will help in fact-specific
determinations.

“The same governmental interests
that counsel the provision of welfare
counsel as well its uninterrupted
provision.” Also, states save can
money by “developing procedures for
prompt pre-termination hearings.”

Year long delays to determine
benefits for families with
“modest resources” can impose
“significant” hardship. But not
as much as it would on welfare
recipients.

Consulting with, social workers,
access to information, and
written submissions are enough.
The decision to stop disability
benefits turn upon “routine,
standard, and unbiased medical
reports by physician specialists.”

“The most visible burden would
be the incremental cost resulting
from the increased number of
hearings and the expense of
providing benefits to ineligible
recipients pending decision.”

DHS’s procedure doesn’t implicate
Waterstone’s ability to eat (well, a
little). But it does compromise
other valuable rights: travel, see
kids, work, and arguably, his good
name.

An internally, secure process exists to
vet names at multiple stages at the
FBI and DHS. But unlike Goldberg o
Matthews, almost no process exists to
consult, obtain info, submit evidence
or get an explanation.

The US needs to fight terrorism and
withhold classified information. But
bad data also undermines security.
And it can supply unclassified
summaries or give info to counsel
with security clearances.



Apple Public Interest: Public interest in maintaining contracts and recovering its multibillion dollar investment in maintaining the App store. And, on balance, the threat to Apple’s business model was greater if relief were granted before trial: developers could freely design work-arounds to App Store security designed to protect consumers. 
Temporary Restraining Orders Rule 65
Governs both TROs and Preliminary Injunctions 

TRO- issued to preserve the status quo pending a hearing on a preliminary injunction

Can be issued in extreme circumstances without notice to opposing party (ex parte TRO – which means issuing TRO without notice)—65(b)(1)

TRO can be issued without notice under certain circumstances – need verified complaint. An attorney must write and swear by it and explain why the relief is so immediate and you can’t tell the other side before you get TRO.

65(b)(2) - TRO expires after 14 days unless court extends it – or could by that time have a full hearing or a court may dissolve the TRO within a few days.
TRO is distinguished in time by which you get it, but you tell other side so they have opportunity to respond at that hearing. If it’s a rare case where it’s w/o notice b/c no time or risk involved – the rule says you can move to get a fair hearing to dissolve TRO after a few days. Then at end of 14 days court schedules motion to convert to Prelim Injunction
Exam tip: Assembling evidence (reviewing and drafting written statements) is important for TRO and PI b/c you need to convince a court there’s a good reason to act before they receive information they would ordinarily see in a full trial
Index News v. DHS: Journalists wanted a TRO to stop police officers from forcing journalists to disperse and from police taking their cameras. Photographer showed he was clearly involved in press with press jacket, was far away from crowd, is fearful for his safety b/c of all the police brutality tactics used (irreparable harm), and public interest in showing the people what is going on. Police offer statement showing how they have a public interest to keep people safe, irreparable harm (“journalist” holding gun), having to protect people. 
Journalist statement: highlights how he operated under constant threat of injury, and how he was even shot, even though he was readily identifiable as a journalist, set apart from the crowd, providing breaking news coverage on an issue of national importance. 
Likelihood of success on merits: First Amendment Issue
Irreparable injury (chilling coverage of important breaking news that would be forever lost), 
Balance of equities favored journalists like him (because officers could distinguish them, particularly when set off from the crowd taking pictures), 
Important public interests were served by protecting work like his (not only documenting the protests, but the police’s response to it)
Anonymous Police officer statement: emphasized factors designed to rebut claims of irreparable injury and show how the balance of equities and public interest disfavored an injunction. His statements tried to emphasize the violent conditions officers navigated and the difficulty officers faced distinguishing journalists from others.  
Likelihood of success on merits: First Amendment Issue
Journalists were not irreparably harmed (b/c they could cover the protests at a > distance w/o/ entering a chaotic environment that disrupts public crowd control), 
Balance of equities tips in favor of officers (who may be injured by observing an injunction that permits potential wrongdoers to disguise themselves as journalists), 
Public interest disfavors an injunction (because it would chill officers’ ability to protect other federal property or even journalists and others).  This appeals to the same kinds of “subtle, complex, and professional” judgments the court emphasized in Winter: his training in handling public emergencies and protests, as well as the difficulty managing fluid, crowds of people, at night, in heavy gear.
Portland Journalist Outcome: Court did issue injunction b/c there was a strong likelihood the journalists would win on the merits and would suffer irreparable harm b/c they would lose out on being able to documenting breaking news that would be lost forever
	Standard
	Winter v. NRDC
	Journalists
	DHS

	Merits
	Deference to “complex, subtle and professional” decisions training and control of “military force” may mean a narrowly tailored injunction towards producing an environmental report, even if plaintiff wins on merits.
	Unlike Winter, courts carefully scrutinize 1A violations. Exceptions only exist when gov’t actions “narrowly tailored” to “overriding” interests. Gov’t indiscriminately used force in public forum, did not distinguish journalists, and retaliated for bad press.
	Like Winter, government needs flexibility to protect federal property, officers and public in chaotic, nighttime protests. No first amendment interest in being protected from lawful crowd control orders.

	Harm
	The Court does not question the importance of plaintiffs’ ecological, scientific, and recreational interests which may very well be harmed. But they can be accommodated with a narrower injunction. 


	Loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury. Fear of injury or retaliation chills effective coverage of protests and the federal response. 


	No irreparable harm. Journalists can lawfully exercise their 1A rights, by covering protests from greater distance and adhering to federal agents’ orders. 



	Equities
	Although speculative, balance favored Navy given senior Navy officers’ “specific, predictive” judgments about how the preliminary injunction would reduce military effectiveness.


	On balance, the injury to the journalists is greater without an injunction.  A carefully-tailored injunction can allow DHS to protect federal property and distinguish journalists apart from the protests. 


	The government's countervailing interest in maintaining public order on public property outweighs Plaintiffs' First Amendment concerns. Others can exploit injunction curbing DHS

	Public Interest
	Strong public interest in effective, realistic training of its Navy sailors.


	Strong public interests in protecting 1A and outing government abuse.


	Strong public interest in public safety, property and journalists.




Replevin

Rule 64: May seize property, under state law, at beginning of action to satisfy a judgment. You must provide notice, evidence, bond and before neutral decisionmaker. If done without notice, you need a good reason. Entitled to remedies like replevin at the commencement of the case to secure “satisfaction of a potential judgment” at the end of the trial.
Purpose: to prevent D from disposing of the property during the course of the case. Seizure can be very useful in a case where P asks for damages and is worries D will dispose of its nonexempt assets during the case
Limitations: Even though pretrial seizure is for a limited time (the duration of the case), it constitutes a “deprivation” of D’s property within the meaning of the 14th amendment. Thus, D is entitled to due process of law
Fuentes v. Shevin: SCOTUS held Due Process limits replevin. Here, Court struck down a state law that allowed a creditor to repossess property sold on credit without prior notice to the debtor. The law allowed the creditor to file an application making only cursory allegations that he was entitled to the property. The sheriff would then seize the property. The debtor received no prior notice, either of the suit or the seizure. That the creditor was required to file a bond was not sufficient protection to satisfy the Due Process Clause.
Nothing from stopping the creditor from lying when filing the bond and just taking the property. Creditor could make conclusory statement that he owned the property. Even a temporary, non-final deprivation of property still violates DPC
You can seize property from people, but the limitation is that state laws still have to be consistent with Due Process.
Prof: these FL statutes for seizure are unconstitutional b/c they don’t have any independent way of even assessing if the person is entitled to relief or not, it was just a boilerplate form. This doesn’t implicate a public interest b/c it’s just a dispute b/w 2 parties, it’s not an emergency that you need relief right now. We would want at least some assurance that an independent person could look at the form/complaint and suggest there is some merit on the claim or that it will be destroyed right not if they don’t reseize the property and it would help if it’s also in the public interest

Example of claims involving the public interest: cases involving the IRS, cases involving the FDA and seizing contaminated food, an emergency need for a recall of a dangerous car

3 exceptions:
Important Government or public interest

An immediate threat to relief you seek

Independent assurance the claim has merit

Jonah and the Seizure of the Green Screen
Like the Fuentes v. Shevin – the agent who seized Ms. Fuentes’ stove, Jonah should have been required to

Provide Zimmerman with some notice and an opportunity for a hearing or 

Demonstrate why it was necessary to seize Zimmerman’s property without notice, with some meaningful evidence supporting their claim for legal relief, and before  a neutral decisionmaker

3) Contempt
Contempt and Injunctions
Contempt: A party or lawyer who disobeys a court order or court rule risks being found in contempt of court. A contempt motion must show convincing evidence that a party violated clear terms of a court order
Walker v. City of Birmingham: Facts: MLK applied for a permit to march b/c ordinance said must have permit to march, but City denied. MLK still planning on marching, but at 1 A.M. the city filed an injunction without prior notice or an opportunity to respond. MLK still marched and was arrested and held in contempt for violating the injunction. If there was no injunction – MLK could argue the ordinance was unconstitutional and if arrested for the wrong reason can raise a defense against the law. What is the difference b/w that and defying an injunction? 
Court says that you have to take legal means to attack the constitutionality through the court system rather than just taking action on your own and defying judicial order. Must raise a challenge through judicial process.
Collateral Bar rule: parties in litigation must obey even unconstitutional orders until they are dissolved or set aside

Exception: They don’t give you notice or court says they won’t rule on your challenge of the order for a long period of time – then it does violate Due process
Policy: Reasons court believes that following judicial process to overcome an injunction is better than defying injunction and challenging it later:

Maintain rule of law: Concept of judicial supremacy - must rely on courts to challenge a law and we rely on courts to settle that as opposed to people on their own. We expect people to go through the judicial process to set aside an injunction  

Orderly process: The need for an orderly process to contest our laws and if there isn’t one - then all is chaos and no one has to listen to laws they don't agree with

We don’t want people to sit as a “judge in their own cause:” We need a forum to judge who is acting lawfully or not and court thinks that the administration of justice must be channeled through a process in the courts

Unjust results: Court recognizes following the judicial process is important, but sometimes it is flawed b/c under these rules MLK had to challenge the merits in court – but couldn’t b/c of the timing they gave him the notice. Unfortunately, the court still said MLK must follow the rule from the court even if it’s unconstitutional, and if they want to claim it’s unconstitutional, they must go through the legal channels
MLK could not subsequently challenge the merits of an ex parte injunction, delivered in the dead of night, based on a law that likely violated the first amendment. The administrative justice in Alabama at least was deeply flawed that MLK couldn't have gone through that process b/c the justice delay of going through the court system process would have taken so long that they never would have been able to achieve what they wanted to achieve (the protests and marches)
Shows the power of process: Doesn’t matter what the substantive law is, what matters is the process you follow to challenge it

Interpretation of Injunction Order

When given an injunction, lawyers have to interpret how that order has to be applied. The court can still hear arguments that someone is violating the order and is in contempt, but the fact that you then have to interpret the injunction means that you too are kind of a player in the administration of law as lawyers.

Index News v. DHS: Judge granted injunction (a Temporary Restraining Order) that (1) only applied to "intentional violations," (2) where officers "reasonably knew" the targets were journalists, (3) who were not "incidentally exposed" to crowd control devices and (4) "set apart" from the crowd.
DHS sent memo interpreting what it means to be incidentally exposed: while not the target – journalists still may be exposed to crowd-control devices b/c of their location
DHS couldn’t arrest anyone they “reasonably know” to be a journalist/legal observer, unless they believe they’re committing a crime. Reasonable knowledge included official gear. 
DHS will not violate the order when journalists are “incidentally exposed” to crowd control devices. 
DHS lawyers basically suggesting ways to get away with acts – so long as you don’t intentionally target journalists, DHS officers will be ok. 
Professor’s Question: Do government lawyers have a different obligation, as officers of the court, to do more to prevent incidental exposure to journalists and comply with the injunction? Or do they owe an obligation, as officers of the executive branch, to make sure a federal agency aggressively pursues its direction to the limit the law will allow
PART III: FORUM SELECTION

4) PERSONAL JURISDICTION
General Rule

How to approach Personal Jdx

Step 1: Does the state forum’s law (long-arm statute) assert personal jdx over the D

If No,  forum does not purport to assert PJ and case is dismissed

If Yes ( see step 2

Step 2: Was there consent? 

If yes ( no constitutional analysis (however on exam keep going)
If No ( see step 3

Step 3: Constitutional Due Process

Is there General JDX or Consent

For General jdx: Is the D “essentially at home”

Parties can always consent, but K will always be reviewed for fundamental fairness to ensure no fraud or bad faith

Is there specific Jdx

Purposeful availement (minimum contacts)

P’s claims arise out of or relate to D’s contacts w/ forum state

Fairness: take into account the D, P, forum, and other states’ shared interest in relief

Personal Jdx is about 3 intersecting values
Meaningful participation: 

Is it fair given all the obstacles / inconvenience in going to another state for litigation and the fact that you have no connection to a state? This is 1 reason why you say it violated Due Process
Consent:

If you do consent, it can override the issue of fairness. Once you litigate, you are deemed to have waived it and it doesn’t matter anymore

Consent can either be express by agreeing or implied by doing a lot of business in a state
State Sovereignty: Territorial Reach
We operate in a system of state sovereignty and FL doesn’t have a sovereign right to tell CA citizens what to do
Traditional Rule for Personal Jdx: Pennoyer v. Neff 

D had to be present in a state’s territory for a judgment to personally bind them

Pennoyer v. Neff argued that for an out-of-state court to exercise jdx over you would violate the Due Process b/c it’s not fair and you have not consented to it and it would be a huge stretch of state power

Could only assert PJ in 4 ways

D arrives in the state and someone serves you while you are in that state

D lives in the state

D consents to it

D appoints some agent to be served in the state

Problems with the Traditional Constitutional Bases for PJ is that it doesn’t work well for

Corporations and other entities, where “presence” is a legal fiction

Intangible injuries – what if you are defamed ( can be defamed anywhere

Cross-border transactions

Technology ( like Twitter where you can be anywhere

Long Arm Statutes

Overview: Statutes that allows courts to assert PJ over out-of-state Ds. (I.e. long arm of the law stretches beyond the state boundaries to reach and grab the D”
State Long Arm Statutes all look different and a lot of them are typically laundry lists

They can be narrower or broader than due process

CA allows you to sue on anything the U.S. constitution allows ( so can just do Step 2

Federal Jdx Long-Arm Statute Rule 4(k)(1)(A)

If a state can exercise PJ over a D then a federal court located in that state can exercise PJ - so we do the same PJ analysis
Gibbons v. Brown: P sued D in FL in relation to a car accident in Canada. Gibbons (D from TX) sued Mr. Brown in Florida for injuries she sustained. (Wife not party to first lawsuit) and Ms. Brown (plaintiff) later sued Gibbons in Florida for injuries she alleged were caused by Gibbons’ faulty directions. P alleged she had PJ in FL b/c D subjected herself to PJ of FL by bringing suit there years prior. 
P did not show D had sufficient minimum contacts w/ state to satisfy due process. P’s only basis for PJ was that D brought a prior lawsuit in FL.
Court ruled the w/o any other substantial and not isolated activity w/in the state, a D’s only connection to a state by prior a previous lawsuit there was not enough to meet FL’s long arm statute. 
Consent

Consent rule: It’s always constitutional for you to consent to jdx. Can consent in 2/3ways 
Show up and litigate: this waives your ability to contest personal jdx 

Sign a contract in advance – forum selection clause
Carnival Cruise v. Shute: Couple from WA boards a Carnival Cruise ship in L.A. and is injured on ship off CA coast. Their ticket on the back says can only sue CC in Florida (where CC is incorporated). Couple argued it was a form K and that's why it wasn't fair b/c there was no negotiation. SCOTUS disagreed and enforces K for consent
Contract language: "it is agreed by and between the passenger and the Carrier that all disputes and matters whatsoever arising under, in connection with or incident to this contracts shall be litigated...in the state of FL."
Policy: 
Certainty (for both parties: When traveling by boat, you might not know where you can sue someone b/c int’l waters. Also, cruises have int’l passengers and w/o this consent then it would be unclear where CC could be sued and would spend too much time litigating that. 
Fairness: FL is not random ( it’s where CC is incorporated and they didn’t pick FL to prevent people from suing them completely. Also, couple was notified b/c it was on the ticket
1. If the forum selection clause instead said to sue in Maine and if CC has a small connection to that forum (i.e almost no ships leave from ME) ( could argue it was in bad faith. 
2. A big reason court allowed for CC was b/c it made sense fairness wise - it had a meaningful connect to FL
Consumers benefit b/c CC saves $ from not worrying about what jdx they will be sued in so the tickets are cheaper. 

Exceptions when Consent not enforceable 

If it is not clear and in a text that the customer cannot understand. 

If there is no option to cancel the ticket or no availability to get out. 

If the consent was obtained through fraud or duress. 

If the clause is selected randomly away from the principal place of business and it appears that it was done to discourage lawsuits.
Registering to do business within a state on the condition that you agree to jdx in that state (On exam only discuss if prof gives us a registration statute and says argue both ways)
Against Use of Registration for consent: Daimler was concerned about being able to be sued everyone and so they were super specific about where you have general jurisdiction (PPOB and HQ) 
Rule: Consent is only valid if it is given both knowingly and voluntarily. When a state asks a corp. to surrender their DP protections of general jdx rights of only being liable for General PJ “at home” in order to do business in that state, the state's statutory scheme is unconstitutional and any consent even if made knowingly is not given voluntarily. 
In Re: Asbestos Products Liability Litigation v. Chesterton, Inc: P brings suit against 48 D's in PA court alleging that her husband was exposed to asbestos during his naval service and this led to his death. Her husband's contact with asbestos did not happen in PA, the company is incorporated and has its place of business outside of PA and P is a citizen of Virginia but D is registered to do business in PA. 
Reasoning: While, PA's registration statute is clear and provides for a knowing waiver the fact that this waiver violates the doctrine of unconstitutional conditions makes it not a voluntary waiver. This doctrine prevents the government from asking the individual (or corporation) to surrender by agreement rights that the government could not take by direct action and here PA is asking foreign corporations to do just that. 
3. Policy: Sovereignty and Certainty: If PA can allow a business registration to consent to general PJ then nothing would stop every state from doing this too and then we have the problem Daimler was trying to avoid. 
4. Tradition: byproduct of Int’l Shoe and Daimler b/c Daimler was explicit when they said a corp only has General PJ in 2 places (PPOB and HQ)
5. Fairness: If forced to waive DP rights to do business in that state then can’t meaningfully adjust its conduct to avoid any future litigation in that state b/c don’t know how to alter your conduct when could be liable to anything Exam We can still sue a co. anywhere if they do something wrong under specific jdx principals, so it’s not completely insulating these business from liability, but w/ Daimler as a guiding principal, we are just not expanding liability for someone to be sued for any reason anywhere
For Use: Daimler specifically said they are not going to address the issue of consent by registration and there is tradition of allowing this.
Rule: Personal Jurisdiction Is fair when the defendant consents to it. 
6. Corp doesn’t have to register to do business in a state any more than Ps in Carnival Cruise had to take that cruise ship. Just b/c Corp couldn’t negotiate or felt coerced is no different than a form K. 
Rodriguez v. Ford Motor Co.: P (from NM) bought a Ford from a private seller in NM. Later, P died when the roof structure caved in. P alleges that D consented to jurisdiction in NM by registering in compliance with NM's state registration statute.  

Reasoning: Daimler did not specifically address the issue of consent to jurisdiction. Rather, the court impliedly and asking a corporation to do this does not violate the unconstitutional conditions doctrine because many courts have upheld the validity of consent by registration statues numerous times since the development of the unconstitutional conditions doctrine. 

7. Policy: Sovereignty and Certainty: When a state makes their registration statute very clear that it constitutes consent to General PJ. Business will know where they will be sued and can adjust their conduct by not registering in that state. Tradition. Consent to general PJ by registration has existed for 100 years (since Pennoyer). Fairness: DP can always be waived by defendants. This is also a fair way to ensure state citizens have access to courts to redress injuries against domestic and foreign business alike.

Minimum Contacts and General Jdx
Minimum Contact Test: “A court may assert general jurisdiction to hear any and all claims against them when their affiliations with the State are so ‘continuous and systematic’ as to render them essentially at home in the form state” (And thus as to not offend traditional notions of fair play and substantial justice (International Shoe v. Washington)
Daimler AG v. Bauman: Clarified what “essentially at home means”
Individual: At home in the state of her domicile

Corporations will similarly be “at home” both in the state of their incorporation and in the state that is their Principal place of business

EXCEPTION: Where the company's operations in that State, even if it's not the PPOB or where a corporation is incorporation, might be so substantial as to be at home even after Daimler
Perkins v. Benguet Consolidated Mining Co: D was a co incorporated in the Philippines but during WWII, ceased operations and its president moved to Ohio, where he kept an office,  kept the company files, and supervised his the company from the Ohio office. Perkins sole wartime business activity was conducted in Ohio. Noting that the corporate president “carried on in Ohio a continuous and systematic supervision of the necessarily limited wartime activities of the company,” the Court concluded that due process would permit Ohio courts to exercise general PJ over Perkins' claim.

Ex: Tesla has been in CA for 10 years and incorporated in DE, all major plants in CA, and ¼ of office in CA, so even though HQ moves from CA to TX might be able to argue can still sue Tesla for general PJ in CA like Perkins case

8. Counterargument: In Perkins, D left his HQ in Philippines and moved everything to Ohio b/c of WWII and he couldn’t do any work back at HQ. However, w/ Tesla, he left CA and while he left some factories behind, now work is being done out of TX. Also, in Perkins D it was the new location where D was doing everything. Here, this is the old location that Tesla left. A court might say for certainty that this still shouldn’t be allowed and doesn’t meet Perkins because then a state could never “leave” their old State for PJ purposes if they still maintained some operations there.
Policy: Why can we sue a corporation w/ so much continuous and systematic operations in state (like where they are incorporated) for something unrelated to that state? 
Fairness: It’s fair especially when a corporation is getting of benefits of a state (such as when they are incorporated there)
State Sovereignty: Forum state has an interest in regulating its citizens 

Certainty: Makes it easier for people to identify where they can sue a corporation which reduces some transaction costs of litigation b/c of a more bright-line rule
Might be able to get more evidence / information when suing a corporation where the operations are

Easier to collect judgment 

For Corporations: Certainty of for Ds to structure their primary conduct in a way based on where they will be sued 
Thus it’s fair to hold D responsible for something that has nothing to do with state bc it is in a limited # of places where companies expect it (PPOB and HQ)
Corp might have such substantial and continuous contact all over the world that we want to limit the # of jdx so a corp can predict where they are going to be sued
Goodyear Dunlop Tires v. Brown: 2 boys from N.C. were killed in a bus accident in Paris b/c of defective tires made in Turkey by Goodyear’s subsidiary. Tire was manufactured in NC. Court held no minimum contacts for general PJ. ﻿General jdx was available to hold a corp. answerable for all claims within the state, only if “their affiliations with the state are so ‘continuous and systematic’ as to render them essentially at home in the forum state.” 
Unlike Perkins, “whose sole wartime business activity was conducted in Ohio,” Goodyear's foreign affiliates were “in no sense at home,” in NC and thus no general PJ
Goodyear had sales in NC but was not “essentially at home” in the state

Prof: Short of moving all operations to Ohio (like Perkins) having one affiliate factory in NC ( not enough for general PJ
There is no specific PJ bc the bus accident took place in France and tires alleged to have caused accident was manufactured in Turkey

May be PJ if tires were sold to NC then argument for specific

Daimler AG v. Bauman: Ps alleged Mercedes Benz Argentina collaborated w/ Argentinian state security forces during the Dirty War. P sought to hold Daimler vicariously liable for MB Argentina (a subsidiary). P argued could sue in CA b/c MBUSA was another subsidiary of Daimler. MBUSA is a DE LLC w/ a PPOB in NJ and have multiple CA based facilitates and did 2% of all business in CA
If SCOTUS allowed Daimler’s CA activities to suffice and allow adjudication of an Argentina rooted case in CA, then the same reach would be available in every other state which MBUSA’s sales are sizeable. The problem with this is that it would scarcely permit out-of-state Ds to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable to suit

The problem wasn't that they didn't have enough contact in CA, it was that they had so much contact everywhere else too- so better to look at the pragmatic place to hold them responsible - which would be place of incorporation and PPOB
Minimum Contacts and Specific Jdx: 
3 things to show for specific jdx

D purposefully availed itself of the benefits of the market in the forum state such that you can say the D has minimum contacts with that state (b/c they did so on purpose)
Purposeful Availment: There must be some act by which the D purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protection of its laws. Different ways to meet purposeful availment: 
Employment in the state (Int’l Shoe)

Ongoing Contract for Services (McGee/Denkla)

Stream of Commerce into state (WWV / Nicastro)

Tort w/ Effects in State (Calder/Keeton)

Website Interactivity in state (Zippo)
P's claims arise out of or relate to why the D has some kind of contact with the forum
Exam tip: Explain how the lawsuit is linked to the D’s contact w/ that forum

Test: Causation/But-for: D’s forum contacts in some way caused P’s injury

Evidence: D’s forum contacts are at least evidence of one or more elements of the claim
Reasonableness/Fairness: is it at least fair to hold that D sued in that state - taking into account D's interest - the P's interest - the state might have interest in enforcing their own rules / their sovereignty, and sometimes other states interest
Private Factors: Burden on D to bring this out of state D into this different state – will it be hard for them to locate witnesses far away- and then how much of a burden is it on P to have to litigate in a distant forum. How much of a burden is it going to be on one party over the other given their resources and given their access to witnesses / evidence
The more D could reasonably anticipate a lawsuit in a forum, the more likely a court will say it’s fair for the D to be subject to SJ

Public Factors: What is the forum courts interest in litigating here. Does court have interest in ensuring forum for their residents to sue. Does D’s forum state have an interest in hearing the claim where the D resides. Is there one state that can hear all the claims – is there one state that can efficiently resolve all the various claims
Ex: state interest in regulating traffic accidents, what’s the most efficient place to resolve everything, what’s the burden on D having to come litigate in this forum

Purposefully availing to benefits of a state: (intentionally)
Powell defamation example: traveling to a state, acquiring business in the state, making defamatory statements in the state, etc

Having a branch office in the forum state ( ongoing business presence 

International Shoe v. Washington: Int’l Shoe was a DE corp w/ PPOB in Missouri, and sold goods in Washington. Under WA law, ISC was supposed to contribute to the WA unemployment fund. The company had about a dozen salespeople residing in WA, but ISC had no offices or warehouses there. Sales people met with customers in hotels and public spaces and put up temporary displays. These orders were then sent to Missouri where for the manager to approve the orders. These orders were filled from facilities outside Washington. The WA sales-force was more or less a mere conduit for sales activity of ISC (their discretion was limited to showing samples and soliciting orders)

Yes, Specific Jdx. Purp. A: Yes: D employed 13 traveling salesman in WA, who earned $31k and who benefited from WA unemployment insurance. Arise out of: Lawsuit seeks to collect taxes to fund WA unemployment insurance program. Fairness: The large volume of interstate business including right to sue in WA’s courts, PJ is fair b/c the obligation here sued upon arose out of its activity in WA International Shoe’s activities in Washington were from a large volume of interstate business. Its salesmen occasionally rented at International Shoe’s expense rooms in hotels or business buildings within the state for exhibiting samples
Arg for P: No offices/merchandise in WA, All major decisions was made through the Missouri office, Salesman had no authority to enter into binding K, only rent sample rooms, sales were limited to $31k and they only had 1 shoe to display 

International shoe is the bridge, modern formulation of when we have personal jurisdiction - it used to be just about whether you lived in state or out of state - and now there is an overarching test for fair play and justice 

Today we think of international shoe really as specific jurisdiction - because the facts of the case relate to a specific claim. 

Best case for general jurisdiction is Goodyear and Daimler because those two cases have made GPJ easier - if you are essentially at home then that’s the basis. Don’t use International shoe for General PJ

McGee v. International Life Insurance Co. – Franklin (CA) purchased a life insurance policy from D, a Texas company with no offices or agents located in CA. P’s policy was the only one in CA. He paid his premiums until his death, after which D refused to pay and said no PJ

Holding: Purp. A: Court said yes specific PJ b/c D purposefully availed themselves to CA when D solicited a CA resident while they knew he was in CA and they offered to insure him while he was in CA. Arises out of: Lawsuit sought to collect insurance payout after P died in CA. Fairness: Not undue burden b/c modern transportation and communication has made it easier for foreign Ds to defend themselves in an outside forum
Policy: CA had an interest in protecting their insured residents can sue insurance company and make sure they get the benefits. CA residents would be at a severe disadvantage if forced to follow an insurance company in a distance State to hold it legally accountable. 

Hanson v. Denkla: Deceased created a trust in DE w/ DE co. and then moved to FL she continues to get $ from the trust and then dies in FL. Court held no specific PJ in FL
Like McGee: ongoing relationship b/w parties, lasted several years, trust fund is similar to life insurance where it’s designed to pay people after you die

Unlike McGee: P moved, FL had no interest in making sure a DE trust got paid b/c it wasn’t established in FL, it was just getting paid to her regardless of where she lived.
Reasoning: The unilateral activity of those who claim some relationship isn’t enough to hold D responsible. D must actively do something to purposefully avail itself of the jdx. D didn’t purposeful avail themselves to FL it was P who decided to move and that’s not enough (even if it was foreseeable) to say purposeful availment.

Purposeful availment and Negligence and Strict Liability: 
These are all unintentional acts where you don’t intend to harm someone but someone gets harmed anyway

Worldwide Volkswagen v. Woodson: P bought car in NY. VW regional distributor and dealer was incorporated and had its offices in NY. P was moving to AZ and while driving through OK, they got in car accident due to defective design of their VW vehicle. Court said OK did not have jdx b/c the Ds carried on no activity whatsoever in OK. That only connection to OK was that the accident happened in OK
Purp A.: Ds did not purposefully avail themselves of OK laws in anyway, their car just happened to end up there. D never solicited any business in OK and D has no control over where P goes. D must have made some conscious effort to market in the forum state / i.e. purposeful availment. Arise out of: lawsuit only connected to P’s independent decision to drive to OK, not anything D dealer/distributor did. Fairness: Fact that a NY business earns substantial revenue by selling a product that people buy so they can drive across state lines is not enough to make D reasonably anticipate lawsuit there
Policy: Similar to Hanson: No way to predict where you can be sued if it always hinged on wherever the P decided to go (and that was the only reason why you could be liable)
Gray v. American Radiator: An Ohio valve maker (that goes into a radiator). They sell that valve to American Radiator and they assemble it in PA and then American Radiator sells whole product in Illinois. So can P sue a D who has no contact with IL b/c the D knew that American Radiator would sell this valve all over the country. 
IL court says yes. Stream of commerce – even if you sell a spare part, if you know the whole thing will be sold and distributed across the country. Otherwise it might be that you could only sue manufacturers in a really remote forum and might have to travel around the world to sue. IL has a valid interest in allowing you to sue both the radiator company and the valve maker in the same place
2 Views of Stream of Commerce 
Exam tip: On exam do Analysis for Awareness and Awareness Plus Test

Brennan’s Foreseeability/ Awareness test: Placing a product in the stream of commerce satisfies jdx if D is aware the final product is marketed to a forum state and a lawsuit is unsurprising.

McIntyre: (Facts that could pass this test) Ds attended trade shows, and if NJ is a major hotbed for scrap metal – then not a surprise metal will go to NJ. Don't have to actively market- but knowing most of your stuff might go to US. Then that shows high volume of stuff might support knowledge it will end up in NJ
J&J Talc: (Facts that could pass this test) Aware Talc would reach PA: distribution list (shows you know where it’s going even if you don’t take steps to get it there), what was in the term sheet of the contract and any communication b/w you and J&J to know where J&J sells the goods (like in PA), marketing studies about how their sales volume would increase overtime – might be indication that those sales will probably shift towards PA, showing there are a lot of babies in PA (so awareness that their baby powder will be sold there), industry experts who can describe the market and that D likely aware product would go to PA
9. Maybe could argue if consent to jdx through business registration there then more likely that there was foreseeability that this product would arrive in this forum state.
O’Connor’s Stream of Commerce /Awareness Plus Test: Must be more than placing product in the stream of commerce, but also must have some evidence the manufacturer purposefully directed the item into that state. Not just being aware a product will get to that state, but you taking steps to get the product there

Idea of pushing it down the stream – purposefully targeting that state

McIntyre: (Facts that could pass this test)  Ds have US Patents and promises service wherever customers are based. 

J&J Talc: (Facts that could pass this test) Profits from PA alone would support stream of commerce but not Plus, but if you could take profits in PA and say they really had an incentive to direct to PA then that shows plus. Putting ads in PA or traveling to trade shows and lots of PA people being at trade shows, whether or not Imerys asked J&J to increase their sales in PA during course of negotiation
J. McIntyre Machinery v. Nicastro: P injured on job in NJ while operating a machine that was manufactured by D in England. D sold its machines to US customers through an Ohio-based distributor (AKA they marketed it’s products only to distributors outside of NJ), and to promote sales, sent corporate representatives to trade shows in several U.S cities (but none in NJ). Only 4 machines were sold in NJ. 
Plurality of 4 (reasoning about which is the correct rule is not binding, but decision for case was): Kennedy declared that “the principal inquiry” in personal jurisdiction cases is “whether the defendant's activities manifest an intention to submit to the power of a sovereign.” “the defendant must purposefully avail itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.”
Kennedy’s Reasoning: Stream of Commerce Plus Test: D directed marketing/sales at US but not at NJ. D had no offices in NJ, owned no property there, didn’t advertise there, sent no employees there, paid no taxes there. Merely placing 1 item that ends up in the forum is not sufficient for personal jurisdiction – you must target the state in question. 

A state does not have PJ over a foreign corporation when the corporation’s only contact with the forum state is the isolated sale of a product through a distributor to a purchaser in the state where the product causes injury, even though the corporation has availed itself to the US market as a whole 

A foreign D that purposefully directs its marketing activities at all 50 states does not necessarily directs its marketing at any 1 state in particular 
Breyer’s Concurrent: He is skeptical about the idea that you have to directly market to that jdx. He says don’t have to come up with a new rule yet b/c he doesn’t think there is enough contact. Only 4 machines end up in NJ and there’s not enough minimum contact here to justify asserting specific jdx. So w/o that, Breyer doesn’t care if they did it on purpose of if stream of commerce or foreseeable, b/c not enough contact here. 
Failed under the Stream of Commerce/Forseeability regular test b/c so few machines ended up in NJ, but would probably have been enough if there were more machines there even if D’s didn’t actively target/market to NJ

Purposeful Availment and Zippo Test and Calder Effects test: Discuss both on exam
Zippo Test: sliding scale test that considers websites interactivity and commercial nature of the exchange of info that occurs on the website. 
Yes PJ: Sales sites: D enters into contracts w/ residents of forum that involving knowing and repeated transactions of computer files over internet. How commercial is it
If interactive PLUS the claim is related to that transaction, then it’s more likely there will be PJ (think is the interaction w/ a website more stream of commerce or stream of commerce plus)
The more interactive the website and the more interaction a website has w/ someone in the claim the more likely there will be PJ 

Think more like McGee- and unlike Hanson where it was unilateral activity

Maybe PJ: Interactive Site: Websites where a user can exchange information w/ a host computer.
Ex: Cookies and tracking your data  
Exam tip: so unless claim about data like Clearview then this probably wouldn’t really be enough
 No PJ: Passive Sites: Don’t target the forum state in any meaningful way, beyond posting information accessible from that forum.
Effects Test: (1) committed an intentional act (2) expressly aimed at the forum state and (3) causing harm that the D knows is likely to be suffered in the forum state. 
Purposefully directing harm (intentional tort) aimed at someone within a state (even if don’t avail to benefits of a state / don’t enter a state) knowing it’s going to have an effect in that state. 
Note: Conduct directed at a state (less important that it’s at a person) it’s just that one way you can say something is directed at a state is by saying it’s directed at this person who is a resident of a state. 

It’s more important that the activity is directed at a state and not just that P happened to move to your state then that would be enough

Jaros Ex: hacked into computer system, disrupted business in CA, caused severe emotional distress to students living in CA

Keeton v. Hustler Magazine: Keeton sued Hustler Magazine in New Hampshire fed court for libel. She had not meaningful connection to NH and D wasn’t incorporated or HQ there, but b/c SOL had lapsed in other jdx. D circulated copies of a magazine alleged to have libeled P in NH, but NH was a small portion of where D circulated the magazine (it was only 10k-15k copies) 

Holding: Although P had no meaningful contact w/ the state, the Court disregards that b/c the focus of PJ is on the D’s due process rights, which is evaluated with reference to the D’s purposeful minimum contacts with the forum. P’s contacts (or lack thereof) w/ a forum state is irrelevant
Purp. A: / Expressly Aimed: Hustler purposefully sought to do business in NH by selling thousands of copies of its magazine in the state every month. Arise out of/ Causing Harm in that State: Lawsuit arose out of nationwide publication, which included libelous materials distributed in NH so it harmed not just the P, but NH residents exposed to lies. Fairness: The fact that P allegedly suffered at least some damages in NH gave that state an interest in resolving the litigation. NH has interest to employ its libel laws to discourage the deception of its citizens and just b/c bulk of the injury occurred elsewhere doesn’t change that 
Abdouch v. Lopez: P (NE) received a rare book with a personalized inscription. The book was stolen and then D (MA) later buys it from someone in GA and later lists it on their website for sale. Its sale, with the inscription was used as an advertisement for the website for at least 3 years. D then sold book to non-NE resident. D only had two contacts (out of 1,000 on mailing list) in NE. D not registered to do business in NE and didn’t advertise in NE and sold less than $615 in books to NE residents out of almost $4 million in sales. P filed suit in NE. Court finds no jurisdiction under either Zippo Test or Calder Effects Test.
While, the ads did explicitly mention that Abdouch was the executive secretary of the NE Kennedy organization (b/c that’s inscription), NE was only mentioned incidentally and was not included for having consequences felt in NE
Zippo Test: Even though website is interactive, collects information, can buy books from it. It's not enough when only make 2 sales there (only $614 out of $3.9 million in total sales) and beyond that have no contact with NE, we need more than that to show it relates to the current claim like maybe we say- lot of sales volume and some contact with site that leads to lawsuit
Effects Test: Even though could see book on website in NE, it wasn’t expressly aimed at people in NE. D had almost no contact w/ NE that the D would be able to expect he would cause harm in that state and D didn’t even know P was alive.
Exam tip: Just knowledge that P is from a state is not enough to say you are aiming it at that state
Would have a stronger argument for the effects test if D went to NE to steal the book –– if they steal something in NE then shows they targeted NE
Thornley HYPO

Thornley v. Clearview: Clearview has designed a facial recognition tool that takes advantage of information that floats around on the internet. They use a proprietary algorithm to scrape pictures from social media that are publicly available across the US. Clearview’s software harvests biometric facial scan and associated metadata and stores it onto its database on servers in NY and NJ and offers access to the database to gov agencies who wish to find out more about someone in a photograph.

Federal and state law enforcement officers say they have used Clearview to help solve crimes

Clearview has avoided selling its services in Illinois, which has a law that protects IL residents from companies that collect and sell biometric information. But 100 people whose photos were stored and sold to officers outside of IL want to sue under that law in IL.

Zippo Test: 

D will argue that some information may have been gathered over the internet. But like Abdouch, Clearview does not solicit business in Illinois, enter into contracts in Ill., store info in Ill, or reach out to consumers in Ill. Lawsuit has no connection to sales in Illinois.

Unlike Abdouch, thousands of Illinois residents' data, tagged by location, has been scrapped and sold specifically for the purpose of finding them in Illinois. While no sales through a website software was interactive and actively collected Illinois residents data - plaintiffs are the product

Calder Effects Test: 

Committed an intentional act by scraping and selling to law enforcement like in Abdouch where they sold a book online with the purpose of sales. 

The scraping specifically target citizens of Illinois (aka by telling law enforcement where these people live which is Illinois unlike in Abdouch where the defendants only incidentally mentioned Nebraska for informational purposes, here Illinois residents are specifically targeted for sales purpose. 

Counter we only took public information and we expressly made sure to only aim to conduct outside the forum state. Even stronger case of no specific PJ than Abdouch because here we made no sales to Illinois while in Abdouch they sold $600 with of books in NE. 

Unlike Abdouch where D bought the book in GA and sold it in MA (aka D had nothing to do w/ NE), here Clearview got all the data from IL itself, from the P and the information directly relates to Ps and IL b/c it’s about where they live

You know harm will be suffered when you scrape info from Illinois citizens and sell that info to outside parties. 

Counter: Unlikely that D knows harm will be suffered in Ill. when they expressly tried to keep that activity outside of illinois. 

Knowledge that P is from a state is not enough to say you’re aiming it at that state (like Abdouch), Illinois is not the focal point (not the targeted forum) when they are selling outside of Illinois

Does the claim arise out of or relate to Clearview’s contacts in Illinois 

The data in question that is the basis of this lawsuit was ‘scrapped’ from citizens of Illinois and there is a law in Illinois to prohibit this exact conduct. 

D’s don’t have any contracts with Ill. companies so there is no showing that there is any harm related to activities to the plaintiffs in that state where the suit is being brought.

Is jurisdiction fair in Illinois? 

This is fair b/c Illinois has an interest in ensuring that their residents are protected by their own specific state law. 

Jurisdiction is not fair in Illinois because they specifically avoided this state for that law
5) Subject Matter Jurisdiction

Overview
Rule: federal courts are limited to hearing cases of certain subject.
Diversity Jurisdiction: Cases b/w people from different states, when the lawsuit involves more than $75,000.
Federal Question: cases that arise under federal law like the Constitution or a federal statute

Why have national Courts: interstate issues, important rights which should not vary based on location, neutral forum for outsiders, uniform development of national questions, expertise, materially significant
Why does it matter strategically: might want a certain jury pool, transfer between federal courts, judicial expertise, preferred procedures in federal courts, neutral forum, greater resources in federal court, elected versus non-elected judges, delay, politics.
Diversity Jdx

Determining Citizenship

Rule: For the purposes of determining whether diversity jurisdiction exists, a person is a “citizen” of the state in which he or she is “domiciled.” 

Diversity Jdx exists when the cases is between citizen from different states and when the lawsuit involves more than $75,000
Diversity Jdx Roadmap


Diversity of citizenship

Determining the parties’ citizenship

Complete diversity (w/ few exceptions)

Amount in Controversy
> $75,000

Note: A claim for $75k does not satisfy diversity jdx, must be $75,001

Can aggregate amounts from different claims by 1 person against same person, but not by or against different people to reach that amount (unless it’s a joint theory of liability or against them)

Ex: P (CA) sues D (NY) for car accident claim $45k and contract dispute $50k. Even though each claim is < $75k P has diversity jdx b/c pursuing 1 D and it doesn’t matter that claims are different as long as it add up to > $75k
Joint Liability: D1 and D2 acted together. Must be some joint relationship b/w the claim (they are jointly responsible, they were acting together to cause harm to P such that it’s fair to join together those 2 claims)

Ex: P sues D1 (NY) for $65k and D2 (NV) for $35k for 2 separate car accidents in LA ( not jointly liable so cannot aggregate and thus no diversity jdx
Ex: P from (NV) wants to sue D1 (CA) for $65k and D2 Snapchat for $65k b/c P thinks Snapchat negligently encouraged D1 to drive negligently w/ the Snapchat speed filter ( yes can aggregate claims b/c they are jointly responsible for the same accident
Exam tip: Think about Joinder First before thinking about Diversity/ Supp jdx. Think about who is doing the joining and who is filing the lawsuit for supp jdx, b/c if D doing the joinder, then it might be ok that the only claim to get you into federal court is diversity jdx
§1332: Parties are citizens of different states and the amount in controversy is more than $75k
Requires Complete Diversity: No P can have the same citizenship as any D

Citizens of the same state cannot be on both sides of the “v.” 

Complete Diversity: 
P (CA) v. D1 (NV) and D2 (NY)

P1 (CA) and P2 (CA) v. D (NY) 

P1 (CA) v. D(NV) and D2 (NV)

Not Complete Diversity / Minimal Diversity: P (CA) v. D1 (NV) and D2 (CA)

Ways to Show Diversity
Citizens of different States Ex: NY P suing CA D
Citizens of a US State and citizens or subjects of a foreign state Ex: NY P suing Brazilian D (who is not a legal resident in NY)
Citizens of different States and in which citizens or subject of a foreign state are additional parties Ex: NY P suing CA D and Brazilian D
A foreign state…as plaintiff and citizens of a state or of different states. Ex: Country of Brazil Suing a CA D
Determining Citizenship: 
§1332 a US citizen is domiciled in a US state (a natural person only has 1 domicile at a time)
Initial US domicile = state where born or naturalized

US Territories (Puerto Rico, US Virgin Island, Guam, DC) are treated like their own US State for diversity jdx purposes)

US Permanent Resident: A permanent resident of a state (even though citizen of foreign country) is treated like a citizen of that US state for diversity jdx purposes.

Ex: Brad Pitt (CA) sues Prince Harry (permanent Resident of Santa Barbara) – no federal diversity jdx b/c Prince Harry treated like citizen of CA 

Note: Student Visa [image: image2.emf]








 permanent resident. If Student from France visiting on US Visa, any US citizen could sue him under diversity jdx

Individual Domicile

We look at current domicile at date the complaint is filed 

Domicile Changes upon: Current Domicile is based on where you live and whether you have established an intent to live there permanently 
Physical presence in another jdx (US or Foreign) PLUS
Intent to remain there indefinitely

Factors to show someone is domiciled in CA or intends to be a permanent resident of CA: Driver License in CA, Voting Registration, Permanent residence in CA (having a home), driver's license, does he have a family in Ca, what type of professional activity you do in that state, filing CA taxes, bank statements and utility bills, which state you are registered to vote in - shows which community you intend to participate in
Exam tip: need background about where you used to be / what you left behind and what you currently have in your new domicile. Show intent to remain in a new domicile by showing how little you have left in the old state
None of this is dispositive –just ways you can show where you intend to live

Johnny Depp Problem: a US citizen living abroad who is a resident of a foreign country, but not a citizen of a foreign country

Residency and citizenship are not synonymous 

To be a citizen of a foreign state you must have citizenship of that country
Redner v. Sanders: P was US citizen but resident of France for past 20 years and not French Citizen. D1 and D2 both from NY. P was originally from CA but he also couldn’t prove he was currently domiciled in CA b/c he was living in Paris and had no intent to remain in CA permanently. P couldn’t qualify for alien jdx b/c he wasn’t a citizen of France, he was only a resident. P also couldn’t prove he intended to come back to CA 
Hawkins v. Masters Farm: Creal from Missouri, but did he change domicile to Kansas ? 

Holding: Creal was a KS citizen b/c he had intent to remain there and thus there is no diversity b/c both parties were from the same state. Creal was domiciled in KS at the time of his death. While maintaining some contacts with MO, he had married a KS citizen and moved with her to a home in KS, bringing most of his possession, to his new home and splitting the costs of the home with his wife  

Corporation Domicile and Unincorporated Entity Domicile
Corporation: Domiciled = where incorporated or where they have a PPOB (nerve center)
Note: 2 places where a company is located for diversity and venue purposes ( PPOB and place of incorporation

Nerve Center Test: Company’s Main HQ where a corporation’s officers direct, control, and coordinate the corporation’s activity
Tesla Example: PPOB now in TX and incorporated in DE so even though most of it’s activity is in CA, if a CA P brought a lawsuit against Tesla then Tesla can remove to federal court b/c we look at the nerve center irrespective of the fact that a very large percentage of business is conducted in CA.
Unincorporated Entity: (Partnership, LLP, LLC, Membership Org, Labor Union, Condo Association)
Look to see where all of its members are citizens

Exam Tip: Do not look to where they have offices – look to where the people who are members of the unincorporated partnership are domiciled

Ex: If you have a partnership with 1 person living in NJ, 1 in PA, one in MD, then you say the partnership is a citizen of NJ, PA, and MD
Federal Question Jdx

§1331: Federal Question jdx over “all civil actions arising under the Constitution, laws or treaties of the U.S”
9 Subject Matters: Federal Questions, Ambassadors, Admiralty, USA as a party, State v. State, Citizens of different states, competing claims to state land grants, Citizens v. Aliens, State v. Citizen of Other State 
Amount in controversy under federal statute can be as low as $1

Exclusively Federal Question JDX: Antitrust, Bankruptcy, Copyright, Patent

If you have a federal law that creates an entitlement to a remedy and you bring a lawsuit based on that statute ( federal question

Exclusively State Cases: Suits not based on Federal Statute and where parties are not diverse (divorce cases are state cases even if parties are diverse)

Ex: Contract, Torts, Property

Can also have Federal Question Jdx under a state law claim that raises such an important federal issue that a federal court must hear this case b/c there is an important federal value at stake (AKA necessary to the proper functioning of the federal government, it’s administrative agencies, or bodies) 

Well-Pleaded Complaint: the claim must arise under federal law 
What is the right that gives P some entitlement to a remedy? Is it grounded in a state Contracts or Tort Law?
It is NOT enough to say P anticipates D will assert a constitutional defense or a federal question based defense
Exam tip: D cannot remove to fed court if D’s answer states a fed-question defense

Louisville RR v. Mottley: Mottley’s had a K w/ RR co that gave them free passage on trains. A few years later Congress passed a statute that made free lifetime passage on trains illegal. RR co retracted their passes and Ps sued for breach of K and in their complaint mentioned the law they thought D would use as a defense (the new Congressional statute) was in conflict with their 5th amendment (depriving them of property)
Court held P’s claim was a state law breach of K claim. The only issue arising from the Constitution was based out of a potential defense the defendant might use and that’s not enough to grant Subject Matter Jdx. 
The right that gave P some entitlement to a remedy was from a state law claim under breach of Contract. P not trying to seek enforcement of 5th amendment, but actually a K law claim. P just did artful pleading 
Policy: When it’s based off a defense, that defense might not even come up b/c they might admit or have an affirmative defense. Then we would be allowing too many cases to go to federal court it would clog up the system.  
If rights grounded in federal law, can sue under fed question jdx, but if ultimate law comes from state law, even if raising a federal defense ( that’s not enough to confer SMJ/Fed question jdx

Supplemental Jdx

Analytic Framework

Step 1: Does at least one of the claims filed have Subject Matter Jdx
Fed Question or Diversity Jdx
Step 2: 1367(a) Then claim 2 (of any type diversity or state claim) can also be brought in so long as it arise out of the same common nucleus of operative fact (Unless subject to exception in 1367(b) or 1367(c) or expressly provided otherwise by Federal statute)
Article III gives power to hear all claims that are part of 1 individual case 
Note: Looking for a lot of shared facts where you need those shared facts to establish both the first and second claim

Policy: When adding multiple claims together there can end up being a problem w/ diversity jdx but it would be a waste of judicial resources if some of these cases are heard separately

Exam tip: Technically claim 3 + only needs to relate to one claim to get you into fed court, but on exam try to discuss how claim 3 is related to both of the other claims 
United Mine Workers v. Gibbs: Gibbs (TN) v. labor union (HQ in DC). Claim 1: Violates Labor management relations act (Fed Question) and Claim 2: State tort claim. Both claims were in relation to Union’s interference w/ Gibbs hauling contract during a labor dispute. Both cases concerned overlapping facts concerning the union’s actions ( common nucleus requirement satisfied
Even though the Labor Union resides everyplace where it’s members reside (including TN), because the first claim was fed question and arose out of same common nucleus of operative fact, it was ok that there was not complete diversity

HYPO: P sues company where he works b/c he believes he was fired b/c of co. racially discriminatory policies. Sues under Title VII and also sues under state wrongful discharge statute: Title VII and state wrongful discharge statute are 2 very related claims ( if you are going to allege facts to show discrimination in employment lead to termination then those facts will probably be similar to wrongful discharge claims. Also, no 1367(b) exception applies b/c Claim 1 is federal question claim not diversity claim.
However if P’s state claim was instead for a product liability law then the Title VII claim would not be related to the state tort claim and could not have Supp. Jdx
Step 3: 1367(b): Under §1367(b), if the case is in federal court solely because of diversity jurisdiction, then plaintiffs may not use supplemental jurisdiction for claims against additional defendants or third-party defendants. Rather, such claims must independently meet the requirements for diversity jurisdiction—complete diversity and amount in controversy—or have some other independent basis for federal jurisdiction, such as federal question jurisdiction. In addition, it prohibits the use of supplemental jurisdiction in diversity cases for claims by plaintiff-intervenors or required-party plaintiffs; such claims must meet the usual requirements for diversity jurisdiction
IF P BRINGS IN A NEW D THAT DESTROYS DIVERSITY THEN SUPP JDX NOT ALLOWED 
If D is bringing in D2 that destroys diversity that’s ok then P supp jdx allowed
Adding a nondiverse D after the lawsuit begins

Exam tip: When anchor claim is diversity, §1367(b) prevents a P, or a party who has joined or seeks to be added as a P, from adding claims via supplemental jdx against certain parties, if the claims are not consistent with diversity jdx requirements.
Note: §1367(b) does NOT limit claims brought by other parties, such as Ds or 3rd-party Ds. These nonplaintiff parties generally play no role in where the lawsuit is filed originally, and therefore, are not capable of the diversity-thwarting tactics that motivate this rule

If D1 impleads D2 b/c of Rule 14, AND THEN if P brings new claim against D2 that was brought in under 14 impleader ( not allowed to have supplement jdx if diversity anchor claim and this new claim by P violated diversity
Policy: aims to prevent Ps from thwarting the requirements for diversity jdx, by originally filing a suit that has completely diverse parties and exceeds the amount in controversy, and then later seeking to add state-law claims against other parties that do not meet the requirements for diversity jdx

HYPO: P(CA) sues D1(NY) for breach of K claim for $100k for failing to deliver fresh salmon. D1 asserted a 3rd-party claim against D2 that was obligated to supply D1 w/ fresh salmon that D1 would in turn give to P. D2 from CA. The P’s complaints about D2’s fish freshness caused D2 to lose D1 as a customer. D2 estimated they lost $250k by losing D1 as a customer. Can D2 now sue P for tortious interference w/ K relationship (state-law claim)
§1367(b) does not bar D2’s COUNTER claim against P. D2 was added to the lawsuit by D1. D1’s claim against D2 is a 3rd-party claim and D2 is a 3rd-party D. B/c D2 is not a P, and has not been added to the lawsuit as a P, the limitations of §1367(b) do not apply to D2’s claims. Thus, the court is likely to exercise supplemental jdx over D2’s claims against P. It’s likely that a court would conclude that the P’s complaints about the Salmon’s freshness underlie both the breach of K claim and the tortious interference claim and that, given this common nucleus of operative fact, supplement jdx is appropriate
Step 3: 1367(b) If anchor claim is diversity jdx, then Supplemental jdx not allowed when P adds claims under Rule 14 (impleader), Rule 19 (necessity), rule 20 (joinder) or 24 (intervention) would offend rules of complete diversity
When the case is brought in federal court on the basis of diversity, the district courts are not granted supplemental jurisdiction to adjudicate claims by the original plaintiff against parties brought into the suit under Federal Rules of Civil Procedure 14, 19, 20, and 24
In any civil action where original jurisdiction is founded solely on diversity, then Supplemental JDx is not allowed for claims made by P against people made parties under Rules: 14, 19, 20, or 24 or over claims by persons joined as Ps (aka additional Ps) under Rules 19 or 24 when such claims would not confer jurisdiction in themselves
If §1332, look to listed exceptions in §1367(b). If there is a claim by a plaintiff against persons made parties under Rule 14, 19, 20 or 24, OR over claims by persons proposed to be joined as plaintiffs under Rule 19, OR seeking to intervene as plaintiffs under Rule 24, make sure joinder is consistent with diversity requirements. If inconsistent, no supplemental jurisdiction.”
If anchor claim is diversity jdx, and P trying to join different parties b/c of Rule 14, 19, 20, or 24 then those claims will be barred if they offend rules of complete diversity 
AKA If anchor claim is diversity: P can’t bring in other parties that are not-diverse and then argue supp jdx

Exception: If the anchor claim (claim to get you into fed court) is diversity jdx and P has a second claim against someone who is not diverse – courts will not allow it 

Exam tip: Only applies to plaintiff in the original / amended complaint and 1367(b) does not apply to counterclaims or cross-claims by D
HYPO: P (NY) sues D (CN) for violating state K for employment (over $75k) and she also wants to add D2 (CN) for conspiring w/ D1 to violate her contract ( Step 1: Diversity jdx, Step 2: both arise out of same facts b/c both about the same K Step 3: P seeks to join D2, but b/c this D2 is still diverse it not’s a Supp jdx question, it’s still diversity
HYPO: P sues D for Federal Trademark Infringement and D sues back for state IIED. P then impleads P2 under Rule 14 claiming he is jointly to blame for the state claim
Assume IIED claim is related to the original trademark law claim. P asserting to join someone under Rule 14 but b/c the original claim is not coming from diversity jdx, but b/c original claim is Fed trademark infringement P can bring someone in under Rule 14 and this exception doesn’t apply 
Step 4 1367(c): Are there discretionary reasons to dismiss

Pfizer Example: P (Ohio) v. D1 (Ca/DE) Claim 1: Federal RICO and Claim 2: State Nuisance. Then D1 has claim 3: indemnification Agreement against D2 (DE)
Step 1: Fed Question Jdx (b/c Federal RICO statute)
Step 2: Is Claim 3 related: An indemnification agreement is an agreement that says “if you are sued, I’ll defend you and pay for that defense too.” 

Step 3: Does court have to kick this claim out b/c original claim is diversity and a new claim. Here Claim 3 is brought by D and not P. 

Case would be barred from using supp. Jdx if P then brought another claim against D2 after D1 impleads D2 and the only original basis was diversity jdx (but here was have anchor claim as fed question jdx0  
Step 4: Discretionary 

Supplemental Jdx Discretionary Factors

4 Main factors courts consider to deny supplemental jdx over a claim

The claim raises a novel or complex issue of State Law

Factors to consider: Does the state law claim seem hard to decide, have the courts of State X decided similar cases before, is the case law from State X inconsistent or confused? Is this case distinguishable from prior State X cases? If the case involves a state statute, is it new / is it unambiguous? Previously interpreted in case law? Modeled on other state statutes w/ case law? Would the state be harmed if a federal court were to decide this state law question incorrectly? Would this combination of state and federal claims cause confusion for a jury
The claim substantially predominates over the claim or claims over which the District Court has original jdx

Factors to consider: Do the state claims become so onerous that they are the supplemental tail wagging the original dog

Exam tip: # of supplemental claims, amount of damages associated w/ each claim, trial time needed for each claim, discovery needed for each claim, logical and factual relationship b/w each claim

The district court has dismissed all claims over which it has original jdx

If during motions ends up where the anchor claim gets dismissed, then court has discretion to dismiss the supplemental claim

In exceptional circumstances there are other compelling reasons for declining jdx

Policy: B/c declining supplemental jdx is inefficient, this exception is disfavored. 

In Re Ameriquest: P sued Ameriquest Mortgage in federal for inflating the value of her home to more than the true value so that P was later unable to refinance. Count I under Federal Truth in Lending Act, Count II and III alleged fraud under state claims.
Wasn’t a complicated or novel question b/c there was case precedent to look at even (even though in a slightly different context)

Szendrey-Ramos v. First Bancorp: Novel Issue b/c courts of Puerto Rico haven’t interpreted this particular banking law in this context and it’s a complicated one. There was also a question about the investigation she did and whether she needed to disclose the information. These are so novel and unclear if we need to hear those claims to resolve the Title VII case.
Complex/novel issue: each state claim has its own elements of proof

Substantially predominates: P had more PR state claims than federal ones and her main argument is against a PR specific statue on professional ethics. PR’s ABA model rules are decided and interpreted differently. The lawyer’s claim hat not yet been analyzed under PR’s law and thus it’s of great importance to PR law
6) Venue

Overview

Overview

Within a multi-court system, is this the correct court location? 

Ex: CA and NY have 4 different federal districts where you can sue based on where D is located, the cause of action or a default district

Exam tip: can waive objection to venue. If you don’t object to venue before filing, then you lose right to object

Note: must still have PJ, just b/c you can assert venue does not mean you will automatically have PJ over someone
Strategic Reasons for D to object to venue

Exhaust P's resources - telling P here is another expensive motion you have to respond to

If you change venue maybe it's so inconvenient for P that they drop the law suit altogether 

Might want to change venue for different jury pool: 

Venue (where you are in a state) can dramatically affect the pool of jurors assessing your claim and potentially the settlement value of your case/damages

And if closer to SOL dismissing on venue - could dismiss lawsuit entirely
3 ways to Assert Venue under Fed. R. 1391b
In a judicial district where ALL Ds reside: if all Ds are residents of that state. Look to where all the parties (AKA only all Ds) live, and then can choose any venue w/in that state where 1 of the Ds actually live
People = where they are domiciled

Exam tip: one of the Ds actually has to live in that district

Corporation (Defendant) they can be sued anywhere there is PJ if we deemed that district to be a state 
Where a “substantial part” of events occurred NOTE CAN APPLY A OR B
Substantial means not insubstantial

As long as the venue meets a certain level of substantialness, then we don’t need to transfer case to a venue that’s “more substantial”

HYPO: P(MN) sues D1(DE) and D2(HI) for car crash in AZ. All these state only have 1 District. §1391(b)(1) fails b/c D1 and D2 live in different states. The crash occurred in AZ, so under §1391(b)(2) venue is appropriate in AZ District Court
Considers only events that directly give rise to a claim
Catch-all provision: 

Only in situation where you can't do 1 or 2, then there is a catch-all provision: 
Exam tip: if the event occurred outside of the US/not in a US district then you will use this catch-all provision 
Can you assert PJ (GENERAL OR SPECIFIC) over both/all Ds in this particular district place
Exam tip: if 1391b2 fails, then might have a problem
MUST BE ABLE TO ASSERT PJ AGAINST BOTH DS IN THIS DISTRICT/VENUE
HYPO: Brad Pitt (CDCA) gets into a car crash with Jon Stewart (SDNY) and Roberts (DNM) in Canada - where is venue proper?

But if the accident was in Canada, then venue isn't proper under (b)(1) because D's do not live in the same state or (b)(2) because a substantial part of the claim is not in a US district. Only (b)(3) could apply, but could you get personal jurisdiction against both in the same judicial district, if Jon is "at home" in NY and Julia is "at home" in NM and specific jurisdiction only exists in Canada? 

Prof does not think you could get general jurisdiction in LA because they are not at home there. 

In regards to Specific JX in LA – there is purposeful availment of the benefits of CA but is that purpose related at all to the crash in Canada and the answer to that is probably not... so its possible that there would not be this either.

For Venue Purposes Catch-all Provision: Asserting PJ based on where a company is incorporated: Some courts say proper venue is the district where a company files their articles of incorporation as proper venue while other courts say that’s not true (but don’t give an alternative proper district). Daimler’s assertion of PJ for this catch-all venue provision still applies to the district where a company has their PPOB
Prof: Daimler narrowed the place where you can also have venue b/c the test for general PJ under Daimler says must be essentially at home. Would have to show either all business in a state or if not domiciled maybe they have a home in that state where they reside in it a lot and then maybe that would be enough

Thompson v. Greyhound Lines: P purchased bus ticket from FL to Mississippi for court date. P spent 30 min in Alabama to transfer buses to get to MS. P told bus driver (FL resident) to wake him up in Jackson, MS. Bus driver didn’t and P stayed on bus as it drove back to AL. P sued bus lines and bus driver in Southern District of Alabama. Court held no venue
No 1391(b)(1) b/c bus driver from FL not AL
No 1391(b)(2) b/c substantial part of events didn’t really occur in AL. 30 minutes to transfer buses isn’t enough for substantial part of events. Just going through a state probably not enough 

Could have said substantial part occurred in FL b/c he bought his bus ticket in FL/ contract to get to MS 

Could have said a substantial part occurred in MS b/c no one woke him up in MS. Ultimately, this case was transferred to MS
No 1391(b)(3)

B/c pro

HYPO: Buyer sues Seller and supplies in fed court for breach of K. Parties executed K in State A (only 1 district). Seller from Northern District State B and supplier from Southern District of State B. Seller, Supplier and Buyer were all supposed to have performed K in State A
Both Ds (Seller and supplier) live in State B. Thus venue is property in any district in State B where 1 D resides (aka could chose both Northern or Southern District of State B). The K was executed in State A and required all performance in State A and thus the 1 district in State A is proper b/c that is where a substantial portion of the events giving rise to the breach of K claim occured
Residency for Venue Purpose
1391(c)(1): Natural Persons = resides in district where they are domiciled. Permanent Residents: We treat permanent residents for venue purposes just like a US citizen for purposes of where living

Ex: P gets in accident in Montana w/ D1 (SDNY) and D2 (From England, but permanent resident of L.A). Under this statute, D2 is treated like US citizen from LA (aka CDCA) and thus now we have Ds from 2 different districts and so only proper venue is 1391(b)(2)

1391(c)(2) confirm: If P, entity resides where PPOB if D then any district where subject to PJ
1391(c)(3): If a D is not a resident of the US, he can be sued in any judicial district, and the joinder of such a D is disregarded in determining where the action may be brought w/ respect to other Ds

Ex: P (CA) gets in accident in Montana w/ D1 (SDNY) and D2 (Paris). Proper venue thus includes both SDNY (b/c D1 from there and under 1391c3 foreign D can be joined there) or Montana – where a substantial part of events giving rise to claim occurred

1391(d) Residency of Corporations: most courts say you can be sued in any district in a state where you are incorporated
Other courts say venue is proper in the district where you file Articles of Incorporation 
Removal and remand
Venue Transfer: Forum Non Convenies: Is there a more convenient place to litigate your case
Transfer Process: D asks for FNC to dismiss a case in favor of P refiling in another court system

FNC and SOL: court says if we dismiss for FNC then D must agree not to raise SOL as a defense

When a court cannot directly transfer a case

No direct transfer from US to foreign nation ( must use Piper Aircraft FNC factors

No direct transfer from State A to State B: CA state case cannot directly transfer to a NV state court ( must use Piper Aircraft FNC facotrs

No direct Transfer from Federal Court to State Court: NDCA cannot directly transfer to LA Superior Court 

Remember: NDCA case can be transferred to SDNY under 1391

Removal is from state to federal court. Fed courts can suck up cases but they can’t force a case to go to State court. The only exception is that they can send the case back to where it was originally filed but if the case was filed in fed court, then there is nowhere for the court to spit it back out (b/c fed court is improper and can’t force a state court to take it)
Forum Non Conveniens Factors (Piper aircraft factors) 

Threshold Inquiry

P’s Choice: Take into account that P is master of own complaint and we respect P’s choice for where to sue, 

But that presumption doesn’t exist as much when it’s a foreign P b/c they don’t have as much connection to the forum b/c they can sue in their own forum so might not be as convenient of a place to litigate 

Adequacy: Is there an adequate alternative forum where D can go to and be serviced w/ process. If there is a SOL concern in alternative forum, or fear for objection over PJ, or concern that country doesn’t have functioning court system. 

So long as D can be served w/ process there then the fact that the substantive law might result in a worse outcome for P doesn’t mean it’s not an adequate forum 

Private Interest Factors

Access to proof: how easy is it to get the proof and where is the proof location

Exam tip: Discuss access to proof both in foreign country v. current venue 

Compelling Discovery and Witnesses: does the court have the actual ability to bring in witnesses and other documents for discovery

Need to visit foreign sites: is there some need to visit a foreign location where you know the accident occurred? Do we need to go somewhere else to get information

Practical Problems for Parties: Do we need to translate a lot of documents, will we have problems joining all the parties, will we be able to enforce the judgements

Worse law irrelevant, unless so inadequate that no remedy at all can be obtained for the parties in that case.

Note: maybe can argue the discovery rules/availability is so inadequate that you can’t even get the tools/documents to obtain a remedy
Public Interest Factors 

Impact on judicial resources: will this tie up the courts with tons of stuff that it has no interest or business in handling

Unfamiliar Law: does it involve complicated and unfamiliar law – if so might be a reason why you want another court that’s going to be more familiar with the law in this case to handle it

US interest in litigation here: Sometimes we have an interest in deterring bad conduct of our own residence

Foreign Interest in litigation there: does it involve a localized controversy where just a lot of the events occurred there, the parties were injured there, and there are other concerns you might have there

Piper Aircraft v. Reyno: Airplane crashed in Scotland and killed 5 Scottish passenger and the pilot. An estate action was brought in CA against the Airplane Manufacturer (PA) and Propeller Manufacturer (OH). Ds get case transferred to PA, but then SCOTUS agrees w/ D that the case actually belongs in Scotland. SCOTUS granted motion for FNC

Threshold Inquiry: 

SCOTUS disagrees w/ P that case shouldn’t go to Scotland b/c their law is worse b/c they don’t have punitive damages. Even though Scotland might have less damages, that’s not enough and it’s still an adequate forum. 

1. Policy: Even though law might be worse in Scotland we won't take that into account b/c otherwise people will always file in US b/c we have better laws for P in product liability and court doesn't want to clog their court system
SCOTUS doesn’t need to respect Ps choice of forum b/c all the Ps are foreign and they are engaging in "litigation tourism" and D's have already said they will consent to jdx in Scotland.

Private Interest Factors: 

Court does recognize that some private interest factors point in favor of Ps b/c some information might be in US b/c the records from the propeller and plane manufacture, including design and testing might be at US headquarters.

Court says a lot easier to gather some of the proof that relates to the crash in Scotland: Hanger full of the old plane parts was in Scotland, the crash site was in Scotland, there is a need to join pilots if manufacturers assert a defense that it wasn’t a manufacturer error but a pilot error.

2. Given the need to visit the foreign site, the need to join foreign parties, and the need to compel other witnesses likely to be from Scotland – SCOTUS weighs in favor of moving to Scotland.

Public Factors:

Court says allowing this case to be litigated here will lead to more congestion in the court system b/c foreigners already have an incentive to litigate in US b/c we have punitive damages most countries don’t have. Also the US interest in litigating one-off claims might not be as strong as other country’s courts  

3. Exam tip: Administrative difficulties and having a different law apply can be a reason why we send cases away. 

The US interest in incrementally improvising safety was pretty insignificant because this was just one small airplane and one small crash so not worth US judicial time and resources. (AKA UNLIKE BOEING HYPO BELOW)
Scotland had a strong interest in hearing a dispute where all potential plaintiffs and defendants are from Scotland and the crash occurred in Scotland 

Boeing HYPO: 737 MAX Ethiopia Airline crash
Threshold inquiry: 

Plaintiffs – unlike Piper, some plaintiffs hail from the US and their decision to file in Illinois against and Illinois defendant should be respected. Forcing their estates to litigate for damages in Ethiopia, will tie up their ability to resolve wills. In addition, concerns about whether Ethiopian courts could meaningfully process claims. 

Defendants – Almost everyone on board flight, including pilots, hail from another country, are forum shopping and can easily litigate in Ethiopia. Like Piper, if defendants consent to litigate there, it is an adequate forum, even if less favorable law. 

Private Interest Factors: 

Plaintiffs – Unlike Piper, proof needed to assess this crash will need to take place in the United States. These allegations include problems not only with the design and manufacture of the 737 Max, but (1) AI piloting process, which more likely caused it to crash than pilots themselves, (2) ignored whistleblower complaints in Boeing plants, (3) aggressive strategies to keep market share and cut corners, (4) FAA oversights. Finally unlike Piper, crashed over water. 

Defendants – Like in Piper, they may need some US records for product liability and negligence claims against Boeing. But still need to join Ethiopian pilots, Airtraffic, and translations to establish defense. 

Public Interest Factors: 

Plaintiffs: This case, unlike Piper, doesn’t involve incrementally improving safety in one, small airliner. Boeing is the world's largest supplier of aircrafts. It's failures reflect unique lapses in US FAA regulation, which delegates safety decisions to Boeing itself, which is being examined by US Congress. Even if it involves some application of Ethiopian law – and that’s an open question given Illinois law's interest in its largest corporate residents – US courts can handle that. This will not tie up US courts; this is a settlement strategy. 

Defendants: This is a localized controversy – it is about one plane, with Ethiopian passengers and pilots who crashed in Ethiopia. Like Piper, whatever interest the US has in Boeing's behavior is outweighed by tying up US courts in a complex litigation involving foreign interest and law.
§1441: An action filed in state court may be removed to the co-extensive fed court if it could have been filed in fed court and no other statute (§1441(b)(2) expressly forbids removal. 
Allows Ds to trump Ps who choose a state court in cases that could have been brought in fed court

Note: Only D’s can remove an action, b/c Ps got to choose where to litigate in the first place

In-state D exception: If could have been filed in fed court b/c of diversity jdx but D already in his home court, then D can’t remove

We want D from out of state to have neutral state, but here D already has home state advantage so they don't need to be in federal court
Exception: If SMJ is fed question, then still removable even if sue in D’s home state 
HYPOS:

P (MO) sues D (MO) in MO for violating truth and lending act ( Removable: fed question cases can be removed even if originally filed in D’s home state.

P (MO) sues D (CA) in CA for violating state K law of over $75k ( Not Removeable

P (CA) sues D (MD) for $100k state law claim in CA ( Removable: D not in home state so exception doesn’t apply

P (CA) sues D1 (MN) and D2 (MD) in MN for over $100k in MN ( Not removeable. 

If any 1 single D’s home state then exception rule applies and can’t remove b/c of diversity jdx

Timing of Removal: Can’t remove after 30 days

Federal question

(b)(1) Within 30 days of receipt of initial pleading, OR

(b)(3) Within 30 days of receipt of document making a previously unremovable case removable

4. 30 days from when it first becomes removable

Diversity

(b) Same 30 day periods under (b)(1) and (b)(3) EXCEPT

(c)(1) Removal under (b)(3) cannot be later than one year after the commencement of the action (unless plaintiff delayed making the case removable until after a year in bad faith)

5. AKA If P did something to keep case from going to fed court, then that shouldn’t be a bar from D being able to remove it

HYPO: 
P (CA) sues D (MD) for $10k. After 6 months, P learns he can add a $75k claim and amends complaint ( removable 

Same as above, but learn of new claim 13 months later ( Not removeable , >1 year
Timing for Remand: If case is improperly removed, must be “remanded” back to state court 

Motion to remand for lack of Federal SMJ ( any time

Motion to remand for non SMJ reasons ( 30 day max

Non SMJ reasons: 

Not all properly joined & served Ds consented to removal

Removal violated in-state D rule §1441(b)(2)

Ds waited too long to remove §1446

Caterpillar v. Lewis: P was injured operating bulldozer, D was DE corporation that manufactured the bulldozer. D2 was Kentucky corporation that maintained bulldozer. Liberty Mutual (MA) intervened as P before P1 settled with D2. D1 motioned to remove lawsuit from state court to federal court bc of diversity since D2 was eliminated. P2 (Liberty Mutual) argued it did not settled its claims with D2, thus they remained a D to the suit, defeating complete diversity. No Complete Diversity b/c P1 and P2 still in lawsuit against D1 from DE and P2 also lawsuit against D2 ( not complete diversity
However, court improperly says yes Diversity and removed to fed court. Once in fed court, P2 settles w/ D2 and thus there is complete diversity (b/c now P2(MA) and P1 (KY) v. D1(DE)) and then once there was complete diversity, the district court ruled in Favor of D1 


Diversity at the time judgment is entered, rather than at the time the case is removed from state to federal court, is the appropriate time at which to examine whether complete diversity exists. 

Holding: Complete diversity existed when trial commenced.

PART IV: INFORMATION EXCHANGE
Pleadings
7) Vocabulary

Pleading: a paper containing factual assertions, “allegations”, that support jurisdiction and legal claims in a civil lawsuit. See FRCP 8(a)
Directed not just to the court – but more to the other side saying answer my complaint
Preliminary Injunction: a kind of motion. 

Motion: Directed towards the court – asking them to do something for you
Complaint: P’s first pleading, states ground for Federal Subject Matter Jurisdiction, a short & plain statement of claim showing that P is entitled to relief, and a demand for relief. FRCP 8(a)
Default: Rule 55: D fails to respond to the complaint and judgment is entered against him
Ex: breach of K = little defenses for failing to make payment on a loan, so hiring a lawyer wouldn’t help that much. 
Answer: D’s first pleading
Sets out defenses (Rule 12(b))
Motion to Dismiss: “So What” the law doesn’t say that’s wrong

Answer: “No” = I didn’t do it. Contesting what happened in the complaint
Affirmative Defense: “But” – a legal excuse – those things happened, BUT…..
Counterclaim: “What about me!” D includes claim against P in the answer

Cross Claim: D includes a claim against a co-defendant

8) The Complaint: 
Federal Rule 8(a) A claim for Relief
Rule 8(a): A pleading must contain: (1) A short statement explaining “the grounds for the court’s jurisdiction” (2) a “short and plain statement showing the pleader is entitled to relief,” and (3) demand the relief sought
P can bring any claim against a D no matter how disconnected they are from one another
8(a)(2) Short and Plain statement: Must be both Legally Sufficiency and Factually sufficient
Short and Plain Statement Bell v. Novick: Only a plain statement of the claim showing that the pleader is entitled to relief is required. Alleging only that an accident occurred due to negligence of Novick was enough. Novick could easily obtain the specific facts that formed the basis of Bells’ claim of negligence through interrogatories / other discovery procedures. Further, Novick doesn’t need this information to respond to the pleading. 
Negligence Complaint Under Iqbal: Imagine problem where allegation is: I was at a stop light and a driver negligently hit me from behind while I was at stop light and I suffered whip lash and damages - is that enough under Iqbal
Saying a car negligently hit me from behind might be enough under Iqbal. In that sentence we have word negligence - idea that someone was carelessly driving - idea that they hit you and that they hit you from behind - so there is detail so not just conclusory
Is it plausible that if someone hits you from behind at stoplight that other person was negligent - could be other explanation but not obvious alternative
Step 1: Legal Claim: Facts must allow P to recover under a legal theory. What legal theory / claim applies to your situation. Assuming all the facts are true, is there a legal violation – does the law give you a remedy for your dispute? 
Exam tip: Think legal impossibility – but won’t discuss legal sufficiency on exam unless he gives us the statute. Just say we don’t know the law to discuss
Haddle v. Garrison: At-will employee sued employer for wrongful termination. However, precedent said an at-will employee has no constitutional right to continued employment. Thus, an at-will employee suffers no injury when he is fired, regardless of the reasons for firing. Consequently, even if it was true that Haddle was improperly terminated, he is still not entitled to relief. 
Step 2: Factually Sufficient: Must show the facts are plausible. Can you plausibly show you meet the elements of that legal theory 
Conley v. Gibson Standard – A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt P can prove no set of facts in support of his claim which entitles him to relief. Modified by Twiqbal.

Twombly An anti-trust claim that it was peculiar all the businesses in the market had the same price – conspiracy of monopoly. The parallel conduct of the companies was not enough to equate an agreement of conspiracy. The obvious alternative explanation is that they just saw 1 company charging that price and other people thought it was a competitive market price too. Court in Twombly finds the complaint insufficient even though it meets the old Conley standard. Instead Court believes the complaint must state enough facts to state a claim to relief that is plausible on its face.
To prove an antitrust conspiracy, there must be evidence that the agreed to the activities, not that it just occurred by independent actions. 
Twombly plausibility standard: need enough facts to raise a reasonable expectation that discovery will reveal evidence supporting the claim

Policy: Allows Ds to avoid costly discovery/litigation. Protects the D more and is more skeptical of P’s story
Iqbal: Iqbal made clear that Twombly standard applies to all cases, not just anti-trust, creating a standard known as Twiqbal.
Exam tip: To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible on its face. A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged. The plausibility standard is not akin to a “probability requirement,” but it asks for more than a sheer possibility that a defendant has acted unlawfully.”
Professor: As long as just 1 claim has a plausible – whole Complaint allowed
Ashcroft v. Iqbal: Iqbal sued AG for unconstitutional policy that subjected him to harsh conditions of confinement on account of race, religion, and national origin. The complaint alleged that the defendants, “knew of, condoned, and willfully and maliciously agreed to subject” respondent to harsh conditions. 
Court says problem with Iqbals’ assertions is that it was just a “formulaic recitation of the elements” of a discrimination claim. Different from Conley, where the general allegation of discrimination was enough and then could later test it in discovery. Here, court says these are conclusory statements and they have to actually have facts that can give rise to the claim. 

Allegations were conclusory b/c it said petitioners adopted a policy because of not in spite of its adverse effects upon an identifiable group. They were conclusory b/c the Court argued the more likely explanation was that the FBI was not targeting these people because they were Muslim/b/c of their religion, rather they were targeting illegal aliens who had the potential to commit terrorist acts and that it was just an unfortunate consequence that many Muslims were detained. 
The Court in Iqbal seems to have endorsed an approach to inferences that are less deferential to the pleader. Thus, it found that an inference of discriminatory intent for the dragnet arrest of Arabs and Muslims post-9/11 was “implausible” since there were “more likely explanations” for the defendant’s conduct. 
Justices Response: Specifically, the Court found that the “obvious alternative explanation” for the arrest and detention of Arabs and Muslims was the “nondiscriminatory intent to detain aliens who were illegally present in the United States and who had potential connections to those who committed terrorist acts.” 
Claimed Ashcroft and Mueller directed the FBI to arrest and detain thousands of Arab Muslims w/o release until cleared by the FBI, sometimes for years. Iqbal says jailor beat him and serially strip searched him. They also refused to let him and hundreds of others pray
Court says this might be enough for allegation of discrimination against the detention center but it's not plausible to infer the Ashcroft and Mueller in DC are discriminating b/c of the policy to detain illegal aliens based on the detention center’s conduct
Steps to determine factual sufficiency of complaint after Iqbal
Identify the elements of the claim

Identify conclusory allegations, as they are not entitled to the assumption of truth

Conclusory: Mere recitations of elements of the claim (X discriminated against me b/c of my race) – conclusory when the law is no discrimination based on race
Must show facts for how they discriminated against you and that they did that b/c of your race

Example: Complaint alleges that Bank said “they were refusing to loan him money b/c he is Iraqi” would pass Iqbal test. However, if complaint alleged they didn’t give me money b/c I’m Iraqi (w/o more evidence) is a conclusory sentence. Alleging that the in refusing to loan money, the bank had discriminated against you b/c your Iraqi does not pass Iqbal. The most plausible inference from P’s complaint is that the bank refused to loan $ to a debtor whose past record indicated it was unlikely to be able to pay
Determine whether the remaining allegations (entitled to the assumption of truth) give rise to a plausible right to relief.

Assess whether the non-conclusory facts alleged in the complaint directly or by inference provide support for each operative element of the identified cause

Exam tip: Take into account opposing inferences (i.e., in favor of D), whereas before you always deferred to the P

Plausibility: more likely your facts are true than a reasonable inference to the contrary
Elevates judge’s view of what is likely to have occurred
Is there a more likely explanation? If so, your allegation is not plausible 
1. Plausible claim: more than possible, doesn’t have to be probable

2. A plausible claim pleads factual evidence that gives rise to a reasonable inference that the defendant has engaged in the conduct complained of 

3. Judge will draw from experience and common sense to determine plausibility

4. Allegations of discrimination require a plus factor  (move from “conceivable” to “plausible” – somewhere b/w “possible” and “probable”
Policy: Evolving Standards reflects the tradeoffs:

Screening out more weak claims scarifies some good claims, particularly for unstated policies and practices unearthed in discovery

Gives judges more power to determine “plausible claims” to save costs

Takes power from juries to assess facts

Accuracy, efficiency, participation

Judd v. Weinstein 
Judd v. Weinstein Legal Sufficiency: California Sexual Harassment. Judd tried to show Weinstein as a director/producer is “substantially similar” to the categories under California Sexual Harassment law that provides a legal remedy. The law allowed attorneys to include other categories as long as they showed they were similar to the enumerated categories that consisted of relationships based on an inherent power imbalance that gatekeepers exert over others.  

Hollywood is a relationship industry – the producers/gatekeepers have a lot of power. Judd described Weinstein as a dominant figure in the film business and the gatekeeper to many desirable roles and film projects, such that Judd believed that alienating or offending him could damage her career. 

Ex of detailed complaint: “W was a 64 year old man, co-founder of Miramax, a prominent business in the film industry and a deciding factor in desirable roles. Judd was in her twenties and an up and coming actor at the time of the incident, who relied on Weinstein’s guidance and expertise and the beginning of her career.

This shows Weinstein’s position of power. Not just restating the legal standard, but showing with detail facts that would satisfy Iqbal as well
Judd v. Weinstein Factual Sufficiency: Judd uses concrete examples of her interactions w/ W to shows she suffered economic loss or disadvantage as a result of the conduct described. 

The facts must plausibly support a claim rather than have an obvious alternative explanation. At the time of the harassment, Judd was discussing potential roles in films produced by Weinstein. This was more than enough to allege plausible facts to meet the 4 elements of CSH law: [1] professional relationship [2]. Sexual advances, solicitation or request” that were unwelcome, persistent or severe. [3] inability to terminate relationship w/o hardship [4] P suffered or will suffer economic loss or disadvantage or personal injury as a result of misconduct.  

Example of showing economic loss or disadvantage: Weinstein met with Director Jackson, who was planning on casting Judd in the Lord of the Rings. Weinstein responded by saying Judd was a “nightmare to work with” and that Jackson should “avoid her at all costs.” Weinstein specifically approached Jackson to dissuade him from casting Judd.
Conley Standard: it would have arguably been enough to simply allege that Weinstein’s misconduct resulted in economic loss or disadvantage and then to learn about Jackson’s conversation in discovery
Iqbal Standard: Judd was only able to successfully plead her case under the new Iqbal theory because of a New York Times and New Yorker investigation revealing Weinstein’s pattern of predatory behavior, prompting Jackson to speak out.
Without this evidence, under the Iqbal standard if Judd tried to allege Weinstein’s wrongdoing, Weinstein could have argued that there was an “obvious, alternative explanation” for Judd not getting the role in Lord of the Rings: the directors simply preferred the other actress. 

Consequence: From Conley to Iqbal, the pleading standard has altered the balance of power between those who have access to information and those who don't. In the process, it may change relationships between ordinary citizens and the powerful, who may not be able to rely on courts to pry out information buried inside organizations, silenced by non-disclosure agreements, or hidden by those with incredible power and influence
9) Responding to the complaint
Overview

2 Options for a D to respond to a complain
Try to make the entire case go away with a motion. Not responding to the substantive claims, but you have a legal reason to dismiss the entire claim

Respond with an answer. This makes the legal claims more clear before discovery. 3 ways to answer: [1] Deny, [2] Affirmative defense: I have a good excuse and [3] counterclaim: your own lawsuit – well if you think I hurt you, what about me?
Pre-Answer Motion
Overview

Motion to dismiss are motions you file before your answer. Motions are not filed in the context of your answer – they are raised separately and apart from your answer
Rule 12(b) A party may assert any of the following defenses before they contest or respond to the actual substance of the complaint.
Lack of subject-matter jurisdiction

Lack of personal jurisdiction

Improper venue

Insufficient process (something is wrong with the actual paperwork) 
Ex: serve complaint and brief but no summons or paperwork to show actually filed complaint in court

Insufficient service of process (the way they gave you the paperwork was wrong – Ex: over Zoom)
Failure to state a claim upon which relief can be granted

Is the complaint legal insufficient or factually insufficient? (see Iqbal)
Failure to join a necessary party

When you have to file a 12b motion

2-5 Must be filed right away before filing the motion – otherwise you lose the ability to use these defenses
Won’t lose 12(b)(1) if don’t include it in your answer. You can always contest whether or not a court has subject matter jurisdiction

Rule 12(h)(2): 
Won’t lose 12(b)(6)and (7) if not included in motion before the answer. Can move to dismiss for failing to state a claim even at trial

Exam Tip: If going to respond, what is the cheapest and fastest way to respond after you get the complaint. Want to do as little as possible and cut through as much as possible.
Reasons NOT to waive Insufficient service: They will probably just send you another complaint properly – no matter which 12(b) motion you file the court can dismiss the complaint, but still give the plaintiff permission or “leave” to file a new one or amend the old one
More time to answer: If you waive service of process, under 12(a)(1)(A), you get an 60 days to file your answer. 

Reasons to file a motion: If a claim is about to run out b/c of a statute of limitation, then you would want to dismiss for service of process or something else b/c then they can’t serve you again

Also makes the other attorney look sloppy
Timing of the Answer or Motion Rule 12(a)(1)(A)
21 days after being served with summons and complaint OR
Rule 12(a)(1)(A) if you waive service of process under Rule 4d you can get an extra 60 days to answer

P gives you something to sign and under Rule 4d you waive service of process and then file with the court so you have proof you waived service and instead of having 21 days to file an answer you now have 60 days

One benefit to not bother with insufficient service of process is getting more time to answer / file a motion

Rule 12(a)(4): If D makes a Rule 12 motion against the complaint, and loses, he has 14 days from whenever the court gets back to you that they denied you motion to respond with your answer. 
Motion to Strike: Rule 12(f)

Allows matters which are “redundant, immaterial, impertinent, or scandalous” to be stricken from a pleading. 

Ex: If no punitive damages for negligent inflicted injuries, if complaint seeks punitive damages- would move to strike punitive damages allegation but not the whole claim
Must be done before you file a Motion

Can’t raise a motion to strike within your answer – it’s something you file separate and apart from your answer

Is it worth filing a motion to strike? Would do this if you would be prejudiced by the complaint 
Motion for a More Definite Statement Rule 12(e)
If the complaint is so vague or ambiguous that D can’t reasonable prepare a response. If motion is granted, P will be required to replead his complaint in a more detailed or clearer manner. If the motion is not granted, the denial is not appealable and D must file his responsive pleading
Not done very often anymore b/c of the Iqbal standard.
Does the pleading give the D enough information from which to draft his answer, and to commence discovery? Does you know what the damages are? Or Maybe you need clarification on the parties relationship
Motion for Judgment on the Pleadings Rule 12(C) 

Filed after an answer to the complaint. Similar to 12(b)(6) – but now it’s the D’s answer that has a problem. The only “defense” stated is legally insufficient. Ex: Not paying debt because supporting a sick parent. That is not a defense to a breach of contract and D hasn’t denied any of the allegations of the complaint. Then P could move for judgement on the pleading
12C is rare case where parties’ pleadings reveal agreement about the relevant facts and only the applicable law is in question where discovery serves no use  
On it’s face – the Answer to your Pleading shows that your entitled to a judgement b/c you sue them on trademark and the other party just admits it or says SOL was 3 years and this happened 20 years ago. SJ is different b/c you can look at discovery 
10) Answers

FRCP 8(b) – (assumes motion is denied or didn’t file motion)
Potential Responses

Admit: advantage– narrows the scope to what is really the issue. Also, if it’s a true statement (the firm is located in Los Angeles), then you can’t deny that.
Deny: Can just say “denied as to #2” or might want to say something like “calling for legal conclusion. Maybe contest whether or not client acted recklessly 
Zielinski v. Philadelphia Piers, Inc.: It is an ineffective denial when D denied P’s allegations that D “owned, operated, and controlled a forklift” when D owned the forklift, but did not operate and control it.” Failure to deny specifically the “operated and controlled” allegations in the quoted paragraph deprived P of warning that he sued the wrong defendant. D should have made a specific denial of the parts of the complaint it knew to be false and should have admitted the parts it knew were true. This was an issue b/c SOL was running out, but b/c of D’s ineffective denial, they let P continue to sue D (b/c otherwise their claim wouldn’t be allowed anymore). 
Policy: This is punishment for knowing you wrongfully denied statement you should have admitted 

Ineffective Denial: when you deny a full sentence, but part it is actually true – the court will then treat the whole sentence as an admission. 
1. Almost strategic – Philadelphia knew they were the wrong D

Ineffective denial: when the denial does not specify which portion of P’s allegations are actually being denied. Can’t deny the whole sentence if part of it is true. Being precise in your denial narrows the issue to know what is subject to discovery. Thus, it’s important to read the complaint and not admit things you don’t want to admit
An ineffective denial is treated as a failure to deny and may accordingly constitute an admission of the matter in question. When an improper and ineffective answer has been filed and the time allowed to amend the answer has passed, a party can’t deny the allegation anymore and any improper allegations will be deemed as true
General Denial: an allegation that denies each and every allegation of the complaint
Where not denied Rule 8(b)(6): any allegation that is not specifically denied is deemed admitted

Ex: P alleges D was drunk while driving. D files an answer – which says P has no proof I was intoxicated – that counts as D admitting intoxication b/c never said he denied. Must say deny

Saying P can’t prove that is not a denial and therefore you admit 
Lacks Information: Not admit or deny – say “D lacks sufficient information to admit or deny this allegation”
FRCP 8(c) Affirmative Defenses

Overall Rule

You are not denying something and the burden of proof is on you. Even if the plaintiff can establish all the elements of their claim, you can show you have a legal excuse to avoid liability. Your affirmative defense is part of your answer. 
Ex: Statute of limitations, fair use defense, parody defense 
Contributory Negligence

Fraud

Release/Consent: P consented to saying those defamation statements

Not arguing the allegations and elements of defamation, but looking outside and pointing to something else that they did that gives you a complete defense. 

Motion to Dismiss v. Affirmative Defense

When file a motion – saying there is no legal grounds to move forward. There is not even a legal claim to say there was a sufficient connection b/w the 2 things

Affirmative Defense and “But” – still something to hash out – P might still contest and it is something that will have to be litigated

Can file a motion and if it’s denied then you might want to also put it in your answer to preserve it in case this case goes to appeal

if you move to dismiss ofr lack of personal jdx and court denies it and then case moves forward and whole case is tried in spite of the objections you raised. You still can appeal and in the appeal you might want to say we were objecting Personal jdx all along
FRCP 13 Counter Claims
Overview

Counterclaims, unlike denials or defenses, don’t address allegations in the complaint. Instead, they are new claims that the D can (and sometimes must) raise against the P
Rule 8: For purposes of this class, Iqbal standard also applies to Defendants asserting affirmative defenses and counterclaims
Rule 13(a)(1)(A): must assert a counterclaim if it arises out of the same transaction and occurrence that is the subject matter of the opposing party’s claim
Ex: “I didn’t violate your copyright, actually this is my trademark and you infringed my copyright. Same transaction – so I have to raise it now
If you don’t use it you lose it
HYPO: L and B (both from AZ) are injured in a 3-car collision involving L’s car, Rowe’s, and B’s. R is from NM. L sues R in fed court seeking $200k. The case is tried and R wins and says he is not negligent. 3 months later R wants to sue L and B to recover for his own injuries for the accident in fed court
R’s claim against L is barred b/c he should have asserted this claim as compulsory counterclaim under Rule 13(a)(1) in the prior fed suit and waived it by not doing so. However, under issue preclusion and 13a, R’s claim against B is not barred
Rule 13(b): – you can state as a counterclaim against an opposing party any claim that is not compulsory
Note: the court would have discretion under Rule 42 to sever the counterclaim from the underylying action

Rule 18: A party asserting a claim, counterclaim, crossclaim, or 3rd party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
Exam tip: ON exam, cite both 13b and 18 for D, but for P only cite 18
If P sues you b/c of a car accident, but this P is someone you dislike, you can sue him back for any reason and bring up all these other claims. 
P essentially opened pandora’s box – P sues D on trademark law, D can counterclaim on issues that have nothing to do with trademark law
Reply 

Generally the pleading stops with the answer but there are two exceptions

If the answer contains a counter claim and it requires an answer by the plaintiff 

Judge orders a reply to an answer 
DISCOVERY

11) Pre-Disovery Phase

Pre-Negotiation
Rule 26(f): Parties are encouraged to talk settlement shortly 

Parties are required to meet as soon as possible and confer about these 26a1 disclosures and other discovery issues and to file a written report with the court outlining their plans for discovery. Parties are encourage to see if settlement is possible.
Settlement Negotiation: You do NOT have to disclose anything for the purposes of a settlement agreement. You cannot lie, but you can come pretty close to creating misleading impressions by omitting certain things (See Zimmerman v. Spaulding)
If can’t reach a settlement the parties must prepare a “discovery plan” for the case

Discovery plan: The discovery plan is a really broad agreement for how and when to exchange information. Think of it as a schedule – it’s not going into detail about all the defenses you will raise and whether something is relevant. Says on this date we will exchange interrogatory requests, on this date we agree to have depositions of potential witnesses, and what algorithms we will use to obtain information from people’s emails relevant to this issue.
Discovery plan is not where you talk about the material you are producing or objecting – those come from requests
Initial disclosure under 26a must come 14 days after 26f conference, but at this conference the parties have the discretion to change the time period of when they must turn over the initial disclosures 
Rule 26a(1)(2)(3) Initial Disclosures: You have a duty to give up certain information without a request from the other party
Rule 26(a)(1): Must turn over certain information at least 14 days before the rule 26(f) conference

Name, and, if known, the address and phone number of each individual likely to have discoverable info that you may use to support your case

Information about witnesses you may use to support your claim or defense

A copy (or a description by category and location) of all Documents, records or physical things that you will use to support your claim or defense

ONLY HAVE TO GIVE UP THIS INFORMATION IF YOU’RE USING IT TO SUPPORT/DEFEND YOUR CASE

Exam tip: If you know of something that will hurt your case – not something you have to give up during initial disclosure of 26a1

P must give a calculation of damages and evidence upon which its based
Entitled to category of damages being claimed – so D doesn’t have to turn over what they know about damages, just how they got to this #
D must disclose any insurance he has for this case

Rule 26(a)(2) – expert testimony – if using experts

Exception: You cannot learn facts about consulting experts retained for the litigation – it’s only if the experts will be testifying at trial
You generally cannot learn facts about consulting experts retained for the litigation, unless you can show "exceptional circumstances" in which it's "impracticable" to get that same information from somewhere else. Fed. R. Civ. P. 26(b)(4)(D).
Popov v. Davidson: (Based off Zimmerman v. Spaulding) D’s attorney failed to disclose life-threatening information about the plaintiff discovered in an independent medical examination. D was not ethically obligated to disclose that information in connection with a settlement negotiation. As long as D wasn’t using Dr to testify, then he didn’t need to disclose anything from a non-testifying experts in anticipation of litigation.
The result would have been different if D’s Dr only examined the P after he requested it under Rule 35(b) which allows for medical and physical evaluations
Rule 26(a)(3)- pretrial required disclosure – but very close to trial. Must tell other side what we will raise at trial

Discovery Planning 

In General

Requests for discovery can change – you don’t have to ask for discovery documents only at the conference. You can ask for interrogatories (tell me where the stuff is located / who are the witnesses) b/c only when you have that information can you do any follow up
Requests for discovery are a somewhat fluid process and the same for responses – might respond to requests and say here is some of the documents you requested, but some of the other stuff will take more time

Discovery Planning tips: What information do I need? Who has it? How will I get it?
Be skeptical about facts you think you know based on representations from others – you may not even know facts about your own client as well as you thought you did (Popov)
What information do I need: Look to the pleadings to understand each party’s claims, defenses, and theory of the case. You need to know the applicable law and elements or factors that bear on each side of the claims and defenses to understand what you need
Some litigators envision the jury instructions and closing arguments long before trial to ensure that they use the discovery process to obtain whatever information they will need at trial 

Who has it? Think broadly, Maybe the information is in the possession of another party, a nonparty, your own client, the government, or the public domain

How will I get it? Consider not only the formal discovery devices but also informal investigation, such as interviews with witnesses and other factual research. 
Think about the stakes involved in getting the facts right, including how well our adversarial system gets at the truth. 
On the one hand, our adversarial system means ethical rules that permit adversaries to withhold even life-saving information from you. 
On the other hand, the alternative may require attorneys to disclose information that undermines vigorous advocacy for other clients. 
Until this meeting takes place, the parties are barred from taking discovery by other means (such as interrogatories, requests for documents, or depositions
12) Discovery Phase
Discovery Tools not part of the required disclosure
Rule 30 Deposition: where a deponent (person whose deposition we are taking) testifies orally under oath – recorded, transcribed, and videoed. Something that is live, but not in a court room.
The lawyer who “noticed” (requested) the deposition will ask questions that the witness must answer orally under oath. The witness’s lawyer may object to the content or form of the questions and may ask questions of his own when the other lawyer finishes.
Unlike at trial where a good lawyer asks specific ordered questions to get the witness to tell a clear story leading to a favorable outcome. 

By contrast, at depositions lawyers have opportunities to explore what may turn out to be dead ends, and to ask questions without having the least notion of what the answer might be

The lawyer meticulously tries to pin down an adverse witness to whatever story that witness wants to tell; once the story is pinned down under oath, the lawyer can decide what to do with it.

You may take a deposition of a party or a non-party

SOMETHING WE CAN USE TO GET INFO FROM NON-PARTY, BUT MUST SUBPOENA NON-PARTY b/c otherwise they don’t have to show up

Subpoena is a court order requiring attendance – if no subpoena she doesn’t have to show up – don’t need to subpoena a party

Benefits of Depositions: can immediately follow up with further questions if the witness is evasive or if the testimony opens up new avenues of inquiry
Disadvantages: Expensive 

Limits on Depositions Rule 30(a)(2)(A)(i): Total # of depositions taken by 1 side may not exceed 10, no deposition may exceed a day of seven hours; and no person may be deposed a second time without the permission of the court or the other side

Rule 33 Interrogatories: Interrogatories are written questions answered in writing under oath
Interrogatories seeks out categories of information that can guide further document requests and depositions

Benefits: 
Can get at information not contained in any document, and they are typically much cheaper than conducting a deposition b/c one can inexpensively frame a set of appropriate questions. 

You have 30 days in which to answer – they are great for getting background information – won’t use this for smoking gun – more background info maybe the identity of people whom you will later depose
Disadvantage:
Can’t follow up evasive answers with a question designed to pin things down

Interrogatories can only be sent to parties and not non-parties. Can’t use interrogatories to get info from non-parties.

Limited to 25 questions (including subparts) to each of their adversaries. Parties must seek court approval – or approval from opponent- before propounding more
1. Max 25 questions unless those questions are at least “logically connected.” (For example "Identify all of your employees and how long they have worked at your business" would be logically connected because both relate to terms of employment. But “Identify all your automobile records and turn over all witnesses to a traffic accident” would be considered two separate requests.
Examples of Interrogatories in Popper v. Davidson: (1) each parties' version of the events leading up to the accident, (2) identifying records that describe the status of the car and history of maintenance; (3) whether parties had a history of DUIs; (4) whether the parties identified any witnesses to the accident or (5) whether they used any driving apps on their phones.  All could be lead to the admission of relevant evidence or support other discovery requests, like depositions or requests for records. 
Rule 36: Requests for Admission: 
Similarities to interrogatories: usable only against parties, are in writing, and are relatively cheap

Difference from interrogatories: Parties can make an unlimited number of requests for admission

Parties must admit, deny, or explain in detail why they can neither admit nor deny
Once admitted, they are “conclusively established” for the purpose of litigation

Like all discovery requests, admission must be relevant and non-privileged 

Litigants also can ask for admissions about how law applies to facts, their opinions, or the genuineness of documents. 
You can ask / have other side confirm the documents are real
Can also ask about admission on opinion – but just not on a pure legal conclusion 
Ex: “Admit that, pursuant to the statute, whether a recipient of this status has a prior criminal conviction is irrelevant to the determination of whether a status should be extended or terminated”
Policy: The goal behind requests for admission is to narrow the issues to be resolved at trial, but they also can help with other discovery requests, particularly depositions, to ensure a live witness or party sticks to their story. 
Rule 34 Request to Produce: A written request for not only documents but any tangible item, land, or electronically stored information. 
Can request production from non-party, but must issue a subpoena under rule 45(a)(1)(A)(iii)

Rule 35 Requests for Medical Exams:  Allows physical and mental examinations of parties and is usually employed only when the physical or mental condition of the party is at stake in the case
Must get a court order

Pretty hard to get – must show the medical condition is in controversy and it really matters in this case and you must show a good cause

Scope of Discovery

Overview

2 ways to contest a Discovery request
Ex: P asks you to turn over every text message from last 15 years, but you object to that turning it over at all. Parties are encouraged to work out an agreement together for discovery. As a matter of practice, you would want to document all exchanges with the other side so you can say “On this date, I asked you to turn over this stuff but you said it wasn’t relevant.” Once you get to a point where you can’t reach an agreement – you would move to compel as party seeking agreement so you ask the court to rule on this

Move for a protective order – when you don’t want to give something up as discovery so you turn to the court b/c neither parties can agree on scope 
Policy Limits on Discovery

Discovery does not create, as one court has explained, “a generalized right to rummage at will” through someone’s private life. Instead, it requires “a threshold showing that the requested information is reasonably calculated to lead to the discovery of admissible evidence” in a particular case. 
But, in a world awash in digital information, it’s important to think about what limits exist for discovery
To establish damages, could you also obtain information on someone's social media accounts—from Twitter, Instagram or Facebook—to the extent it presents a contemporaneous "public diary" of someone's physical and emotional well-being before and after an accident?
Benefits and Costs of discovery

Benefits: eliminates surprise, even playing field b/w parties, more accurate view of what happened, discovery as a kind of trial

Costs: burdensome to produce, expense and gamesmanship, opportunity to harass, left unconstrained – it could undermine trial rights
Discovery rules are structured to balance two competing goals.
On the one hand, they are broadly written to reduce the risk of surprise at trial, even the playing field between parties with access to different sources of information, and offer a more accurate view of the parties disputing positions. 
In this way, even though most cases never get to trial, discovery serves a similar functions: providing a publicly subsidized tool for the parties to reach a better understanding of their respective rights and responsibilities to each other.
However, on the other hand, the tools of discovery are arguably so powerful that they can be abused. Thus, a number of rules to limit its scope under relevance, proportionality, and privilege, are designed to reduce their burden, as well as lessen opportunities for gamesmanship and harassment, that left unconstrained might depress citizen's opportunities to address their rights in trial.
Relevant Information Rule 26(b)(1) allows the parties, without court approval, to seek discovery “regarding any nonprivileged matter that is relevant to any party’s claim or defense.” 
For a piece of information to be relevant to a legal proposition, that information must tend to prove or disprove something the governing substantive law says matters
Main question: Whether that information is needed to establish the parties’ “claims or defenses” even if that information is ultimately not admissible

Exam tip: Would the information sought in this case help the party seeking it prove or defeat the claim in question?

2. Information relevant to the subject matter of pending action but not relevant to any claim or defense asserted by a party is not discoverable
Exam tip: What are the actual allegations in the complaint – what do they assert? Does this request have anything to do with the claim your asserting? Or is it a fishing expedition like Favale?
Discover something relevant: relevant can be broader than admissible – can discover things even though not admissible at trial

Ex: hearsay not admissible but can be discoverable as long as calculated to lead to discoverable information

EX: what did victim tell you after the car crash – not acceptable for trial – but discoverable b/c will lead you to relevant info down the land- maybe leads you to other witnesses and the like

Favale v. Roman Catholic Diocese: P sued ex-employer, alleging negligent hiring and negligent supervision of P’s supervisor. Under the relevant state law, P had to show that the church should have known that the employee had a propensity to engage in a particular type of conduct. P sought discovery of any treatment the supervisor may have received for anger and other psychological conditions. The court denied discovery, finding the information irrelevant. P’s complaint, which sought recovery for sexual harassment instead of harm caused by anger, limited the scope of relevancy.
The plaintiffs could not show how therapy and other psychological conditions contributed or caused the harassment she alleged. Nor did the plaintiffs allege that the church employee’s emotional condition actually harmed her as part of a different claim.
Notice of anger-management history or psychological or psychiatric conditions does not equate to notice of a propensity to commit acts of sexual harassment
Also court says given for the potential to include embarrassing information – any relevance this might have is outweighed by the potential to harass and embarrass 
Proportionality for Electronic Information Rule 26(b)(2)(B): ESI must be reasonably accessible A party need not provide discovery of electronically stored information from sources that the party identifies as not reasonably accessible b/c of undue burden or cost
Accessible: We typically think of emails as relatively accessible, But in Wagoner D went to extreme length to delete emails – weird for a company to delete emails after 3 days. 

So where it does become expensive and things are not accessible ( back up storage cases. Imagine business has a policy of keeping all their emails for several months and then after that it's put on a backup storage. Often times retrieving that information can sometimes be $10k+. That would be a situation where if P really wants it then the court might require the party share the costs 
Wagoner case would be different if they stored emails in backup server. Proportionality is applicable for all kinds of discovery request, but especially with ESI and we also have to show that it’s reasonably accessible. We generally think of emails as reasonably accessible, but not backup storage unless it’s really critical to the dispute
Backup tapes of every employee’s deleted files might not be so “accessible”
Wagoner v. Lewis Gale Medical Center: P sued D on grounds of wrongful employment termination that violated the ADA. P claimed he was dyslexic and as a result couldn’t copy his schedule down properly that was posted on the wall. P sought production of all ESI by P’s former supervisors with specific search terms paired with P’s name: dyslexia, reading, slow, ADA, schedule, copy, etc. D argued the cost of retrieving the information would be too expensive b/c D’s email system doesn’t keep emails after 3 days. As a result, D needed to hire a 3rd party to retrieve and review the information.
Court held that the primary inquiry in making a determination is whether the information is stored in an accessible or inaccessible format. Here, the information was stored in an accessible format, but D attempted to claim it was too burden / expensive to retrieve. The court rejected this argument because D chose to store the requested information in a manner that made it difficult to retrieve

Policy: Court is actively saying your business behavior must change b/c might someday be subject to a lawsuit and you have a duty to keep this information in an accessible format. Wouldn’t be fair if we let businesses off the hook from a lawsuit because they are the ones who make it difficult on themselves in the first place.
Proportional for All information 26(b)(1)

Exam tip: Does the request relate to specific examples for your claim? 
Factors to take into account

The importance of the issues at stake in the action

The amount in controversy

If your claim is seeking $5k in damages but discovery would cost $40k

The Parties’ relative access to relevant information

The Parties’ resources

3rd party privacy rights (see Nutribullet case)

The importance of the discovery in resolving the issues, and 

Whether the burden or expense of the proposed discovery outweigh its likely benefit

Cerrato v. Nutribullet: P sues D b/c Nutribullet causes severe damage to someone’s hand. P wants to obtain every complaint and every injury that’s been alleged that D has in their files. Issue: Can P get any complaint / any injury that’s been alleged against Nutribullet? Is that proportional? 
Holding: Court says yes and no, court tries to limit scope a little. Limit scope just to similar kind of accidents. There need to be some conditions – must be limited to the same/ similar subject matter of the complaint (here a particular kind of injury). Court also limited it by time frame – not just unlimited time frame. So past five years of data with these similar types of accidents
It’s too much to ask for everything – want to at least ask for things that are similar in subject matter and limited in timeframe.

Nutribullet redacts information – that’s something else that can happen – if requiring D to turn over information would intrude upon 3rd parties unnecessarily then they can redact portions of it documents
If a party thinks the other party redacted too much and they don’t like the explanation from that party (it’s privileged for a reason) there is a process by which you can go to a judge and force them to turn it over. In an alternative theory – the court can order that it be produced just for the judge and he can evaluate whether it’s privileged or not 
Gordon v. T.G.R Logistics, Inc.: Facts: Parties got into a car accident. During discovery, D requested P produce entire Facebook account history. P had already produced Fb account that referenced the accident or her resulting injuries. 

Holding: The request for P to produce entire Fb account was overly broad – would only produce small amount of relevant information compared to the significant amount of irrelevant information. However, Court held that P must produce all post-accident Fb history b/c it does relate to her emotional turmoil, mental disability, and other emotional distress and physical injury. P should also produce post-accident Fb history which relate or show P’s level of activity

Cannot be duplicative or info that you can get from somewhere else that is less expensive. Rule 26(b)(2)(C)

The potential for embarrassment, annoyance, oppression or burden cannot outweigh evidentiary value Rule 26(c). 

Reginfo v. Erevos Enterprises: P alleged employer didn’t adequately pay over-time. Employer comes back and says we need immigration status b/c this is relevant since they won’t be entitled to overtime if they don’t have immigration status. Court completely rejects this. Employer is not entitled to know your immigration status as part of discovery for a case on overtime wages, hours worked and credibility
Policy: We want to encourage employees to bring suits against employers and not be scared out of a power imbalance. This was a tactic used by employer to scare away employee. Court says they won’t tolerate this, b/c if we allow you to probe into someone’s immigration history in this way, you might prevent the person from brining this claim to begin with and that would suppress someone’s right to file the lawsuit 

Policy: Courts are really concerned about the idea that discovery ends up undermining or defeating litigation. 

Granting employers the right to inquire into immigration status in employment cases would allow them to implicitly raise threats of such negative consequences when a worker reports (or threatens to report) illegal practices

Even if the parties were to enter into a confidentiality agreement restricting the employer’s disclosure the P’s immigration statutes, there would still remain the danger of intimidation, the danger of destroying the cause of action and would inhibit Ps in pursuing their rights

It’s also not even a meaningful defense for the company -something they can use to defend themselves from paying this payment 

3. On balance it’s more important that we have incentives for people to bring claims for wage and hour violations, regardless of status

Court says even the act of just simply asking this question means that they’re kind of taking a step to try to intimidate the other side

Discovery is where people are actually able to collect information, even intimidating information about people, that change people’s incentives and motivations to bring these cases at all
Burden of proof: When you’re raising a defense about the potential for embarrassment or oppression, it has to be an argument that is has a chilling affect like Reginfo b/c almost everything in discovery has the potential to embarrass, has the potential to deter people from bringing a lawsuit. In Reginfo, the court weighs that against the potential evidentiary benefit and Reginfo says there is not that much of a benefit D can get from asking for this sort of information 
Privileged Information Rule 26(b)(1) allows the parties, without court approval to seek discovery “regarding any nonprivileged matter that is relevant to any party’s claim or defense.” 
Hickman v. Taylor: Facts: Tug boat sunk and 4 crew members drowned. In anticipation of litigation, boat company hired an attorney named Fortenbaugh to prepare. Although there was a public hearing at which the surviving crew members testified before the US Steamboat Inspectors, F privately took written statements from the survivors. He also interviewed other witnesses and made memoranda of the interviews. When one of the decedent’s family members brought suit – they filed an interrogatories asking for F’s work
Issue: Could P get the copies of the lawyers interviews with witnesses to a tug boat that sunk along with many memos that revealed their mental impressions.
Holding: Court said no, that the interest in our adversarial system is such that the Ps don’t have an interest in this type of case or parties don’t have a general interest in this case and learning about the strategic decisions that the lawyers from the other side is making, even if it gives you a complete picture or even if you didn’t get all the questions they want to answer from the same witnesses - it doesn’t entitle you to see that work if it means that you’re going to see the other lawyers mental impressions and strategies and plans for conducting litigation 
Qualified privilege – can still get it if that information is otherwise unavailable and there’s no other way the plaintiff could get it. Then that might be an occasion where even if it means turning over your notes, you might have to. 
Hickman made no such showing: His counsel admitted that he wanted F’s witness statements “only to help prepare himself to examine witnesses and to make sure that he had overlooked nothing.” He had ready access to the surviving crew members’ prior public testimony before the Steamboat Inspectors and apparently to the witnesses themselves. Moreover, the Court emphasized Hickman could employ interrogatories to the tug owners to obtain any relevant and non-privileged facts known to them, including any facts learned by their attorney
Work product is not the same as privilege – privilege is confidential communication

Rule 26b3 – but it doesn’t even say work product – calls it trial preparation materials

Definition: something is work product if it is prepared in anticipation of litigation. So not just routine stuff we were going put in a monthly report to government – it is material we prepare in anticipation of litigation and it is protected from discovery no matter how relevant or useful 

Policy: Why Courts Shield Work Product From Discovery:

Avoids free rider problem by encouraging each side to prepare its own case

Ex: hiring a private investigator to review some stuff 

Free rider – you hire private investigator to do all this work in preparation of litigation – don’t want someone to free ride of you paying

Attorneys will avoid putting ideas in writing, or write them in misleading ways

Attorneys should not become witnesses

Not sporting to rely on “borrowed wits”

Helps ensure the adversary system works as intended
Discovery of strategies would “demoralize” attorneys

Can override work product if you show 2 things

Substantial need 

Information is not otherwise easily available / can’t be acquired from another source without undue hardship
Suppose a private investigator got statements from witnesses, but now those witnesses are out of the country – may be able to make a showing information not otherwise easily available 

Rule 26b3: Some kinds of work products are absolutely protected and you can never get
Mental impression, Conclusions, opinions, and legal theories

What an attorney heard when interviewing a witness or what an insurance agent recalls seeing when investigating the scene of an accident – does not fall within the exception and cannot be discovered at all
Suppose the investigator in the memo says I investigated and then said “you are liable” – that’s a conclusion/opinion and you wouldn’t have to give that over

Work product can be generated by the party or any representative of the party

It does not have to be a lawyer in federal court

13) Amendments to the Pleadings

Overview

In General: You go through discovery and realize you want to amend your compliant
As a Matter of Course: Rule 15(a)(1)

You can freely amend your complaint once

Up to 21 days after you originally filed the complaint OR
Up to 21 days after the D answers or moves to dismiss it under Rule 12

Where Permission of the Court is Required 

Permission from Parties or Court: rule 15(a)(2)

If the party wants to amend after the deadlines from Rule 15(a)(1) 

Court should freely give leave “when justice so requires.” Which usually means courts will consider whether changing the complaint

Prejudices the other party

P would argue that they should be able to add the complaint and that the D will still be able to raise all the defenses they want to raise

Undue Delay - Took too long

Ex: If discovery was already over and then the other side was moving for summary judgment, then that might be something that makes this a stronger case about prejudice and where they sat on their laurels for too long b/c they waited 3 months to act.
Reflects bad faith or is

Futile – it’s not even worthwhile to do so
No way a judge will grant you the relief you are seeking – Trump Election litigation 

Beeck v. Aquaslide ‘N’ Dive Corp. P sued D for injury sustained on water slide. The lawsuit was filed within the SOL and in the initial answer by D, they claimed to have manufactured the slide. Then, after the running of SOL, the D amended its complaint to state that they did not manuf. the slide and the court granted it. This court held that the court did not abuse its discretion as it went into the factors of bad faith, undue delay, prejudice, etc and found since did multiple inspections prior, they did not act in bad faith.
Reason why this case matters: if defendant isn’t allowed to amend the defendant is going to be subject to a lawsuit for a slide that isn’t theirs. And then if defendant is allowed to amend, it will dismiss the case, and then the plaintiff is past the SOL
Court held that D wasn’t acting in bad faith b/c they relied on 3 insurance companies conclusions that they manufactured the slide. 

The proposed amendment merely allowed Aquaslide to contest a disputed factual issue at trial and it would be prejudicial to D if that proposed amendment was denied. 

Adding Claims Rule 15(c): When an Amendment Relates Back
Rule: When the applicable SOL allows amendments to relate back or The claim or defense must arise out of “conduct, transaction, or occurrence” set out in the original pleading

Exam tip: Even if you satisfy all the elements of rule 15c – you still must meet all the factors of 15a2 – when justice requires
Amendment asserts the same story as the original pleading and is factually connecting, describing same factual occurrences but changing contentions/legal theories

Moore v. Baker: operation goes wrong. P sues Doctor saying she should have told her about a different type of therapy but didn't. About a year later, after SOL runs out, P also wants to say the doctor was negligent during the surgery
Court held the amendment does not arise out of the same conduct or transaction. There was nothing to put D on notice that negligence could be asserted against him when P filed original complaint about nondisclosure (aka something that took place in office before surgery v. something that took place later on in the surgery room) 
Policy: The reasoning behind this is that P would have to prove completely different facts for this negligent claim. It relates back when P gives D notice of the new claim being asserted based on the original complaint
Bonerb v. Richer J Caton Foundation: P slipped and fell on a basketball court at a drug and alcohol rehab facility. P sued D on theory of malpractice that the court wasn’t maintained. A year later they want to amend to sue on ground that the patients were forced to practice on the court and that the institution negligently supervised them on the court 
Holding: Court held that negligence of maintaining the court is similar enough to malpractice. An amendment which changes the legal theory of the case is appropriate if the factual situation upon which the action depends remains the same and has been brought to the defendant’s attention by the original pleading
Reasoning: Bonerb got a new attorney and they got this new information that just recently came to light and discovery was not over yet. In Moore, discovery was over and they moved to miss everything. 
RULE: If Litigant has been advised at the outset of the general facts from which the belatedly asserted claim arises, the amendment will relate back even though the statute of limitations may have run in the interim.
Once D has been put on notice that particular conduct will be litigated – P can amend complaint to assert any claims / theories arising from the particular conduct
Policy: This doesn’t prejudice D b/c he was put on notice this was a possibility

Popov v. Davidson: Discovery shows there is a text message right before the accident. Can you add a negligence per se claim?
Argument for P: It’s all one in the same accident. It’s not as though there were 2 separate types of incidents like in Moore (failure to inform the P about other surgery options and then a botched surgery). This is all just one same occurrence. 
So the fact that we’re adding it now doesn’t reflect bad faith on our part since P only found out about it at discovery. It’s not a prejudice to the D b/c they knew that they were texting all this time so it’s ok to add it.
Prof: If the evidence goes to the original claim that he’s acting negligently or recklessly, then certainly it should be able to support a claim that he violated some statute at the same time and that way we can define arising out of the same conduct or occurrence as coming out of the same evidence. So it’s more like the Bonerb case where the court said its all arising out of the problematic basketball court so we should be able to add this additional theory
Argument for D: Actually it’s a different occurrence: Original theory of the lawsuit was that he was driving too fast and swung out too far in making a turn. Now the theory seems to be a totally different theory that he’s negligent b/c he violated the statute against texting while he was driving – so more like the Moore Case
However: Bonerb said the facts of the original allegation should have alerted the D that there was the possibility of the claim of further negligence so this is similar here in an accident b/w 2 cars and P is trying to prove 1 car was negligent in the first place and the texting goes along with that
So if you define occurrence as the accident then it’s all the stuff that might have led to the cause of the accident itself

Rule 15(c)(1)(c) Changing Parties in the Suit (harder than changing claims) 
The amendment to add a new party first must satisfy Rule 15(c)(1)(B) – must arise out of the same conduct or occurrence as the original pleading.
Exam Tip: it’s not just claims from the original pleading – it’s the same conduct, transaction or occurrence as the main event from the original pleading
Still apply justice requires factors

Apply standard under Moore and Bonerb

Different from joinder b/c this is after discovery. 

Parties must have notice of the lawsuit and 

Knew or should have known that the lawsuit would have been brought against them, but didn’t because of a mistake about their identity
Only get relation back when changing D if P sued the wrong D first, but the right D knew about it
A frequent example of this involves lawsuits against organizations or government agencies, where a lawsuit names the wrong entity in an organization, but otherwise involves the same officers in charge of responding to a lawsuit.
Ex: Parent insurance company

Policy – courts don’t want to override SOL -unless good reason – and good reason is you should have known, you’re the same people, and you should have known it’s just a mistaken identity

Popov v. Davidson: There was no mistake in identifying the driver or even the texter – we just never knew someone sent a text at all

PART V: PRE-TRIAL RESOLUTION

14) SUMMARY JUDGEMENT

Overview

Stages

Stage 1: Complaint; Rule 12 Motions to Dismiss; Answer
Stage 2: Discovery

Stage 3: Rule 56 Summary Judgment

Summary Judgment

Rule 56

After discovery, D does not think P has a case and asks the court to dismiss the case b/c there’s no genuine dispute of “material fact” for the jury to decide 
Genuine dispute when a reasonable jury viewing the evidence could find in favor of either party
The court would reason that SJ is not for weighing evidence but for determining whether there is any evidence to weight; 
the conflicting affidavits would establish that there was an issue for trial

Exam tip: You can move for SJ before discovery is done - but parties don't b/c under rule 56 for SJ one of the things the nonmoving party is say "I really should have a chance to get information about xyz before you tee up SJ"
When no evidence exists to support an essential element of a case or rests only on speculation – there is no genuine issue for trial

Difference b/w Rule 12b6: motion for SJ typically follows discovery. So, unlike 12b6, you are not  just looking at the factual allegations in the complaint to see whether they are factually and legally sufficient. You are looking at all the evidence obtained in discovery that goes into the basket (see below). If you can show, after sifting through all the evidence, there’s still no genuine, material factual dispute, you can move for SJ
Ex: Sometimes the factual allegations in a complaint are good enough on their face. But when they are tested with more vigorous examination, during discovery through interrogatories, admissions or other sworn testimony, those allegations can fall apart and one party can realize there is no longer a dispute on material facts
Difference b/w Rule 12b6: Both P and D can file a motion for SJ – only D can file motion to dismiss under 12b6
Policy: We only need to go to trial to resolve disputes of fact so if before trail the parties say there is no dispute of the facts, the court can judge based on a matter of law
If there is no dispute of fact then the only question left is one of law and the judge can rule on that and we don’t need a trial

“When there is an unresolved issue of material fact, the evidence should be viewed in a light most favorable to the party opposing the motion.” (Houchens)
Benefits of a Jury Trials:
Intent, community Standards, Norms: Resolving questions of intent community standards, or norms that turn on direct and circumstantial evidence (Adkins)
Juries presumably are better at resolving knotty questions about defendant's intent that turn on direct and circumstantial evidence (Adkins). 
Credibility of competing Witness testimony: They are presumably better at unraveling complicated factual disputes, including competing witness “perceptions, recollections, and even potential biases.” Tolan
Diversity of opinions which might lead to a more accurate view of the evidence
Democratic Principles: Separate body capable of holding other institutions, particularly government bodies, to account
Juries serve an important role in our polity, providing a democratic check against unelected judges and public officials to decide important questions of social policy and welfare (Adkins & Tolan).
Benefits of Judge-Made decisions

Precedential Impact

We might want judges when question calls for technical legal expertise or when we want judges to establish clear lines and rules to set a precedent so we can easily judge future cases,

Guardrail: it protects the rights of Ds from the passions of a jury when the Ps “claims and defenses have no factual basis” (Celotex)

P couldn’t prove Celotex made the asbestos the killed her husband. P had burden of proof it was Celotex so for policy we grant Celotex motion for SJ so they don’t have to defend against a claim missing an element of the substantive law (that even if the husband died from asbestos, that the D was the one who actually did it)
Prof: there is a claim – but don’t have facts to support it – they rely on speculation that it was Celotex asbestos that caused the harm – just no enough facts on that element so not worth a juries time – and we don’t want a jury to speculate and say Celotex made 60% of all asbestos so more likely it was them – that is prejudicial
Separation of power: deference to expertise of another branch of government (Tolan)
Summary Judgement in Process
No evidence from trial (b/c before trial) – so courts look at evidence proffered by the parties. The materials executed under oath (affidavits, declarations, depositions, or interrogatory answers). These materials are put in a basket and the court will only look at this basket and look at those sworn statement of evidence and ask 1 question: Is there a dispute on a material fact? If yes, can’t grant SJ. If no, court may grant SJ – but courts have discretion to give SJ – no right to SJ
Pleadings DO NOT go in the basket b/c they are not evidence executed by penalty of perjury. Pleadings are not signed by parties, they are executed by attorneys. 
Exception: if a pleading admits something (if D fails to deny something in a complaint then it’s admitted) and then that can be used against him during SJ

Example of Summary Judgement Process

P is hit by a car driven by D – P sues D – P alleges in the complaint that he was in the crosswalk – he had the green light and D ran through a red light and ran over him

D files an answer and denies all this stuff. Now we go to discovery and D makes motion for SJ (and is supported by sworn statements – affidavits) 3 clergymen all say that D had green light and he was driving appropriately and it was P jaywalk in red light

Those affidavits are proper 1st hand knowledge – they go in evidence basket and if P puts no evidence in basket – court will say no dispute of fact b/c 3 clergymen all say the same thing

So P better be careful and get some evidence in that basket

Classic exam Q: P doesn’t proffer affidavits – instead he relies on allegations of the complaint “in complaint I said I had green light so dispute of fact” -HOWEVER PLEADINGS ARE NOT EVIDNECE SO PLEADINGS NOT IN EVIDNECE BASKET
Now what if P puts forth affidavit from eye witness-  but they are alcoholic / swindler – they say P had right of way and D ran red light – now what happens – SJ motion must be denied b/c we have some evidence that says light was red and other evidence light was green – and since we have dispute of material fact SJ must be denied and go to trial

NOTE: THE COURT CANNOT JUDGE CREDBILITY BASED ON THIS EVIDENCE 

CREDIBILITY (WHO IS LYING OR TELLYING THE TRUTH) IS A QUESTION OF FACT AND SO WE MUST GO TO TRIAL/JURY
Scott v. Harris case: if video that shows entire event – court may grant SJ based on video if it shows no material dispute of fact. Scott v. Harris reflects the power of video footage to dissuade judges from allowing factual determinations to reach a jury
So if there were surveillance video for our hypo and showed if light was green– court may grant SJ (remember always have discretion) b/c if video showed definitively then it no longer matters if affidavits dispute the fact b/c now we have video evidence that clearly shows no dispute of fact so a court may grant SJ

Cases
Adickes v. S.H. Kress & Co: A white school teacher from NY took 6 black schoolchildren to the library in Mississippi. Librarian calls Police who asks them to leave. They go eat lunch at a local diner. A police officer walks in and observes them. The waitress then refuses to serve her, and as soon as she leaves, the officer arrests the teacher for “vagrancy.” The store owner and the policy officer introduce affidavits denying they coordinated with each other. The store owner says that the P cannot identify any specific communication b/w the police and the diner owners. Rather she was relying on circumstantial evidence.
Issue: is there enough evidence to go to a jury and a court says yes:

Rule: the moving party bears the initial burden of demonstrating that the key facts aren’t in dispute when the facts are viewed in the light most favorable to the opposing party

Court held it’s up to a jury to decide whether the sequence of events created an inference from the circumstances that the policeman and Kress agreed to refuse her of her civil rights 
Celotex Corp v. Catrett: Catrett brought a wrongful death suit against manufacturers of asbestos containing products, claiming her husband died b/c of exposure to asbestos. Celotex argued that even if the husband died from asbestos, there was no evidence it was asbestos from Celotex- it could have been from another company. Celotex moved for SJ. Catrett argued Celotex did not prove husband was not exposed to Celotex asbestos and thus there was a genuine dispute of material fact
Issue: Did Celotex have to present evidence to negate an element of Catrett’s claim? 
Holding: Court held that the burden was on Catrett to prove it was Celotex – not for Celotex to prove it wasn’t them. The party making a motion for SJ does not need to provide affirmative evidence to support its motion. The nonmoving party is expected to present some form of affirmative evidence to overcome the challenge 
The plaintiff bears a burden of production, the burden of producing enough evidence so that a reasonable jury could find in the P’s favor – P didn’t have evidence that it was Celotex, then Celotex is entitled to SJ
Policy: In general we want juries to decide factual questions – but when no factual support for a claim and defense there is some value in granting SJ and saving Ds time from having to defend against the groundless charge 

Tolan v. Cotton: Facts: MLB player was shot in the lung by a police officer while lying prone on the driveway of his parents’ home after being mistakenly suspected of driving a stolen car by Officer Cotton, who had arrived on the scene just 35 seconds earlier. After Tolan sued Cotton for “excessive force” his case was dismissed on SJ by the 5th circuit b/c an “objectively reasonable’ officer in the same position could have believed that Tolan “presented an immediate threat to the safety of the officers.” 
The 5th Circuit pointed to the dimly lit driveway, that Tolan’s mom “refused orders to remain calm” and that Tolan wasn’t lying prone on the driveway, but that he started to get up and reached down and could have been reaching for some type of weapon when he moved to intervene in the way the officers were treating his mom
SCOTUS overrules the 5th circuit: Says the lower court improperly weighs the evidence and it resolves disputed facts in favor of the officers and not Tolan – but the rule is that you weigh evidence of non-moving party
What did the Supreme Court say was improper about what the 5th Circuit did 
The 5th Circuit took the officers characterization of the events surrounding the shooting and there were questions of facts about whether it was well lit – was it decorate or did it actually shed light on the evidence – and surrounding circumstances about whether Tolan actually made threat of force or not
Disputed issues: it’s actually very well lit, how calm the mom was when she first spoke to the officer – police say she’s heated, but she was calmly pointing out it wasn’t a stolen car. 

Why would that be important to try and figure out to whether the officer’s actions were reasonable. – how calm the mom was. Cotton was only on the scene for 35 seconds. So if he arrives on the scene and if everything is totally calm then it’s wasn’t ok for him to shoot. However, if the scene was chaotic and there’s yelling and he sees Tolan getting up and reaching for something when it’s dimly lit then he might have a case for why he felt like he was presented with some type of threat – it creates context in which it might be objectively reasonable for an officer to perceive a threat to his safety and other officer’s safety to draw the gun – but that context would be different if that wasn’t actually the case
5th Circuit policy reasons ignore the material dispute of facts: In the context of qualified immunity, the fear is that if the court second guesses the police officer – it makes it harder for the police officer to do his job 
NAACP files brief on problems of qualified immunity - but SCOTUS doesn’t address that issue and instead says we think there’s really important disputed issues of material fact here and it wasn’t appropriate for the 5th circuit to step in and create an environment where we are not able to hold police officers accountable – but you can still see that sometimes what can happen in SJ case is that a court says there is no dispute and that’s clearly not a dispute but that’s not happening here.
Sometimes a court might say there is a dispute but it’s not material – b/c there might have been an even high legal bar before we can show the police officer was not acting objectively reasonable 
Houchens v. American Home Assurance: Neither party had any direct evidence (after adequate time for discovery) on the crucial issue of whether a person’s death was an accident. B/c the Husband disappeared and was never heard from again – could not provide sufficient evidence to allow a reasonable jury to conclude he died accidentally for wife to collect on life insurance policy where H must die accidentally. H went to Thailand and was never heard from again (after intense search party). He was declared legally dead, but B/c P had the burden of proving the death was accidental (to collect on life insurance), court held SJ for D was appropriate.
To dispute and get to trial, P would just need an affidavit from a witness disagreeing and since the non-moving party gets benefit of doubt, that would be enough to go to trial

PART VI: JOINDER

15) Simple Joinder for Parties

Overview

Timeline Process: Pleadings (Complaint - > pre-answer motion -> answers) and then joinders before discovery 
Joinder for Plaintiffs

Rule 20(a) and 21: P can join together other Plaintiff or sue multiple Ds when they assert

Note: Rule 20(a) does not require joinder if the 2 criteria are met. The rule says the P MAY name co-Ds in a single suit if his claims against them arise out of the same transaction or occurrence, and will involve a common question of law or fact, but P doesn’t have to.
Any right to relief [1] arising out of the same (or series of) transaction or occurrence; and any [2] question of law or fact common to all [P or D] that will arises in the action

Whether the claim arose out of the same transaction or occurrence

Transaction has a flexible meaning: “may comprehend a series of many occurrences, depending not so much upon the immediateness of their connection as upon their logical relationship (see: Fisher v. Ciba)

HYPO: L is driving and S is a passenger in L’s car and both are from AZ. They get in a 3 car collision w/ R and B (both from NM). L and S sue R in fed court. Does L have to join B? No b/c although he could have joined B in lawsuit 1, under Rule 20(a) he is not required to do so 
Common transaction/occurrence Example: Hayk, Madison and Chelsea couldn't all sue Amazon in the same lawsuit just because Amazon damaged their boxes of books. They would need to show there is some "logical connection" b/w what Amazon did and the injury they suffered. Maybe the same driver got into one accident with all of their boxes. Or, Amazon had a policy of rushing deliveries, poorly handling boxes in storage, neglecting to train those storing boxes or improper training at Amazon warehouses, Amazon driver was in an accident where all packages were in the same Truck, or pumping their drivers with steroids so they can hurl boxed deliveries from trucks onto customers’ doorsteps. 
There is some event, policy or centralized practice that glues these seemingly disparate events together so that a court could efficiently hear common evidence and manage a trial.
Saying all from Amazon is not enough, saying they all landed on someone’s door damaged is not enough.

Whether the claims involve common issues of fact or law

Exam tip: Do not need all questions of law and fact raised by the dispute to be common, but only that some question of law or fact be common to all parties (Fisher v. Ciba)

Policy reasons for allowing people to join parties in the same federal lawsuit

Promotes efficiency and conserves judicial resources to have 1 trial than a bunch of separate trials on the same issue

In cases like Mosley, joining parties promotes access to justice, by allowing Ps to share resources and spread out the cost of legal representation

Boosts the credibility of witnesses who otherwise may have a difficult time challenging organizational misconduct

Ps can pool information, highlighting a pattern of discrimination that might be harder to see if those cases were brough separately

Professor: After Iqbal, it’s harder it will be for Ps to identify this kind of "logical connection" between these claims. Without more information or discovery before they file their lawsuit, Ps may not be in an easy position to identify that common pattern or practice that gives rise to a "transaction or occurrence" or a "common question of law or fact."
Rule 21

Court can always order separate trials / motion to sever trials

Cases under same series of Transaction

Fisher v. Ciba: 5 P allege D contaminated their individual properties. D filed motion to sever trial into 5 separate trials. Court denied motion to sever b/c similarities in Ps claims made litigation in a single case more efficient
Ps claims fundamentally arise out of the same transaction b/c transaction is liberally construed to encompass a series of event that are logically related. P’s claims all derive from the alleged emanations of Ciba’s chemicals from the same source. Accordingly, there are legal and factual issues common to all of the P’ claims. Would be inefficient to see same claims in 5 separate trials. 
Even though the Ps claims involve individualized evidence, it was likely the same 9 expert witnesses, all of whom live out of state, would testify for each P. Would be inefficient and expensive to have the same 9 experts come for separate trials. Also, the issue of jury confusion or possibility of weaker claims getting stronger b/c lumped together – such concerns can be addressed through a carefully crafted jury instructions. 

Mosley v. General Motors Corp: 10 P sued their employer, alleging they had been the victims of race and sex discrimination. Court allowed joinder. Even though the Ps were subject to separate individualized acts of discrimination at different times, the court emphasized P’s had alleged it all stemmed from the company’s general policy of discrimination. All the claims arose out of that general policy 

Same transaction or occurrence: A company-wide policy designed to discriminate

Common Question of Law or fact: The discriminatory character of the D’s conduct is basic to each P’s recovery (common question of law). The fact that each P may have suffered different effects from the alleged discrimination is immaterial for the purposes of determining the common question of law or fact.

Instead of focusing on differences b/w Ps, they showed the policy exclusively promotes white men (common question of law b/c discriminatory). This would explain why even though the policy of just protecting white men might have manifested and discriminated in different ways.

Professor notes on this case: Prof doesn’t know how well this case reflects modern joinder law and under Iqbal. 

Under Iqbal, the burden is higher – you have to introduce more evidence to survive 12b6 and to have a joinder. Mosley is a good example about whether there was enough facts in that complaint to join the parties. 

Having a liberal joinder standard helps with pleading and vice versa – sometimes you need a group of people to show a detailed pattern at work and sometimes you need a detailed pattern to bring in multiple people

1. This case has specific facts of discrimination - but D would say it’s not a plausible inference D discriminated b/c there are other obvious explanations for why they didn't get promoted - they weren't qualified / didn't do well on the job
But now it’s harder to bring those types of claims in b/c of Iqbal

Rule 19 When a P must join parties: 

When the P must name other co-D- when the good / thing is indivisible 

When you have a contract or property that implicates rights of multiple people and you can’t divide it up for who should get that – they are necessary parties

Prof: can’t just be about money – must be shared obligations where changing rights of 1 person affects someone else’s rights. Ex: in a will it says the house is supposed to go to a distant cousin and I sue saying that’s not fair bc I think the house should go to me. I only name maker of estate – but other people who are named in the will who the house could go to so they would have to be included in that lawsuit b/c court can’t determine who to give house to unless all the parties are there – it’s a shared obligation where multiple people have an interest be in that case

Temple v. Synthes Corp: P had a surgery and Dr. put in a plate and screw device into his back manufactured by D. After surgery, the device’s screw broke off inside P’s back. This suit was with manufacturer, P also had another suit against doctor and then another suit against doctor and hospital in state court. D did not attempt to bring in the doctor and hospital but instead filed a motion to dismiss the federal suit for failure to join necessary parties pursuant to Rule 19.
This case was about joint tortfeasors and substantive law says there is no requirement for all Joint Tortfeasors to be named as defendants in a single lawsuit

Exam tip: In determining whether a party must be named under rule 19 – if it’s about joint tortfeasors then Rule 19 does NOT apply

Policy: B/c suing different tortfeasors is more about money, which is something you can divide. However, you can’t divide property or a will (the typical cases where rule 19 applies)

You can get $ damages from one person and more $ damages from another person

Summit County v. Mallinckrodt 

Mallinckrodt’s argument: 
Mallinckrodt argued that the Court, under Rule 20, should cut them out of the case. In it's brief, it explained how, as a generic manufacturer of opioids, the claims against it arose out of very different transaction and occurrences and presented different issues of law and fact because it only made generic opioids and did not seek out a lot of publicity over its products in the relevant health care market. It also wanted to avoid confusing the jury given "mountains of irrelevant (often inflammatory) evidence against other defendants, like Purdue Pharma, which recently plead to criminal felony charges. It finally argued that it could only protect its own due process rights in a separate trial ("critical exculpatory evidence Mallinckrodt would present will be lost in a sea of unrelated, and largely prejudicial, evidence").
In considering a motion to sever for a multi-Plaintiff trial factors include (Mallinckrodt case)
Do the claims arise out of the “same transaction or occurrence or series of occurrences”

Even though Mallinckrodt sold generic drugs, it coordinated with other drug makers to fund front groups and sponsor opinion leaders to mislead the public about the dangers of opioids, and they repressed reports that there was a problem going on
That might be the glue that connects the cases (like in Mosley) - even though different instances - all glued together in general attempt to monopolize the industry in conspirator way and expand the market. Might have different effect in slightly different ways- but that's what hold it together
More case about lying of addictive quality opioids – glue that held them was conspiracy to lie about the properties

Do the claims present “some common question of law or fact”

Common issues of law or fact: Whether Ds conspired to mislead and hide suspicious drug sales in violation of the controlled substances act, as well as the generally addictive properties of opioids, even if each defendant had different impacts on the market for illicit drugs in Summit. 
Effect on judicial resources – Will settlement of the claims or judicial economy be facilitated by joinder. Can a court efficiently manage a trial with everyone

Leaving out the major marketers with 37% of market, the kingpin, would just delay and just put off an efficient resolution, the risk of these separate trials going over same evidence, at least Joinder can conserve those resources and provide more coherent relief
Flipside – M will argue they are different b/c they don’t advertise the drug like some of the other companies so the risk is that it will complicate things by including all these D together b/c the trial will be extended a lot longer to hear how all these things make M different from the other D in the trial and thus it’s cleaner to hear the case separately from other manufactures 

To what extent the court’s grant or denial would prejudice each side

Other D could point finger of blame at each other at the empty chair left open by M given the substantial role they play in funding all these front groups that encourage the greater use of pain killers and opioids
Idea that it’s not prejudicial to lump them together b/c they all do the same stuff vs. it is prejudicial to lump them all together b/c M is not as bad as the other guys

Use common evidence and witnesses that advance the litigation

The same witnesses and documentary evidence would be used to show (a) evidence of a conspiracy between drug makers; (b) front groups, medical boards, key opinion leaders influenced by Mallinkcrodt; (c) the science of opioid addiction; (d) the growth of pill mills where drugs were diverted; and (e) the devastating economic impact on Summit and other cities of the public health epidemic.  
Joinder for Defendants – when a D impleads someone 

Rule 14: D can join other parties who are, or may be “liable” to D for “all or part of the” Ps claim
Rule 14 thus allows defendants to join those who derivatively liable (liable to the defendant, if the defendant is to blame) so that the defendant isn't subject to the risk of inconsistent verdicts about its own liability. But absent that, plaintiffs can control which claims it hopes to bring and who to assert them against
When you implead another party under Rule 14, you're not saying “it wasn’t me, it’s someone else.” You’re saying “if it is me,” someone else must pay me for what I have to pay the plaintiff. An insurer is a good example.
Exam tip: Under Rule 14, D cannot bring in a person who might be liable to the P only. Nor can she bring in a person who might be liable to her as D for some related damage she suffered. She may only bring in a 3rd party D who may be responsible to reimburse her for part, or all, of the judgment the P recovers from her
Example: Where a party is liable for an injury but has a right of reimbursement for the damages from another party. For example, a retailer who sold a defective product to a consumer is frequently liable for injuries from the defective product, but can demand indemnification from the manufacturer. So if retailer is sued, it can bring in the manufacturer under Rule 14a

Policy: P has a more expansive right to bring in other Plaintiffs, but D rule is super narrow b/c D will always want to blame it on someone else

Might end up a sprawling case b/c every D has a different theory of who did it and then it becomes impossible to deal with it since there is so much finger pointing being done and it’s impossible for P to get their own case

Prof: they join your case- they will have their own lawyers their (more for like joint D who contributed to harm) – you have maker of chicken coup and maker of nails and they are both in same trial and they will both have own lawyers that say “what I designed was fine”. 

Exam tip: P’s job to show they were liable but as to how liable they were with respect to each other – that’s on the Ds . P shows problem with nails and coup -but Ds job to show much more problem with nails over coup – or vice versa

Reason for this rule: If someone else is supposed to pay for it and you are found liable, the fear is that it would be unfair if you had to pursue them in a separate trial. We don’t want to make the case more complicated

PRICE v. CTB, INC.: Price brought suit against D, Latco, for building defective chicken houses. Latco moved to file a third-party complaint against ITW six months after case had been removed to a federal court. In the third party complaint, Latco alleges that ITW defectively designed nails used in the construction of the chicken houses. 

RULE: Under Rule 14(a), the defendant may assert a claim against anyone not a party to the original action if that third party’s liability is in some way dependent on the outcome of the original action. 
Note: There was no Rule 19 issue b/c this is was an action about $/joint tortfeasors

Alabama law that we treat the nail maker like an insurer. Under Alabama law - if you use the nails the law recognizes we can treat nail maker like insurer and so if my building fails I can hold nail maker responsible. If you are someone who impliedly agrees to pay you off or they conspire with you to do damage - those are cases where you can say - that other person is also responsible for the damage I did that caused you harm

Then you have a reason to implead that person
Even though it may arise out of the same general set of facts as the main claim, a third party claim will not be permitted when it is based upon a separate and independent claim
Rule 14 v. Rule 20 vs. Crossclaims, and counterclaims

Rule 14: How many people on each side? If 1 P and 1 D and all that's happening is that D wants to bring in second D - then only look at rule 14 

Rule 20: But if P wants to have multiple Ps or Ds in the lawsuit together 

Counterclaims: claim asserted by a defending party back against the party who has asserted a claim against him

Crossclaim is a claim asserted against a co-party, that is, a codefendant

16) MultiDistrict Litigation (MDL)

Overview

What is MDL

MDL allows multiple parties to bring all their cases to 1 central judge who presides over all pre-trial motions, including discovery, SJ, certifying Class Action class.
P or Ds have this ability to go to unique 7 judge panel called a JDL
Exam tip: The decision by the JDL to create an MDL will scoop up all the currently filed claims, but as new claims are filed in federal court then the court or a party can send it over to the JPL to see if they follow the 1407 rules to be included in the MDL
Once the JDL approves an MDL, the cases to a single judge

This single judge does everything up until the trial 
When finished, judge is supposed to send all the individual cases back to where they came from (or dismiss them). However, most MDL cases get settled before getting remanded
Costs and Benefits of an MDL
Defendants:

Reduce overlapping discovery – don’t have to be deposed 10,000 times
Reduced Ds’ litigation costs and burden on EEs to be deposed
Avoids conflicting document discovery obligations, multiple depositions of same EE, and repetitive discovery of experts common to the case

MDL slows down the process so Buys time for D to find a defense or maybe file for bankruptcy
An MDL often takes a year to get off ground, so can find PR and Legal strategy

Cherry pick cases so that the cases that are strongest against D are scooped up so they can get settled quickly
This way a D leaves out the weakest cases against D, and then those cases go to trial and D hopes to set a precedent by winning against the weaker case
MDL only applies to cases in fed court, so if you are a D and controlling speed. 
Can play a chess match where if you have cases going forward in state and federal, can send fed cases to MDL (slowing it down) to try and see if home state court gives you a favorable ruling and maybe that sets a trend for your fed cases

One federal court’s decisions sets tone that favors D 
Our fed court has become more business friendly lately

Disadvantage: But once that case finally lands in front of fed district judge, that judge has tremendous power over how all these case are going to be handled and decided 
Now they no longer have the power to try cases that are weak and settle strong cases b/c if good cases for P get scooped up then they are all together
“putting your eggs all in one basket.” A D may want to wait and evaluate the scope of litigation and seek dismissal of lone claims in various fed courts w/o signaling the existence of a major litigation to the broader public (b/c MDLs raise public profile of litigation”

Disadvantage:  Also lose control over which cases proceed, precedent set

MDLs draw a lot of attention so might get more people to file claims

Plaintiffs:

Tool for P to get More information about which cases proceeding and/or settling

Broaden opportunities for discovery
Filing strong and weak claims together and when so many of them, it’s hard to sort them out which can be either good or bad for settlement purposes
Good: This gives P more bargaining power and puts more pressure on D to settle the case in a way that they couldn’t do if they were bringing the case individually b/c able to act as a group
Bad: Damage averaging: you come up w/ categorical settlement (everyone w/ this hearing problem gets this amount of money) This ends up sweeping in some claims that aren’t as strong as the others

So what hurts the D might actually help the P in providing more categorical forms of rulings, discovery and maybe settlement b/c it allows them to represent more people even if there’s some question about the injuries
Effect on law and settlement

Disadvantage: some Ps might be shut out

MDL judge appoints a steering committee to help facilitate how discovery moves so the steering committee makes decisions about who’s claims go first and who waits, so sometimes whole categories of P’s might be shut out and wait a long time 
Standards Favoring/Disfavoring Centralization

Favoring Centralizing all these cases

Relatively early in litigation and not a lot has happened yet, then not a big problem to send the case to a judge to start handling the discovery
Goes to Convenience (if it’s late, not convenient b/c then we basically have to do this discovery process again when judge already handled it) So if it’s early then it doesn’t harm the P/D / waste their time

Goes to Efficiency b/c not doing discovery again
Conserving resources for large # of cases: if have large # of cases all involving same factual issues, it’s more efficient to have a single judge deal w/ it than a lot of judges

Goes to Efficiency: Focuses on the court itself 
Overlapping discovery needs: the more you can say we need this 1 kind of discovery it’s better to consolidate than keep them separate 

Here is where you discuss the other cases already in MDL / potential for other cases to go to MDL
The more OTHER cases there are that need same discovery tools the more convenient for parties – b/c not being deposed for same concept a million times
Risk of conflicting judicial decisions involving same facts, type of product, or K especially if it means some cases would be in state or fed court

Efficient: If all these cases have common issues then risk of conflicting decisions if all these cases are judged by different judges b/c then 1 judge could say yes on this issue and another judge could say no on this issue
Ex: one judge says DACA stays v. another saying DACA is overturned

Exam tip: Conflicting injunction is the biggest reason to centralize 

Is it a common defect, design or problem across cases

Refer back to common issue

Does it involve a common D or type of D

One Argument to make: This could point to opposite conclusion of no common issue b/c when different Ds – easier to pull apart and show differences and problems of no overlapping for discovery
If there are only 1 D its easier to say it’s a common issue / common policy from that one D b/c coming from that 1 D
Or if the Ds worked together / conspiracy 

Common Legal Theory

Negligence, Fraud ( look at the actual legal allegation of your case and all the other MDL cases are they the same?
Are all 15,000 cases against this D a negligence claim? 

Disfavoring Centralizing Cases

If already proceed far into case 

More different theories of liability at stake the less likely to centralize

The more all these potential cases that could go in an MDL have different core legal claims the more you can say it’s not efficient for discovery purposes b/c now you need discovery for different legal claims and thus less likely to be consolidated. 
You have a bunch of different Ds and Ps with different liability and claims and too there is not as much of a risk for different judgements b/c they are different claims 
Involve different product or parties w/o overlapping claims

Can parties coordinate on their own b/c maybe have all the same P attorneys and all the same council representing D
Increasingly a more important factor for disfavoring centralizing

B/c essentially already consolidated – the parties can coordinate on their own and don’t need the court to do this coordination for you, in fact it would be inefficient b/c common counsel already makes it easy and we reserve MDL for when we need it – we only have so many MDL judges and MDLs take so long so it’s unfair to the Ds/Ps who need help w/ coordination and it’s unfair to current Ps and Ds in this scenario b/c already have consolidation 
Boundary cases are when legal claims are common, different parties, but some factual overlap

Like NFL litigation
Rule 1407: 

Element 1: Civil actions involving “one or more common questions of fact” are pending in different Fed Districts” (DOES NOT APPLY TO STATE COURTS nor cases already in trial)
You look at common issues - so don't focus on discovery against indiv plaintiffs, but start w/ common knowledge - to extent you have common info you are trying to glean from same D and trying to avoid deposing same CEO 5000 times. That's a strong argument for why cases should be brought together and to the extent that information might overlap b/w Ds that’s a good reason to keep Ds together as well

Exam tip: The more you can say it involved similar information, similar factual claims that benefit common discovery, the easier it is to argue they should stay together 
1. Exam: Think similar policy that glues everything b/c it all comes from one central area
Policy: Efficiency: Without commonality, it’s hard to imagine how transferring myriad cases to a potentially distant forum promotes efficiency/fairness 

Ex: Mass Tort MDL for product: Issues relating to the design, testing, manufacture, labeling, and marketing can be a common question of fact even if Ps all have individualized injuries

2. Note: D may argue there are multiple intervening causation issues b/c of P’s health, medical issues, etc and thus the actions are dissimilar. However, almost all injury litigation involves questions of causation that are case and P specific but such differences have not been an impediment to centralization. 

3. D may also argue that if the only common fact among a group of PI claims is a claim of such generality that it covers a number of different ailments for each of which there are numerous possible causes other than the tortious conduct of one of the Ds, a transfer for MDL would be inappropriate
To argue separating - argue the unique issues associated w/ the timing of the injuries and how they are taking place over different times where people know different stuff and the helmets are being made a different ways and there are different strategies for how different teams use helmets on the field 

The more you can say these are diff legal claims and involve different information the more you can pull it apart / argue no centralization
Shoulder Pain Pump:
“Commonality of question of fact is seldom sufficient, by itself, to justify granting the motion to transfer”

Element 2: Centralization is in “convenience of parties and witnesses”

Do people traveling from really far away to litigate or was it already a national litigation

Are we at an early stage in litigation where it’ll be more convenient to just do all the discovery once and together 
Will there be lots of overlapping discovery requestions

Element 3: And will promote the just and efficient conduct of such action”

Efficiency: saving judicial resources ( conducting pretrial proceedings in the related cases in 1 forum, where the duplication of discovery that would result from trying the actions separately can be avoided
Think judicial resources and not just the parties/witnesses

What's the risk of have really inconsistent verdicts on exactly the same type of issue
One judge is issuing a single ruling on pretrial matters and thus avoiding repeated rulings on the same issue and the possibility of conflicting rulings issued by several judges
Argument for MDL: it will conserve judicial resources b/c of the overlapping questions
Argument against: Current presiding judge already familiar w/ the action and so that judge will produce a faster result than transferring it to an unfamiliar judge 
MDL Cases
In Re Should Pain Pump Liability Litigation

One of more common Question of Fact: Case involving pain pumps that Ps argues destroyed cartilage in shoulder. The products were different, the Ds were at different places in the distribution chain, the causal theories for how these Ps got injured were different and there were different theories on legal liability

Convenient + Just and Efficient: Court disagree that §1407 centralization would serve the convenience of the parties and witnesses or further the just and efficient conduct
“Although these PI actions have some commonality as to whether shoulder pain pumps and/or anesthetic drugs used in those pumps injury, an indeterminate # of different pain pumps made by different manufacturers are at issue, as are different anesthetic drugs made by different pharmaceutical companies.”

“Not all of the 13 constituent actions involve pharmaceutical company Ds, and many Ds are sued only in a minority of those actions
Proponents of centralization didn’t convince court that efficiencies that might be gained would not be overwhelmed by the multiple individualized issues (including ones of liability and causation)

In Re Aviation Products Liability Litigation: Case about helicopter engines. Even though they all involved different crashes, different witnesses, and different people in different placed it might be worthwhile to consolidate. Each action about the design, manufacture and installation of the helicopter engine. Also common allegations of charges of improper performance of overhaul, modification and repair service
One or more common Question of Fact: The claims for damages are similar: Damages to helicopters and to P’s business as a result of the crashes or emergency landings caused by premature failures and malfunctions of the helicopter’s engine during flight

P’s business was damaged b/c they were then required by the FAA to fix the engines / make repairs
Although the specific defects alleged in each separate case may not be identical, they are all interwoven so as to cover the engine’s general condition and airworthiness
4. Note: Each action will require discovery of the same engine despite different component parts, discovery common to all cases will concern engineers responsible for the overall design and development of the engine

Ps assert that D controlled the installation of the engines by the airframe manufacturers and dictated the specifications regarding overhaul, modification and repair to the authorized distributors, discovery on these issues will likely be common

Ps also notably separated out other types of Ps who were asserting different claims. Thus b/c these Ps were all essentially asserting the same kind of injury, even though they occurred in different places and there might be some specific things that were unique to each P, there was still a common discovery issue to make consolidation worthwhile 

Convenient: All cases concern the extent to which D controlled and directed the installation of the engine by the helicopter manufacturers and each incident of engine overhaul modification and repair performed by its authorized distributors

All involve the same discovery of the same engineers
Just and Efficient: they all involved same kind of Ps (business that bought the engine or flight services), all involve the same discovery of the same engineers, they involved at least a similar set of legal theories about whether the engine was negligently installed or negligently designed. 

Only through a coordinated pretrial discovery program tailored to fit the discovery needs of each party and supervised by a single judge, can overlapping and duplicitous discovery be avoided and the just and efficient conduct of litigation be assured

MDL v. Joinder v. Class Action
Joinder: The end game is 1 trial and so we must think about the # of People b/c don’t want it to get too unmanageable
MDL: entire point of procedure is not to bring judgement on the merit b/c MDL doesn’t proceed through to trial together, only working up to trial together. 

MDLs are much bigger b/c don’t have to worry about managing a trial
Involve big value claims – but not really dealing w/ problem of trying to find claims out there or match them up with counsel
As a result, there is a need for coordination b/c there might be so many different lawyers all around the country who are proceeding under different theories, possibly ultimately reaching inconsistent judgments. 
Thus we want an MDL when we want to avoid those potential inconsistent judgements across the country

MDL’s also have bargaining strength- b/c you get everyone in the same room
However: MDL doesn’t give you complete peace like Class Action bc it’s doesn’t give you a binding judgement ( MDL is just for discovery and everyone still has their own case
Only concern w/ MDL is whether it would be more efficient to deal w/ overlapping discovery 

Everyone gets their own attorney and proceeding individually, they have their own case and can decide whether they want to settle on their own

In MDL proceedings, a settlement is only binding on those particular litigants who settle ( unlike Class Actions damage settlements

MDL settlements are not subject to Rule 23(e) fairness protections like Class Actions

Note: nothing prevents you from having a Class Action in an MDL
Class Action: Typically just 1 case and it’s 1 person standing in the shoes of potentially thousands of others and 1 / small group of attorneys representing thousands of cases. These cases rise and fall together – they are all 1 case

Policy: Class actions authorize litigation for claimants who, in many instances, have claims that are too small to justify individual lawsuits. Such cases are referred to as “negative value” claims. Class actions overcome the problem that small recoveries do not provide the incentive for any individual to bring a solo action prosecuting his or her rights by aggregating the relatively paltry potential recoveries into something worth someone’s (usually an attorney’s) labor.
W/o class action, people won’t be able to file those claims

Class actions are more helpful if claims are less $ damages b/c only paying for 1 attorney rather than everyone in an MDL paying for an expensive attorney

Standards for certifying a class action are harder ( in MDL so long as there are common discovery issues you can centralize everything even if there are different legal claims b/c there will still be efficiency gains by streamlining the discovery process

By including absentee class members, class actions empower aggrieved parties to secure collective relief. MDLs, by contrast, aggregate existing federal court lawsuits to expedite their resolution and to achieve efficiencies in discovery and pretrial rulings. 
Most class actions for money damages are brought under Rule 23(b)(3). That subsection permits class members to opt out of the class and litigate individually. By contrast, a plaintiff in a filed case that has been transferred to an MDL judge has no right to opt out and return to the transferor court.
17) Class Action

Why have Class Actions

Arguments for class actions
When you have lots of small claims

When it’s difficult to identify all claims or when there is a fear of retaliation for a claimant stepping forward, the class action allows many of them to proceed anonymously while the lead P brings their claim forward
When you lack access to counsel in part as a result of those small claims 
Adds bargaining strength b/c Class Actions can promise a binding judgment and peace

Class actions promise some court supervision after judgement is maintained to make sure the gov or the private company is complying with that judgment and if they’re not you can bring those cases back to judgement when individuals might not have been able to bring it back to a judge otherwise b/c they couldn’t individually afford an attorney
Class Certification

23(a) Prerequisites Overview
Numerosity
Commonality

Typicality

Adequacy

23(a)(1): Numerosity
Typically more than 40 people generally
When a class has so many members that it would be impracticable to join each member individually
Lyall v. Denver: Numerous: whether 600 or 3,000 (city argued difficult to count homeless population) court held it involved a shifting population that exists in sufficient numbers to reasonably infer a sufficiently numerous subset and thus was appropriate for class ( cases cites another case that held “a rule 23(b)(2) class is well suited for cases where the composition of a class is not readily ascertainable; for instance, in a case where Ps attempt to bring suit on behalf of a shifting prison population”
23(a)(2): Commonality: Are there enough common issues (really answers)
Commonality requires P to show class members have suffered the same injury (not just that they suffered a violation of the same provision of law). The common injury claim must depend upon a common contention (AKA common resolution)
Exam tip: Common injury means you can trace all the members individual injury back to the same centralized decision making process

Policy: even if people are injured in different ways, if you can tie it back to same policy, then there might be real efficiencies to be gained by hearing it as a class action

Common resolution: Common questions that can generate common answers. Determination of the question can resolve an issue that is central to the validity of each one of the claims in one stroke (Wal-Mart v. Dukes)

Note: “Commonality is usually satisfied where Ps allege that the same conduct or practice by the D underlies their claims

“By identifying these policies and practices, the Court can then determine if Ps demonstrate that the proposed class members are all exposed to the challenged policies, which in turn allows the Court to assess whether determining common questions raised by these policies will resolve an issue that is central to the validity of each one of the individual class members claims in one stroke”

“A companywide discriminatory pay and promotion policy would have also satisfied the same injury test for commonality under Rule 23(a)(2)
Wal-Mart v. Dukes: Former employees of WM brought CA w/ 1,500,000 current and former female WM employees. Alleged WM engaged in a corporate culture of discrimination against female employees in violation of Title VII. Plaintiffs did not allege any violation of an express corporate policy. Rather, they claimed that the local Wal-Mart managers’ subjective discretion over pay and promotions was exercised disproportionately in favor of men leading to an unlawful disparate impact on female employees. EEs couldn’t point to a specific policy or central location where all the discrimination came from.
Commonality: Common Injury: Ps only showed commonality that they suffered same violation of law, but not that they suffered the same injury. Common resolution: w/o some glue holding together the alleged reasons for the discriminatory EE decision, it’s impossible to say that examination of all the class members’ claims will produce a common answer to the crucial discrimination question.

Note: WM didn’t have a policy that created the alleged discrimination. Not having a Title VII policy is illegal, but it’s only illegal to not have a policy when you can demonstrate that are disparities b/w hiring and firing b/w men and women and the court said there was no evidence of that here
Evidence: 120 affidavits reporting experiences of discrimination in 235 stores. However, there are 1.5 million in the suit and WM has 3,400 stores. The small proportion was not enough to show WM operates under a general policy of discrimination

Tyson Foods: 3000 workers who are denied overtime to put on and take off protective gear to perform their job at food plant. Workers use statistical evidence the amount of time that they lost on average due to this practice ( sample of 744 employees 
Commonality: Common injury/question: Whether putting on protective gear is compensable work under FLSA. suffered from same policy of no overtime pay. Common Resolution: By addressing whether denying overtime pay was de minimis or not, court was answering central question of lawsuit for all the members even though some employees might be entitled to more or less $ based on their overtime amount

Even though people took different amounts of time to put on their protective gear, the court was able to find a statistical average and to compensate them for that
Distinguishing from Wal-Mart: There, the EE’s experiences bore little relationship to one another, but in this case, each EE worked in the same facility, did similar work, and was paid under the same policy

Under these circumstances the experiences of a subset of EEs can be probative as to the experiences of all of them

Transunion HYPO: 8,000 falsely labeled as terrorist by TransUnion, a credit reporting company, over a period of 10 years. Reviewers simply matched names to gov terrorist watch list w/o looking at Social Security #, no one is taking steps to verify this information at Transunion. ¼ of class members can show that over 6 months they were hurt in getting jobs, home loan applications, etc b/c labeled as terrorist. Everyone seeking damages of $1,000

Like Tyson ( policy that affects a defined group
Set practices – but in Wal-Mart no set practice – it was very deferential to each store 

Lyall v. Denver: Commonality: Ps declarations and videos that Denver enforced an ordinance through “Homeless Sweeps” where 10 + Denver Police/gov officials seized Ps possessions and threw them away w/o warning and order homeless to vacate the premises. 

Denver argued these alleged Sweeps came from differing authorities and for different reasons so no common question that can generate a common answer

Court disagreed ( said it was enough that the Ps alleged there was one and supported it w/ declarations and videos. The issue of whether or not the illegal policy actually exists will be resolved at the merit stage, and Denver’s argument does not go the issue of class certification
Merits: Denver: D argued that it may have had a lawful basis for seizing an individual P’s property in a particular instances, but that is a merits questions that does not destroy typicality. 

Even if police had some lawful basis for seizure, that can be handled at a later time b/c it’s not relevant as to whether or not to enjoin the systemic policy Denver had for clearing people from encampments w/o notice

Hooper v. Seattle: Commonality: Ps must present significant proof of the alleged system-wide practice or policy. Ps complaint identifies several notice, storage, and storage-retrieval practices Ds allegedly engaged in, but Ps certifications doesn’t try to demonstrate the existence of the practice alleged. They allege an existence of Ds’ alleged unlawful practices. The declarations do not provide context for the Court to determine at which point in the City’s multi-stage cleanup process the declarants observed the alleged destruction of property to show there was a common practice of destroying the property. Even Ps counsel admitted he did not know at which stage in the cleanup process the videos/photo evidence were taken
B/c Ps fail to provide significant proof of the existence of the practices alleged, and b/c they fail to raise common questions of fact or law ( no commonality

Essentially saying you need proof for a common practice

Ps only really alleged that Ds conduct violates the law. However, under commonality, Ps must do more say members suffered violations of the same provision of law (Dukes v. Wal-Mart)

Denver v. Seattle:
So just different views about evidence before you can say yes common

Denver: all I need is the allegation it's happening and if right then win as class 

Seattle: I need more evidence than just allegation given that police conduct can vary so much from indiv to indiv and there's not enough here for a class 

On exam: question can be how much evidence is in there to show whether pursuant or policy or whether it's individualized decisions and is more discretionary

Or is there some evidence to show all happening b/c of someone's policy

23(a)(3) Typicality; and

Whether the named representatives have the same essential characteristics as the claims of the class at large. 

To test this, the court must compare the P’s claims or defenses with the claims or defenses of the class.

Is there 1 person who is typical of all the other people in the class?

Are their injuries roughly the same ( does it result from the same, injurious course of conduct?
Failure to establish commonality affects ability to demonstrate typicality

Seattle: Ps failed to demonstrate their risk of injury and the proposed class’s risk of injury derives from the same, injurious course of conduct.

Although Ps claim they, like the proposed class have not received constitutionally adequate notice for their property being seized and destroyed, Ds have also provided evidence that all 4 Ps have explicitly and implicitly acknowledged the notice provided by D was sufficient

23(a)(4): adequacy – (Amchem v. Windsor)
P (Class Rep) and P’s counsel do not have any conflicts of interest w/ the other class members

Amchem: The problem was that the already injured Ps couldn’t serve as adequate representatives for the different interests of the exposure only (future) plaintiffs.
Currently Injured Interest: Want immediate payments

Exposure Interest: Make sure there’s enough $ for them in future IF they get sick
Conflict: SCOTUS was concern that the currently injured interest of immediate payment might mean that they don’t leave anything for future potential Ps and thus representation wasn’t adequate
Seattle: the named Ps were not adequate representatives. The adequacy requirements tends to merge w/ commonality and typicality. Ps failure to establish commonality and typicality leads to the conclusion of no adequacy b/c, having failed to provide significant proof of the practices Ps allege they are exposed to, Ps cannot rightfully seek to represent a proposed class that it has not demonstrated it shares common questions with. Nor can Ps serve as adequate representatives considering they fail to establish their claims are typical of the proposed class’s claims

Even if satisfied commonality and typicality, Class’s complaint wanted a declaratory and junction relief to ensure the City’s practices don’t violate constitutional rights. However, D cites deposition testimony where Ps state they hope to stop ds’ cleanups altogether. 

Class Rep and their counsel will prosecute the action vigorously on the behalf of the class and won’t try to get a sweetheart deal for themselves and throw the rest of the class under the bus 

Are the attorneys also relatively experienced

Class HYPO: Index Newspapers v. Portland: 

P’s Argument: Ps argue DHS and Portland’s blanket, indiscriminate practice of clearing city streets and violently targeting journalists violates their First Amendment rights. Claims Ds failed to train and supervise their agents to deal w/ the press. Want an injunction under Rule 23(b)(2) that would allow journalists to cover the protests free from dispersal orders and without fear of reprisal

Injuries might be different but all journalists are either deterred from covering the same subject matter (the protests) and they are forced out of there 

AKA they might suffer different discrete injuries, but they are all subject to risk of harm and that risk of harm is a 1st amendment problem

Similar to Denver where class members injuries could be remedied in a single injunction w/o differentiating

Here: can categorize injuries like being targeted w/ rubber bullets or chemical irritants and they’re sufficiently similar 

By saying subject to same practice - hence entitled to same response of injunction against a sweep that requires you act w/ more discernment - can see this case arguably lines up w/ Denver case and it's reasoning  

Maybe the glue - we should have policy and practices to treat journalists differently and fact that they don't is the commonality part of the claim

Prof: Like Denver, unlike Wal-Mart, P’s offering substantial proof of a common practice – not that everyone is harmed in the same way, but that the harm is the indiscriminate use of force against journalists. This pattern of violence is subjecting them to a common risk of harm ( think Mosley v. GM case
D’s Argument: DHS says no policy suppressing the press, that every encounter w/ law enforcement involves highly individualized assessment about who is or is not media and that under Wal-Mart there aren’t enough common questions to glue the Ps claims together in a single class action

Commonality: Not all reporters were arrested/suffered same injury at hands of DHS. The complaint describes variety of interactions w/ variety of results (some arrested, injured or no harm) and all those differences might overwhelm common issues such that certifying class action is not worthwhile

No common policy like sweeps in Denver, Ps not alleging w/ sufficient detail a common policy that’s directed at the press and it’s hard to make that argument given how hard it already is to distinguish b/w the protestors and legal observers/press b/c it’s at night, a chaotic environment

Not enough to just propose abstract questions like are your first amendment rights being violated. You have to actually propose that there will be a common answer to the question that will resolve the claims in one stroke 

Different from Denver b/c there isn’t sufficient evidence of a common practice and Ps suffer different injuries that there might not be enough glue to make an injunction worthwhile 

Prof: Ps haven’t given enough proof of an illegal policy – here it’s law enforcement decisions in a fluid environment where it’s difficult to discern journalists from others engaging in illegal activity– so it’s hard to think about how to craft injunctive relief that would even benefit the whole class

Common Issues Under Wal-Mart, Denver, and Seattle

Exam tip: If presented w/ 2 cases that come out in polar opposite ways, think about not only to distinguish this case from another case, but to explain why the precedent might be wrong 

Ps in Index: Will argue that the extent Seattle suggests that Ps need to prove existence of an illegal policy that misunderstands the pleading requirements for class action. Proof must be substantial, but it is not a trial. What matters is that if they prove or don’t prove an illegal policy, it places all class members at same risk. All stand to benefit from remedy that would require police to train and distinguish press from protestors 

Ds in Index: To the extent Denver suggests that introduction of random declarations, followed by opened ended questions, is enough to demonstrate a common policy or practice to certify a class, that is wrong. Class must do more than merely ask whether they and the proposed class have suffered violations of the same provisions of law. They have to show a common issue that can resolve all class members claims in one stroke

Note: Governments use the Wal-Mart case a lot to say “this is not a group wide conduct, we’re just doing individual things and just b/c you’re making up a pattern or practice doesn’t mean that there’s a class here.” 

Plaintiff will then have to demonstrate the same risk of harm or same centralized policy or practice that’s hurting someone the same way that can be fixed w/ injunction – the stronger the case for why it should be a Class Action

Problem: finding a common policy – how do you learn about these policy (Chicken and egg)

Denver: courts were willing to say there is enough proof to allow discover to see if there actually is a policy

Seattle: well we don’t have proof of common practice so not enough glue to bring these cases together 

Wal-Mart says we need substantial proof and don’t need to prove by preponderance of the evidence ( just substantial proof that there’s a problem here and it might be common

Courts sometimes allows enough declarations showing enough people experienced the same thing to show there might be a policy there 

Courts allow evidence of a common practice that’s experience by Ps to show there might be something there

1. Then there will be a time where you can do a class wide discovery just on whether or not there’s a common issue to certify a class. If after that period of discovery you find a policy then that might support certifying a class

Thus, Sometimes the class action provides another benefit: the information benefit. By bringing lots of claims together you can see a problem that you otherwise might not see if every journalist had to sue separately
Problems w/ Class representative

Means CA is driven by lawyers who know a lot more about the lawsuit and have more skin in the game b/c they are likely to collect a larger fee than any indiv plaintiff

Problem for Ds who think these cases are frivolous 

Problem for other unnamed class members, b/c if they are inadequately represented or if they don’t opt out of that law suit, then they cannot ever sue again 

23(b) Types of Class Actions

B(1) Risk of inconsistent judgments

Limited types of cases. Ex: million $ insurance policy payout that must be divided among 100 people. Might certify class so don’t get different determinations about where the money should go 

If a series of individual cases would create a risk of inconsistent decisions or otherwise impair the class members’ interest. 

Ex: having thousands of individual cases could lead to inconsistent verdicts nationwide regarding a policy coverage. This in turn could raise problems of claim or issue preclusion that might hinder some class members’ attempts to recover damages

Easier to certify 

B(2) injunction; or 
Typically asking company to do something different

Ex: backpay, adopt a new testing policy, new policy that requires diversity training in hiring and management

Uniform relief only

Do not have to provide notice or chance to opt out

Does not require finding of superiority; little discretion for judge; 23(b)1 or 23(b)(2)

B(3) Typically Class Actions Seeking Damages; Must give notice and a chance to opt out
23(b)(3): Damage Class Action

Element 1 Common Question: For certification, Rep must show: (1) that common questions predominate over individual questions and (2) that the class action is the superior way to handle this dispute. For that first requirement, it is not enough just that the class members’ claims present common questions; those common questions must predominate over individual questions.
Predominate: Prof: If found commonality met under a2 then met under b3 - say that on exam. it must be type of question that moves litigation forward in meaningful way
Ex: so while in Denver, we met the commonality requirement for class certification the “predominate commonality requirement” for damages wasn’t met b/c the context around each individual’s claim for damages was individualized 

2. b/c had to figure out what each individual homeless person lost and the gov’s basis to take property if any ( very individualized and there was no formula to easily administer damages 

3. Occurred at different times under different sweeps/different implementers

4. How different is the context. 

but in Tyson: they all had the same overtime policy and so could use one formula to apply to everyone’s specific overtime pay issue which only differed in a matter of a few minutes

5. Same factory, same ER employing this 1 policy

Ex: A bus veers off the road and 80 passengers are injured. Everyone’s damages will present individual questions because everyone is hurt in a unique way. But the common questions in the case—whether the driver was negligent or the bus defective or the driver of another vehicle caused the wreck—may predominate. So it may be proper to certify this class under Rule 23(b)(3) to litigate en masse the question of liability, while leaving the litigation of damages to individual cases.
Unlike Wal-Mart ( idea of same event at 1 time so ok that injuries have different degrees of harm
Exam Tip: we can certify cases where people are injured in different ways when there is a similar type of conduct that unites all those cases together

Damage class actions are sometimes harder to certify not just b/c people are damages/hurt in different ways, but b/c of all the other things that go into proving relief (ex w/ negligence must prove duty, breach, actual cause, proximate cause and damages)

If everyone is seeking personal injury damages, there might be individualized issues w/ respective damages 

Tyson Food: “When one or more of the central issues in the action are common to the class and can be said to predominate, the action may be considered proper under Rule 23(b)(3) even though other important matters will have to be tried separately, such as damages

Ex: Portland: Whether or not police officers breached that duty b/c they were acting reasonably or not, whether the police officers had a duty to act differently at all b/c they were engaged in this unique and highly discretionary type of conduct

Exam tip: the more individualized you get, the further and further you go up the cause of action, the harder it is to certify a class 

Element 2 Notice: In the 23(b)(3) class only, the class members (after the class is certified) are entitled to notice telling them, inter alia, that they are members of a class and that they have a right to opt out of the class.
Class members have a right to opt out. They can remove themselves from the class, in which case they will not be bound by the judgment. 
Opting out frees the class member to argue her claim individually in a separate case. 
No notice or opt-out is required in the 23(b)(1) or 23(b)(2) classes.
The Settlement Class Action

Overview 
Unlike individual lawsuits in which litigants are free to terminate or settle or dismiss a lawsuit as they see fit, Rule 23(e) provides that a class action must not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise must be given to all members of the class who would be bound by the proposal. This rule results from the fiduciary nature of the class action
The court is in a fiduciary position to ensure that the proposed settlement is not a “sweetheart” deal that lines the pockets of Rep’s lawyer, lets D off the hook lightly, and leaves class members with no real remedy.
Parties ask the court to certify a class action solely for the purposes of the settlement and then ask the court to simultaneously approve the class settlement they already negotiated if the class is certified

Settlement class actions arise when a D faces widespread potential liability and seeks to dispose of the entire dispute w/ a single massive settlement

Settlements present a special problem in class actions:
If the party opposing the class can strike a favorable personal deal w/ the representative, the representative might settle the case even though settlement is not in the best interests of the class as a whole. Thus Rule 23(e) places restrictions on settlement of a class action

Some of the parties are unable to consent to the settlement b/c they are not there. The absent class members will be bound by a settlement even though they did not agree to it. Thus, the CA rule gives the judge the responsibility to protect the interests of the absent class members in a settlement

Certifying a Class for Settlement Purposes Only

A court may approve a settlement class action as long as it finds the settlement fair under Rule 23(e) and finds that the class meets the requirements of Rule 23(a) and 23(b)

Rule 23(e)(2): In a Class Action, the case cannot settle until the judge says the settlement is “fair, reasonable, and adequate”

Was the settlement process fair

This overlaps w/ the requirement that the class is common and adequately represented.

Want to show class representatives and class counsel have been adequately representing the class, limited conflicts of interest, and the settlement was negotiated at arms’ length and was the product of collusion

Was the settlement Substantively fair

Are there conflicts of interests b/w class members
Is the $ amount capped

Are there multiple Ds

Does the deal treat similar people in different ways. If it does, that might be okay if they have different types of cases and different strengths and weaknesses behind their litigation but it also might not be okay if they’re in virtually the same position 

The relief afforded to the class is fair and reasonable given the costs, risks, probability of success and delays of trial and appeal.

Class members are treated equitably (relative to each other) based on their facts and circumstances and are not disadvantaged by the settlement considered as a whole

EXAM TIP: When we say was the process fair we are looking at the steps before the settlement but we are also looking to see whether or not the judge approved/reviewed any red flags in the substantive deal itself. Then we look to the deal itself to determine substantive fairness and bring back up those red flags in the deal
Amchem: Had a capped settlement – so the conflict of interests b/w the 2 groups was a problem b/c future potential injuries are cut off from damage awards 
People in Amchem were also exposed in a variety of different ways / locations: Asbestos in workplace, military, construction, etc and at different times and w/ different exposure levels
BP Case: A single group of lawyers represented the businesses who were really injured by oil spill and those who were not injured. This presented a conflict of interest but ultimately the court said it was ok 

Not as many diverse interests: b/c they all suffered the same kind of injuries from the same single incident
Unlike Amchem where People in Amchem was also exposed in a variety of different ways / locations: Asbestos in workplace, military, construction, etc and at different times and w/ different exposure levels

Here: it was one event – so although different degrees of injury, overall it was the same incident

No cap to the settlement fund: you didn’t have to worry that lawyers were reducing some Ps’ awards to pay other Ps more

Unlike Amchem: Amchem: Had a capped settlement – so the conflict of interests b/w the 2 groups was a problem b/c future potential injuries are cut off from damage awards 

Don’t have to worry about the conflicts of interest b/w representing one group of people and then not setting aside enough for another group Also b/c there wasn’t an issue of future injures like in Amchem.
In BP we were looking at damage to loss of business/touring and that was immediate in time when oil spill occurred, but in Amchem it was long term and some people developed injuries but some didn’t

Don’t have to worry about the inequities that might exist b/w the different groups

One Defendant 

Unlike Amchem where multiple Ds – multiple asbestos companies
Here, it was just BP oil that did the spill 

3 Conflicts of Interest that appear in the different types of deals

Group Settlement w/o Separate Representation: Take it or leave it: Parties have no ability to negotiate, they can only accept or reject whatever the lawyer offers them. 
Creates inefficiencies when parties don’t really have a chance to negotiate such that they are willing to take a lot less when it’s a take it or leave it situation

Agency cost problem: the extra cost that might be imposed b/c the lawyer might do something that is inconsistent w/ the principles of the case 

Thus court might intervene and veto a settlement or get more lawyers involved

Group Settlement w/ Separate Representation: Multiple Lawyers: Even though clients now have the ability to negotiate by getting their own attorneys, they might not want to do it b/c the additional benefits of representation mean they have to give up more of their “pie” from the settlement to pay for the attorneys ( increases transaction costs
Individual Litigation: Collective Action Problem:  To pursue whatever limited funds remain against a potential D there’s a possibility that all of it can be exhausted such that there might not be any left over for anyone else to gain 
Race to the courthouse ( everyone is out for themselves and you might spend money in hopes of getting something from D, but the potential for bankruptcy of that D 
Might end up with inconsistent or lottery like award if each indiv person has to go alone
PART VII: TRIAL/POST TRIAL
18) Trial

Judgement as a Matter of Law (JMOL)
Definition: A judgment by the trial judge after a jury has issued a verdict, setting aside the jury's verdict and entering a judgment in favor of the losing party without a new trial.
Rule: The test for granting a judgement notwithstanding the verdict is the same test for granting a judgment as a matter of law (needs to be a lack of evidence).
Court should consider the evidence in light most favorable to the non-moving party and grant the judgment only where the evidence so strongly and so favorably points in favor of the moving party that reasonable people could not arrive at a contrary verdict
Norton v. Snapper Power Equipment: P injured while using D’s lawn mower and argued if D had a Deadman’s switch, the accident wouldn’t have happened. D moved for judgment notwithstanding the verdict and the trial court granted it saying reasonable people could not come to the conclusion that lawnmower was defective because of speculative evidence.
Appellate Court held that JMOL was improper. The jury was free to come to their own conclusion based on proof given at trial. Court said jury could make inferences to arrive at its own reconstruction of the events, regardless of whether the trial judge may have weighed the evidence differently or come to a different conclusion. 
19) Remedies after trial: Money, Orders, and Declarations
Damages

Permanent Injunctions and Inadequate Remedies at Law 

Rule: In order to obtain a permanent injunction, you need to show that if you [1] win on the merits, that [2] other forms of relief, like money damages, are “inadequate.” 
Difference b/w Permanent and Preliminary Injunction:

Preliminary injunction comes before trial and Permanent Injunction is after trial (aka now there has been a full adjudication of the facts)– so if you win on the merits, you need to show that money damages will not adequately provide you with relief.

Preliminary injunctions are all about preserving the status quo--what life is like now--until the case can be finally adjudicated.
Why is it so important to get this relief before the court can hold a trial? But permanent injunctions, occur after a trial.  They only require that you show that damages or other legal relief won't sufficiently correct the harm,
Factors to consider in determining whether damages would be enough for plaintiff

The parties ability to negotiate an outcome themselves

Whether a damage award would be speculative and costly for the court to determine

The relative ease of issuing an enforcing an injunction

The impact of the injunction on 3rd parties

Must convince the court that money isn’t enough to fix your problem. Need to show more than just harm – must show irreparable harm that $ can’t fix your problem
Ex: Trade secrets, once trade secrets are out- they are out

Use Pmt Injunctions when parties can calculate loss through their own negotiation, proving future damages (in court) is costly and speculative, and Injunction doesn’t hurt 3rd parties.
Examples when money IS enough: Some contracts, personal injury, libel / defamation
Examples of when money is NOT enough: child separation/loss of family, constitutional violations, buying or selling house, harms that impact 3rd parties or have implications for broader public interests (destruction of endangered species or wildlife)
Cons of damages as a remedy: include diminished accuracy in the determination of value lost from a breach, and increased litigation expenditures for the parties in terms of preparing and presenting evidence of damages, and of the court’s time in evaluating the evidence. 
Cons of Permanent Injunction: cost of continuing supervision by a court or third party, as well as the risk of imposing a bilateral monopoly in which 2 business can only deal with each other.

Imposing damages potentially avoids the costs associated with a permanent injunction, and imposing a permanent injunction potentially avoids the costs associated with damages.
A finder of fact must consider all the circumstances of a particular case to determine which remedy is the least costly and most beneficial for the parties.
Cases

Lucy Webb v. Geoghegan: D’s wife was hospital patient and the hospital (P) wanted to remove her from hospital b/c patient no longer needed hospital care but could adequately be taken care of at nursing home. D wanted wife to stay in the hospital for the remainder of her life and was willing to pay

Holding: Permeant injunction was necessary b/c money damages were an inadequate remedy since the H was willing to pay the hospital. 
Policy: It is not the purpose of the hospital to be a nursing home – but to treat people with medical attention. Can’t turn a hospital into a hotel/nursing facility. If W stays, it would divert the public interest of giving people access to a hospital. Public interest in having a hospital system that can respond to public needs – would eliminate resources for other people in need b/c she is taking up a hospital beds. We don’t want only rich to be able to use hospitals.

If Hospital filed preliminary injunction- Court would probably say there might be irreparable harm to wife in hospital b/c didn’t know her full condition yet before trial. It was only during trial that they found out she was healthy enough to go to a nursing home, but if she was really sick then the time period she was not in a hospital would be severely damaging.
Walgreens v. Sara Creek: D promised not to lease space in the mall to another pharmacy, per the K agreement b/w P and D. D later decided to rent space to another pharmacy, and P filed an action for breach of K and asked for a permanent injunction against D’s lease to another pharmacy. D appealed saying Damages is the more appropriate remedy
Factors to consider in determining whether damages would be enough for plaintiff

The parties ability to negotiate an outcome themselves

Whether a damage award would be speculative and costly for the court to determine

The relative ease of issuing an enforcing an injunction

The impact of the injunction on 3rd parties

Holding: Court agreed permanent injunction is the appropriate remedy based on balancing the costs and benefits of the alternatives. D wanted Walgreen to produce its sales figures to calculate damages, but Court agreed with P that the data is proprietary and confidential. Without other useful measures for calculating damages, a Permanent injunction is the most efficient and cost-effective remedy. 
Policy: Court issued a Pmt Injunction barring another competitor in the mall, the parties could still negotiate a resolution, than a long, costly trial to determine Walgreen’s damages over the next decade
Court grants injunction and the assumption is that P and D will enter into a bargain for how much money they want to let the competitor in – letting the market sort itself out
Declarations: 

FRCP 57: A statement of legal rights and obligations

Can still choose to seek Declaratory relief, damages, and an injunction all in the same case

Reasons why P might want a Declaration:

P’s audience might be a 3rd party like a bank who just needs to be reassured the P is operating within the law
20) Claim and Issue Preclusion

Claim Preclusion
Claim preclusion Overview (also called Res Judicata)

A person is precluded from re-litigating certain things in court when they already had a fair opportunity to litigate 

Ex: if you bring a lawsuit for $20k b/c of a car accident, you would be prevented from bringing a second lawsuit a year later for $50k

Preclusion stems from common law

Tries to deal w/ the vexatious litigant ( P who might sue you once for 1 thing and then sue you again for basically the same thing. Ps try to split a single transaction in several way

Splitting the injury: suing for medical expenses in L1 and then pain and suffering in L2

Using Separate legal theory: Product liability in L1 and Breach of warranty in L2

Splitting the relief: suing separately for damages for past harm and then for an injunction to prevent threatened future harm

We don’t want Ps to split up the injury or to use a separate legal theory or to split the relief just as a way to bring a new type of case

Policy: 

Want to preserve consistency ( uniformity of outcome

Preserve judicial resources and time

Prevent oppression by repeated Ps filing a bunch of repeated lawsuits and spending lots of money to litigate

Curbing strategic behavior 

Elements of Claim Preclusion: A claim is precluded from being brought in Lawsuit #2 When

It is the same claim asserted in Lawsuit #1. Same Claim means if they could have or should have brought lawsuit #2 w/ the original lawsuit #1 but didn’t

The claim is asserted by the same parties 

Lawsuit #1 resulted in a valid and final judgement on the merits

Element 1: It is the same claim asserted in Lawsuit #1. 
Same Claim means if they could have or should have brought lawsuit #2 w/ the original lawsuit #1 but didn’t  

Should have done it turns on 3 different tests ( look to the law of the state where Lawsuit 1 occurred
Transaction Test (Fed courts and most States): Whether claim 2 arises out of the same transaction and occurrence 
Even if the 2 claims require different evidence or have different injuries ( all that matters is that the claims both arose out of the same transaction or occurrence
Factors to consider

Whether the facts are related in time, space, origin, or motivation

1. Exam tip: If P gets hurt from car crash in lawsuit 1, sues and wins, then P can’t argue that b/c the symptoms got worse she can sue again in L2. The nucleus of operative facts will still be identical in both actions (car crash). The subsequent change in P’s prognosis doesn’t alter the original facts related to the car accident
Whether a court could conveniently try those cases together 

What do people expect would be a common claim or not – what is our common business understanding about what would be part of the same transaction or not ( what do people expect when there’s an accident about the things that arise out of that transaction

Ex: P sues D for car accident. Lawsuit 1 sues D for property damage to car, can P sue D later on for personal injury claims? No, even though it’s different injuries and they have different elements, both claims arise out of the same event 

Ex: P sues D for trademark infringement for using his logo in 2020 and loses, can P bring claim #2 for D allegedly violating trademark infringement in 2021. Yes, not part of same occurrence b/c happening at different time 
Evidence Test: (narrower test) Evidence proving the elements in Lawsuit 1 would also prove the a lot of the elements in Lawsuit 2
If the evidence test is met then transactional test is always met

Policy: focuses on efficiency ( inefficient to litigate the same evidence twice

Frier v. City of Vandalia: Ps cars get towed. L1: filed in state court Replevin against city for return of cars and court says city had right to remove ( city wins. L2: filed in fed court alleging violation of due process b/c he didn’t get a hearing either before or after the city took his car. Here, the replevin theory contain the elements that make up the due process theory and thus are 1 cause of action b/c in both claims have the same element where you need to prove the gov had no legitimate reason to take you stuff, so will be presenting common evidence
Note: other states using the evidence test might not have had the same outcome. Dissent in this case argued the evidence needed for both claims is different (but even dissent conceded that if transaction test applied the claims both occurred out of same transaction so ultimately these claims should be precluded). Dissent argued way majority applied evidence test was wrong 

Jaros Example: if Lawsuit 1 under Federal Trademark law, can he bring Lawsuit 2 under CA Unfair Competition Law
Would want to know what are the elements of the CA law, and if it has distinct elements. Maybe some of the evidence might end up being a little different b/c might have to have other types of evidence produced in discovery, different people need to be deposed 

Redress same legal injury: CA follows this test
Claims are different if they arise under different primary rights at the heart of the controversy
Ex: right to contract, right to be free from personal injury, etc

Ex: car accident, someone wants to claim property damage and emotional distress. In states that say you can’t bring claim for same legal injury – that would be a case where you can bring claim for property damage and then for ED (but if in a transaction test or evidence state you couldn’t bring these as 2 separate claims)

HYPO: Car accident. Lawsuit 1: property damage, can P bring lawsuit 2 four years later for personal injury. 
Transaction Test: No both from same car accident

Evidence Test: Both negligence claims, so some evidence might vary for damages element but almost everything else will likely have the same evidence (i.e witnesses)
Legal Injury (CA): Yes, CA only looks to see what is the primary injury. Lawsuit 1 was an injury to a car, but lawsuit 2 was injury to P. This lawsuit would not be precluded if you lost lawsuit one (however, might be other reasons Lawsuit 2 is precluded – maybe issue preclusion)
Element 2: The claim is asserted by the same parties 

Note: even if arise out of same transaction, still must meet element 2 and 3

Specifically the same claimant against the same responding party

Same P v. Same D
HYPO: Car Accident b/w A, B, and C. In L1: A sues B for negligence and in L2: C sues B for negligence. If B were to assert a claim preclusion argument (‘‘We already had a lawsuit about this, and the court entered judgment, so go away.’’), C’s response would be irrefutable: ‘‘I haven’t had a lawsuit about this. You and A did.”
HYPO: Car Accident b/w A, B and C. In L1: A sues B for negligence. In L2: A sues C for negligence. If C were to assert a claim preclusion argument against A (‘‘You already had a lawsuit about this.’’), A would respond: ‘‘I had a lawsuit against B, but not against you.’’ For claim preclusion to apply, the claims must be between the same parties. A’s claim against C in L2 is not precluded because the claim is not between the same parties as the claim in L1
In Hypo 2, suppose C were not a third driver, but rather a passenger in A’s car. Would the judgment in L1 preclude C from asserting a claim? Absolutely not. 
A and C are not the same party, and they are not in privity. It would not matter if C had been a witness in #1 or if C were A’s spouse. They remain different plaintiffs. 
Nor would it matter if C were A’s child, if A had brought the first case on A’s own behalf. But if A brought the first case as a guardian on C’s behalf, then A and C would be in privity, and C would be precluded from reasserting the claim.
Exceptions: Someone standing in the shoes of party from lawsuit #1 (privity)

Includes: Someone w/ a pre-existing legal relationship. people w/ a shared interest in property, cases where someone is a legal agent for another, insurer when they have an opportunity to litigate (Ex: in car accidents) and class actions 

Policy: Fair: Their interests are aligned, in the first action, someone was protecting subsequent claimants b/c first claimant understood it was acting on behalf of other or court to steps to protect interests of the absent party, and sometimes the potential new claimant had notice

A person who agrees to be bound by the earlier case’s terms 

The nonparty’s enforceable agreement to be bound waives any potential objection to the application of preclusion against her 

Pre-existing substantive legal relationships b/w the person to be bound and a party to the original judgment 

Covers the classic privity relationship arising out of property law (e.g. successor’s in interest in property) 

May be bound by a judgment because she was adequately represented by someone with the same interests who was a party to the suit 

E.g. Part of Class Action, trustee representing interests of a trust beneficiary; executors, administrators, guardians, conservators, etc. 

If she assumed control over the litigation in which that judgment was rendered 

Ex: Insurance co may not avoid its preclusive force by relitigating through a proxy 

A special statutory scheme may expressly foreclose successive litigation by nonlitigants…if the scheme is otherwise consistent with due process 

Bankruptcy, Probate, (when “all the world” is bound by the prior judgment)

Taylor v. Sturgell: Herrick asked Taylor to help him restore his plane, though they had no contract for Taylor’s participation/restoration. Herrick fills Freedom of Information Act for records on a plane. FAA rejects it and Herrick sues for documents and loses. Then Taylor sues FAA too w/ Herrick’s lawyer. Trial court said Claim preclusion b/c P was “virtually represented” by Herrick in Litigation 1 b/c of their close relationship.
SCOUTS reversed. Taylor is not Herrick’s legal representative and did not purport to sue in Herrick’s representative capacity. Declined to recognized “virtually represented” by a friend w/ similar interest in the first lawsuit as one of the exceptions. Argued precedent of Lawsuit one will do the work that preclusion doesn’t absent new facts

Court held that the 6 exception categories was both narrow and exclusive. Knowing a the person who brought lawsuit 1 [image: image4.emf]








 legal relationship
Dislike virtual representation b/c could hold party is bound by suit when they didn’t have notice

Nothing indicated that H understood to be suing on P (Taylor’s) behalf at the time or that Taylor even knew of H’s suit or that the District Court took special care to protect P’s interests. 

Element 3: Lawsuit #1 resulted in a valid and final judgement on the merits 

Final: Where court had power to issue a binding decision

Having Personal Jdx over the parties

Having Subject Matter Jdx 
Exam tip: If court did not have power to issue final judgment then Element 3 fails and no claim preclusion
Ex: dismissal/lack of PJ, Venue, Subject Matter Jdx, improper service, failure to join a party under Rule 19
Final: Court issued a final judgement on the merits (not necessarily a full trial)
Includes: full jury trial, JMOL, SJ, Dismissal for failure to state a claim under 12(b)(6) w/ prejudice, Dismissal for failure to prosecute or b/c of discovery abuse Rule 41(b), judgment issued after parties settle and voluntarily dismiss a case, 
Rule 41(b): When your case is dismissed b/c of settlement or any reason except when explicitly for lack of PJ, Venue, SMJ, or failure to join a party under Rule 19, then it’s adjudicated on merits. When you settle you have court then dismiss your case. This is dismissed b/c of settlement then that is considered an adjudication on merits. So if you settle and then discover there is a more serious injury later on, you cannot go and revisit that w/o at least trying to go back and wipe out the earlier Court Judgement.

Exception: Certain toxic exposures – some states say that the fear of getting cancer (NIED) is one claim and then once you get cancer you can sue for that too b/c SOL becomes an issue
Note: In other words, if a dismissal order does not specify that it is not on the merits, then the dismissal is considered an adjudication on the merits and is entitled to claim preclusive effect
HYPO: If court granted the motion because A’s claim simply has no basis in law (Ex: P sued b/c the D ignored a friend request). In that case, the dismissal reflects the court’s determination that A has no meritorious claim, and there is no reason to allow A to bring the same claim again. Therefore, claim preclusion should apply. To make this clear, the court might state in the order of dismissal that the dismissal is ‘‘with prejudice.’’
Not Final: No PJ, the claim should be dismissed because an absentee indispensable to the claim cannot be brought before the court, no SMJ, or improper venue 

In such instances, the case is terminated without prejudice to P’s right to refile in a court where the defect which led to initial dismissal can be avoided.

If judge says w/o prejudice then you get 60 days to refile and if you don’t you forfeit your right to bring that case.

Claim Preclusion and Counterclaims

If P could have filed a counterclaim in claim 1 but didn’t, would P be precluded from bringing it now 
Rule 13: If arises out of same transaction or occurrence, must state that counterclaim
If you don’t use it you lose it

Note: rule 13 only comes into play when there is an Answer. If the answer is not even served then Rule 13 does not apply
Ex: if P and D settle before there is an answer, then Rule 13 doesn’t apply
Issue Preclusion

Overview

Exam tip: Think of Issue preclusion for when Event 1 occurs in Year 1 but event 2 occurs in Year 2. Very likely that claim preclusion won’t help b/c P couldn’t have predicted what would happen in the future (aka so not a claim that could or should have been brought)
However we still want to prevent the courts from litigating the same issues over and over again
Issue preclusion is not talking about the same claim b/c now the claim occurs later on, but this is still a reason for not relitigating the same discrete issue 

When a specific question has been answered in one case, issue preclusion prevents the parties from trying to get a different answer to the same question in another case.
Elements: A party may be precluded from relitigating an issue in Lawsuit #2 when:

Element 1: It is same issue decided in lawsuit 1

Issue is a case-specific decision regarding facts or the application of law to facts

Ex: were you driving reasonably, were you within SOL, was B’s negligence the proximate cause 
Not a precedential decision where you’re looking at the rule of law in the abstract, but you are making specific factual findings based on the case at hand
Element 2: The issue was actually litigated and determined in lawsuit 1

Different from Claim preclusion: Can’t be some issue you could have raised - something a court made a decision on

Ex: “You have no trademark.” Then you want to preclude them from relitigating the issue of “do you have a trademark.” 

Under bench trial, the judge lays out all the findings of fact under Rule 52(a) and each one of those finding of facts could be preclusive. 
For jury verdicts: Special Verdict: where they don’t just say negligent or $50k reward, but you can ask the jury specific questions: did you find there was breach that caused harm, was there proximate cause that caused damage and then the jury answer each one of these question. So sometimes you get a special verdict from juries that lays out exactly how the jury applied the law to the facts. 
Jury Verdicts: General Verdict: harder to figure out what the jury actually determined
Exam tip: Can you argue there is another explanation for how the jury made this outcome, b/c if you can then you have a strong argument that you shouldn’t be precluded from being able to litigate this issue 
Illinois Central Gulf RR v. Parks: Bertha and Jesse hit by train. Lawsuit 1: Bertha brings negligence case for bodily injury and Jesse brings loss of consortium of Bertha’s services. D argued Jesse was contributorily negligent. Jury verdict: General verdict says Bertha wins $30k and Jessie loses. Now Jesse brings lawsuit 2 and argues negligence for bodily injury to himself. (no claim preclusion b/c Indiana used evidence test and Jesse was presenting different evidence b/c Lawsuit 1 was about injuries to Bertha, but now he is talking about injuries to himself)
Issues: if Jesse was contributorily negligent then RR could have used that defense against him in this lawsuit, but if Jesse lost b/c he didn’t have a compensable injury relating to the loss of consortium (AKA lost b/c weak claim in L1) that wouldn’t prevent him from litigating his personal injuries. 

RR argues that clearly jury agrees contributory negligence b/c Jesse put forth evidence for damages but the RR didn’t contest that evidence for damages and the only way he could have gotten 0 damages was if he was contributorily negligence

Holding: Court says Jesse is not precluded and is able to move forward b/c the evidence Jesse put forth was minimal and so even though it wasn’t contested the jury could still just not be convinced by Jesses claim for loss of consortium and find no damages. Court just couldn’t be sure that jury denied Jesse damages b/c it was contributory negligence since this was just a general jury verdict and they weren’t specifically asked about contributory negligence
2. AKA it could be that the jury just didn’t think the evidence Jesse did put forth was compelling enough 

The next step would be a trial solely on the issues of contributory negligence (because the railroad’s issue preclusion argument failed) and damages. At trial, no evidence would be required on the issues of the railroad’s negligence and proximate cause, both of which were taken as conclusively established (because Jessie’s issue preclusion argument succeeded for these 2 issues b/c of Bertha)
Element 3: Lawsuit 1 resulted in a valid and final judgement

Same idea as Claim preclusion

Element 4: The precluded party had adequate opportunity and incentive to litigate the issue in lawsuit 1

Limited procedures in the first forum, limited incentive to litigate based on stakes involved

Restatement of Judgments 29 list of other considerations

Person seeking to invoke preclusion could have joined earlier action

Determination being relied on was itself inconsistent with another earlier litigation

Implicates other people or parties unable to participate in the first action

Involves an issue of law that would foreclose other courts from reconsidering important constitutional questions

HYPO: Dominion EE sues Sidney Powell for defamation. She argues truth as an absolute affirmative defense and jury issues special verdict that what she said was not a true fact. This happens in small claims court and so that EE gets $1k for defamation
Lawsuit 2: Dominion Voting System as a company now wants to use that earlier finding and sue in federal court for $1 billion for the defamation. Same issue
Argument that D didn’t have an adequate opportunity or full incentive to litigate the first case that she shouldn’t be bound by the second – less incentive/time and energy to litigate when the suit is only for $1k v. now the claim is for $1 billion
Also in small claims court most times you don’t have an attorney either so it’s a big deal if she couldn’t show up w/ council in lawsuit. 

Also get a jury – and if you have a jury it’s seemingly more adequate. Get jury in federal court and not in state small claims court
Discretionary:

Even if you meet all of the elements, the court still might say there is a discretionary reason why it’s ok to litigate again depending on the facts

Issue Preclusion is TO losers

If a litigant has an opportunity to litigate and loses, a new D or P in a new lawsuit may be able to use that judgement against them 
Ex: L1: Patent holder sues infringer 1 for patent infringement claim. Court rules in favor of D1 b/c patent not valid. In L2 Patent holder sues infringer 2. Infringer 2 can claim issue preclusion to establish that Patent Holder’s patent was not valid in L2
If a litigant wins a judgement, that litigant cannot use that judgment against new plaintiffs and defendants who never got their chance in court

Ex: L1: car crash b/w A, B, and C. in L1: A sues B for negligence and court rules in favor of B as not negligent. L2: C sues B. B cannot use issue preclusion against C 

Claim Preclusion v. Issue Preclusion

HYPO: P was injured in a car accident caused by a driver. P’s injuries included a broken nose and a broken toe. Not sure of the strength of her case, she sued the driver only for the injuries to her nose. She was awarded $15k in damages. Encouraged by this success she wants to sue the driver again for injuries to her to. Can she sue him again?

No, because of claim preclusion and transaction test
Issue preclusion applies to specific issues, not to entire cases so issue preclusion would not apply

Who may assert Issue Preclusion Against Whom

In all jdx, the precluded party must have been a party in lawsuit 1

Jdx vary on whether the party asserting IP must also have been a party in L1

Mutual issue preclusion (older/minority jdx): preclude must have been party to L1

Non-mutual issue preclusion (newer/majority) Precluder not required to have been party to L1 

Discretion to deny new P from arguing yes IP (no relitigate) against a losing D if:
Could P2 (party trying to assert IP) easily have joined L1?

Mere fact that P2 could have joined P1 under Rule 20 isn’t enough. If P2 was invited or if she knew about it and could’ve intervened as a right (rule 24 concept), then this fact will prevent P2 from asserting IP and saying no relitigate issue D already lost on
Will it be fair to allow offensive use? Factors include

D did not have a full & fair opportunity to litigate the first case (i.e., case was for a small amount)

Serious procedural disadvantages existed in Case 1

Inconsistent prior judgment exists. However, the mere fact that some prior judgements is not enough. If enough Ps prevail in their own individual suits against the D, 1 or 2 inconsistent judgements will not by themselves prevent the use of nonmutual IP. 
Parklane Hosiery v. Shore: Shore (P) bought class action against D alleging that they issued a proxy statement that contained materially false and misleading information and violated federal securities law. Before case went to trial, the SEC also sued D alleging the proxy statements were false and misleading. In SEC trial, district court entered a declaratory judgment in favor of the SEC, finding that the proxy statement was materially false and misleading. Court of appeals affirmed. Shore then moved for partial SJ, b/c wanted to use IP to say don’t have to relitigate this issue. Case went to SCOTUS
Holding: the purpose of IP is to protect litigants from relitigating identical issues w/ same party and to promote judicial resources by preventing needless litigation. 
None of the exceptions for non-mutual IP applied

P probably couldn’t have joined the SEC’s injunction

D had every incentive to litigate against the SEC’s lawsuit fully and vigorously b/c of the seriousness of the allegations
Judgement in the SEC’s action was not inconsistent w/ any previous decision

D was not presented w/ any procedural disadvantages in L1 that might affect the outcome of L2 

Issue Preclusion Exceptions: when someone cannot say “No let’s not relitigate this issue”
Heavier burden of persuasion in the initial action

Unclear if the issue is actually litigated or decided

Issues is one of law and the claims are unrelated or there’s an intervening change in applicable law
Differences in the quality or extensiveness of the procedures or ability to appeal

Adversely affects public interest, no opportunity to obtain a full and fair adjudication in initial action

HYPOS

HYPO: Truck crashes into car and smashes into home. 

Lawsuit 1: Car driver sues truck driver for negligence. Ruling: D breached duty to drive reasonably, he caused damage and he has no affirmative defenses ( $50k recovery
Lawsuit 2: Home owner sues Truck driver and home owner wants to use judgement from lawsuit 1 where truck driver lost to say Truck driver was negligent. AKA home owners wants to use IP b/c wants to reuse court’s ruling truck driver was negligent
Offensive IP: No relitigating on negligence issue. Ex: the truck driver was asleep at the wheel then homeowner can use that judgement in his own lawsuit b/c truck driver was loser and lost first lawsuit, home owner can use that issue that the court decided before saying truck driver breached his duty to drive reasonably, L2 
Note: in this lawsuit, P will still have to prove proximate cause and damages and D can still use any affirmative defenses
Truck Driver is the loser, and issue preclusion is to them and thus they cannot relitigate b/c they lost

HYPO: Moore v. Baker. 

Lawsuit 1: Patient sues doctor for negligence and as part of verdict the court says the P brought their case too late (Statute of limitation)

Lawsuit 2: Patient wants to sue hospital for same theory of negligence.
Defensive IP: D can use IP to say no relitigating b/c P lost L1 on this issue. P is precluded from relitigating this issue, b/c the P is a loser. In both cases P had to show filed lawsuit in time but didn’t file in time so now hospital being sued can say we don’t have to relitigate this issue (IP), and thus P loses on this issue which in turn means in turn that he loses the suit 
Now malpractice suit would be precluded b/c in both cases P had to show that they filed a lawsuit in time and they didn’t file it in time and the P lost on that SOL issue so the hospital can assert issue preclusion as a shield. The hospital can use this judgement again to their benefit
HYPO: 737 Max 

Lawsuit 1: P (USA) brings lawsuit against Boeing for Criminal Charge of criminal fraud. Ruling: D wins and they are found not guilty
Lawsuit 2: USA wants to bring a civil lawsuit (burden of proof is lower) against Boeing
Exam tip: Criminal law requires proof beyond a reasonable doubt, but civil law is by a preponderance of evidence. 
Yes Relitigate Issue (No IP): Could bring this issue and yes relitigate it under civil action. Gov didn’t meet the high standard for criminal lawsuit so can’t assume they don’t have enough to meet the lower civil standard
HYPO: US v. Wal-Mart opioid litigation

Lawsuit 1: USA brings civil action against WM D for controlled substance abuse act. Ruling: US wins 

L2: Can USA bring criminal charges against WM for controlled substance abuse act. 
Civil action does not preclude you from relitigating new lawsuit in criminal 
Walmart can relitigate this issue, they are not prohibited trying to get a different judgment on this issue
HYPO: Clearview AI

Lawsuit 1: USA bring criminal charge for computer fraud and abuse act against Clearview. Ruling: D is guilty

Lawsuit 2: USA v. D for civil Action 

D is prohibited from relitigating and trying to get a different judgment for this issue b/c already found guilty on a higher burden of proof. Judgement from L1 remains
Parklane Hosiery

L1: P1 v. D and D loses
L2: P2 v. D

Yes IP ( D cannot relitigate this issue

Boeing revisited: B wins first 10 cases, can P12 use the 11th win to say IP and not relitigate
NO IP: D will get to relitigate b/c risk of inconsistent verdicts. Also possible that the 12th P could have joined easily joined the other cases (just one factor to consider though).
Inconsistent: would then have 2 losses and 10 wins

The very idea of inconsistent judgements goes against the idea of using IP when issues are settled

We don’t want lottery like judgements – where it’s all totally random b/c w/ issue preclusion we want this matter to be settled

HYPO: B wins L1 in Ethiopian court but in next 10 cases in US courts Ps win and B loses. Can P12 assert IP?  

Yes IP: D does not get to relitigate- P gets to use the sword / judgement from Lawsuit 1

First loss is not inconsistent judgement if the plaintiffs never had a good chance to litigate to begin with. P's can argue it’s not inconsistent that we should look at all of this as wins, in which case courts look at 10 wins and say there really is no issue with inconsistent judgements so we will apply issue preclusion and say no relitigating this issue.
Ps will argue P in Ethiopia didn’t have adequate opportunity to litigate b/c it was in Ethiopia

