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Gregory Alonge
Civil Procedure Outline (Ides)
Due Process
1. When it’s Triggered
A. When the government is taking away, or threatening to take away life, liberty or property.
· 5th Amendment covers federal government.
· 14th covers state government.
· Goldberg v. Kelly:  Entitlements such as welfare constitute property protected by due process, and an evidentiary hearing is required before deprivation of welfare benefits.
2. What it is
A. Due process is the process by which a person deprived of, or about to be deprived of life, liberty, or property, is given reasonable notice of the deprivation, and is given reasonable opportunity to contest that deprivation.  These requirements are balanced against the government interest, efficiency, and practicality.
B. It is ostensibly a reasonable balance of fairness and efficiency.
3. Due Process Standards
A. Elements:
i. Pre-deprivation notice
ii. Right to hearing (in front of a neutral magistrate)
· Mathews v. Eldridge:  The deprivation of disability benefits does not require a hearing prior to initial termination because the potential property deprivation is less than in Goldberg.
B. Mathews Test (applicable to timing and nature of a hearing claims)
When determining whether due process is constitutionally adequate, the court must consider:
i. The private interests being affected by the official action
ii. The risk of an erroneous deprivation of that interest given the procedures in question, and the likely value of augmenting the procedures, and
iii. The government’s interests, including how much will the augmentation of procedure cost and/or burden the government.
C. Mullane Test (service of process and notice cases)
When due process is triggered, to determine whether adequate notice was given to interested parties, the court must consider:
i. Whether that notice was reasonably calculated given all the circumstances to reasonably inform interested parties of pending actions and offer them a reasonable amount of time and opportunity to respond to those actions.
ii. Whether the noticing party demonstrated an actual desire to notice the interested parties by available methods that would be reasonably considered to achieve those ends.
· Mullane v. Hanover Bank & Trust Co.:  Inadequate due process because publication alone isn’t a reasonably calculated measure of noticing interested parties if individual addresses are known, and the bank showed no desire of actually noticing the parties given the reasonable and not unduly burdensome noticing opportunities available, such as mail.
· Actual notice to 100% of the trustees was not necessary.  Just a reasonable and earnest effort to reach those who could be easily reached, and the best effort possible to reach those whom it would be harder to reach.
· If enough trustees were notified, they as a group would be able to safeguard the interests of the whole.
* Synthesis of Mathews + Mullane: Due process requires the reasonable balancing of fairness and efficiency.  Normally, due process entails a notice and hearing (in front of a neutral magistrate), the details of which depend on the facts of the case, so as to balance the rights of the individual with the burden on the state.  Overall, the state, before depriving anyone of life, liberty or property, must show a reasonably calculated measure and actual desire to offer all interested parties an opportunity to know that deprivation is taking (or will take) place, with adequate time and opportunity for those parties to respond, so long as those measures aren’t unduly burdensome to the state.
Class Actions
* A class action is a form of representative lawsuit/procedural device in which one or more representatives serves the shared interest of a class.  Such lawsuits must satisfy Rule 23 requirements (or state specific requirements that largely mirror Rule 23).  The judgment of which binds the class members, who are then subject to res judicata; the class is treated as if they were actual parties to the suit.  As such, class actions are an exception to normal procedural and due process rules.
I. General Info
A. Structure of a class action
1. Members of a class are not parties to the lawsuit, so they don’t actively participate in the suit proceedings.  They are represented by the parties pursuant to 23 (a)(2-4).
2. But, they are bound by the judgment, which becomes res judicata.
a) This is an exception to the general rule that individuals not parties to the suit cannot be bound by the judgment for due process reasons.
i) This is why the requirements or 23(a) are so important, they protect the due process rights of the class.
3. Class actions must be certified by a judge.  The judge does this by examining if the case satisfies Rule 23 requirements.
a) Rule 23 (g) requires that the attorneys who are counseling the class must be competent to do so.  This is adjudicated in the certification process.
b) Under certification adjudication, the merits of the case should only be discussed insofar as it's necessary to determine if certification should be made or not.
i. Even though the majority in Wal-mart didn’t abide by this, the supreme court has backed off this element of the Wal-mart case.  There is some tension here.
4. Opt-out:
a) Some class actions allow for/mandate an opt-out provision for the class members.  Whether or not a judge allows for an opt-out provision is dependent upon circumstances surrounding fairness vs. efficiency, except in the case of a (b)(3) action, in which case, opt-outs are mandatory, subject to Mullane-level notification.  (see below)
5. Appeals are filed under 23 (f)
a) Appeals are normally for a final decision, but class actions are an exception because the opposing party can appeal the class certification.  This is what the wal-mart case was all about.
B. Purpose of a class action
1. Class actions are a procedural device used to promote fairness and efficiency (i.e., due process).
a) Fairness:  It makes sure large numbers of people receive due process when it would otherwise be too impractical to do so.
b) Efficiency:  It is far more efficient to settle numerous disputes in one trial if all the disputes surround the same issue(s).  This can be thought of as more fair to the opposing party, as it lets them settle the issue in one go, rather than subjecting them to innumerable suits.
c) Pretty much all of Rule 23 is informed by this structure of fairness and efficiency (for e.g., members of a (b)(3) class action must be given chance to opt-out so that they can seek what’s most fair for them, so that the efficiency of doing it all together doesn’t stifle the fairness of doing it on one’s own when one has more hanging in the balance.)
2. For all this to work, the minimum requirement for class actions is that the named parties share an interest with the class members (Hansberry).  The parties act as a procedural surrogate for the members, and for the members’ due process to be satisfied, the parties must, at the very least, share a common interest with the members [Rule23 (a)(2-4)].
II. Rule 23
A. Prerequisites (Named plaintiff(s) holds burden of establishing all prerequisites).
1. Numerosity:  The class must be numerous enough so as to make joinder of all members impracticable.
a) This is a quantitative and qualitative calculus.
i. Quantitative:  The sheer number of potential parties is just too large to adjudicate individually in a practical manner.
ii. Qualitative:  the interest of each individual member might be too insignificant to be worth the trouble of filing individual lawsuits.  Or, maybe the parties live too far away to do it separately.
2. Commonality:  The parties and class members must have shared interests.  They must share the same question, and the question must have a common answer.  There must be a common material question with a common answer that drives the litigation (Wal-Mart).
a) Like below in (a)(4), this is to protect due process.  The members cannot receive due process by proxy of the parties if the parties don't share a common/shared interest with the members.
b) Not all questions must be common.  Just one question that has a common answer that drives the litigation. 
c) Wal-mart v. Dukes:  Duke’s class action certification failed because the (b)(2) prerequisite was not me.  For (b)(2) commonality to be met, the class needs to have common questions that are material to the case so that it drives the litigation, and common answers to that question.  This combination would show that there is a common injury.  There must be a common material question with a common answer that drives the litigation.
3. Typicality:  The claims or defenses of the representative parties are typical of the claims or defenses of the class.
4. Adequacy:  The representative parties must fairly and adequately protect the interests of the class.
a) This requirement is crucial for protection of due process.  Normally, due process requires notice, and more importantly here, an opportunity to be heard in front of a neutral magistrate.  In class actions, the members of the class don’t get to be directly heard in front of a neutral magistrate, so the representatives must do it by proxy.  But, for this to work under due process requirements, the representatives must fairly and adequate protect the interests of each class member.
b) This ties to the mailing element of Mullane v. Hanover Bank & Trust Co. because in that case, the court said that even if not all the members involved received the mail, so long as most of them did, the majority could safeguard the interests of the entire group because the majority shared an interest in what was at stake.
c) Hansberry v. Lee:  Hansberry was not bound by res judicata decision in Burke v. Klienman class action because his interests were not adequately represented by the parties representing the class, thus violating the 14th Amendment Due Process clause.
B. Types of Class Actions (Rule 23(b))
1. Prosecuting separate actions by or against individual class members would create a risk of:
A. Multiple and incompatible judgments against the opposing party.  E.g., one decision telling that party to do X, and another decision telling that party to do ¬X.
i. This would be unfair to the opposing party.  The law cannot tell you to do opposite things, because then you’d automatically be in breach of the law at no fault of your own.  This violates due process, so again, here we see a class action being created in order to protect due process.
B. Potential harms being done to people who are not in the class.  Like if W, X, and Y are filing a suit that can potentially impact Z, they may need to bring Z in so as to protect Z’s due process rights.  Otherwise, if a decision is made affecting Z, and he didn’t have any involvement in the process, he was denied due process.
· Neither of these types of (b)(1) claims can have an opt-out, because opting out would negate their due process-protecting purposes.  Opting-out would undermine the very reason these class actions exist.
2. When the opposing party acts or refuses to act on grounds that apply generally to the class, so that final injunctive and/or declaratory relief is appropriate for the entire class.
a) This is a class action in which an injunction and/or declaratory relief is sought. Incidental and uniform damages can be sought as well, but not individualized damages (Wal-Mart).  The class is primarily looking for the court to order the opposing party to start doing or stop doing something.
b) Wal-mart v. Dukes:  (b)(2) claims are reserved for class actions seeking injunctive/declaratory relief, and not class actions seeking individualized damages.  This is because the question of damages opens up fairness questions that are only properly safeguarded against in (b)(3).  In other words, (b)(3) is better equipped to protect due process when the class is seeking individualized damages.  The only damages that can be sought under (b)(2) is if the damages are incidental and uniform, and can be awarded without need for extra hearings.  This is because if damages are incidental and uniform, there is no worry about unfairness of damages awarded (a party entitled to more not getting it)
c) The typical (b)(2) claim is a civil rights-type claim in which a group of people are seeking the court to make the opposing party stop discriminating.  Think Brown v. Board of Education.
3. When the court finds that questions of law or fact common to the class members predominate over any questions only affecting individual members and that a class action is superior to other available methods for fairly and efficiently adjudicating the controversy.
a) (b)(3) class actions have two additional requirements.  These two extra requirements make it a higher bar to pass:
i. Predominance standard:  Issues common to the class (a)(2-4) must predominate over individual issues.  If not, then probably not fair.
ii. Superiority standard:  that a class action is a superior procedural method over other available methods.
iii. Both these clauses are designed to make sure that the class action is the appropriate procedural method.
b) This is the type of class action in which damages are sought.  Injunction can be sought as well.
c) Since damages are sought, there must be an opt-out provision in these cases, to protect fairness.
i. Mullane notice requirements come into play here.  The members must be reasonably notified of the opt-out provision subject to  Mullane standards.  This also ties to Matthews in the sense that this opt-out is mandated because of fairness vs. efficiency calculus.  Without opt-out, the efficiency variable starts to outweigh the fairness variable.
HYPO:  Consider a (b)(3) action in which a class is suing for injuries caused by a defective drug.  Some of the members may have suffered from headaches or minor ailments, while others may have had family members who perished or suffered extreme injuries.  Since these people may be entitled to more damages than the average of the class, it wouldn’t be fair to subject them to the decision if they want to opt-out and file an individual claim. 
d) The word “individualized” suggests damages.
· The Attorneys for Duke in the Wal-mart case were probably getting a little too cute.  They were trying to skirt the line between (b)(2) and (b)(3), but the SCOTUS shut that down.  Now, the claim must be one or the other.
III. Legal Analysis of Class Actions (test procedure)
A. Look at the facts and circumstances given.
B. Then understand the idea behind a class action.  A procedural device to promote:
1. Fairness and
2. Efficiency
3. Realize that due process informs this all, and cannot be sacrificed for the sake of one or the other.  Both must be met.
C. Next, ask if given the analysis so far, a class action is a potentially appropriate procedural mechanism.
D. Then start walking through Rule 23
E. Lastly, start applying jurisprudence.
Pleadings
I. General/Definitions
A. Definitions:
1. Pleading:  Formal written documents that include a party’s claim(s) (compliant) or defenses.  They also include a party’s challenge to the legal sufficiency of a pleading, which is called a demurrer in CA.
a) They are written documents through which a party to a civil action either asserts a claim or defense, or denies the legitimacy of a claim or defense asserted by an opposing party.
b) 3 types of pleadings in CA courts
(1) Complaints/cross-complaints
(2) Answers (and the like)
(3) Demerrues
c) 2 types of pleadings in Federal courts
(1) Complaints
(2) Answers
d) This is very specific.  For e.g., motions are not pleadings; they are different.
2. Complaint:  Identifies what the claim or cause of action is, thus putting the other side on notice regarding what the case is about.
3. Claim:  An operative set of facts giving rise to one or more rights of action
4. Answer:  A pleading that could contain the following:
a) Negative defenses
· A denial of the claim
b) Affirmative defenses
· Even if the claim were true, there is some other reason why it should be dismissed (Statute of limitations for e.g.)
c) For state court, a cross-complaint.  For federal court, a counterclaim.
5. Demurrer:  Challenges the legal sufficiency of a claim or defense (These do not apply to fed jurisdiction)
a) Asserts that even if everything said in the complaint is true, the facts do not give rise to a cause of action.
b) CA Demurrer:  “The pleading does not state facts sufficient to constitute a cause of action.”
6. Cause of Action =  Duty + Breach + Causation + Damages
7. Right of action:  A theoretical legal duty that when breached gives rise to a Cause of Action (For e.g., the theoretical right of action of negligence.  We all have rights of action, but when facts are causally lined up with that right, it turns into a cause of action.  I have a right of action against an unlawful invasion of privacy, but there are no facts that line up to that right so as to give rise to a cause of action in my life.)  
a. Right of Action = a legally recognized duty and a correlative right.
8. A Right of Action becomes a Cause of Action when the facts line up with all the elements of the right of action.  Thus, the facts give rise to and constitute the cause of action.
9. When would the facts be sufficient to state a cause of action?  When the alleged facts support each of the elements of a legally recognized right of action.  The facts, so aligned with the law, constitute the cause of action.***
10. Any state is allowed to file its own pleading standards so long as it doesn’t violate the constitution.
11. Facts:
a) Ultimate Facts: facts that must be accepted for a claim or defense to prevail.  For instance, a jury must accept the ultimate fact that X caused Y's death to convict X of a homicide offense.  An ultimate fact is usually inferred from a number of supporting evidentiary facts. 
i) These are not conclusory facts; they are the facts that if true lead to the conclusion.
1) Thus, they are somewhere between conclusory facts and evidentiary facts/specific facts.
b) Conclusory Facts/Allegations:  Allegations that do no more than repeat or replicate the elements of the cause of action.  (E.g. “The defendant discriminated against me on the basis of religion.”  “The defendant breached the contract.” “The guards used excessive force.”)
c) Non-Conclusory Fact:  Facts that aren’t conclusory.  (E.g. “The guards repeatedly punched me in the face without provocation.”)
i) Ultimate facts are non-conclusory facts
d) Evidentiary facts:  facts coming out of the evidence itself.
12. Allegation:  A statement of fact that the pleader (objectively and subjectively) believes to be true.
13. Narrative:  Collection of allegations
B. CA procedure
1. Draft the Complaint
a) One would commence an action by filing a complaint against the offending party in a superior court.
b) Cal. Civ. Proc. Code § 425.10(a)(1)
· “A complaint or cross complaint shall contain a statement of facts constituting the cause of action, in ordinary and concise language.”
· That statement of facts must line up with each element of the right of action in question.  (Doe vs. City of Los Angeles)
· Tell a story that constitutes the cause of action
· Includes only ultimate facts (outline of the story), and not evidentiary facts (facts demonstrated by evidence).
· Facts to show duty + breach + causation + damages
II. Code Pleading/Fact Pleading (CA)
A. General
1. Eliminated the forms of action of the outdated and inefficient common law pleading and created only one form of action:  the civil action
2. Cannot allege conclusions of law (conclusory allegations) on their own (Like modern Notice pleading down below)
3. Asks of a pleading to just allege ultimate facts sufficient to state a cause of action
a) Cause of action = tell your story, and line your story up with the elements of a right of action.
B. Doe vs. City of Los Angeles (CA Code Pleading):  The plaintiffs did not allege facts sufficient to show that the defendants knew or should have known of Kalish's misconduct.  Ultimately, the pealding did not allege facts sufficient to line up with each element at stake.
1. Only ultimate facts are needed in a pleading, not specific facts
2. Doctrine of less particularity:  With respect to pleading, the principle that a plaintiff's allegations may be presented with less specificity—so long as they provide notice to the defendant of the issues being presented—where circumstances indicate that the defendant has superior knowledge of the particular facts, and they show a reason to believe that the defendants were withholding information
a) Not satisfied in this case because the plaintiffs did not show a reason to believe that the defendants were withholding information. 
b) When it is satisfied, the plaintiffs are allowed to use information that they have a reason to believe.
c) “The plaintiffs were in their forties when they filed suit. The applicable statute of limitations barred suits brought by persons 26 or older, but the limitations period was extended, under Cal. Civ. Proc. Code § 340.1(b)(2), if the defendant “knew or had reason to know, or was otherwise on notice, of any unlawful sexual contact by an employee . . . or agent,”’
d) The defendants moved to dismiss on the ground that the plaintiffs had not adequately established knowledge so as to extend the statute of limitations. 
III. Notice/Simplified Pleading (Federal Standard)
A. General
1. Operative facts giving rise to one or more rights of action
2. Apply Kennedy’s 3-part process outlined below in Iqbal.
B. Rules
1. FRCP 7(a)
a) Establishes permissible pleadings (complaints and answers)
b) There is no demurrer in federal courts
· Instead, there is rule 12(b)(6) which is a motion to dismiss, which is a motion, not a pleading.
2. FRCP 8(a) General rules of pleading (The central federal pleading rule)
(1) A short and plain statement of the ground for the court’s subject matter jurisdiction.
(2) A short and plain statement of the claim showing that the pleader is entitled to relief.
(3) A demand for relief sought, which may include relief in the alternative or different types of relief.
a) These make the claim sufficient, because they appraise the opposing party of the nature of the claim such that they can begin to prepare for the defense.
3. FRCP 8(d)(1)
· “In General.  Each allegation must be simple, concise, and direct.  No technical form is required.”
4. FRCP 8(e)
· Pleadings must be construed so as to do justice
5. You don’t actually have to identify your right of action, so long as it is evident from the story.
C. Differences with Code Pleading
1. Notice pleading is less demanding (at least before Iqubal) than code pleading
2. Code pleading requires that each element is aligned with the alleged facts, Notice pleading does not require this exact specificity. 
D. Conley v. Gibson (U.S. 1957):  A complaint is sufficient as long as the plaintiff sets forth an assertion upon which relief may be granted, and specific, detailed recitations of fact are not necessary to survive a motion to dismiss.  “The complaint adequately set forth a claim upon which relief could be granted.”  “[W]e follow . . . the accepted rule that a complaint should not be dismissed for a failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief” (33).
E. Exceptions to Rule 8(a):
1. Allegations Potentially Needing Heightened Pleading Standards (factual detail and particularity):
a) Fraud Rule 9(b)
· If a case alleges fraud, the fraudulent scheme has to be described with particularity (heightened standard)
· Otherwise, it would be too easy to allege fraud, and too hard to litigate if the party hasn't adequately alleged the scheme.
b) Securities and Stocks/Exchange (Statute)(Won’t be tested on this)
**Complex or disfavored cases**
c) Libel/Slander (some Fed courts)
d) Defamation (some Fed courts)
e) Civil Rights (some Fed courts)
*** These last three instances of “complex or disfavored” actions are federal court-made exceptions, which segues into the Leatherman case—a case in which the fifth circuit attempted to create another (Civil Rights oriented) exception, but the SCOTUS rejected it.***
F. Leatherman v. Tarrant County (U.S. 1993):  (Classic Notice Pleading)The Federal Rules of Civil Procedure require only that the complaint contain a short and plain statement of the plaintiff’s claim, and a court may not require a heightened standard for pleadings alleging certain causes of action.  Here, since none of the exceptions were present, the standard federal notice pleading was satisfied.  “We think that it is impossible to square the ‘heightened pleading standard’ applied by the fifth circuit in this case with the liberal system of ‘notice pleading’ set up by the federal rules” (39-40).
1. The exclusion of the action from Rule 9(b) means that the action is not one of the exceptions designated by 9(b).  If it were to be an exception, it would be in 9(b).  (this is logically analogous to Scalia’s argument in Walmart that individualized damages were not meant for 23b(2) class actions, because they were specifically designated for 23b(3) class actions.)
2. Here, the bare allegation, failure to train, was sufficient
G. A Shift in Notice Pleading (The “Plausibility” Pleading Standard)
1. It’s not enough to say that your allegations are “possible,” and you don’t need to show that they are “probable.”  You just need to show that they are “Plausible.”
a) (As explained below) plausibility means that the non-conclusory allegations demonstrate each element of a right of action.
2. (Kennedy’s) Three Steps in Federal Pleading:
(1) (legal Sufficiency) Assert a cause of action by identifying the operative facts and the right(s) of action that arise out of it:
a) Identify the operative facts.  Establish the story (narrative).
b) That give rise to one or more rights of action
(2) (Elements of the cause of action) Know the elements of the cause of action
(3) (Sufficiency of Allegations) Look for conclusory allegations, and set them aside because they are not entitled to the presumption of truth
a) All non-conclusory allegations are entitled to the presumption of truth.
b) Determine if these left-over, non-conclusory facts, satisfy/demonstrate the elements of the right of action.
c) If this third step is satisfied, then the claim is said to be “plausible,” and more than merely possible.  I.e., fact pleading is satisfied.
3. Ashcroft v. Iqbal:  Under Bell Atlantic Corp. v. Twombly, a complaint will only survive a motion to dismiss if it alleges non conclusory facts that, taken as true, state a claim to relief that is plausible on its face.
a) (Step 1): Iqbal’s right of action:  Iqbal has a legally recognized right to be protected against race discrimination.
b) (Step 2): What did Iqubal have to prove (what are the (2) elements of the cause of action)? 
· He was discriminated on the basis of race/religion (in dispute)
· It was intentional (not in dispute)
c) (Step 3):  This is where Iqbal failed.  His non-conclusory facts did not show the elements of the cause.  They didn’t show intentional discrimination on the basis of race/religion 
4. How is this different from Leatherman Standard
a) Leatherman alleged that there was a failure to train the police officers.
· This is a conclusory allegation
· Yet, this was sufficient pleading for Leatherman.  It would not be sufficient now, given the Iqbal standard.
b) Leatherman (Classic Notice pleading) = Conclusory allegations are enough 
c) Post-Leatherman (Iqbal) Pleading = Conclusory pleading is not enough
5. The Merger of Code pleading and Notice Pleading
a) Thus, the Iqbal standard has brought federal pleading more in line with Code Pleading.  The two have effectively merged.  Neither allow conclusory allegations on their own.  Both require non-conclusory allegations (Ultimate facts (evidentiary facts not needed)) that satisfy each element of the right of action.
b) If anything, the fact/code pleading standard can be said to be more generous, because it at least has the doctrine of less particularity in certain cases.
IV. Iqbal Applied
Ashcroft v. Iqbal (2009) – Method Applied
FIRST STEP: Identify the operative facts and the right or rights of action arising out of those facts. 
SECOND STEP: Identify the elements of each right of action. 
THIRD STEP[s]: Set aside the legal conclusions—conclusory allegations—in the complaint and then determine whether the remaining non-conclusory factual allegations state a claim upon which relief can be granted. This appears to be saying that the complaint must state facts sufficient to constitute a cause of action which, clearly, the code pleading standard. 
Compare the above method to the approach adopted by SCOTUS in Leatherman and the approach adopted by the California Supreme Court in Doe v. City of Los Angeles. More like the latter than the former? The method applied: 
Part IVA: The SCT examines Iqbal’s complaint. SCOTUS: “To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face.” (CB 605, Part IVA, 2nd ¶) Notice how the SCOTUS uses the words “fact” and “factual” matter numerous times throughout this section. 
Part IVB: The Court’s method applied. What gets set aside here? (every allegation re intent)—Part IVB, CB 60. Compare Justice Souter’s opinion which fewer allegations are treated as conclusory. The disagreement points underscores the vague nature of this new rule against the consideration of conclusory allegations. What would Iqbal have to allege to satisfy the Court on the intent requirement? How would he get this information? Non-conclusory facts from which one could draw an inference of intent. 2 With the intent allegations set aside, has Iqbal stated a claim on which relief can be granted (against Ashcroft and/or Mueller)? No. The key element of intent to discriminate on the basis of race, religion or national origin is gone. Again, isn’t this another way of saying the Iqbal failed to state facts constituting a cause of action—the California Code Pleading standard? 
Part IVC: • Twombly cannot be limited to the antitrust context. (CB 62). • Management-of-discovery rationale inapt since there is no entitlement to discovery if the complaint is inadequate. (CB 62-63). This is also identical to the approach adopted by the California Supreme Court in Doe v. City of Los Angeles • Rule 9(b)—SCOTUS’s “Analysis of 9(b_” – (CB 63) o Fraud & mistake must be alleged with particularity  Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally  SCOTUS says that while intent may be alleged generally, a conclusory allegation will not do. What is the difference between a “general” allegation of intent and a “conclusory” allegation of intent? My opinion: None whatsoever. I cannot think of a more transparently vapid interpretation of a federal rule. the Court (Kennedy) simply says that there is a distinction between a general allegation (which is acceptable) and a conclusory allegation (which is not). The opinion makes no effort to explain that “distinction” and gives no examples of an acceptable “general” allegation of intent. I would say that this is a null set. How should an attorney approach a complaint to be filed in federal court that requires proof of intent where there is no direct proof of that intent? Present a truthful narrative that leads the reader to draw inferences of intent (much like Souter’s approach). Look for a pattern that supports the inference.
Service of Process
I. General
A. Definitions
1. Service:  Formal delivery of something
2. Of Process:  Referring to legal documents.  The documents are the “process.”
a) Legal Documents = Summons and Complaint
B. Framework
1. Must satisfy a statute and/or rule
a) State courts = Statute
b) Fed courts = Rule
i) FRCP 4:  The plaintiff must serve the defendant with a copy of the summons and the complaint. 
(a) (1) (a) “The summons must name the court and the parties (b) be directed to the defendant (c) state the name and address of the plaintiff’s attorney or - if unreprepresnted - of the plaintiff, (d) state the time within which the defendant must appear and defend, (e) notify the defendant that a failure to appear and defend will result in a default judgement against the defendant for the relief demanded in the complaint, (f) be signed by the clerk, and (g) bear the court’s seal.”
(i) You have to tell the opposing party that they've been sued
(ii) You have to give them the complaint so they know what the suit is about
(iii) You have to tell them what will happen if they don’t respond
(iv) And you have to tell them what additional things they might do in response
2. Must satisfy due process
a. For example, what if you deliver a service by hand to someone with alzheimers?  Well, you’ve satisfied the statute/rule, but you may not have satisfied due process.  Satisfying the former usually, but does not always entail satisfying the latter.  The flip side is seen in AICPA, where due process is satisfied, but not the statute.
b. Actual notice is not necessary to satisfy due process (bc it need only be reasonably calculated), but it is sufficient.
c. For due process standard of service, use Mullane standard: must be “reasonably calculated” with an actual desire to notify
3. If a specific method is not covered by the rule/statute, the plaintiff can ask the court for permission to use that method (e.g. email).
C. Method of Service
1. Depends on who is being served
a) On individual
i) FRCP 4(e)
1) Borrow the law of the forum state,
2) borrow the law of the service state, or
3) adopt the federal standard.
(a) Any of the three work
b) On corporation
i) FRCP 4(h)
1) Same as above
II. Service on an Individual
A. Method of Service
1. FRCP 4(e):  An individual [other than those listed below in exceptions] may be served in a judicial district by:
(1) Following state law for serving a summons in an action brought in courts of general jurisdiction in a state where the district court is located or where service is made, or
(2) Doing any of the following:
(a) Delivering a copy of the summons and of the complaint to the individual personally
(b) Leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there, or
(c) Delivering a copy of each to an agent authorized by appointment or by law to receive service of process
* Actual knowledge or actual notice doesn’t matter.  The rules/statute’s must be satisfied*
2. Waiver of Service
a) FRCP 4(d) “The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons.”
i) Must do 3 things for waiver of service:
· The plaintiff is going to mail by first class mail or some other reasonable means a copy of the complaint, a notice of the lawsuit (where it is and that its filed) and a request for 2 copies of the waiver to the defendant to waive service of process.  Defendant signs both, and sends one back to the plaintiff, who signs and returns to the court.
b) Why would a defendant waive?
i) Save money potentially (it shifts the burden of whos going to pay)
ii) It gives the defendant more time
1) The request for the waiver allows 30 days to decide whether or not to waive, and if waived, there is another 30 days to decide what to file as an answer.  This is compared to the only 21 days you get if served sans waiver.
c) The only thing being waived is service, nothing else.
d) You can ask a party to waive the service requirement by
i) Appearing and not objecting
ii) Waiving ahead of time before served
B. Exception Individuals:
1. A minor
2. An incompetent person
3. A person who’s waiver has been filed
III. Service on a Corporation, Partnership, or Association
A. Rule 4(h)
1. Must be served:
a. In a manner prescribed by Rule 4(e)(1) for serving an individual (serving or forum state option), or
b. (The federal option):  by delivering a copy of the summons and complaint to an officer, managing or general agent, or any other agent authorized by appointment or by law to receive service of process (See #2 on case below for expanded def)
B. AICPA v. Affinity Card, Inc:  Service of process upon a corporation is not effective if service is made upon a non-employee who is (1) not authorized to accept process or (2) unaware that he is doing so, regardless of whether the corporation timely receives actual notice.
1. Pursuant to Rule 4(h)(1), the court analyzes the adequacy of service under the serving state’s statute, the forum state’s statute, and the federal rule 4(h)(1)(b).
2. The judge, liberally applying rule 4(h)(1)(b), determines that even if the person served is not an office manager, general agent, or appointed for service of process, service on that person can still be proper if under the circumstances it's reasonable to infer that he has that authority.
a. This is a reasonableness test
b. Court held that even under this liberal interpretation of the rule, the person who received notice did not have the authority to do so, because he had virtually no contact with or knowledge of the corporation being served.
c. Moreover, the server never told the recipient the nature of the delivery
3. Non-compliance with the rule will not be cured by actual notice.
a. Here, due process was satisfied, but the statute wasn’t, and both must be satisfied.
IV. Method for Analyzing Service of Process
A. Step 1:  Read the facts and identify the issues/jurisdictions
B. Step 2:  Separate all the parties, and analyze them each on their own
C. Step 3:  Apply the federal Rule (FRCP 4)
D. Step 4:  If federal Rule is not satisfied, turn to the state(s) statute’s
E. Step 5:  If the rule/statute is satisfied, make sure that due process is satisfied
Subject Matter Jurisdiction
I. General
A. Definitions
1. Subject Matter Jurisdiction:  Defines and limits judicial authority by prescribing the class of cases a particular court may hear.
2. General Jurisdiction:  When a court has jurisdiction over all (or almost all) civil actions.
a) This has nothing to do with general jurisdiction in personal jurisdiction
b) CA superior courts are general jurisdiction courts.  
3. Limited Jurisdiction:  When a court’s jurisdiction is limited to a few types, or one type of case(s).
a) All federal courts are limited jurisdiction courts
4. Original Jurisdiction:  The initiating jurisdiction.  Where the case can first be heard.
B. Principles
1. There is no interplay between subject matter, and personal jurisdiction
a) Satisfying one, does absolutely nothing in satisfying the other
2. Subject matter jurisdiction cannot be waived under any circumstances
3. Usually, the plaintiff has the burden of demonstrating subject matter jurisdiction, unless it's a removal case, in which the defendant bears the burden.
4. The court can raise the issue on its own terms
5. Sub. Jur. is judged by the date of filing
6. Sub. Jur. has a statutory and constitutional authority
a) There must be a statutory authority, which itself is constitutional
II. Federal Subject Matter Jurisdiction
A. Article III
1. Article III lays out the different types of cases that a federal court can hear
2. While there are 9 types, we are only focused on 2:
a) Arising Under Federal Law cases (federal question)
b) Diversity cases
3. Federal courts cannot have jurisdiction over any cases falling outside the 9 types in article III
4. SCOTUS determines which cases fall within the scope of the 9
5. A federal court need not preside over all 9.  Congress can choose which fed courts hear what types of cases, and it has never given a court power over all 9.
B. Federal Questions Cases:  “Arising Under” Cases
1. Article III Arising Under 
a) Article III arising under is satisfied so long as there is even a potential of a federal ingredient coming to bear (Osborn v. Bank of United States).
i) It follows that the federal courts have authority over all cases in which a main ingredient is a federal issue.
b) It is an easy standard to satisfy, and it’s case-centric.
c) Osborn v. Bank of United States:  Federal courts have original jurisdiction over any matter that involves a federal question.
d) Satisfying article III standards is not enough, it must also satisfy statutory arising under.
2. Statutory Arising Under
a) U.S.C. §1331:  The Federal Question Statute
i) “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatises of the United States.”
ii) The courts have narrowed this meaning to mean less than article III arising under breadth.
b) Conceptually, and on an exam, our emphasis is on satisfying statutory arising under, because doing so necessarily entails satisfying article III arising under.
i) Thus, on an exam, I would only need to reference article III arising under in passing, in reference to satisfying statutory arising under.
c) Break down the elements of the right of action, and determine if any of them involve a federal issue.  If not, then no subject matter jurisdiction under statutory arising under (which is what we must satisfy).
d) American Well Works Co. v. Layne & Bowler Co.: If the claim arises out of a state issue, and can be decided without reference to a federal ingredient, then it does not satisfy staturty arising under, and thus, cannot be heard in federal court.
i) The Creation Test:  A case arises under federal law if federal law creates a private right of action.
1) Thus, statutory arising under is claim-based.  The claim is essential in §1331 application.
2) The vast majority of claims that satisfy this test satisfy §1331.
3) If the creation test is satisfied, as far as subject matter jurisdiction goes, we're done.  No need to analyze other tests.
4) In the vast majority of instances in which a claim passes this test, it is because it involves a federal statute, like §1983, for e.g.
e) Smith v. Kansas City Title & Trust Co.:  For purposes of federal question jurisdiction, a case statutorily arises under the Constitution if a plaintiff’s right to relief depends on the court’s interpretation of the Constitution.
i) Essential Federal Ingredient Test:  If a state-based claim is dependent upon a federal element, then the claim statutorily arises under federal subject matter jurisdiction.
ii) This test assumes you didn’t satisfy the creation test, but provides another avenue for satisfying  §1331.  It ONLY applies if creation test wasn’t satisfied
iii) Only involves state-based claims.  Premised on a state-law claim that didn’t satisfy the creation test.
iv) Combine this test with its expanded version in Gunn v. Minton
f) Gully v. First National Bank:  A suit brought pursuant to a state statute that is authorized by a federal statute does not arise under federal law for purposes of subject-matter jurisdiction.
i) The suit involves a question of Mississippi contract law, and is enforceable without reference to federal law.  Thus, doesn’t satisfy §1331.
ii) “To bring a case within [§1331], a right or immunity created by the Constitution or the laws of the United States must be an element, and an essential one of the plaintiff's cause of action.”
iii) The federal ingredient must be actual, and not merely potential (article III) or conjectural.
iv) Being federally chartered, or deriving authorization from federal law is not sufficient to satisfy §1331.  That is a federal ingredient, but it is not necessary or actual for the plaintiff’s claim itself.
v) The claim does not satisfy the creation test or the essential federal ingredients test. 
vi) Ask: is the federal ingredient a proximate cause of the claim? If not, the statute is not satisfied.
g) Declaratory Relief
i) Step back and ask, if this had been filed as a coercive lawsuit, who would have been the plaintiff?  In other words, in a declaratory relief claim in which a party is there asserting a defense, focus on the defense to what claim.  
1) Because sometimes, it's actually the party who would be the defendant filing to assert a defense in anticipation of a lawsuit.
2) But remember, federal subject matter jurisdiction is from the position of the plaintiff's claim.
h) Concurrent and exclusive Federal Question Jurisdiction
i) State courts can presumptively adjudicate cases arising under federal law.
1) The exception is patent law cases.  Those must be done in federal court.
ii) Gunn v. Minton:  A state court’s resolution of a hypothetical question of patent law is not substantial enough to satisfy federal statutory arising under subject matter jurisdiction.
1) Expansion of Essential Federal Ingredient test (this test builds in both creation and essential fed ingredient test.):
(a) Federal jurisdiction over a state law claim will lie if a federal issue is:
(i) Necessarily raised (essential federal issue embedded in the state law claim),
(1) Necessary to the claim (Smith)
(2) Will the plaintiff have to establish a proposition of federal law to establish the claim?
(ii) Actually disputed,
(1) More of a theoretical possibility, because we probably won’t know if it's actually disputed.
(2) More to the point: An actual issue in the case (Gully)
(iii) Substantial, and
(1) Important to the federal system as a whole, not to just the plaintiff.
(2) This is one exit.
(iv) Capable of resolution in federal court without disrupting the federal-state balance approved by congress.
(1) Would allowing it open the floodgates for state law tort claims, thus flooding federal court?
(2) This is another exit
2) This is a narrow window, and very few claims satisfy this test.  It's the rare type of case.  Has only been found in constitutionality of a statute, or tax cases
3) Thus, this case is an expanded federal ingredient test, with 2 potential policy exits.
(a) He didn’t pass hypothetical creation test
(b) So move onto expanded essential federal ingredient tests.
(c) Failed the expanded essential federal ingredient test because of first policy exit: it wasn’t substantial
C. Steps in Analyzing Federal Subject Matter Jurisdiction
1. Start with the claim.  Gather the facts, Understand the Claim and the rights of action being asserted under that claim.
a. Measure time perspective from the date the case was filed
i. You can bring it up anytime, but always measure it from the outset
ii. Unless the case was removed to federal court, in which case it is measured at the time the case was removed.
2. Apply statutory arising under via §1331 federal arising under tests.
a. Skip overarching article III arising under, because satisfying §1331 satisfies article III
i. The only time we’d need to examine article III arising under is if we are given a new statute, and we need to see if it satisfies article III
b. Start with the creation test.
c. Then, if the creation test is not satisfied and it is a state-based claim, apply the expanded essential federal ingredient test of Smith and Gunn combined, with an emphasis on Gunn.
i. Very few cases pass this expanded test.
III. Diversity Jurisdiction
A. Definitions
1. Diversity of Citizenship:  Controversies between citizens of different states.
a. 28 U.S.C. § 1332(a)(1):  The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—(1) citizens of different states.
2. Minimal Diversity:  If any one plaintiff is from a state that differs from any one of the defendants, minimal diversity is satisfied 
a. the Article III standard, thus, very easy to satisfy just like Article III arising under.
3. Complete Diversity:  No plaintiff can be from the same state as any defendant.
a. This is the standard of §1332.  This is like statutory arising under, and thus, much more narrow.
B. Requirements/Procedure
1. To satisfy diversity jurisdiction, it must satisfy §1332, which means there must be complete diversity that satisfies the amount in controversy requirement.
2. Measure Domicile at Time of Filing
a. We only care about where the party was domiciled at the time of filing.  Not before, and not after.
i. Events after filing can only shed light on the party’s earnestness of her domicile at the time of filing.
b. Rodriguez v. Senor Frog’s de La Isla, Inc.:  A party’s citizenship for purposes of establishing diversity under 28 U.S.C. §1332 depends on the party’s domicile at the time the complaint is filed.  Used an “abuse of discretion/clearly erroneous standard of review.  Not de novo.
i. Domicile = living there with an intent to remain there indefinitely.
1. This is the same thing as the first traditional basis (domicile) for personal jurisdiction.
2. Each natural person has only one domicile
3. If domiciled abroad, you cannot sue or be sued on diversity
ii. Utilized “Bank One” factors to determine plaintiff’s domiciliary at the time of filing (to determine is she actually was domiciled in CA when she filed, bc if she was domiciled in Puerto Rico, the court wouldn’t have diversity subject matter jurisdiction)
iii. Some of those “Bank One” factors are
1. Do they live there?
2. Does one have a bank account at a local bank?
3. Are they registered to vote there?
a. This is a heavily weighed factor
4. Do they have a job or go to school there?
5. Are they members of any local social clubs or churches etc.
6. Is their property, both real or movable, there?
7. Do they have a local drivers license?
8. What are their general contacts in the claimed domicile?
3. Does not apply to probate or mariage cases
4. Collusive transfers under the guise of diversity are forbidden
C. Amount in Controversy Requirement
1. See § 1332(a) above: “jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000.”
a) Refers to all cases under §1332(a)
b) Does not refer to §1331 at all
c) Must exceed $75k exclusive of interests and costs
d) Attorney’s fees are only included in a contractual term or statutory provision.
2. The plaintiff must, in good faith, be both subjectively and objectively aware that the amount in controversy exceeds $75,000.
a) The overarching standard is that of good faith
b) Subjective Standard:  Does the party themselves believe the amount in controversy requirement is satisfied
c) Objective Standard:  If a reasonable person in the position of the plaintiff should have known the amount in controversy requirement is satisfied
3. Legal Certainty Test (all about determining good faith)
a) First, check and see if it would have been impossible for the amount in controversy claim to be satisfied.  For example, if it's a breach of K case and there is a limitation of damages clause at $74k.
b) If other factors that are not evident in the complaint reveal the plaintiff could not have reasonably believed the requirement was met at time of filing.
4. The awareness of the plaintiff in relation to the sum of controversy is determined at the time of filing.
a) Coventry Sewage Associates v. Dworkin Realty Co.:  If a plaintiff, in good faith, establishes the requisite amount in controversy under 28 U.S.C. §1332 but a subsequent development of which the plaintiff could not have been aware reveals that the amount actually fails to meet the statutory threshold, the federal district court retains subject matter jurisdiction.
5. Subsequent Events vs. Subsequent Revelations
6. Aggregation of Claims
7. Declaratory/Injunctive Relief
a) Three Approaches
D. Artificial Entities
1. Domicile is established by state of incorporation, or principle place of business
2. If an artificial entity is unincorporated, like an association or partnership, domicile is found in every state in which there is a member.
3. A government entity of a state is considered a citizen of that state
E. Minimal Diversity Exception
1. 28 U.S.C. § 1369:  Creates a minimal diversity exception in cases where there was an accident where at least 75 natural persons have died at a discrete location. Like a plane crash.
· For exam regarding §§ 1331 & 1332, start by examining the operative set of facts/narrative, then the right(s) of action.  If even one right of action from the plaintiff against the defendant satisfied either section, then federal jurisdiction is satisfied.  If there are any other additional rights of action or additional parties not falling under the two sections, then we have to see if there is a federal rule that allows us to file those additional claims, or against those additional parties.  If there is no such federal rule, then we go to supplemental jurisdiction to see if they can be let in.
IV. Supplemental Jurisdiction
A. General
1. Purpose:  Efficiency (in line with due process)
2. The approach:  Start with the narrative.  Identify the rights of action arising from the story/facts.  If any one of them satisfies the independent bases for fed jurisdiction (1331 or 1332) then that claim is let in.  If there are other claims or defendants, Rule 18 allows for joinder, and that joinder needed a rule.  Now, see if there is an independent basis for fed jurisdiction for those new claims/defendants brought in by the joinder.  If yes, then you're good.  If no, THEN we apply supplemental jurisdiction, starting with Gibbs’ common nucleus of operative facts test, which is grounded in fundamental notions of fairness and efficiency.  If supplemental jurisdiction is granted, that gives the court both the power and discretion to hear the case.  Power is established from the outset, and discretion carries through the entire case.
3. 28 U.S.C. § 1367
4. An independent basis for fed jurisdiction gives the court the power of jurisdiction, and only the power.  HOWEVER, supplemental jurisdiction gives the court both the power and discretion of jurisdiction.  
a. In other words, they have the power to have the case, but they have the discretion to not have it if it meets any of the situations outline in §1367(c):
i. If its a claim that raises a novel or complex state law issue
ii. If the state law claim substantially predominates over the claim or claims over which the district court has original jurisdiction 
iii. If the district court has dismissed all claims over which it has original jurisdiction
iv. Or other compelling reasons in exceptional circumstances (like if keeping the state law claims would confuse the jury)
b. Power is measured from the outset, and discretion is maintained throughout the suit.
B. United Mine Workers of America v. Gibbs:  A federal court can exercise supplemental jurisdiction over state and federal claims if the federal and state claims are the type that would be expected to be heard at a single hearing and are “derive[d] from a common nucleus of operative fact.”
a. Here, the plaintiff had three claims, one of which involved a federal statute, and thus, fell under article three federal statutory arising under subject matter jurisdiction, thus that claim is allowed in.  Rule 18 (don’t need to know the exact rule, just that a rule is required for joinder) merely allows the joinder of the three claims.  However, it doesn’t necessarily grant federal jurisdiction.  From there, those claims brought in via joinder either have to have an independent basis for federal jurisdiction (they satisfy 1331 or 1332), or, they have to be brought in by supplemental jurisdiction.  Gibbs’ two other claims did not satisfy independent bases of federal jurisdiction, so the only remaining avenue for them was supplemental.  Thus, this case utilizes supplemental jurisdiction to allow the state law claims in because they are derived from the same common nucleus of operative facts as the federal claim.
b. This case surrounds supplemental jurisdiction in reference to 1331
c. Common Nucleus of Operative Facts:  Some factual overlap between the federal and state law claims.  They all derive from the same basic story, and at least some of the evidence used to prove the federal claim will be used to prove the state law claim.  What do I have to do to prove the federal claim?  What do I have to do to prove the state claim?  Is there overlap in the answers to those questions?  If yes, then probably satisfied, or can make a good argument that way.
i. Such that it would make sense to bring the claims together.  No one would be surprised
ii. This invokes notions of due process again.  It advances fairness and efficiency
iii. If I encounter this test on the exam, assume that because its a fact-driven test, there will be arguments going both ways, and that it's not a slam dunk
C. Supplemental Jurisdiction in Reference to §1332 Diversity
1. Owen Equipment v. Kroger: In an action in which federal jurisdiction is based on diversity, the court may not exercise jurisdiction over the plaintiff's claim against a third-party defendant if there is no independent basis for federal jurisdiction over that claim.
a. Owen was brought in a Rule 14 impleader action for District to indemnify themselves (making Owen wholly or partially liable for any claims brought against District)
i. For the purposes of complete diversity, a third party “defendant” brought in by a Rule 14 impleader, that party is not a defendant.  So their being in the same state as the plaintiff or not does not matter at all for diversity purposes
b.  Involves a wrongful death action, which is a state law claim
i. Thus, fed supp jur. Can only be established via 1332
c. The initial suit was between Kroger (from Iowa) and District (from Nebraska) so initially, diversity is satisfied.
d. Then, District impleaded Owen, who was brought into the case via Rule 14 (there always needs to be a rule that allows for such things)
i. At this point, a new third party defendant is brought in (Owen) and a new claim is brought in (an indemnity claim, which is still a state law claim)
e. Now, we have to go through the whole process between the District and Owen, because they have a separate claim between themselves.  Owen was brought in.  Was there an independent basis for fed jur. Over the indemnity claim? No, because it's a state law claim (doesn’t satisfy 1331) and District and Owen are not diverse from each other (doesn’t satisfy 1332). THEN go to supplemental jurisdiction.  Does the indemnity claim share a common nucleus of operative facts with the wrongful death claim (which does have fed jurisdiction because Korger was diverse from District)?  YES.  And that’s what brings in Owen and the indemnity claim.
i. A confusing wrinkle is that Owen claimed to be from Nebraska until the end when they thought they were going to lose, and then claimed they were from Iowa, which they were.  They were domiciled in both, which is why they didn’t satisfy diversity with either District or Kroger
f. Then, Kroger, through Rule 14(a)(3), files a claim against Owen because it's factually related to her original claim.  Had Kroger not filed this claim, there would have never been a jurisdictional problem.
g. Lather, rinse, repeat.  Does that claim satisfy an independent basis for fed subject jur?  No.  But it is incorporated through supplemental jur because of the common nucleus of operative facts.
h. But then, District was dropped from the case following their motion for summary judgement, so the only defendant left was Owen.
i. IMPORTANT AND NUANCED:  Kroger and Owen don’t upset complete diversity rule bc owen was not a defendant in that respect (they were a third party impleaded in).  The court is saying that allowing Kroger to file the claim against Owen in Fed court might invite future plaintiffs to evade the complete diversity rule, and THAT’S what they are trying to avoid.  THIS IS THEIR DISCRETION.  (this is called “Kroger Evasion”)
j. Court said congress doesn’t want people to evade the complete diversity rule through joinder devices.  They aren’t saying Kroger was trying to do that, they just thought if they allow Kroger to do it, other party’s in the future might try to do it.
k. This would not apply in  District's claim against Owen, because District isn’t the party who brought the case to fed court, they were pulled in.  Thus, worries of Kroger Evasion don't apply in that claim.
l. It would have been smarter to just allow courts to exercise discretion to dismiss nefarious cases if a party was actually trying to evade complete diversity.
2. Common nucleus of operative facts test stays the same in supp jur in reference to 1331
3. But there’s a worry here that is not a worry in 1332, which is the complete diversity rule (Owen)
4. Thus, in Fed Supp Jur, there is a step between power and discretion, which is the monitoring against Kroger Evasion
5. Kroger Evasion:  The complete diversity principle precludes a plaintiff in a diversity case from filing a claim against a non-diverse defendant.  (in spite of there being a common nucleus of operative facts)
6. This evasion principle only applies to plaintiffs
D. 28 U.S.C. § 1367 (the statutory authority for supplemental jurisdiction)
· This statute was created after the two above cases were adjudicated, so they are in response to those cases, and meant to give even greater authority to those cases.
(a) The congressional endorsement of Gibb’s common nucleus test, which applies to additional parties brought in.  This Gives courts power of supp jur (subject to sections (b) and (c))
(i) “If there is one right of action or claim over which the federal court has an independent basis of jurisdiction (1331 or 1332) then courts have supplemental jurisdiction over all other claims that arise out of a common nucleus of operative facts.”  Such instances give the court the power of fed supp jur subject to (b) and (c)
(b) But, there is no power when the exercise of jurisdiction would be inconsistent with the requirements of 1332, like amount in controversy, complete diversity or Kroger evasion situations
(i) (b) only applies in diversity cases and it's something being done by a plaintiff.  It has nothing to do with federal question cases or defendants.
(1) Thus, if its a federal question case, we skip (b) and go straight to (c)
(c) The discretion to dismiss the case when factoring in four things (see above) when deciding whether to keep a case that the court has power over
(d) Opens up the statute of limitation to claims dismissed under (c).
(i) Only applies to claims dismissed under (c), and not (a) or (b).
(ii) This frees up the discretion provided in (c) so that if the court dismisses the claim for reasons outlined in (c), then the claim can be sent back to state court even if the statute of limitations has passed.
* For the purposes of the midterm, we are focusing on (a) and (c), and only (b) to the extent of the issues outlined in Kroger, but not the joinder rules.  Just have to know that joinder or impleading requires a rule.
* Even if the defendant files a counterclaim, they are still the defendant even though they are acting like a plaintiff.  In such cases, (b) wouldn’t apply, but we still have to satisfy (a).
E. Every single claim must have a basis, independent or supplemental, for jurisdiction.  EVERY ONE., and each one is analyzed, throughout, discreetly, even the ones brought by the defendant 
Removal
A. When the defendant seeks to take the case out of state court, and send it to federal court
28 U.S.C. § 1441
(a) Removal provision for both federal question and diversity cases that could have been filed in fed court to begin with
(i) Allows for removal if the case could have been filed in federal court to begin with.  So if it had 1331, 1332, or 1367 jurisdiction.
(1) If it could have been, and the reason it could have been is diversity, then you have to worry about 1441(b).
(ii) Applies only to the entire case
(iii) It is also a venue provision
(1) The case can only be removed to the district court where the state court is.
(2) For example, if it's a case being removed from LA Superior court, if removal is granted, then it can only be removed to the Central District of CA, which automatically satisfies and establishes proper venue.
(iv) Must have unanimity (Etlin)
(b) (Technically not a diversity provision)  Limits removal in diversity cases if any of the defendants are from the forum state, even if diversity is satisfied.
(i) Example:  Plaintiff from AZ sues defendant from CA.  Diversity is satisfied (and let’s assume the amount in controversy is satisfied too).  That case can be filed in federal court under 1332.  But if the plaintiff from AZ files that case in an LA Superior Court, a CA defendent cannot remove it to federal court.  If a plaintiff files in AZ, the defendant can only remove to the district court in AZ.
(1) The idea is that the defendant is in her own forum state, so no additional protections are needed.  The defendant is not an out of state party here, so they don’t need diversity.
(ii) Applies to diversity cases, and only entire cases
(iii) Limits the scope of removal in diversity cases
(iv) This is technically a limitation to (a), and not itself a diversity provision
(c) When 1441(a) is not satisfied, and the basis for fed jurisdiction on the federal claim(s) is a federal question basis (not diversity) then the entire case gets removed the federal court, the state law claims that are not removable are severed, and those are sent back to state court.
(i) Applies if, and only if, 1441(a) doesn’t work, which is to say, if, and only if, the entire case cannot be removed.
(1) This is as opposed to 1441(a&b), where the entire case must be removed.  Here, only part of the case is removed, the federal part.
(ii) Can be used if, and only if, the basis of the federal claims is federal question (not diversity)
(iii) No unanimity is needed here.  All that is needed is the defendants to the federal claim.  This is because it would be impossible to get complete unanimity because some of the defendants may be sent back to state court.
(iv) It would be unconstitutional for the fed court to adjudicate the state law claims that never could have had any basis for fed jurisdiction. 
§ 1446.  Procedure for Removal
· Defendant(s) must file a notice for removal in the proper district court, and they must serve that notice on the plaintiff.
·  If removing under 1441(a), all of the defendants named and served have to join in the notice for removal.  Either literally join in it, or the lawyer who is removing the case affirms that all of the defendants have agreed to the removal
· Has to be uniform and unanimous
· Must be filed within 30 days of service of the complaint
· It has to take place early in the litigation
· It’s the one appearance that doesn’t waive personal jurisdiction objections
· The notice must be filed to the parties involved and the state court from which removal is sought.
· Filing the notice to the clerk of the state court severs the state court’s involvement in any further proceedings.
§ 1447.  Procedure After Removal
· Motion to remand with 30 days after the filing of a notice of removal
· There are 2 kinds of potential objections
(1) To the procedures of removal
(a) This objection must be filed within 30 days of filing
(2) To the subject matter jurisdiction of removal
(a) This objection can be raised by anyone at any time
· Etlin v. Harris:  Unanimity applied, and the defendant’s lawyers did not get unanimity.
Do problems 4-22 & 4-23
Personal Jurisdiction
I. General
A. What is Personal Jurisdiction?
1. A court may exercise judicial power over a person only if that person is properly served (due process right to notice) and, only if that person is sufficiently affiliated with the forum state, such that the exercise of judicial power over that person is reasonable.
a) The word “person” includes artificial persons, like corporations
2. Personal Jurisdiction:  The power of the court to bind a person to the court’s judgement.
3. To satisfy Personal Jurisdiction over an objecting non-resident defendant, it must do 2 things:
(1) Satisfy a Statute
(a) CA: § 410.10. “Jurisdiction exercisable: A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States.”
(b) FRCP 4(k)(1)(a):
(2) Satisfy Due Process
· The former is usually aimed at satisfying the latter
· CA Statute is a due process style statute.  The statutory issue, and the due process issue completely merge.
4. The doctrine of personal jurisdiction applies equally to state and federal courts.
a) If a state court has personal jurisdiction, then a federal court sitting in that state also has personal jurisdiction.  If not, then the federal court doesn’t either.
5. FRCP 4(k)(1)(a):  “Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located.”
a) Translation:  Federal court will apply the exact same law of jurisdiction as a trial court sitting in the state where the federal court also sits.  I.e., the federal court just borrows the state’s personal jurisdiction statute of the state in which the court is located.
6. Plaintiffs chose the forum.  Having made that choice, the plaintiff is subject to that court’s power.
a) The plaintiff cannot raise a personal jurisdiction challenge to the court. They waive the right to make that challenge.
b) A citizen of a state cannot raise a personal jurisdiction challenge.  They are subject to their own state court’s power.
c) Thus, personal jurisdiction cases always involve non-resident parties brought to court involuntarily (an objecting non-resident defendant).
7. Thus, the question of personal jurisdiction is always whether the court may exercise judicial power or authority over an objecting non-resident defendant.
a) If the defendant engages the court at all and does not object, they void their ability to object to the court’s jurisdiction.
8. Special Appearance:  When a party shows up for the sole purpose of objecting to the jurisdiction.  While they do so, they have immunity from physical service (traditional basis #2).
9. FRCP 12(b)(2):  A motion to dismiss for lack of personal jurisdiction
10. Three possibilities for Personal Jurisdiction Cases:
(1) You did something in the state (International Shoe)
(2) You contractually obligated yourself to do something in the state (Burger King)
(3) You did something outside the state that had an impact on the state (Calder/Daimler)
B. Pennoyer v. Neff:  2 principles of territoriality we need to extract (these are the traditional bases of jurisdiction)
1. A court of a state (either state court or federal court located in that state) has jurisdiction over all persons or things found within the state (both found or served or attached through legal process).
a) Jurisdiction can only be asserted if the person served while found within the territory, and the property, if movable, is attached while it's in the territory. 
2. A court of a state has no jurisdiction over a person or thing not within its border/not found and served/attached in its borders.
a) However, the court of a state always has jurisdiction over its citizens wherever that citizen may be at the time, or whatever the nature of the case is.
C. The 5 traditional Bases of Jurisdiction (The first 4 of which automatically satisfy Due Process)
1. Domicile/Citizen of the State
a) Domicile:  Your state of permanent residence, established by one’s intent to permanently/indefinitely reside in a state. 
b) Questions to determine one’s domicile (See Bank One factors above):
· How long have you been living there?
· Are you employed there?
· Do you have a local driver’s license?
· Have you voted in the jurisdiction’s elections?
2. Physical Presence
a) If the defendant is served while in the state, that state has jurisdiction.
i) But, defendant can’t be served if in the forum state for a special appearance
3. Voluntary appearance
a) If a defendant files an answer, or makes any action with the court (other than a special appearance) w/out objecting to jurisdiction they are subject to that jurisdiction.
b) Choice of Forum/Forum Selection Clause:  When voluntary appearance is established via terms of a contract (as opposed to choice of law in which the parties agree to which state law will apply)
4. Officially Appointed Agent to be Served in the State
a) The operative term here being “officially” (bc this is a traditional basis).  Serving any employee or agent isn’t enough on its own, like in International Shoe.
5. One’s Property is Found within the State
a) This is when the state has personal jurisdiction over a person via their property located in the state.  This is called “quasi in-rem” jurisdiction.
b) This one does not automatically satisfy due process like the others do.  Needs an additional minimum contacts test.
* Going through these elements takes up a paragraph or less on the exam, but must be done.*
D. International Shoe Co. v. Washington:  For a defendant not present within the territory of a forum state to be subjected to a court's personal jurisdiction, due process requires that the defendant have certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
1. Example of jurisdiction being granted when the non-resident defendant engaged in activities in the forum state. 
2. Facts of the case:  Sales managers were living in Washington and making sales for an out of state company.  Technically, the company was not operating in the state, but effectively, the managers were acting as employees being paid in Washington.  Since they were being paid in the state, they were protected by the state's employment laws and benefits, yet they weren’t paying taxes into those laws/benefits.  Court held that applying the minimum contacts test, the company’s contacts were substantial enough to subject them to the jurisdiction of Washington.  This case is a specific jurisdiction case, because the claim itself (not paying into state taxes) is related to the forum state.
3. This decision is not an alternative to the 5 traditional bases of jurisdiction laid out above, it is an addition to them.
4. If you satisfy the traditional bases of jurisdiction, then you are subject to jurisdiction.  But if not, there is still a way you can be subject to that jurisdiction that does not offend fundamental notions of fair play and substantial justice.  Enter:  The Minimal Contacts Test.
5. First Step:  Look at the facts.  There are Clusters of Facts that make up a spectrum of contacts:
a) Cluster #1:  Where there are zero contacts.  There will never be jurisdiction in these cases.  This is one far end of the spectrum.
b) Cluster #2:  Sporadic contacts, or a single contact.  Sometimes there is, sometimes there is not jurisdiction.  This is the middle of the spectrum.
c) Cluster #3:  Continuous, systematic, and so substantial contacts.  There is very likely jurisdiction.  This is the other end of the spectrum.
6. Minimum Contacts Test: (Start by breaking down into either Specific or General)
a) Quantitative Factors:
· The Spectrum of clusters of facts laid out above
b) Qualitative Factors:
· Purposeful: The contacts have to be intentional, according to a plan, and not random.
· Applies to both Specific and general jurisdiction
· Relatedness: 
· The location is factually related to the claim
· The claim is factually related to the contact
· Only applies to specific jurisdiction
* This is a factors test that can be treated as a spectrum.  Thus, if the claim is factually related to the jurisdiction (specific jurisdiction), then there can be as few as 1 contact.  On the other side of the spectrum, if the nonresident defendant has continuous, systematic, and so substantial contacts, then the claim need not be factually related to the state at all (general jurisdiction).  It's a sliding scale.*
7. The Minimum Contacts test is designed to protect traditional notions of fair play and substantial justice.
8. To apply this test, use precedent to compare/contrast facts and determine if minimum contacts were established.  Compare the facts of this, and other cases.  If there are fewer, less substantial contacts than this case, then maybe no personal jurisdiction.  If the same or more substantial contacts, then definitely personal jurisdiction.
9. Minimum Contacts test breaks down into 2 parts: specific or general jurisdiction
II. Specific vs. General Jurisdiction
A. Specific Jurisdiction
1. Relatedness requirement.  The claim must arise from facts related to the jurisdiction.
2. Purposeful conduct that directly relates to the claim.
3. Presumption that reasonableness is triggered if first 2 are satisfied
4. Potential rebuttal of that presumed reasonableness
5. Cases:
· International Shoe (activities in the state)
· Burger King (contractual obligations in the state)
· Calder v. Jones (activities outside the state had an effect in the state)
B. General Jurisdiction
1. There is still a purposeful requirement
2. No relatedness requirement
3. contacts must be continuous, systematic and so substantial to the point that the non-resident defendant is effectively “at home” in the forum state.
4. A very high bar to pass, thus, our main domain of personal jurisdiction disputes surround specific jurisdiction.
5. Cases:
· Daimler A.G. v. Bauman: Held that the 9th circuit did not have general jurisdiction over Daimler because the corporation’s affiliations with the forum state were not so continuous and systematic as to render the corporation at home in the state.
· Facts:  Bauman a resident of Argentina, alleged that MBA, a Daimler subsidiary, collaborated with Argentinian forces to kidnap, torture, and kill MBA workers during an Argentinian war. These workers were the plaintiffs or persons closely related to the plaintiffs. Daimler was a German company. MBUSA was incorporated in Delaware and had its principal place of business in New Jersey. MBUSA distributed Daimler cars to all 50 states and had various facilities and offices in California.
· There is no relatedness (general jurisdiction) (the events giving rise to the claim occurred in Argentina)
· In deciding if events are so substantial enough to render the defendant effectively at home in the forum state, it is not enough to look at the total sales in the state alone.
· Rather, we have to look at the proportion of sales, and that proportion must be substantial.  (Need much greater than 2.4%, as was the case here.  50% would probably be enough).
· Perkins v. Benguet Consolidated Mining Co.:  The only supreme court case that upheld general jurisdiction
· General Jurisdiction was satisfied (but this is a unique case)
· Facts:  Plaintiff, a nonresident of Ohio, sued defendant, a company based in the Philippines, in the state of Ohio, alleging Benguet failed to issue stock certificates and dividends to her. During the Japanese occupation of the Philippines, Benguet’s president relocated to an office in Ohio to conduct the company’s business.
· The claim was unrelated to the contacts (general jurisdiction)
· SCOTUS held that because the company had temporarily changed its residence to Ohio, its contacts were so substantial that it was essentially at home in Ohio.
***Back to Specific Jurisdiction***
III. Burger King Corp. v. Rudzewicz:  When determining if a defendant satisfies the minimum contacts requirement for personal jurisdiction, the court must look to the purposefully directed activities of the defendant toward the forum state and whether the harms arising out of or relating to those activities are the cause of the litigation.  Court concluded that the defendants made purposeful contacts with the forum state sufficient to grant personal jurisdiction in the forum state.
A. Example of a case when a non-resident defendant contractually obligated themselves to do things in the state
B. Facts of the Case:  Defendants jointly applied for a Burger King franchise in Detroit. Parties negotiated the deal with Burger King’s Michigan’s district office and the Miami headquarters. The two men were granted a franchise, and MacShara attended a management course on how to run a Burger King in Miami. Rudzewicz purchased restaurant equipment from Burger King corporate division in Miami. Under the franchise agreement, MacShara and Rudzewicz were to remit franchise fees and royalties to Burger King Corp. in Miami. MacShara and John Rudzewicz were unable to make these payments. Burger King sued them for breach of contract in federal district court in Florida. MacShara and Rudzewicz claimed that the court did not have personal jurisdiction over them.
C. Non-resident defendants must have fair warning:  If you take action somehow purposefully directed toward the state, that comes with an implicit fair warning that if you're sued based on that action, you might be sued in that state.
1. This conduct is purposefully directed.  That's what triggers the fair warning.
2. Foreseeability of being haled into court
D. Brennan Approach to the Minimum Contacts Test for Specific Jurisdiction:
1. Purposeful/Deliberate/Voluntary/systematic Contacts
2. Plaintiff must prove that the claim arose out of the contacts (relatedness)
3. Fair play:  If the plaintiff establishes the first 2 steps, there is a strong presumption of fair play.  But, the defendant has an opportunity to rebut that presumption.  The first 2 steps only establish the presumption, not the fair play per se.
E. Breannan’s approach is expanding on International Shoe.  Fleshes it out more.  It establishes reasonableness
IV. Bristol-Myers Squibb, Co. v. Superior Court:  For a state court to assert specific jurisdiction, there must be an affiliation between the forum state and the specific claim at issue.
A. Facts of the Case:  The plaintiffs, residents of California and 33 other states, brought suit against Bristol-Myers Squibb Company (BMS) (defendant) in California Superior Court. The plaintiffs asserted a number of claims, alleging that Plavix, a drug BMS manufactured, injured them. BMS was a Delaware corporation with a principal place of business in New York. Plavix was not designed, developed, or manufactured in California. Further, the plaintiffs residing outside of California did not buy or take Plavix in California. BMS (in a special appearance) moved to quash service of summons on those plaintiffs who were not California residents. 
B. Three types of relatedness:
1. The contacts are substantively relevant to the claim.  The claim arises out of the forum state.  Purposeful contacts that lead to the claim. (International Shoe/Burger King)
2. The Similarity Thesis:When the resident and non-resident claims are essentially identical (slightly more attenuated).  (CA Supreme court adopts this)
a) Claims asserted by non-resident plaintfss are essentially identical to the jurisdictionally sufficient claim of the residents.  That relationship is sufficient to allow the exercise of jurisdiction so long as it is fair.  Since the claims are so similar, if it is fair to litigate the forum state resident claims, it shouldn't be unfair to litigate the non-resident claims.
b) This is the type of relatedness involved in this case (Bristol-Myers Squibb, Co.)
3. “But for” relatedness (even more attenuated)
a) But for something that happened in the forum state the claim wouldn’t have arisen.
b) Also comes up in Bristol-Myers Squibb, Co. (They had a california distributor who distributed Plavix across the nation).
C. Alito’s Disagreement with CA Supreme Court
1. CA employed a sliding scale approach, where as the contacts increased, the need for relatedness decreased to the point where contacts are so great to the point of approaching general jurisdiction, the need for relatedness decreases.
2. Alito says this approach blurs the line between general and specific jurisdiction.
3. Thus, his approach draws a hard line between the two.  And thus, specific jurisdiction has to have relatedness, period.
D. This case invokes much of the pre-international shoe territoriality standard.
E. Does this case apply to class actions?  (Remember, this case involves a mass action, not class action)
1. Arguably, yes.  It can arguably put an end to all nationwide class actions.
2. However, in practice, most lower federal courts have continued to allow for nationwide class actions.
V. A Case that had an effect on the forum state, but took place outside the forum state.
A. Calder v. Jones:  Because the brunt of the defendants actions were felt in California, and the aim of the activities were directed at California, it is reasonable for California to have jurisdiction over the defendants.
1. This is a specific jurisdiction tort case
2. The Issue:  Have the non-resident defendants, Calder and South, purposefully affiliated themselves with the state of California such that exercising jurisdiction under the present circumstances would be reasonable.  And does the cause of action arise out of the contacts?
3. The Effects Test:
· The brunt:  Was the brunt of the activities felt in the forum state?
· The aim:  Were the activities aimed at the forum state?
· Each condition is both necessary and sufficient to satisfy the effects test.
a) Apply the effects test in specific jurisdiction cases in which activities that occurred outside the state had an effect on the forum state.
VI. The Steps in Evaluating a Personal Jurisdiction Analysis (Implies Objecting Non-resident defendant)
1. Step 1:  Start with the facts.  Look at the facts and the claim.  (Understand the circumstances)
2. Step 2:  Make sure there was proper service
3. Step 3:  Identify a Proper Statute
a) FRCP 4(k)(1)(a)
b) CA: § 410.10. 
4. Step 4:  See if any of the traditional bases of jurisdiction are satisfied
a) If they are, then there is no personal jurisdiction dispute (unless its basis # 5).
5. Step 5:  If none of the 4 traditional bases are satisfied, then apply minimum contacts test
a) Determine either specific or general jurisdiction
b) Look at the cluster of facts/spectrum
c) Identify category of cases
(1) You did something in the state (International Shoe)
(2) You contractually obligated yourself to do something in the state (Burger King)
(3) You did something outside the state that had an impact on the state (Squibb/Calder)
(a) Apply effects test if specific, and proportionality if general
Venue
I. General
A. Venue: pertains to the proper geographic location of a lawsuit.  It’s the geographical specification of the proper court.
1. This is a geographic location of a court within a state
a) For states, this involves counties
b) For federal, this involves federal judicial districts.
2. Venue is not about the proper place.  It’s about a proper place.
3. Venue must be satisfied in addition to all the other requirements such as service of process, personal jurisdiction, and subject matter jurisdiction
4. Motion to dismiss due to improper venue = FRCP 12(b)(3)
5. Plaintiff(s) bears the burden of proof of proper venue
6. Venue must be established for every party and every claim
B. This is different from personal jurisdiction 
1. Personal Jurisdiction:  has to do with the power of the court to bind the defendant to that court's judgement.
2. Venue:  Has to do with the convenience of the courts jurisdiction, and the proper/convenient geographic location of the litigation.
3. They have similarities:
a) Either can be raised in a motion to dismiss (12(b)) at the same time (this is normal)
b) Either can be waived by appearing without objecting (applies to service of process as well)
C. Typical factors in Venue Decisions:
1. Where a cause of action arose
2. Where substantial events giving rise to the cause of action occurred
3. Where the property in question is located
4. Where the defendant(s)/plaintiffs(s) reside(s)/do business
5. Where the seat of government is located (in a suit against the government)
a) Keep in mind:
· The above factors are just that, factors.  The calculus does not involve simply looking at them and making a decision.
· “Convenience” is not the test or standard.  It is merely a legal standard that is arrived at by the method outlined by the relevant statute.
a) The standard is whether or not the relevant statute is satisfied
D. Venue is determined by statute
1. For federal venue questions, the relevant and main statute (although there are others that supplement it) is 28 U.S.C. § 1391
2. Due process requirements are built into the statutes
a) Thus, if statute is satisfied, then due process is satisfied.
II. 28 U.S.C. § 1391 (The General Federal Venue Statute)
§ 1391 
(a) Applicability and scope of § 1391
· It applies to all civil actions unless there is a statutory exception
· Federal venue is geared towards judicial federal districts
(b) Venue in General
(1)  Residence of defendant
· If you are suing one defendant, under this section they can only be sued in the district in which they reside.  If a defendant resides in a district, then that district is a proper venue.
· That doesn’t preclude them from being sued in a different district under (b)(2)
· If you are suing multiple defendants, and they all reside within the same state, and they reside one in each district, then you can file your suit in any district.
· If any defendant resides outside the forum state, you cannot use this exact section to establish venue for that defendant.  It is a very limited section.  
(2) (Most important section) 
· A judicial district is an appropriate venue if a substantial part of the events (or omissions) giving rise to the claim occurred.  Also applies to if a substantial part of the property that is the subject of the action is in the district.
· Substantial = not trivial to the case
· Connects the case to the location, not the defendant to the location (like personal jurisdiction.
· First Michigan Corp. v. Bramlet:   Using §1391(b)(2), decided that the lower court erred in deciding that the Michigan district court was an improper venue.  The lower court erroneously looked at the most substantial action giving rise to the claim (which took place in Florida) when they only needed to determine if there was any substantial part of the claim that took place in Michigan.  They held that there was a substantial part of the claim that took place in Michigan, and it was therefore a proper venue pursuant to (b)(2). 
(3) When there is no district court anywhere in the country that is proper, then any court in which the defendant is subject to its personal jurisdiction is a proper venue.
· This only applies when the events giving rise to the claim happened outside of the U.S.
(c) Defines Residency 
· Not a venue provision.  It's a definition of residency.
· The fact that a party satisfies this definition does not mean that you have venue over them.  It just defines the parameters of (b)(1).
(d) Involves Residency of Corporations Which Reside in Multiple Districts
· Likesiwes not a venue provision per se.  Only establishes residency of a corp, but does not alone establish venue.  Must go back to (b (1) after establishing (d).
· Treated the same based on if the corporation would be subject to personal jurisdiction if you treat that district as a state.
· This is the bridge with personal jurisdiction (International Shoe and other cases)
· Thus, if the court is found to have personal  jurisdiction over a corporation, then it also has proper venue, so long as the district is the exact one in which the events took place.  (E.g., if events took place in the central district, and the CA court is found to have personal jurisdiction, then the central district has venue, but not the southern district.)
III. Transfer of Venue
A. General
1. Transfers are inter-system
a) Federal courts can only transfer to other federal courts
b) State courts can only transfer to other state courts.
c) This applies to transfers, not dismissals.
2. If a fed jud district is divided into divisions, same rules apply as if those divisions were districts.
3. There is a presumption that the plaintiff’s choice of venue, if proper, is given deference.
a) This deference can be rebutted utilizing the convenience test, or, if both parties agree to transfer
B. Rules
1. 28 U.S.C. § 1404(a)
(a) “For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.”
· This type of transfer is proper to proper:  From proper venue to another proper venue.
· Between multiple proper venues, the venue can be transferred if the transferee venue is clearly more convenient than the original venue, or, if the parties agree to the transfer.
· The law does transfer in this motion
2. 28 U.S.C. § 1406(a)
(a) “The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.”
· This type of transfer is wrong to proper:  From a wrong venue to a proper venue.
· This § says that in response to a motion to dismiss, if the original venue is improper, the court can grant the dismissal.  But, if the court finds that it would serve justice better (be more fair and convenient), the court can transfer the case to a venue that is proper.
· The law does not travel in this motion
· Private and public interest factors are only weighed if there are multiple venues available
3. A defendant can file a 12(b)(3), 1404(a), and 1406(a) all together, with the idea that if any one doesn’t work, another might get them closer to where they want to be, procedurally.
C. Step-by-Step Process of a 1404(a) Transfer of venue
Step 1:  First, make sure the original venue is proper, otherwise, it cannot be an option, and 1404(a) doesn’t apply.
a) To do step one, apply § 1391
Step 2:  Next, determine if venue would be proper in the proposed transferee venue.  This means finding the applicable statute, (in fed cases, applying § 1391).
Step 3:  Apply the convenience test
D. The Convenience Test
1. The test to determine if the transferee venue would be clearly more convenient than the original venue.  It examines both private and public interest factors
a) Private Interest Factors:
· Access to Sources of Proof
· Compulsory Process
· Cost of Attendance for Witnesses
· Other Practical Problems
b) Public Interest Factors:
· Local Interest
· Administrative Difficulties
· Forum’s Familiarity with the Governing Law
· Conflict of Law Problems
2. Skyhawke Technologies v. DECA:  Employing the convenience test, the court did not transfer venue because the defendant did not show that the transferee venue would be clearly more convenient.  Thus, the presumption that the plaintiff’s choice of venue is given deference was not rebutted.
E. Transfer of venue Involving a Corporation
1. Proper venue for a corporation
a) Must use § 1391(d) to determine the residency of the corporation
b) § 1391(d) ostensibly collapses into a personal jurisdiction analysis, triggering International Shoe, Daimler, etc..
c) If § 1391(d) is satisfied, then, and only then, can we apply it to § 1391(a) or (b), because (d) itself only establishes residency of the corp, but is not itself a venue provision.  Only (a) and (b) are venue provisions.
2. If §1391(d) is satisfied, then (b) will automatically be satisfied, because (d) collapses into a personal jurisdiction analysis, which necessarily entails enough to satisfy (b)’s “substantial events” requirement.
3. When a § 1391(d) analysis looks to personal jurisdiction, one can forgo the state's long arm statute.  Just apply International Shoe and other case tests of Pers. Jur.
4. Graham v. Dyncorp International:  Venue was transferred to N. Texas district because, like Virginia, it was a proper venue, but was clearly more convenient in N. Tex because the plaintiff was a resident of Oklahoma.
a) This case combined the elements of a regular transfer with a transfer of a corporation.
b) It utilized the § 1391(d) personal jurisdiction analysis triggering International Shoe, designated the case as general jurisdiction (because the events that gave rise to the claim happened in Afghanistan), which in turn triggered Daimler.  Daimler’s proportionality analysis showed that venue in the original district (S. Texas) was improper, leaving only N. Texas and Virginia left as proper venues because Dyncorp was essentially at home in both districts.  From there, the court chose N. texas because it was clearly more convenient. 
c) What if Virginia had been the only option left?  In that case, there would be no convenience test, because there wouldn’t be a choice.  It would have to have been either dismissed, or transferred to Virginia.
IV. Forum Selection Clause
A. Forum Selection Clause:  Is a contractual agreement on forum selection
B. 3 Steps in Forum Selection Clause Analysis
1. Step 1:  Does the clause apply?
a) Does the forum selection clause actually apply to the controversy
2. Step 2:  Determine if the clause is enforceable
a) There is a strong presumption that the clause is enforceable
b) There are 3 instances in which this presumption can be rebutted:
(1) If it is unjust or unreasonable
· Was it fraudulent or overreaching?
(2) Events leading to formation of K (defenses to formation)
(3) If it would contravene a strong public policy of the forum state
3. Step 3:  Determine what type of clause it is
a. Exclusive or permissive?
b. Determine if there is a federal option
C. Consequences (if steps 1-3 are satisfied)
1. Objections to venue/personal jurisdiction are waived
2. If a case is brought in a forum other than the selected forum, a transfer is possible/likely
3. A forum selection clause does not make another venue wrong or improper.  That is determined by statute.
4. If there is no federal option, but venue is proper where filed, the correct motion is a motion to dismiss for forum non-conveniens (state-to-state forum non-conveniens)
5. If the filing venue is improper, the proper motion is a motion to dismiss
6. If the clause is exclusive, there is a very strong presumption of transfer
7. The law will not travel
V. Forum Non-Conveniens
A. General
1. Forum Non-Conveniens is a dismissal doctrine used usually when the alternate court is a foriegn court, or sometimes, when dealing with a forum selection clause without a federal option, the alternate is another state court.
2. It is a free-standing judge-made, common law doctrine, without any statutory or rule basis.
3. It is not a transfer doctrine.  It is a dismissal doctrine.
a) This process is not within the federal system, so it can’t technically be a transfer.  The alternate is usually a foreign jurisdiction, so transfer isn’t possible.
4. It is ostensibly equivalent to a §1404 transfer as each uses private and public interest factors in determining to move a case or not.
a) The differences are that forum non-conveniens is a dismissal doctrine (because unlike 1404, it's not within the federal system), it is a common law doctrine, and it only deals with foreign alternate jurisdictions, or state alternates under a forum selection clause.
B. 2 steps in Forum Non-Conveniens Analysis
1. Step 1:  There must be an alternate forum
2. Step 2:   Consider whether the balance of private and public interest factors warrants dismissal to the alternate venue.
C. Piper Aircraft Co. v. Reyno:  A plaintiff may not defeat a motion to dismiss on grounds of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the present forum.
1. The court held that the district courts weighing of the private and public interest factors in determining that Scotland was a more proper forum was correct.
2. Defendants removed case from CA LA county superior court to federal central district court.  From there they transferred the case to Pennsylvania district court, and from there they filed for forum non-conveniens.
a) The Pennsylvania district court granted the forum non-conveniens, and while the 3rd circuit overruled the decision, the supreme court overruled the circuit court’s decision, and reinstated the district court’s ruling.
3. Ultimately, through procedural strategy and maneuvering, the defendants got the case to Scotland, which is much less favorable to plaintiffs in products liability cases.
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Joinder of Claims and Parties:  Federal Rules of Joinder
I. Basics of Joinder
A. Federal rules of joinder are interrelated to subject matter jurisdiction
a. Rules of joinder do not create, replace, or supplant subject matter jurisdiction.
B. Joinder Rules are informed by due process fairness and efficiency
C. The Basic Litigation Unit:
a. 1 Plaintiff + 1 Defendant + 1 Claim (right of action)
b. For joinder, we ALWAYS start with the basic litigation unit.
i. Joinder is the addition of claims and parties to the basic litigation unit
c. The court must have an independent basis for subject matter jurisdiction over the basic litigation unit.
i. Then the court must have subject matter jurisdiction over each joinder of claims or parties.  Only here is where we can use supplemental jurisdiction if the joined claims/parties don’t themselves have an independent basis.
D. If the Basic Litigation Unit got into federal court via §1332, any additional claim over which the court potentially has supplemental jurisdiction MUST NOT RUN AFOUL OF §1367(b).  It must be run past §367(b)
E. If going beyond the basic litigation unit, there must be a rule that allows it
1. If there’s no rule that allows it, it can’t be done.
II. Rule 18.  Joinder of Claims
(a) In General. A party asserting a claim, counterclaim, cross-claim, or third party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
(b) Joinder of Contingent Claims.  (doesn’t add anything.  Even if a claim is contingent upon another, it can be joined via this rule).
A. Explanation of the Rule
1. Rule 18 allows a party to file as many claims as it has against an opposing party, regardless of the nature of those claims, limited by the application of subject matter jurisdiction. 
2. Rule 18 only attaches to an existing claim.  Once one claim is already made, you can add on to that.
3. “Party asserting” can be:
a. Plaintiff
b. Defendant
c. Third Party Defendant
d. Any party in the case.  This rule applies to any and all parties in the case.
4. Any and all types of possible claims are covered.  The entire universe of possible claims include:
a. Originating Claims
i. A claim from the originating plaintiff to start the litigation (the 1 claim of the basic litigation unit).
ii. The originating claim
b. Counterclaim
i. A responsive claim
ii. It's a claim by a party against whom an initial claim was filed (usually original defendant counterclaims after the originating plaintiff files the originating claim.
iii. Counterclaims are filed within  an answer (pleadings)
c. Crossclaims
i. Filled by one co-party against another (P against P, D against D)
ii. A claim filed against a party with the same status as the one filing the claim.
d. Third Party Claims (by and against third parties)
i. A claim filed against a party brought into the case, or filed by the third party that was brought into the case.
5. “Claim” in this rule means right of action
6. But each claim let in must fall within the court’s subject matter jurisdiction.
7. “Independent or alternative”
a. Means these claims can be completely unrelated to an existing part of the case
b. Remember though, the court might not have subject matter jurisdiction over completely independent claims.  But the rule allows for its joinder.
8. Claims against one party (or coparties) can be aggregated to satisfy the AIC.
9. Thus, literally any parties and any claims are covered by this rule.  All claims can be filed via this rule
B. Rule 13 allows the initial counterclaim.  Rule 18 allows additional counterclaims to be joined.
III. Rule 13.  Counterclaims and Crossclaims
(a) Compulsory Counterclaim.
(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:
(A) Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and
(B) does not require adding another party over whom the court cannot acquire jurisdiction.
(2) Exceptions. The pleader need not state the claim if:
(A) When the action was commenced, the claim was the subject of another pending action; or
(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.
(b) Permissive Counterclaim. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory
A. Explanation of the Rule
1. 13(a)(b) allows the counterclaim to come in.
2. Notice the word “pleading.”  These counterclaims must be filed in the pleading.
3. The counterclaim can only be compulsory if that claim, along with the other requirements, has matured by the time the original claim was filed prompting the counterclaim.
a. It must be a matured claim.
i. This can be seen as an exception, because if the claim has not matured by the time the claim prompting the counterclaim was filed, then the counterclaim is not compulsory.
4. Must Satisfy the “Same Transaction or Occurrence” Test
5. And it cannot add a party over whom the court can’t get jurisdiction (a)(1)(B)
6. Thus, the plaintiff files a claim against the defendant.  If that claim is not dismissed, the defendant must respond with a pleading containing an answer, and that pleading must contain any counterclaim that falls within the terms of 13(a)(1).  The terms of 13(a)(1) are (a counterclaim is compulsory if):
(1) The claim has matured by the time P files her claim
(2) The counterclaim arises out of the same transaction or occurrence
(3) The counterclaim does not add any parties over whom the court does not have jurisdiction.
7. 13(a)(2) adds 2 more exceptions:
a. If, when the action was commences, claim was the subject of another pending action
b. When personal jurisdiction is established in rem or quasi in rem (won't be tested)
8. Thus, all the exceptions when taken together include:
a. If the claim had not matured at the time P filed her claim, the counterclaim is not compulsory
b. If the counterclaim does not arise out of the same transaction or occurrence, it is not compulsory
c. If it would add additional parties over whom the court cannot get jurisdiction, the counterclaim is not compulsory
d. If the claim is pending in another court, that counterclaim is not compulsory
e. When personal jurisdiction is established in rem or quasi in rem (won't be tested)
9. Consequences:  If a compulsory counterclaim is not filed, once the case goes to judgement, that claim is gone forever and cannot be filed in any court, state or federal.
a. If a compulsory counterclaim is claimed after pleading but before judgement, the party can ask to amend their original complaint pursuant to Rule 15.
10. Rule 13(a) and 13(b) should be read together as saying: A person filing a counterclaim can file any counterclaim they have against an opposing party.
a. Thus, it is saying exactly what Rule 18 says.  It just adds the wrinkle of compulsory counterclaim, which only come up in the below situations:
11. Rule 13(a) is only a factor when a counterclaim wasn’t initially filed, and one party is arguing that it had to be filed earlier because it was compulsory.  It only comes up after the fact of its absence.
12. Pace v. Timmerman’s Ranch and Saddle Shop: Involves two separate cases: 1) original case: Timmerman’s v. Ms. Pace, and 2) Paces v. Timmerman’s.  The second case had additional defendants other than Timmermans who were not involved in the first case, as well as Mr. Pace who was not involved in the first case.
a. Court held that the claims brought in the second case by Ms. Pace against Timmerman’s were compulsory counterclaims in the first case, and thus, could not be raised.  But, The claims of Mr. Pace against the Timmerman’s, and the claims by both Paces against the additional defendants were not compulsory because Mr. Pace and  those additional defendants were not a party to the first case.  And, just because the Paces could have brought those additional defendants into the first case, doesn’t mean they had two, and thus, 13(a) does not apply as it relates to Mr. Pace or those additional defendants. 
b. But, one of Ms. Pace’s claims against Timmerman’s, her abuse of process claim, she argues hadn't matured by the initial case, and thus, was not compulsory at the time.  Court held that the claim had indeed matured because enough had happened to give rise to the claim had she wanted to file it.
i. Court determined maturity by breaking down the elements of the right of action, and determining that enough facts had transpired as to line up with the elements
B. “Same Transaction or Occurrence” or “Logical Relation” Test
1. Very similar to the common nucleus of operative facts test from Gibbs, but not quite as expansive
a. We want a little more factual and legal overlap than we needed in the common nucleus standard
b. Thus, if the Same Transaction test is satisfied, then the common nucleus test is automatically satisfied.  BUT, there can be situations in which the same transaction test is not satisfied, yet the common nucleus test is satisfied.
i. Generally, in such instances even if the court can assert supplemental jurisdiction under §1367(a), they generally exercise their discretion in §367(c) to elect to not hear the claim. (see more below)
2. Asks:
a.  if there is a substantial factual and legal overlap such that it makes sense to bring the claims together
b. arising out of the same transaction or occurrence (event)
3.  This test is used throughout the rules of joinder, and it means the same thing everytime (except in 20, where seme “series” is added)
4. Logical Relation Test
a. Law Offices of Jerris Leonard, P.C. v. Mideast Systems, Ltd.: Court applied the “same transaction or occurrence/logical relation” test (factual and legal overlap) to determine that Ds legal malpractice counterclaim was compulsory under 13(a)
i. In applying the logical relation test by looking for factual and legal overlap, he does 2 things:
1. Describes in detail the facts and evidence that will overlap
2. Shows how they are logically related 
ii. The fact that technically, D never pleaded (because D never showed up in the original action leading to a default judgement) does not change the outcome, as to allow such a technicality would undermine the default judgement, the policy behind the Rule, and general principles of fairness.
C. Simplified “Same Transaction” / “Logical Reaction Test
1. Factual Overlap
2. Legal Overlap
3. Logically Related
D. Supplemental Jurisdiction and Counterclaims
1. Old Rule:
a. If a counterclaim is compulsory (which entail satisfying the same transaction test) then it automatically satisfies supplemental jurisdiction §1367(a) 
b. If a counterclaim is permissive (thus not satisfying same transaction test) then it automatically does not pass supplemental jurisdiction standard.
i. Compulsory counterclaim = supp. Jur. satisfied
ii. Permissive counterclaim = never satisfied 
2. Emerging Rule (9th Cir.):
a. If a counterclaim is compulsory, it will always satisfy supplemental jurisdiction §1367(a)
b. However, a permissive counterclaim might also satisfy supplemental jurisdiction §1367(a).
c. Same transaction test is a little tougher to satisfy than the common nucleus test.
i. Therefore, there can be instances in which a counterclaim may not pass the same transaction test (be permissive) yet nevertheless satisfy the common nucleus test.
ii. Here, however, the court is likely to use §1367(c) to exercise its discretion to not hear the case.
3. Hart v. Clayton-Parker & Associates, Inc.:  Hart sues Clayton-parker under a federal statute that creates a private right of action to sue, and thus, passes the creation test and §1331.  That’s the basic litigation unit.  Rule 18 allows Hart to join her additional state law claim.  That additional state law claim does not have an independent basis of sub. Jur, but it passes §1367(a) because it arises out of a common nucleus of operative facts (both claims will scrutinize the debt collection practices of D).  D, in its pleading/answer, filed a breach of K counterclaim under Rule 13, because Rule 13(a)+(b) allows for any counterclaim to be filed.  The question was whether the court had subject matter jurisdiction over that counterclaim.  It does not have an independent basis of sub. Jur., thus, could only get in via §1367.  Court says the same transaction test wasn’t satisfied, but in reality, this issue was moot, because whether or not the counterclaim was compulsory wasn’t at issue, and thus, the same transaction test didn’t apply.  Whether it satisfies common nucleus test could be argued either way, because all the claims surround the debt in question, but two of them involve unfair debt collection practices, while the counterclaim involves a breach of K and K law.
a. This is an example of a potential scenario in which the same transaction test isn’t satisfied, but the common nucleus test may be satisfied, but ultimately, the issue is moot for reasons explained above.  The court however follows the old rule, and says that because the counterclaim did not pass the same transaction test, the court could not have supplemental jurisdiction.
b. This is a poorly reasoned case.  Do not follow their structure, follow the one in this outline.  They used Rule 13 to establish whether the court had sub. Jur., when they only needed to decide the latter, and the rules never provide the basis for sub jur.
c. Policy: they may not have wanted to have a chilling effect on the right of action laid out in the unfair debt collection statute by allowing the counterclaim into federal court.
d. If they had applied the emerging rule:  “Even though they counterclaim failed the same transaction test, we may still have supp jur over it via §1367(a).  BUT, because congress wouldn’t want us to disincentivize private citizens from suing under this statute, we exercise our discretion under 1367(c) and decline to hear the counterclaim.
E. Rule 13(g) Crossclaim Against a Coparty.
A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim . . .
1. Explanation of the rule
a. Crossclaim:  A claim between coparties
b. Crossclaims are permissive (“‘may state”’)
c. The rule employs the same transaction test
d. Thus, a party does not need to file a crossclaim (we don’t want to force coparties to be adverse), BUT, if a party does file a crossclaim, it has to satisfy the same transaction test.
2. When parties become adverse, they become opposing parties as it relates to compulsory counterclaims.
a. Rainbow Management Group, Ltd. v. Atlantis Submarines:  When, in a preceding lawsuit, coparties file substantive crossclaims, those parties become adverse opposing parties, and Rule 13(a) on compulsory counterclaims applies.
i. Thus, if one of the coparties/opposing parties files a claim in a second lawsuit against the other, and the claim was compulsory in the first, that claim will be dismissed.
ii. The rule that coparties become adverse opposing parties after filing crossclaims only applies to substantive crossclaims.  Indemnity crossclaims, for example, do not trigger the rule.
iii. Remember that counterclaims are responsive claims.  That’s why these crossclaims are counterclaims as well, because they are responsive.
Suit 1: Berry v. Atlantis +RMG
· Atlantis and RMG, originally coparties, become adverse opposing parties as soon as they file substantive crossclaims against each other (Atlantis filed a breach of K crossclaim, which is substantive, and RMG responds with an answer as well as an indemnity (non-substantive) crossclaim).
Suit 2: RMG v. Atlantis
· RMG filed suit against Atlantis for negligence.  Court ruled that because of the rule explained above, this claim was a compulsory counterclaim in suit 1, and thus, was dismissed.
IV. Rule 20. Permissive Joinder of Parties
A. Basics
1. A permissive joinder device premised on fairness and efficiency
2. Involves joining in additional parties onto the basic litigation unit.
a. I.e., multiple plaintiffs and/or multiple defendants.
b. It is the permission slip that allows us to go beyond the basic litigation unit of parties.
3. Also utilizes a version of the same transaction test (legal and factual overlap such that it makes sense to bring these claims together).
a. However, this rule adds “series of transactions” to the test:  “Same transaction, occurrence, or series of transactions or occurrences”
i. A series of transactions could be, for example, when parties are involved with technically distinct transactions, but those transactions are a part of a larger series.
4. Plaintiffs:
a. Plaintiffs can join as many Ps or D’s as they want
5. Thus, a plaintiff, or multiple plaintiffs can sue a defendant or multiple defendants.
B. Rule 20 Procedure:
1. The process is the same for joining additional Ps or Ds
2. Additional parties can be joined with respect to or arising out of:
a. The same transaction test + series of transaction addition, AND
i. This asks if there is legal and factual overlap such that it makes sense to bring these claims together.  Once this is established, it should be easy to establish the next criterion:
b. Any question of law or fact common to all Ps or Ds that arise in the action
i. Don’t just say there is a common question, IDENTIFY IT/THEM.  Actually articulate them.
3. Thus, there are really two questions here: 1) was it in the same transaction/series of transactions (same transaction test), AND 2) what is the common question of law or fact?
C. Aggregation
1. The only time someone can aggregate, is a single P aggregating against any single D.
a. There can be various different claims against a single D, but they can all be aggregated for that single D.
b. A single P can aggregate any claims for any single D, but cannot aggregate claims against different Ds, unless those D’s are liable together in a single claim.  “Jointly liable.”
2. Multiple Ps cannot aggregate their claims.
a. However, they can share a claim.  A H and W share a car that was totaled, for e.g.  “Joint rights”
3. Remember that we just need one basic litigation unit that satisfies the AIC.  The rest can potentially be brought in via Supp Jur.
D. Exxon Mobile Corp. v. Allapattah Services, Inc (U.S.): Where at least one named plaintiff satisfies the amount-in-controversy requirement, the court may exercise jurisdiction over other plaintiffs who might otherwise be properly joined but who do not allege damages which satisfy the amount in controversy threshold.
1. That case involved a girl who cut her hand badly on a can of Starfish tuna, and sued Starfish in fed court on diversity.  Her AIC between them was satisfied, and that is the basic litigation unit.
2. BUT, her family members joined in the lawsuit via Rule 20, and brought their own separate claims, which, taken alone, did not satisfy the AIC.
a) The family members' claims satisfied the same transaction test (everything arose from the one occurrence of Maria cutting her hand).
b) And they shared a common question of law and fact: was Starkist negligent?
c) But, their claims don’t have an independent basis.  There’s no federal question, and diversity would be satisfied but for the lacking AIC.  Thus, we are only left with Supp Jur.
3. Thus, the question becomes whether Supp Jur allows the court to hear the family member's claims even though they don’t independently satisfy the AIC.
a) This triggers both 1367(a) & (b) because the original litigation unit came in through §1332.  It satisfies the common nucleus of operative facts test, so on to (b)
b) Because we have to address 1367(b), and analyze if it imposes any limits on supp jur here.
(1) To do this, we have to see if the claims were brought in by either 
(a) a literal plaintiff against persons made party under rules 14, 19, 20, or 24, OR
(b) Over claims by persons proposed to be joined as plaintiffs under rule 19, or seeking to intervene as a p under Rule 24.
(2) IF, any of those things happened, THE, AND ONLY THEN, do we see if it would upset the jurisdictional requirements of §1332.
(3) The 3 jurisdictional requirements of §1332 are:
(a) Complete Diversity
(b) AIC
(c) Kroger Evasion
**But here, although we had to check 1367(b) bc the basic litigation unit came in through diversity, 1367(b) is not upset, because it does not involve a literal plaintiff filing a claim against a party brought in under rules 14, 19, 20, or 24 (they are suing Starkist, who was brought in under the independent basis of §1332, not any of those above rules) and they were not Ps brought in via rules 19 or 24 (they were brought in via 1332 and rule 20).  THUS, WE DON'T EVEN NEED TO INQUIRE INTO THE JURISDICTIONAL REQUIREMENTS OF 1332 BC WE DON’T UPSET THE FIRST PART OF 1367(b)
4. SCOTUS held the court can exercise jurisdiction over the family members’ claims because 1367(a) is satisfied, and (b) is not upset.
5. Contamination Problem:  What if one of the girl's family members upset complete diversity?  Under this approach, that still wouldn’t run afoul of 1367(b) because the member wouldn’t trigger the first half of that provision.
a) Kennedy says in such cases, there is a contamination problem, and they wouldn't even get to subsection (b), and the court would not have jurisdiction over the claim.  It would be automatically barred from the court’s jurisdiction.
b) This is because §1332 was never satisfied to begin with.  The girl would need to dismiss that family member.
V. Rule 13(h)
A. Overview
1. This Rule is more logically connected with rules 19 & 20, but it involves counterclaims and crossclaims, so it's in rule 13.
2. The Rule:
(h) Joining Additional Parties.  Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
3. Going through Rule 19 here to bring in an additional party on a counter or crossclaim is very rare.
4. Thus, for all practical purposes (and what’s to be expected on the exam) here, an additional party would be brought in on a counter or cross claim pursuant to Rule 20.
5. Thus, 13(h) is a bit of a procedural pit stop, because ultimately, we will use the Rule 20 standard to bring in that additional party.
a) And thus, if 1367(b) is at issue, we need to treat the additional party as brought in through 20, which may create a problem there.
6. Example of how the rule works: A defendant files a counterclaim, but asserts there is another party that can be liable that is not yet in the case.  They would use Rule 13(h) which would direct them to Rule 20, and then that additional party can be brought in if their attachment to the counterclaim passes the same transaction or series of transactions test, the common question of law and fact test, and the court has subject matter jurisdiction over it.
B. Schoot v. United States:  Basic litigation unit = Schoot v. US on a tax recovery claim that satisfies the creation test.  Using Rule 13 (a)&(b), US files a counterclaim to recover additional taxes.  They seek to add an additional party on that counterclaim (to collect taxes from that additional party) pursuant to rule 13(h), which goes through Rule 20.  The latter is satisfied because it passes the same transaction or series of transactions test and common question of law or fact test, and thus, 13(h) is satisfied as well.
1. In establishing the common question of law or fact test, the government created a list of 10 such common questions.  DO THIS ON EXAM!
2. Subject matter jurisdiction was easily satisfied for the additional party to the counterclaim because it passed the creation test, thus given an independent basis.  It was surrounding US tax code tax collection
C. Hartford Steam Boiler Inspection and Insurance Co. v. Quantum Chemical Corp.:  Hartford sues Quantum on §1332 diversity on a state law claim for declaratory relief (assess AIC from position of Quantum because its a declaratory relief action).  Quantum Counterclaims pursuant to Rule 13.  Quantum joins property insurers to the counterclaim via 13(h) which goes through 20.  All rules are satisfied for each claim and party.  The question becomes subject matter jurisdiction because there is no independent basis for the counterclaim as it pertains to property insurers (no fed question or diversity because they are from the same state).  §1367(a) is satisfied because it passes the common nucleus test.  But §1367(b) is triggered because the basic litigation unit came in via §1332.  However, (b) is not upset because Quantum was not the literal plaintiff.  Even though they were defending a declaratory relief claim, which switched the roles for things like AIC, it doesn’t change the fact that they were not the literal plaintiff, and thus, §1367(b) doesn’t apply.  MUST BE LITERAL, regardless of a declaratory relief claim.
1. Remember, AIC can be assessed via one of three approaches:
a) From P’s perspective,
b) P or D, whichever is greater, or
c) The party seeking to invoke the court’s jurisdiction.
VI. Rule 14. Third Party Practice (Impleader)
A. Overview
1. 14(a). When a Defending Party May Bring in a Third Party.
a) Any defending party can bring in a third party. 
(1) This doesn’t mean literal defendant.  It just means anyone defending any claim.
(a) For example, it could be a P defending a counterclaim.
b) When a party invokes 14(a), they retain their original party designation , AND ALSO become a third party plaintiff.
c) 14(a) only applies to bringing in a non-party.  They are not already party to the suit.
d) That non-party must be partly or entirely liable to the third party plaintiff for the claim against it.
(1) This means that the third party plaintiff is seeking either part or whole indemnity.  An indemnity claim.
(2) “If I am liable, the non-party (proposed to be a third party defendant) is liable to me.”
e) So we have a defending party making a third party plaintiff complaint against a third party defendant.  That third party defendant must file a pleading (answer/response).
(1) Essentially, they are treated as parties now, and any filings, motions, additional claims or parties must be dealt with as a normal party would have to.  Motions, Rule 13 counterclaims or crossclaims, etc.  They can do anything another party could do.  They are totally in the case.
(2) Even the literal plaintiff can file a claim against the third party defendant, in which case, they would need to respond.
(3) They can even bring in a fourth party defendant.
(4) They can do anything.
(5) If Third party defendant brings claim against third party P. that’s a counterclaim under 13(a)(b).  It’s only a crossclaim, if a third party defendant is bring a claim against another third part defendant.
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Third Party Defendant
*Keep in mind, the literal plaintiff can also do this when they are defending a claim.
*Also, this diagram is deceiving in the sense that it makes it seem as if the third party defennet is lined up as a literal defendant adverse to the plaintiff.  Neither is true.
2. 14(b). When a Plaintiff May Bring in a Third Party.
a) This is a redundant provision involving a plaintiff's ability to implead a third party defendant.  We already know from 14(a) that any defending party can do it, so this is just saying the same thing.
b) The only difference, or thing this section adds, is that if the original plaintiff is the one filing an impleader, then its pursuant to 14(b).  Any other parties who do it, do so under 14(a).
3. Any Rule 14 indemnity claim will always automatically pass the common nucleus of operative facts test if it gets there because indemnity claims necessarily arise out of a common nucleus.
a) However, of course, this speaks nothing to §1367(b)
b) Remember Kroger itself involved a Rule 14 indemnity claim.  That was what triggered the birth of Kroger evasion.
B. Wallkill 5 Associates II v. Tectonic Engineering, P.C.:  Rule 14 is only used as a joinder device for indemnity claims.  It can not be used to say that the other party is responsible or liable.  It can only be used to say “IF WE are liable, then you have to indemnify us,” not “you are responsible and we are not.”
1. That can be raised as a defense, but not used for a Rule 14 indemnity claim.
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C. Guaranteed Systems, Inc. v. American National Can Co.:  The problem here is §1367(b) (there was no independent basis) because the case came in via §1332, and this is a P making a rule 14 claim.  This triggers a test to see if the claim runs afoul of the 3 jurisdictional requirements of §1332. 1)  Complete diversity was not upset because they are both from NC, and third party defendants are not actual defendants.  2)  AIC is still satisfied.  That leaves us with 3) Kroger Evasion.  The judge says that because §1367(b) was passed, he cannot allow it to go through, even though he would have allowed it to go through before its passage.  Ides’ point: but wait, doesn't that mean it doesn’t upset the jurisdictional requirements of §1332?!?!  The judge would have needed to abide by §1332 before §1367 was passed, so if he would have allowed it then, that necessarily means it doesn’t upset the requirements of §1332.  This judge is letting the statute itself and this obscure definition of kroger evasion cloud his own logic.  He got it wrong.
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2. This is an example of a P acting as a defending party and bringing in a Rule 14(b) impleader indemnity claim.
3. Reminder: complete diversity only applies to literal Ps and literal Ds.  Thus, it cannot be upset by a Rule 14 impleader.
4. Kroger Evasion:  Ask: is what’s happening here the type of maneuver one might use to evade the jurisdictional limits of the court?  If yes, then Kroger evasion.  If no, then prob not.
a) Indicia of lack of evasion:
(1) If the claim under scrutiny is not a substantive claim (like an indemnity claim)
(2) If the P filing the claim under scrutiny initially filed in state court and the D removed it.  Clearly, they aren't evading jurisdictional requirements bc they didn’t even want to be in federal court to begin with.
(3) Any other factor that makes it implausible that future parties would use those circumstances to evade diversity requirements.
5. It is super important in this case and in all cases to note the last hoop to jump through of 1367(b): if it would upset the jurisdictional requirements of 1332!  That’s on top of the standards earlier in the provision.
VII. Rule 24. Intervention
A. Overview
1. Involves when a non-party seeks to intervene in the case and become a party (either a P or D).  It's someone who's not in the case but wants to come in.
a) This can happen either as of right (it must happen) or permissively (the court allows it, but doesn’t have to)
b) 24(a) Intervention as of right looks at:
(1) Timeliness
(2) Interest
(3) Impairment
(4) Adequacy of representation
c) 24(b) Permissive intervention looks at
(1) Timeliness
(2) Court’s discretion:
(a) Will allowing intervention unduly delay the case or prejudice the existing parties’ rights. (fairness and efficiency).
d) 24(c) All interveeners must file a pleading with either a complaint or answer depending one how they are seeking to intervene.
e) All the above is elucidated below:
2. 24(a). Intervention of Right (4 Elements)
a) Timeliness: Motion must be timely
(1) In this context, it is not specific.  It’s contextual.
(2) The key factor is when the proposed intervenor knew or should have known its interest wasn’t being adequately represented.
(a) Consider factors in when intervening party knew or should have known + fairness to existing parties.
b) Interest: In the matter pending before the court
(1) There need only be some kind of interest.  Usually a low bar to pass.
c) Impairment:  Will that interest be impaired, as a practical matter
(1) Doesn’t mean legally bound to the judgement.  Outside parties are never bound.
(2) But, they may be practically impaired.  This is what we are looking for.
(a) Examples: Stare decisis impairs your future ability to defend a right. It may make it harder for you to enforce your property rights.  Something legally significant must be practically impaired.
*Most cases pass these first 3 prongs and fail the fourth one (below)
d) Absence Adequate Representation: Is the existing party adequately representing the interest?
(1) Anytime the government is representing, it is presumed to be adequate.
3. 24(b). Permissive Intervention
a) On a timely motion,
(1) Same as above
b) The court may permit anyone to intervene who has a claim or defense that shares with the main action a common question of law or fact.
(1) Here, there are 2 components: 
(a) it’s permissive, meaning its at the court’s discretion.
(i) 24(b)(3). Delay or Prejudice: “In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.”
(a) Notice the fairness and efficiency underpinnings here.
(b) Involves a common question of law or fact test.
4. 24(c). Notice and Pleading Required:  To intervene, you must file a motion that includes a pleading.
a) If intervening as a P, it will be a pleading with a complaint
b) If intervening as a D, it will be a pleading with an answer to the complaint that has already been filed.
B. Great Atlantic & Pacific Tea Co. v. Town of East Hampton: An environmental group is seeking to intervene in a case between a city who passed an ordinance limiting the size of retail stores and a company seeking to build a store larger than the prescribed size limit.  The environmental group wants to intervene because the ordinance limits the growth of the city, and is thus good for the environment.  Great Atlantic is challenging the constitutionality of the ordinance.
1. The court runs through the 4 elements for intervention of right, but first begins with 24(c), noting that Env. Group filed a pleading with an answer.
2. Court finds that Group doesn’t satisfy the fourth prong of adequacy of representation.
a) Just because Group has greater expertise on the environment doesn’t mean Town can’t adequately represent them on the constitutionality controversy.
(1) And Group can always file an amicus brief
b) There is a presumption that representation is adequate, and Group provided no reason to believe the contrary.
c) Even if representation begins to slip at a later date, for example, Town deciding to settle or something, there's nothing stopping Group from intervening at that later point.  They can file a 24(b).
3. Moreover, Group did things to indicate that there presence in the suit would change the landscape of the litigation because Group wants to discuss broader environmental issues.
a) This is why the court would not use their 24(b) discretion to let them in.  It may delay or alter the rights of the parties.
C. Mattel, Inc. v. Bryant: If jurisdiction in a federal court is founded on diversity and a non-diverse, non-indispensable defendant intervenes in the case, the court may exercise jurisdiction over such defendant.
1. Rule 24 allows for MGA’s intervention, and they became a defendant.  The real question here involves subject matter jurisdiction.
2. When an intervener comes in as a D, that means they implicitly have the original claim against them.
3. Here, it appeared as if complete diversity was upset because there were CA parties on both sides, but the court ruled it wasn't because MGA was not an indispensable party.
4. 1367(b) implications:  The claim is a P making a claim over a party brought in by rule 24, thus we need to ask if it runs afoul of the jurisdictional requirements of §1332.  
5. Here we are worried about complete diversity, but it wasn’t upset because MGA was not indispensable.
6. Also, there’s no Kroger Evasion going on here.  Mattel didn’t do anything to suggest they were evading the requirements.
7. Indispensable Party = you can't proceed without them.
a) This is when a party needs to be there, but can’t be brought in for jurisdictional reasons, and thus, the case must be dismissed.
b) That’s not what happened here.  The case could have gone forward without MGA.
8. This is a judicial interpretation of §1332.  It is an established doctrine.  So even though it looks like it upsets complete diversity, it doesn’t as established by long-standing judicial interpretation of §1332.
VIII. Interpleader (Statutory and Rule 22)
A. Overview
1. Interpleader:  A joinder device that comes into play when two or more persons each claim that they are entitled to the same property or “stake.”
a) Stake: The property—any property interest (real estate/stocks/bonds/annuities/etc.)
b) Stakeholder:  The party (person or entity) who has possession or control of the property, but usually, no ownership interest in it.  For e.g., an annuity payout that is being held by the bank.  They don’t own it, but they are holding on to it until the proper owner can be identified and paid.
(1) The stakeholder can be a claimant.
2. Adverse Claimants:  Two or more claimants, each of whom claim to own the entire stake, or, if two or more claimants claim greater than the entire amount of the stake (e.g. 3 parties claiming 50k of a 100k stake).
a) When looking at the exam, make sure they parties are adverse claimants!  If not, then interpleader is not appropriate.
3. The stakeholder is the P, who files an interpleader claim against Ds for them to litigate ownership.
4. 2 Stages of Interpleader:
(1) The stakeholder files a lawsuit, shows they are entitled to an interpleader action, and deposits the property in the court.
(2) The claimants litigate who owns it.
5. An interpleader action may involve enjoining one or more state court proceedings, where a stakeholder is being sued by multiple parties in separate state court actions, and thus themselves file an interpleader action in fed court to settle everything together.
a) They would only have to do this in state court if all the parties involved belonged to the same state.
B. Statutory Interpleader
1. Overview
a) Practically speaking, this applies to all interpleader actions that are not based on §1332 independent basis.  So interpleaders get in through either the independent bases of §§1335 or 1332.
b) Even with statutory interpleader, a rule is required.  Thus, statutory interpleader must be brought in under Rule 22.  The statues only establish venue and jurisdiction.
c) The following three statutes work together
2. §1335 Subject Matter Jurisdiction
a) Creates an independent basis of jurisdiction
(1) Thus this statute could be used as a first step in a joinder question involving interpleader.
b) Applies to anyone filing any interpleader action involving any property interest.
c) Amount in Controversy Requirement = $500 or more.
d) Vertical Diversity:  Diversity between the claimants (who are on the same side of the dispute as against the stakeholder) as opposed to traditional §1332 horizontal diversity.
(1) Minimal Diversity: At least 2 claimants must be diverse.
(a) Example:  50 claimants, 49 of which are from CA and 1 of which is from OR satisfies this minimula diversity standard.
e) The plaintiff (stakeholder) is required to deposit the property
(1) This is not required under Rule 22, but it is usual practice.
3. §1397 Venue
a) “Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside.”
b) Thus, this only applies if §1335 has already been satisfied.
c) Venue is proper in any district where any claimant resides
4. §2361 Personal Jurisdiction
a) Only applies if §1335 is satisfied.
b) Establishes personal jurisdiction over all claimants via nationwide service of process.
c) Traditional policy against federal courts enjoining state court proceedings, as codified by the Anti-Injunction Act.  There are 3 exceptions.  §2361 is one such congressional exception
C. Rule 22 Interpleader (non-statutory interpleader/diversity interpleader)
1. Overview:
a) Even if going the route of statutory interpleader, that only establishes jurisdiction, and a rule needs to allow for the claim itself.
b) Thus, the rule allows for any interpleader, including statutory.
c) If filing under rule interpleader, our traditional sub jur analysis applies.  And because this only applies to diversity interpleader, the AIC raises back to above $75k, and diversity must be complete again (stakeholder must be diverse from all the claimants, even if the stakeholder becomes a claimant), venue must be established by 1391, and personal jurisdiction must be established by the traditional route.
2. The Rule: A stakeholder can file a claim in interpleader
3. 22(a)(2):  If one of the claimants sues one of the stakeholder, the stakeholder can file a counterclaim in interpleader.  This would trigger a traditional sub jur analysis as always.
D. Differences Between the Two Routes
1. Rule interpleader only applies to traditional §1332 diversity cases.
2. If it is not the case that the stakeholder is diverse from all the claimants, then one would have to do statutory interpleader because they would not satisfy the jurisdictional requirements of §1332 under rule interpleader.
3. Why would anyone have to use rule interpleader?  When there is horizontal complete diversity, but not vertical minimum diversity.
a) E.g.:  1 P from NY and 2 Ds from CA
4. However, there are cases when you can do either.  Here, one would want to do statutory as it simultaneously settles the questions of venue and personal jurisdiction.
E. Traditional policy against federal courts enjoining state court proceedings, as codified by the Anti-Injunction Act.  There are 3 exceptions:
1. Unless Expressly Authorized by Congress
a) §2361 is one such congressional exception
b) But what if the Fed court wants to enjoin state court proceedings, but the interpleader doesn’t satisfy §1335 requirements, thus leaving them unable to utilize §2361’s enjoying authority?  (Geler)
2. In Aid of Jurisdiction
a) Geler v. National Westminster Bank USA: A federal court may enjoin state court proceedings that involve disputed property being concurrently litigated in the federal court pursuant to a Federal Rule of Civil Procedure 22 interpleader action in order to protect the fed court’s jurisdiction over a claim.
(1) Here, not allowing the fed court to enjoin a state court proceeding could lead to a state court judgement that would eliminate the federal court interpleading case, thus ripping the jurisdictional carpet out from under the fed court.
(2) The fed court, out of deference to the state court, tells the stakeholder to ask the state court to stay their action.  If they won't, then the fed court will enjoin them.
(3) Here, the judge said the bank should have filed a counterclaim in its initial fed court case, which rule 22(a)(2) allows (they were the defendant in that case), and then use rule 13(h)/20 to join Geler to the claim.
3. To Protect Federal Court Judgements
a) Link this to Rule 13(a) compulsory counterclaims.  If a party asserts a claim in state court that was an unfiled compulsory counterclaim in an already decided fed court case, the party against whom the claim is being sought can go to federal court and ask them to enjoin the state court from hearing the claim.
IX. Rule 19. Required Joinder of Parties
A. Overview
1. Typical Scenario:  A plaintiff files a claim against a defendant, and that defendant files a 12(b)(7) motion to dismiss for lack of a required party, asserting that the P needs to bring this other party in.
a) However, this motion can be brought by any party defending any claim.
b) A judge herself can also raise the issue
2. Thus, Rule 19 is only triggered by a motion.  It is different from the other joinder rules in this respect (unless the court raises it by itself).
a) Gatekeeper:  The absent party is a gatekeeper, without whom, the D cannot do what it might be forced to by the court.  This is why the D files the motion.  They say “we can’t do what's being asked of us without this gatekeeper absent party.” 
3. This is a Rule the courts may raise on their own.  A judge may raise it because it is intimately tied to due process and subject matter jurisdiction.
4. Accordingly, the 12(b)(7) motion to dismiss for failure to join a party under Rule 19 is never waived, and can be brought at any point in the litigation.
5. Required Party = ought to be in the case (say this instead of “required party”)
B. Rule 19(a) Explication
· 19(a)(1)(A). (Harm to the Plaintiff):  An absent party must be joined if in the person’s absence, the court cannot accord complete relief among existing parties
· The P (or anyone filing a claim) wants relief.  This means the P, assuming they win on the merits, cannot get their relief without this party.
· This typically occurs in the context of the P seeking an injunction, and the absent party is a gatekeeper, without whom, the D would not be able to do what the P wants them to do.
· E.g. tennant P wants landlord D to install new water heaters, but D cannot do it without permission from absent party local government. 
· This doesn’t apply to judgment proof Ds
· 19(a)(1)(B).  (Harm to the Absent Party or Defendant) An absent party must be joined if that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may:
(i) as a practical matter impair or impede the person’s ability to protect the interest, or 
· Focuses on the absent party’s interests.
· Asking if the absent party’s ability to protect its interests would be curtailed or undermined in any substantial way. 
(ii) leave an existing party subject to substantial risk of incurring double, multiple, or inconsistent obligations because of the interest. 
· Here, were are talking about the defendant
· If a defendant may practically, as a result of the absent party’s absence, be subject to either
· Double Liability
· E.g.: D has to pay a property interest twice to two different parties.  The bank has to pay the same annuity funds to both parties even though there was only one annuity meant for one party.
· Inconsistent Obligation
· E.g.: One court tells D to do X, and another one may tell D to do Y.  Following one court’s order would lead the D to be in violation of another court’s order.
· However, inconsistent adjudication does not trigger this.
· E.g. of inconsistent adjudication:  Bank ONLY has to pay the family the annuity funds and damages to uncle on a negligence claim.  This is different from the bank having to pay the same annuity funds to both parties Idouble liability.
· Maldonado-Vinas v. National Western Life Insurance Co.: A party is required (ought to be brought in) when his absence may subject a D to double liability.
· Here, while the uncle abroad could have sued the bank on a negligence claim, as well as a breach of annuity claim, he may very well (and almost certainly would) sue them on the annuity K claim.  Thus, they could very well be subject to double liability if they had to repay the family in the case at bar, and also pay the uncle the annuity in a likely future case.  This isn’t changed by a hypothetical negligence claim the uncle may bring.
· In an analysis here of if any of the parties' (or absent party’s) interests would be impaired, go through all three.  Be methodical.
· Thus, when taken together, Rule 19(a) is saying if moving party (D) can show that the continued absence of the party could result in substantial harm to either the plaintiff, defendant, or absent party itself, then they ought to be brought into the case.
· Temple v. Synthes Corp.:  Joint tortfeasors are never required parties.  A P may bring in additional tortfeasors under Rule 20, but they are not required to.
· Rule 19(a)(1).  (Feasibility)  If it's established that the party must/ought to be brought in, then we consider the feasibility of them being brought in in regards to service of process/personal jurisdiction, subject matter jurisdiction, and venue.
· There must be proper service, meaning the court must have personal jurisdiction over the absent party.
· The court must have subject matter jurisdiction over the absent party who has deemed to be required in the case.
· This would only happen if bringing in the party would upset complete diversity.  It would never be a problem in a fed question claim.
· Thus, thus can be boiled down to personal jurisdiction over a party who would not upset complete diversity.
· Thus far, taken together, we ask:
1) Must/ought the absent party be brought in?
2) If so, can we bring them in?
**If the answer to both is “yes,” then we bring them in
· If you bring them in, but they properly object to venue, then it’s also not feasible.
· If the answer to the first question is “yes” but to the second question is “no,” then and only then do we proceed to subsection (b), where you ask: can we proceed without them?  If we can’t proceed without them, they are indispensable, and we have to dismiss the entire case.
· Indispensable:  The Party is required, but they joinder is not feasible and we cannot proceed without them.
· But don’t only say “indispensable here bc that’s an abstraction.  Say “they ought to be brought in, and we cannot proceed without them.”
· 19(b).  (When Joinder is Not Feasible, Can We Proceed Without Them?)
· Generally, there is a slight presumption that we should proceed without them if we can.
· By asking if we can proceed without them, we re-examine the prejudice identified in 19(a), and see if there’s any way we can avoid that prejudice.
· In Doing this, the court will consider the following factors:
· 19(b)(2)(A-C). Whether there is something/anything the judge/parties can do to avoid or ameliorate the harm we’ve identified. (For e.g., protective provisions in the judgement, shaping relief, parties settling).
· 19(b)(3).  Whether a judgement rendered in the person’s absence would be adequate.
· 19(b)(4).  Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
· Maldonado on Remand:  Appellate court determined the Uncle ought to be brought in (was required) but could not be brought in because it wasn’t feasible, so they sent the case back down to determine 19(b), whether the court could have proceeded without him.  This court said no because nothing could have been done to avoid/ameliorate the potential double liability issue for the Bank,  and a judgment rendered in the uncle’s absence would not have been adequate for the same reason.  But, they got a little weird with this third factor.  They argued that the family would still have an adequate remedy by bringing in the uncle under a different federal court (perhaps in Texas), but their reasoning for this was quick and dirty.
C. Rule 19 Synopsis
1. If a defending party files a 12(b)(7) motion to dismiss, a Rule 19 analysis is triggered.  Begin by asking if we ought to bring the party in (if the party is “required”) by looking at the absent parties absence would substantially harm their own interest or the interest of the already existing party members.  If anyone’s interest would be substantially undermined, they ought to be brought in.  Now ask if their being brought in is feasible on personal jurisdiction/subject matter jurisdiction grounds.  If it's feasible to bring them in, then they are brought in.  If it's not feasible to bring them in, then we move to 19(b) where we ask if we can proceed without them.  To determine if we can, we recognize a general presumption that we should, and then re-examine the prejudice/impaired interest identified in 19(a) to see if there is any way we can ameliorate it or avoid it.  We also ask if the claiming party will have adequate remedy if the case is dismissed.  In balancing these factors, we make a final decision of if they party is indispensable, in which case, if they are, we must dismiss the case. 
Erie Doctrine
I. Overview
A. Federalism/Reserve Powers
1. Tenth Amendment: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
a) The Tenth Amendment is a reflection of the reserve powers doctrine, not its legal basis.  The legal basis comes from the structure of government.  That structure says that all laws from the United States must be allowed by a specific provision in the constitution.  This is called “enumerated powers.”  Conversely, states have general powers.  The tenth amendment simply captures this structure while simultaneously reinforcing it.
2. A fed claim in fed court will use fed procedural and substantive law
3. A state claim in state court will use state procedural and substantive law, unless either run afoul of the constitution.
a) Thus, the constitution is the highest authority, and will supplant any law, state or federal, procedural or substantive.
(1) This is what Ides calls the “super track.”  Fed con law always wins out, period.
b) 28 U.S.C. §1652.  State Laws and Rules of Decision
(1) “The laws of the several states, except where the constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”
(a) Translation:  If there isn’t any federal substantive law, the court should use state substantive law in diversity cases.
(b) Erie was a move back to this principle, by including common law.
4. If there is a state law claim in federal court, we would expect the court to apply state substantive law to the claim (there is no federal contract law, for e.g.) and federal procedural law because it's their house.
a) This is classic Erie doctrine.
5. The Problem:  When there is a potential conflict between federal procedural law and state law.
a) This occurs when a federal procedural law is functioning substantively by abridging, enlarging, or modifying a state substantive right.
(1) Easiest example of this is a statute of limitations.  It’s arguably procedural bc it provides a basic timeline for bringing a claim.  But it’s also arguably substantive in that if the claim isn’t filed therein, the party’s right to that claim is gone.
6. All Erie Doctrine issues are informed and driven by the tenth amendment reserve powers/federalism principles, and they only arise when the above problem arises.
B. Substantive Law vs. Procedural Law
1. Substantive Law:  Governs one’s everyday life outside the courtroom imposing obligations and rights.  The laws involving binding agreements (contracts), duty to act with due care (negligence), property rights and statutory directives.
2. Procedural Law:  Laws through which we adjudicate claims involving the above rights and interests.
a) Procedural law is the means, method, and manner of resolving substantive claims.
b) Informed by fairness and efficiency
C. Federal Procedural Law
1. When a claim is in federal court pursuant to a federal law, the courts use federal procedural law.
2. Federal Procedural Law can be divided into 3 categories:
(1) Statutory procedural law
(a) E.g. 28 U.S.C. §1332
(2) Formal Federal Rules
(a) Promulgated by the Supreme Court pursuant to the Rules Enabling Act.
(b) E.g. Rule 13
(3) Judge-made procedural law
(a) E.g. forum non conveniens
D. The Erie Doctrine
1. The principle that a federal court sitting in diversity should apply state substantive law to the resolution of the state claims presented to it.
a) Thus, the Erie doctrine applies only to diversity cases.
(1) But what if its sitting in fed question and deciding a state law claim?  Here, court would also use state law.
2. Swift v. Tyson:  Interpreted the §1652 Rules of Decision Act to allow federal courts to create their own common law decisions when hearing a “general” state common law claim, but not a “local” state common law claim.
a) Justice Story wanted to allow fed courts to create more universal and economically advantageous rules to usher in the new era of national, interstate commerce.  This was premised on the notion that if smart judges just used rationality and legal principles, they would come to consistent decisions that would lead to a consistent and uniform federal common law.
3. Erie Railroad Co. v. Tompkins: Overturns Swift v. Tyson, and holds that a federal court sitting in diversity should apply state substantive law to the resolution of the state claims presented to it.
a) Argued that Swift actually complicated federal and state law, and that the way its been taken advantage of leads to common instances of equal protection violation because different litigants would be treated differently depending on whether they were in state or federal court.
b) People began abusing these differences leading to advantageous forum shopping, thus leading to the equal protection concerns.  But there was something about Swift even worse than this:
c) IT VIOLATES §1652 AND THE RESERVE POWERS DOCTRINE ENUMERATED IN THE TENTH AMENDMENT.  THIS IS WHY SWIFT WAS OVERTURNED.
d) Reaching some sort of Kantian transcendent common law is nonsense.  When a judge makes a law, he is doing just that: making a law, and only the states have the constitutional authority to make state substantive law.  Thus, Swift is unconstitutional in violation of the reserved powers doctrine and tenth amendment.
e) The purpose of this case is to avoid forum shopping that leads to the inequitable distribution of the laws.
4. Easy Erie Doctrine:  When a fed court cites the case for the proposition that a fed court sitting in diversity in the forum state must apply the law that the forum state court would apply to the controversy, or that a fed court deciding a state law issue must use the law that state would adopt.
a) That doesn’t mean that state’s laws necessarily, but the law that that state would apply.
5. Difficult Erie Doctrine:  When any potential conflict arises between fed procedural law and state substantive law such that the former begins to start acting as a substantive law, thus encroaching upon the later (which Erie said we cannot do). 
a) To determine this, use the 3-Track Approach.
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III. Steps That Apply to All 3 Tracks
A. All 3 tracks are triggered when there is a potential conflict between federal procedural law and state law.
B. If there is any such potential conflict, the next and most important step for all 3 tracks is to identify the pristine issue.
1. Pristine Issue:  The issue stated in its most basic and straightforward manner.
a) Examples:  Was the service of process proper?  May the district court proceed?  May the federal court enjoin the state court proceeding?  (this would be in the context of statutory interpleader and §2361.  Here, in an applicability analysis, this statute would be sufficiently broad to control the issue presented, because that’s exactly what the statute says you can do.)
C. For all 3 tracks, we must determine that federal procedural law’s applicability
1. Applicability:  The federal standard must be sufficiently broad to control the issue presented.
a) Don’t skip this step!!!
b) First, look at the language of federal procedural law, and see if it is clear enough to determine applicability.  If more is needed, move on to interpretation.
c) If it's not sufficiently broad, then state law applies.
d) Here, determining the pristine issue beforehand will help us know if the procedural law is sufficiently applicable.
D. After examining the applicability, you chose the appropriate track.
1. To lock down on the right track, find where the procedural standard at issue is.  
E. All 3 tracks examine the validity of the fed procedural law, but they each have different standards for determining that validity.
1. The validity analysis for all tracks is meant to ward against violations of reserve powers/federalism principles/laws.
2. All three tracks, in determining validity, first ask if the standard is arguably procedural
a) To determine if it is, analyze its function, and ask if it comports with/serves the fairness and efficiency principles of Due Process.
b) Don’t just say it obviously is procedural.  Explain why.  Ask: what does the statute do?  Then explain why this is procedural.
F. After examining the validity, for all three tracks, if the fed procedural law meets the applicability test and the validity test, it must be applied.
IV. Track 1.  Federal Procedural Statutes and the Supremacy Clause
A. Validity:  A federal procedural statute is valid if it is rationally capable of being classified as procedural.
1. “Rationally capable of being classified as procedural” is tantamount to saying “arguably procedural.”
a) Something is rationally classified as procedural if it sets up rules on how to adjudicate substantive rights that are informed by and aimed towards fairness and efficiency.
2. This is a very low bar, and rarely is not met.  It’s a rational basis test.
3. The bar is low because of the supremacy clause, thus giving a congressional statute authority over any state law.
4. All statutes passed by congress must be traced back to an enumerated power in the constitution.
B. Stewart Organization v. Ricoh:  The statutory venue provisions (§§1404, 1406) were sufficiently broad to control the forum selection clause transfer  issue presented, and are rationally capable of being construed as procedural law.  Thus, they must be adopted.
1. Pristine Issue: can the case be transferred
2. Here, the conflict between federal procedural law and Alabama state law surrounded the weight of a forum selection clause.  The fed proc. law differed from the state law, the latter did not like enforcing forum selection clauses, whereas fed proc. law gives it a strong presumption.
3. To determine applicability and validity, the court looked to the text of the statute, and interpreted it.  When arguing that it is rationally taken as procedural, do not be conclusory.  Don’t just say it obviously is.  Explain why.  Ask: what does the statute do?  Then explain why this is procedural.
a) This level of analysis in going through the steps is where points will be gotten on the exam.
V. Track 2.  Formal Federal Rules (FRCP) Rules Enabling Act
A. 28 U.S.C. § 2072. The Rules Enabling Act:  Congress delegated some of its power to create federal procedure in federal courts to the Supreme Court.  But, those rules cannot abridge, enlarge, or modify any substantive right.
1. The supreme court used this delegated power to create the federal rules, including FRCP.
2. Thus, the validity threshold here (laid out below) is also low, and is rarely a problem, because the federal rules are directly traceable back to the authority of the constitution.
3. This also creates a strong presumption that they can be rationally classified as procedural because they were made to be rules of procedure.  We still have to explain why though, and not be conclusory here.
4. But, congress explicitly says in the statute delegating some of its power that when the SCOTUS creates these rules, the rule cannot abridge, enlarge, or modify any substantive right.  This is why that test is in the validity test.
B. Validity:  A formal federal rule is valid if it is rationally capable of being classified as procedural and if it does not abridge, enlarge, or modify a substantive right.
1. Thus, on top of the “rationally capable of being classified as procedural” test, we have a “does not abridge, enlarge, or modify” test.
a) “Does not abridge, enlarge, or modify”: Identify the right of action, and ask if the rule adds an element, subtracts an element, or changes an element.  If yes to any of these, then it fails the test, if no to all of them, then it passes the test.
b) It also can be abridged, enlarged, or modified by changing the timeframe of the case, the remedies of the claim, or defenses available.
c) Thus, look to the elements of the claim, the timeframe of filing a lawsuit, the remedies from the claim, or defenses available.
d) This only applies to substantive rights.  DP is not a substantive right.
(1) Merely affecting a right is not enough here.
C. Hanna v. Plumer [Part I]:  If a plaintiff serves a defendant properly under the federal rules, the plaintiff can proceed with a state-law claim that requires a different method of service for establishing liability.
1. Pristine Issue:  Was the service of process proper?
2. Rule 4(e)(2) Service of process was sufficiently broad to control the service of process issue, it is rationally classified as procedural, and it does not abridge, enlarge, or modify any substantive right, and thus, it must control.
3. It doesn’t abridge, enlarge, or modify a substantive right because the differing service standards in no way affects the claim being brought to court.
a) P was suing on a negligence claim, thus, her substantive right is to be compensated for negligently inflicted injuries.  In adjudicating this right, we look at its elements: duty, breach, causation, damages.  Applying rule 4(e)(2) in no way adds an element, subtracts an element, or changes an element.  4(e) does not alter the time frame or remedies of the case either.  Thus, it does not abridge, enlarge or modify the substantive right.
4. But what about the D’s state statutory right to be served a particular way?  Wasn’t that abridged?  Yes, it was, but that's not a substantive right.  Due process rights are procedural.
VI. Track 3.  Federal Judge-Made Law
A. Free-Standing Procedural Common Law:
1. Judge-made procedural common law not derived from an interpretation of the Constitution, a statute, or a Federal Rule.  It stands alone.
2. Examples:
a) Forum non conveniens
b) Law of claim & issue preclusion (can’t trigger Erie)
3. Example of judge-made law that is not free standing:
a) The common law interpretation of §1332 that a non-diverse non-indispensable party brought in under Rule 24 does not upset complete diversity.
b) This is not free standing, bc it is tethered to §1332.
B. Validity:  A federal judge-made principle of procedure is valid if it is consistent with the inherent judicial authority to create procedural law and if it does not transgress the standards of the refined outcome-determinative test.
1. If the standard is premised on free-standing, judge-made law, i.e., Track III, assess:
a) whether the judge-made standard is rationally classifiable as procedural (arguably procedural) and, if so,
(1) This track focuses a lot on the second part of this validity test, but do not forget this first part asking if it's procedural!
b) consider whether application of that standard would be outcome-determinative or affective at the forum shopping stage.
(1) Refined Outcome Determinative Test:  If, at the forum shopping stage, you can discern significant substantive advantage to the federal forum, this principle is violated.
(a) It has to be substantive, and not merely procedural
(b) In determining if a substantive advantage exists, use the same standards as the “abridge, enlarge, or modify “ test: does it add, delete, or change the elements of the right of action, change the time frame, or change the damages awarded?
(c) It’s called the “refined” outcome determinative test because Gasperini shows that the outcome need not be determinative, but substantially affective for it to fail this test.
C. Guaranty Trust Co. v. York:  A federal court, exercising jurisdiction based strictly on diversity of citizenship, must abide by any state legal rule that would be outcome determinative if held in state court.
1. Conflict:  Doctrine of latches (fed) vs. statute of limitations (state)
a) Doctrine of latches is a free-standing judge-made doctrine
2. Pristine Issue:  May the District Court Proceed?
3. State Court Door:  Completely closed due to passage of SOL
4. Fed Court Door: Potentially open due to more flexible doctrine of latches
5. Thus, application of latches in fed court would lead to a situation in which the claim was outcome-determinative at the forum shopping stage, and thus, reserve powers are violated, and thus, the court cannot use the fed procedural standard.
a) Here, “outcome determinative” is a misnomer, bc we don’t know if P would have won on its claim or not.  But what we do know is that state law said he didn’t even have a claim, while fed law said he did, and that's the problem.
6. One door was open, and the other was completely shut.
D. Gasperini v. Center for Humanities Inc.:  Court must apply state excessive damages standards, but the appeals court can review it. 
1. Conflict:  State’s “materially deviates” standard for damages vs. Fed’s “shocks the conscious” standard.
2. Pristine Issue:  Was the judge’s award of damages excessive?
3. Applicability
4. The conceptual question here:  what if the state court door is slightly open, and the fed court door is wide open?  Does this run afoul of the track III validity test?
5. To lock down on the right track, find where the standard is.  Here, the standard (how to determine damages) was found only in the free-standing common law (neither the 7th nor Rule 59 provide the actual standard for determining damages).
6. The test: Is the federal standard arguably procedural, and if so, is it “outcome-determinative” at the forum shopping stage by creating a substantive advantage at the forum shopping stage such that it would lead to an inequitable distribution of the law?
a) Is the advantage substantive?  I.e., does it abridge, enlarge or modify?
7. Ginsburg says here, the conflict in procedure is outcome “affective.”
a) Here, the outcome is “affective” because it would give an advantage to NY litigants to go into fed court bc the excessive damages standard is more favorable.  This is enlarging/modifying the substantive right of damages.
8. The Spectrum of substantive advantage “outcome determination”:
Outcome not Affected at all



Outcome Affected
    Outcome Determined
Substantively: (both doors open)

(both doors open, but one harder to get through)       (one door open, one door shut)
←---------------------------------------------------------------------------------------------------------------->
Hannah (Service of Process)


Gasperini (Excessive Damages)
York (Latches vs. SOL)
----------------
* Erie Guess:  When a federal court needs to adopt the state law, but that state has not ruled on the issue yet, leading the fed court to make an “erie guess” as to what they think the state supreme court would decide if they had the issue before it.
· This is not an erie problem bc there is no conflict.  Just an erie guess.
Motion For Summary Judgement
I. Overview
A. Definitions
1. Summary Judgement:  A post-discovery motion wherein the moving party asserts that after examining the evidence put forward by way of discovery, there is no genuine issue of material fact, such that going to trial is rendered unnecessary.
a. The rule for a summary judgement motion is Rule 56.
b. Unlike a 12(b)(6) motion, which is a challenge to the legal sufficiency of a claim, here, a Rule 56 motion is a challenge to the evidentiary sufficiency of a claim following discovery.
c. Do we need to go to trial?  Or is there an obvious conclusion we can enter into now?
d. When a motion for summary judgement has been entered, think of the parties as moving vs. non-moving parties.
i. When analyzing a summary judgement problem, immediately identify the moving party and the non-moving party.
e. Both Ps and Ds can file motions for summary judgement (cross-motions), but most typically is filed by D.
i. P can file for summary judgement on claim, or against affirmative defense, and vice versa for D.
ii. A D need only knock out one element of a P’s claim and the entire claim will fail.
iii. If it's a cross-motion, go through each motion in turn and in whole.
f. The motion if granted can settle the issue of damages also if and only if that question is beyond genuine dispute.
2. Allegation:  An assertion of a fact.
a. It is not yet a fact, and it is not yet proven, it is merely an assertion of a fact.
b. Allegations are usually found in pleadings (complaint & answer)
3. 12(b)(6) Motion:  A challenge to the legal sufficiency of non-conclusory alleged facts.
a. We test this by lining up those non-conclusory facts with the elements of the right of action.
b. The motion assumes the (non-conclusory) allegations are true, and then assesses whether they state a claim for relief.
c. While Iqubal made this seem like a challenge to factual sufficiency, it’s actually a challenge to legal sufficient once we identify the property facts (non-conclusory allegations).
4. Evidence:  Information used to prove or dispute an alleged fact.  The stuff you use to establish the truth or falsity of an allegation.
a. Examples may include: Testimony, documents, video, etc.
5. Discovery:  The gathering and sharing of information (potential evidence) by parties to prepare for trial
a. Discovery is entered when a a 12(b)(6) motion is denied, or the litigation moves beyond the initial pleadings/motions stage.
b. Discovery can be seen as an informal and formal process:
i. Informal:  The gathering of information that will be used to prove or disprove allegations.
1. This typically can occur even before the suit is brought (that's why this part is largely informal.  It’s discovery before formal discovery). 
ii. Formal:  The parties openly exchange the information they have gathered in preparation for trial.
1. This formal aspect occurs following the pleadings/filing of initial motions in which
c. Discovery is informed by DP efficiency and fairness
6. Facts:  Conclusions arrived at after examining the evidence.
a. Facts can be admissions by a party, and/or what the jury (the trier of fact) determines to be facts.
b. Any information that is agreed upon by the parties or determined to be true by the jury after examining the evidence.
c. Material Fact:  A fact on which the outcome of the case depends.
i. Evidence of a potential fact speaking to credibility can be a material fact (problem 10-4).
1. Providing evidence that the other side is unreliable/not credible counts as evidence that can create a material fact.
7. No Genuine Dispute:  No reasonable person could disagree as to this relevant fact.
8. No Genuine Dispute of Material Fact:  No reasonable person could disagree as to the facts on which the outcome of the case depends.
9. Burden of Persuasion:  The obligation of a party to establish a particular point.
a. The vast majority of the time, the burden of persuasion is on the plaintiff, who must prove all the elements of her claim.
i. Defendant only has burden of persuasion on an affirmative defense.
b. The burden of persuasion is informed by whatever the standard of proof may be
i. Standard of Proof:  The standard against which we measure the success of a party’s given point.
1. There are 3 standards of proof (from high to low):
a. Beyond a reasonable doubt (criminal)
b. Clear and convincing evidence (high-stakes civil, like fraud)
c. Preponderance of evidence/more likely than not (typical civil standard) 
10. Burden of Production:  Moving party has first burden of production, and if that moving party meets that burden, the burden of production shifts to the non-moving party.  The burden has a different angle depending on if from moving or non-moving party.
a. For moving party:  Required to convince the court that in the absence of a response from the other side, the jury [applying the appropriate standard of proof to the party with the burden of persuasion], would have to rule for the moving party.
i. The standard:  Must be sufficient to convince the court
ii. A moving party without the burden of persuasion can meet its burden of production in either of 2 ways:
1. By providing its own negative evidence.
2. By showing that the nonmoving party lacks evidence
a. They still must affirmatively show this
b. Celotex Corp. v. Catrett:  A moving party without the burden of persuasion can meet its burden of production by showing that the nonmoving party lacks evidence.
i. In other words, a moving party can bring the motion, and not provide any negative evidence.  They have the option of merely showing (by interrogatory/deposition/affidavit/etc.) that the other side (assuming the other side has the burden of persuasion) doesn’t have any evidence.
ii. Here, Cellotex’s affirmative attempt to meet its burden of production was to ask the P if she had any evidence, P said she didn't, and D submitted (showed) that as the evidence to meet its burden.
iii. If a moving party does have the burden of persuasion, they don't have both options.  They must go with the first one.
1. This makes sense, you can’t meet any burden of persuasion by saying the other side (who doesn’t have the burden of persuasion) doesn’t have any evidence.
b. For non-moving party:  Required to convince/show the court that despite the moving party’s motion, reasonable minds [applying the appropriate standard of proof to the party with the burden of persuasion] could differ, thus creating a genuine dispute of material fact requiring a trial such that granting the motion for summary judgement would be inappropriate.
i. The standard:  Must be sufficient to convince the court
c. ***The way either party meets its burden of production is by the gathering of the evidence.  This is all evidence based.***
d. In deciding a motion for summary judgment, by examining if a party has met its burden of production, the court should consider the substantive evidentiary standard of proof belonging to the party with the burden of persuasion that would apply at a trial on the merits.
i. Anderson v. Liberty Lobby, Inc.:  Here, because the case was a libel case, the standard of proof was “clear and convincing evidence.”  D filed the motion for SJ, and was thus the moving party without the burden of persuasion.  In attempting to meet its burden of production, D poked holes in P’s evidence, but the lower court should have applied the clear and convincing standard of proof in this analysis, because that informs P’s burden of persuasion.
ii. In other words, if D is going to say that in the absence of a response, no reasonable jury could find in favor of P, the judge needs to use the standard P would have to prove to make that decision.
iii. If moving party has the burden of persuasion, they need to show that they meet it beyond genuine dispute.  
iv. If moving party does not have the burden of persuasion, all they have to show is that the other party cannot meet their burden of persuasion.
v. In analyzing burdens of production, break claims/defenses into their elements, and/or analyze each element being moved on specifically.
· Court examines evidence in the light most favorable to the non-moving party
· Keep in mind that this is where arguments are needed.  But to argue whether either party met its burden of production, establish the underlying standard of proof and burden of persuasion, line up the evidence with the elements of the right of action, and address counterarguments.
B. Rule 56
· 56(a):
· The moving party can move for summary judgement on either the entire claim or part of the claim.  If moving party moves for summary judgement on the entire claim, the court has the discretion to grant only a partial summary judgement.
· “The court shall grant summary judgement if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgement as a matter of law.”
· 56(b):
· “A party may file a motion for summary judgement at any time until 30 days after the close of all discovery.
· 56(c)(1):
· The parties gather the evidence and they make arguments as to what that evidence shows or doesnt show in terms of genuine dispute of material fact.
· 56(c)(4):
· “An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.”  Thus:
· Assertions must be made on personal knowledge, and not just hearsay (can’t be someone told me or I heard it from someone);
· Any asserted facts must be reducible to evidence; and
· Celotex Corp. v. Catrett:  Evidence that is not admissible at time of the motion can still be used to meet the burden of production so long as that evidence is reducible to admissible evidence.
· Here, there was a letter that itself was not admissible.  But, the person who wrote the letter said she would testify at trial to provide the exact information in the letter, and thus, the letter was reducible to admissible evidence and sufficient to support a burden of production.
· The person providing the evidence must be competent able to actually testify to that evidence.
· 56(f). Judgment Independent of the Motion:
· After giving notice and a reasonable time to respond (both required), the court has the discretion to:
(1) Grant summary judgment for nonmovant;
(a) Goldstein v. Fidelity and Guaranty Insurance:  A court may award summary judgment to a nonmoving party if: (1) that party’s entitlement to judgment is clear and (2) the losing party was on notice that an adverse decision was possible and was given reasonable time to respond.
(i) Here, even though Goldstein moved for the motion for SJ, the court, after giving notice that an adverse decision was possible, actually granted the motion against him bc it determined there was no genuine issue of material fact for Fidelity's defense.  It backfired on Goldstein, but the court is allowed to do this under Rule 56(f)(1)
(2) Grant the motion on grounds not raised by a party; or
(3) Consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute (sua sponte)
II. The Approach For Summary Judgment
* Be fastidious and detail oriented!  There can be both claims and defenses, and each must be analyzed, and each involves a different party with the burden of persuasion.  Break down each claim and/or defense into all its elements!  And analyse each element even if it seems obvious (analyze the existence of a copyright rather than skipping over it bc I assume its already established)
A. Start with the story/narrative
B. Identify the claim and/or defenses/elements/assertion
1. Break them down into the elements
C. Identify that the motion was actually filed
D. Identify who the moving party and the nonmoving party is
1. Identify which part of the claim the moving party is challenging, or if they are challenging the entire claim.  If it's all of the elements, each element needs to be examined.
E. Identify which party has the burden of persuasion
F. Identify what standard of proof informs that burden of persuasion
1. This will almost always be preponderance of evidence, but be on lookout for clear and convincing evidence.
G. Analyze whether moving party met its burden of production
1. By showing that, absent a response from the nonmoving party and given the relevant standard of proof, the jury would have to rule in favor of the moving party.
2. This can be done for the moving party if they don’t have the burden of persuasion in one of two ways, either :
a. By providing its own negative evidence, or
b. By showing that the nonmoving party lacks evidence
3. If moving party does not meet their burden of production, the motion should be denied.
H. If moving party meets their burden of production, that burden of production shifts to the nonmoving party
1. Who must show that, given the applicable standard of proof, there is a genuine issue of material fact.
* Both G and H are evidence driven.  Use rules in 56(c)(4), and analyze the evidence!
Default Judgment & Dismissals
I. Default Judgment
A. Overview
1. Default:  A post-service failure to defend
a. Rule 55(a). Entering a Default:  “When a party against whom a judgement for affirmative relief is sought has failed to pead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the party’s default.”
i. Thus, the asserting party must demonstrate to the court, by affidavit or otherwise, that the other party has failed to defend.
ii. When that happens, the court clerk enters that party’s default only, not yet a default judgment.
b. Service of process is critical here.
i. If there hasn't been an effective service of process, then there can't be a default entered against that party.
c. Only after the default has been entered can the P seek a full default judgement.
i. Thus, a default ≠ a default judgment
2. Default Judgement:  A fully enforceable judgment that may be entered against the party who, having been served with an adverse pleading, has failed to defend, and against whom a default has already been entered.
a. Thus, the party seeking a default will always be either a plaintiff or someone asserting a claim, typically the former.
b. A default judgment is a fully enforceable judgment.
3. The Difference Between Default and Default Judgement
a. A default merely strips the D of the ability to defend within that case.  A default judgment, on the other hand, is a final, binding, and fully enforceable judgement that other courts must honor.
4. How would damages be determined?
a. Normally, when the damages are not of a sum-certain, damages are determined at a hearing in front of a judge, but
b. If the damages sought are for a sum-certain, the clerk must enter the default judgement
i. An example of sum-certain damages would be a credit card debt.
ii. This is the only time a default judgment can be entered into by the clerk.  Every other circumstance, it must be entered into by the judge.
B. 3 Steps in the Default/Default Judgement Procedure:
1. Default. Initial Default, its Consequences, & Ability to Vacate
a. Default is entered: See above for default requirements/procedure.
b. The effect:  defending party loses its ability to defend on the merits of the claim
c. How it can be vacated: Rule 55(c). Setting Aside a Default . . . :  “The court may set aside an entry of default for good cause . . .” 
i. Courts are amenable to vacating a default because they prefer to decide cases on the merits.
1. Thus, almost any reasonable explanation will suffice to have the default vacated.  Essentially looking for good cause here to set aside.
a. For example, good cause for setting aside a default would be not receiving the complaint bc of negligence of server.
d. If the default has been entered and not vacated, we move to the default judgment process.
2. Default Judgment. Entry of Default Judgment
a. The clerk must enter the default judgment if
i. the amount sought is of a sum certain, and
ii. The defaulting party has not appeared.
1. If they have appeared, the clerk cannot enter the default judgment on its own.
a. Merely accepting/waiving service of process does not constitute an appearance for the purposes of Rule 55(b)(2) (Rogers v. Hartford Life & Accident Insurance)
b. All other default judgments must be entered by the court
i. Including any hearing on damages
c. A default judgment entered by the court would require the asserting party to attend a hearing, and make their case to the court’s satisfaction.
i. At this point, assuming a default has been entered and not vacated, the defaulting party is not there to defend at all.  It’s just the P explaining her case to the court.
1. Here, the court would want to see some evidence or support for the claim, and then a hearing on the damages.
2. The defaulting party might show up, but only to challenge the damages at the hearing (remember, they can't defend on the merits in terms of liability, but they can still defend regarding damages).
· The court has discretion here, so while they may deny the default judgment if they feel it would be improper to do so, they are not generally reluctant to do it.
3. Post-Default Judgment
a. Once entered, it's a fully enforceable judgment
b. How it can be vacated:  Rule 55(c). Setting Aside a . . . Default Judgment:  “The court . . . may set aside a final judgment under Rule 60(b).
C. Potential 7-Day Notice after default/default judgment before hearing 
1. The defaulting party is entitled to a 7-day notice if and only if they made an appearance or engaged in a post-filing intent to defend.  Rule 55(b)(2) (Rogers v. Hartford Life & Accident Insurance)
a. This is basically saying that if a defending party has made a post-filing affective appearance, they must be given 7-day notice prior to the hearing so they can come and defend the damages.
b. Notifying the opposing party of one’s intent to defend must occur after the filing of the lawsuit for this to constitute a legitimate attempt to defend that would give rise to the 7-day notice requirement.
2. Merely accepting/waiving service of process does not constitute an appearance for the purposes of Rule 55(b)(2) (Rogers v. Hartford Life & Accident Insurance).  Thus, accepting/waiving service alone would not give rise to the 7-day notice before the hearing
a. Otherwise, everyone would be entitled to notice always, because to have a default entered, there must have been proper service, it's a necessary condition of default.  And if that’s true for accepting service, it must also be true for waiving service.
b. Base-level for an appearance would be filing a pleading (answer).
D. Rule 60(b)
(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
· 3 Factors + discretion in determining Excusable Neglect:
(1) The extent of the prejudice to the plaintiff
(a) E.g.: P will have harder time making its case bc, for e.g., witnesses have disappeared.  Something like that.
(2) The merits of the defendant’s defense
(a) D would have to show some good faith basis for denying the claim
(3) Culpability
(a) Of why the defaulting party did not respond in a timely manner.
(+)  court’s discretion
· Rogers v. Hartford Life & Accident Insurance:   A judge has discretion to grant relief from a default judgment for mistake, inadvertence, surprise, or excusable neglect.
· However here, lower court did not err in granting relief from a default judgment because D’s lack of in-house procedural safeguards does not count as “excusable neglect,” even though it was largely the fault of a third party delivery service.  It was merely poor management and lack of safeguards.
· Court used the above 3 factors in determining no excusable neglect.
(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);
(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;
· If any judgment, including a default judgment is entered against someone who was not given proper service of process, or over whom the court does not have personal jurisdiction, that party can use 60(b)(4) to void that judgment.
(5) the judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.
* Two classic grounds here are (1) & (4), so look out for those on exam, but also keep (6) in mind, which is the catchall for any other reason that justifies relief, and keep (2) in mind in context of if there could have been a motion for new trial for newly discovered evidence, but its been past 28
* Also remember that to vacate a default judgment, first run through 55(c), which is the permission slip to get to 60(b).
· Rule 60(c).  Any Rule 60(b) motion must be filed within a reasonable time
II. Dismissals
A. Rule 41. Dismissal of Actions
· 41(a)(1). Voluntary Dismissal By the Plaintiff
· Three circumstances a Plaintiff can voluntary dismiss a case (first 2 are without court approval):
(1) (without court approval) Before the defendant files an answer or motion for summary judgment the Plaintiff can voluntarily dismiss the case.
(a) This will be dismissed without prejudice unless
(i) The notice states it is to be dismissed with prejudice, or
(ii) There has already been a previous voluntary dismissal (a P can only voluntarily dismiss a claim once)
(b) Without prejudice = you can file it again
(i) With prejudice = you can’t file it again
· Thus, here, a P can voluntarily dismiss an action without court approval and it is presumed to be without prejudice.  The presumption is rebutted if it's more than the first time it's been dismissed and/or the P voluntarily dismisses it with prejudice (this would happen if P settles and the dismissal with prejudice is a condition of the settlement. 
(2) (without court approval) If all the parties agree/stipulate
(a) Unless the stipulation provides otherwise, its dismissed without prejudice
(3) (with court approval) at any time, but under the terms that the court deems proper. Also presumed to be without prejudice unless it states otherwise.
· 41(b). Dismissal for Failure to Prosecute
· A dismissal sought by the defendant on the grounds that the plaintiff has not pursued the case.
· This dismissal is made with prejudice
· The motion can be made by the defendant or the court, but either way, dismissal here is deemed to be a judgment on the merits
· 6 factors in determining if a court should dismiss the case for failure to prosecute:
(1) Whether the failure was due to the party’s willfulness, bad faith, or fault;
(2) The extent to which the failure prejudiced the opposing party;
(3) The length of time in which the plaintiff took no action in the case;
(4) Whether adequate warning was given that such failure could lead to dismissal;
(5) Whether dismissal is necessary to deter future misconduct; and
(6) Whether less drastic sanctions are appropriate.
· 41(b) and other rules. Dismissal as a Judicial Sanction
· The court can dismiss a case as a sanction based on a party’s misconduct
· 4 Factors:
(1) Whether the plaintiff acted intentionally rather than accidentally or involuntarily;
(2) Whether the plaintiff engaged in a pattern of misconduct rather than just one or two incidents thereof; 
(3) Whether the plaintiff was warned by the court that he was “skating on thin ice of dismissal”; and
(4) Whether a less severe sanction would remedy the effect of the plaintiff’s transgressions on the defendant and the court.
Motion for Judgment as a Matter of Law
I. General
A. Consult Litigation Line
· Service
· Answer/Pre-trial motions 
· Discovery 
· Summary Judgment 
· Trial 
(1) Selection of the jury 
(2) Plaintiff’s presentation of evidence
(a) Rule 50(a)(1) Motion for judgment by D (nonsuit)
(3) Defendant’s presentation of evidence
(a) Rule 50(a)(2) Motion for judgments by P or D (directed verdict)
(4) Closing arguments; 
(5) Submission of the case to the jury (including instructions from the court on, among other things, the elements of the claims and defenses and the appropriate standard of proof); 
(6) The jury’s verdict 
(a) Rule 50(b) Motion for judgment (Judgment notwithstanding the verdict)
(7) Entry of Final Judgment
· Final Judgment 
· Appeal
B. Reasonable Jury Standard
1. Use a reasonable jury standard to determine if the judge should grant motion for judgment as a matter of law.
2. Ask: if a reasonable jury would have sufficient evidence to find against the moving party.
a. “I’m moving for judgment because no reasonable juror, even taking the evidence in the light most favorable to the opposing party, could rule against me.”
b. This is a relatively high burden in the context of motion for judgment, bc the judge would prefer the jury to decide, and thus, it will only be taken away from the jury for a good reason.
3. Draw all inferences in favor of the non-moving party
C. Justment as a matter of law only applies to jury trials
1. If it's a trial by judge, Rule 52 requires the judge to make written findings of fact.
a. Here, if a party disagrees, they can file a motion to try to convince the judge she’s wrong.
D. The only difference between judgments as a matter of law and motion for summary judgment is timing.
E. Motions for judgments can’t be filed until AFTER the other side has been heard, and no new judgment can be filed when the case goes to the jury.  Only a previously filed motion can be renewed after the jury verdict.
II. Rule 50. Judgment as a Matter of Law in  a Jury Trial; Related Motion for New Trial
a) Judgment as a Matter of Law.
(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.
(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.
(b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:
(1) allow judgment on the verdict, if the jury returned a verdict;
(2) order a new trial; or
(3) direct the entry of judgment as a matter of law.
A. Rule Explained
· 50(a)(1) “Nonsuit:”  
· 50(a)(1)(A):  After the first party (usually the P) has been heard, the court can rule on a specific issue if no jury would have a legally sufficient basis to find for the party on that issue.
· At this point, the P has been heard, and the D can file a motion for judgment (nonsuit)
· Only a D can file here.  A P could not file a motion for judgment at this point because the D has not yet been heard.  An adverse party can only file their motion for judgment once the other side has been heard.
· 50(a)(1)(B):  If the finding/resolving of the above issue is dispositive/central as to the entire claim, the court can grant a motion as a matter of law against the party on the entire claim.
· 50(a)(2) “Directed Verdict:”
· After both P & D have been heard, either party can move for judgment because both parties have been heard.
· Again, the court will grant the motion of no reasonable jury could find legally sufficient evidentiary basis to rule in favor of or against the claim, depending on who’s filing the motion.
· 50(b) Judgment for Renewal  “Judgment Notwithstanding the Verdict:”
· IF, and ONLY IF, the party previously filed a motion for judgment that was already denied, then a party can file to renew that motion notwithstanding the verdict.
· If a party did not file the motion before the question was submitted to the jury, they cannot file anything once it has been submitted to the jury or after.  It must have been previously filed and denied.
· Conversely, if you have filed a motion previously and it was denied, you can renew that motion following the jury verdict.
· The judge will want to respect the jury’s finding, and thus will only grant the motion for judgment post verdict if there is a very good reason to do so.  I.e. no reasonable jury could possibly have found what they found given the evidence.
· Party has 28 days to renew a JNOV motion.
· Honaker v. Smith:  D filed a motion for judgment after both parties had been heard, and court granted the motion on a couple of counts, but not as to the §1983 claim, thus allowing it to go to the jury.  Smith renewed the motion after the jury verdict.  Even though the jury found in favor of Honaker, the judge granted Smith’s renewed motion because no reasonable jury could have found an evidentiary basis to find that Smith set the fire under the color of state law.
· Here, there was some evidence on both sides, but the evidence on Smith’s side was overwhelmingly superior, leading to a finding that the jury couldn’t have reasonably found in favor of Honaker.
* The terms “nonsuit,” directed verdict,” and “JNOV” are STATE LAW terms, not federal terms.  The federal term for all of them is “motion for a judgment as a matter of law.  Just use the state law terminology as a heuristic.
Motion for a New Trial
I. General
A. Timing
1. Rule 59 can only be filed after a jury or judge has arrived at a verdict
2. There is no technical relationship between Rule 50 and Rule 59
a. but as a practical matter, a renewed  Rule 50 motion of judgment (JNOV) and Rule 59 motion for a new trial are often filed together by a party.
B. Standard
1. Here, unlike motion for judgment, there is no reasonable jury standard.  The only standard is if there was a harmful/prejudicial mistake at trial that affected the judgment and undermines our confidence in the verdict.
a. “Even if a reasonable jury could have ruled the way they did, in assessing the motion, I can still grant a new trial if I believe there was a harmful/prejudicial injustice.”
b. Thus, this has nothing to do with a reasonable juror standard.
2. The judge can assess the evidence independently, and need not view evidence in a light most favorable to any party
3. Judges could, if they deem appropriate, assess the credibility of witnesses.
II. Rule 59
· 59(a)(1). Grounds for New Trial: “The court may, on motion, grant a new trial on all or some of the issue--and to any party--as follows:
(A) After a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.
· 59(b) Time to File a Motion for a New Trial: “A motion for a new trial must be filed no later than 28 days after the entry of judgment.”
· 59(d) New Trial on the Court’s Initiative or for Reasons not in the Motion:  The court, within 28 days, can on its own may order a new trial for one of the reasons below indicating harmful/prejudicial mistake that likely affected the outcome of the case.
A. Rule Explained
· 59(a)(1)(A):  Harmful or prejudicial errors occurred during the trial, and those errors affected or likely affected the outcome of the case.
· (non-exclusive) list of typical harmful/prejudicial errors:
· Any prejudicial mistake at trial
· Errors in the jury selection process;
· Erroneous evidentiary rulings (one of the most typical);
· Erroneous jury instructions;
· Verdict as being against the weight of the evidence;
· Excessiveness or inadequacy of the verdict (Gasperini);
· Misconduct by the judge, jury, attorneys, parties, or witnesses; or
· Newly discovered evidence
· 59(a)(1)(B):  Applies when it’s a trial by judge (neither party sought a jury trial or its an action seeking equitable relief.
· This is the same as the one above.  Same thing.  Prejudicial error leading to a manifest injustice.
· 59(b):  Must be filed within 28 days
· If, for example, new evidence is found anytime after the 28 day period, the party would have to use Rule 60(b)(2) to vacate the judgment on grounds of newly discovered evidence.
· < 28 days = Rule 59(1)(a)
· >28 days = Rule 60(b)(2)
B. Tesser v. Board of Educ.:  A plaintiff is not entitled to a new trial if the evidence was sufficient to support the defendants, defense witnesses were credible, and any error was harmless.  The error must be prejudicial.
1. Here, the fact that the jury deliberated only two hours was not in itself enough.
2. She said being made to take the stand before the D was prejudicial, but court said this wasn;t enough bc she could have just testified again after the D testified.
3. She said that being forced to reveal her tax returns was prejudicially erroneous jury instructions, but court said Jury was specifically instructed not to consider her tax bracket in making their decision.
Claim & Issue Preclusion (the finality of judgments)
I. Claim & Issue Preclusion (overview)
A. Premised on DP fairness and efficiency
1. Also premised on the importance of finality.
B. The Trigger: 2 Cases
1. All claim and issue preclusion issues involve 2 cases: one previously litigated, and one pending.
2. Thus, the question becomes if claims/issues already adjudicated (or in the case of claims, if they were not litigated but should have been) are barred from being re-litigation in the second suit.
C. Claim Preclusion vs. Issue Preclusion
1. Claim Preclusion (res judicata): Once a case has gone to final judgment, and the appellate process is complete, the claims that were litigated are forever foreclosed.
a. Claim preclusion forecloses the assertion of any previously litigated claim between the parties that has gone to judgment
i. “Claim,” here means all rights of action that were actually litigated in the case, and all those that should have been.
1. Thus, claim preclusion involves already litigated claims, and unlitigated claims that should have been litigated as well.
a. In this sense, it is tied to compulsory counterclaims.  It’s the same spirit.
b. Most common scenario is a claim that needed to be raised but wasn’t.
2. Issue Preclusion (collateral estoppel):  Does not bar entire claims, but parts of claims instead. So maybe one element of a claim, or maybe one fact.
a. Issue preclusion forcloses parties to a litigation from re-litigating an issue that was raised and decided in a prior proceeding between them.
i. Here, the issue needs to have been actually litigated previously.  No “should have been” litigated.
b. Issue preclusion can apply to any issue, including affirmative defense-related issues.
D. Difference between a claim and an issue
1. Claim:  A full cause of action
a. E.g.: The D negligently caused an accident by running a stop sign
2. Issue:  Discrete parts of claims, like elements or findings of fact.
a. Did the defendant run the stop sign?
i. This is a discrete part of the claim that may be relevant to future claims.  If so, it has already been litigated.
E. Pay Attention to Where the Courts are, whether they are federal or state, and if federal, whether on fed question or diversity
1. See intersystem preclusion below
2. This is likely to be a wrinkle on the exam
II. Intersystem Preclusion
* The first case that goes to judgment controls the scope of that judgment by applying its relevant law of preclusion.  (What matters most is the law/location of the first decision)
A. State-to-State
1. Art. IV, § 1: Full Faith & Credit Clause:  Each state must respect the judgments of its sister states.
a. Thus, the law of the state court first rendering judgment controls.
i. Thus, if the first case was in CA and the second was on AZ, the AZ court would have to apply the preclusion law of CA
B. State-to-Federal
1. 28 U.S.C. § 1738. FFC Statute:  Federal court must respect the judgments of a state court
a. Thus, the law of the state court first rendering judgment controls.
i. Thus, if the first case was in CA and the second case is fed court, the fed court would adopt CA preclsuion law, including the primary test for the same claims.
C. Federal-to-State
1. Art. VI, cl. 2: Supremacy Clause:  State court must respect the judgments of a federal court
a. Thus, the federal law of preclusion controls.
i. Federal Question cases: Pure federal law
ii. Diversity: Federal court first rendering judgment should generally borrow the preclusion law of the state in which it sits.
1. Fed court sitting in diversity in CA uses CA preclusion law.
iii. Thus, if the first case was in fed court on fed question, and it went to CA court in the second case, fed preclusion law controls.
1. BUT, if the first case was in fed court sitting in diversity, and the second case goes to CA (or any other state), the law of the state in which the fed court sat is the controlling preclusion law in the second case.  So if the fe
III. Claim Preclusion
A. General
1. Claim Preclusion (res judicata): Once a case has gone to final judgment, and the appellate process is complete, the claims that were litigated are forever foreclosed.
a. Claim preclusion forecloses the assertion of any previously litigated claim between the parties that has gone to judgment
i. “Claim,” here means all rights of action that were actually litigated in the case, and all those that should have been.
B. 3 Elements for Claim Preclusion (same 3 elements for state and fed court)
1. Same Claim (or should be treated the same)
a. The claim in the second proceeding must be the same claim as the one in the first proceeding.
b. 2 ways that courts define same claim:
i. Same Transaction(s) Approach (Fed and most states):
1. Same basic idea as the same transaction test from joinder and common nucleus test from supplemental jurisdiction.
a. This is a broader standard than the primary rights approach (below)
2. The Standard: Consider if there is a set of operative facts leading to one or more rights of action.  (use restatement standard (below))
a. If any of the claims would fall under any of those rights of actions, they are either the same or should be treated as the same.
b.  Restatement of Judgments §24(2):  “What factual grouping constitutes a ‘transaction,’ and what groupings constitute a ‘series,’ are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage.”
c. Thus, consider a common nucleus of operative facts in light of at least 3 things:
i. whether the facts are related in time, space, origin, or motivation;
ii.  whether they form a convenient trial unit; and
iii. whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage.
* Apply this Restatement test by taking a detailed look at the facts!
* We are asking if the arise from the same operative set of facts such that it would make sense to treat them as the same
* Don’t ask how the claims are different.  Ask how they are similar.
ii. Primary Rights Approach (CA)
1. Every cause of action is designed to protect a particular primary right.
a. The basic primary rights include:
i. The primary right to enter into and enforce contracts
1. Cause of Action = breach of contract
ii. The primary right to the integrity of your property
1. Cause of Action = trespass/conversion, etc.
iii. The primary right to avoid personal injury (bodily integrity)
iv. Cause of Action = Negligence
v. The primary right to the integrity of one’s reputation
1. Cause of Action = libel/slander/defamation
2. The Standard:  If the claim raised in the current proceeding derives from and involves the same primary rights as the claim adjudicated in the prior proceeding, that claim is considered to be the same claim for purposes of preclusion.
HYPO:  P & D get into car accident, and P sues D in first case for negligence leading to a broken arm.  She wins the case.  P later brings a subsequent case, this time again claiming negligence leading to back injuries, as well as intentional tort.
-Here, the negligence claim in the second suit is obviously the same claim as in the first suit, even though she is claiming different injuries.  Still the same claim.  Under primary rights theory, the intentional tort is also the same claim because it involves the same primary right to be protected against personal injury/bodily harm.  Thus, both claims would be considered the same claim for purposes of claim preclusion.
What if in the second suit, she sues for damages to her car (assuming this wasn’t raised in the first suit)?  Here, the claim surrounding the car would not be considered the same bc it involves a different primary right, i.e., the right to the integrity of her property.  And this is where primary rights approach differs from the federal same transaction approach, where everything in case two would be the same claim bc it all arises out of the same transaction, because the car claim arises out of the same operative facts that give rise to one or more rights of action (negligence and damage to property).
2. Same Parties (or persons who should be treated as such)
i. General Rule of Mutuality: As a matter of due process, only the parties to a case are bound by the judgment and only those bound by the judgment can benefit from it.
ii. 🔗Hansberry v. Lee
iii. It’s called “mutuality” bc here, only the parties present in the previous action can be bound by or benefit from the previous judgment, which they both share, mutually.
iv. Only a party to the first case can assert claim preclusion against someone who was also party to the first case.
b. 6 Exceptions (6 ways a non-party can be bound and should be treated as a same party):
i. A person who agrees to be bound by the prior judgment.
ii. If the parties have a substantive legal relationship (focuses on privity in property law).
iii. Parties bound by true representative suits formalized by law
1. Formal suits in which a party is suing on behalf of someone else, like class actions.
a. Must have 3 things:
i. Interest of party and non-party must be aligned
ii. Representative must understand they are acting in that capacity
iii. Proper notice
iv. When the named party in the second suit controlled the litigation of the first suit.
1. Like they funded it or planned its strategy
v. When the named party in the first suit is using the party in the second suit as an agent by proxy.
1. Party asserting the party is a proxy has the burden of demonstrating as much.
vi. Special statutory exceptions, so long as they are consistent with due process.
c. Taylor v. Sturgell: Virtual representation is not allowed under federal preclusion law, and if a state adopts it, it must comply with DP requirements, which would be unlikely. Fed court only has the above 6 exceptions.
i. Problem 13-10: the above rule is federal preclusion law. So if the intersystem preclusion called for applying state law of preclusion, we cannot cite Taylor, and keep in mind that virtual rep may still be in play.
3. Previous Judgment was Final, Valid, & On the Merits
a. Final
i. Standard: A judgment is final when a trial court has definitely ruled on it, i.e., when all that remains for the court to do is to assess costs or execute the judgment.
1. Fed Courts: Must be entered into court’s docket
a. Thus, while a case is pending on appeal, that claim is still final unless and until that claim is reversed on appeal.
2. California Courts:  A judgment is not final for purposes for preclusion until the appellate process is complete.
ii. An exception does not exist to the doctrine of res judicata for individual equitable purposes. Federated Department Stores v. Moitie.
b. Valid
i. Standard: A judgment is deemed valid if the defendant had proper notice, if the requisites of personal jurisdiction were satisfied, and if the rendering court had subject matter jurisdiction over the controversy.
1. Thus, this is only a check on the following 3 things in the prior case:
a. Notice
b. Pers. Jur.
c. Sub Matt. Jur.
i. This practically almost never happens because the fed court decided it had sub. matt. jur.
c. On the Merits
i. A final judgment entered for the plaintiff will ALWAYS be on the merits.
1. Problems 13-6, 13-7
ii. If the judgment is for D, the following 4 instances are NOT on the merits:
1. Dismissal for:
a. lack of (personal or sub matter) jurisdiction
b. improper venue
c. Nonjoinder or misjoinder joinder of parties
d. improper service
2. Voluntary dismissal/court dismissal w/out prejudice
3. Statute or rule that says this type of dismissal is not on the merits unless the court specifies to the contrary.
4. If the claim was dismissed for prematurity (it was filed too soon) or the D failed to satisfy a precondition to the suit.
iii. If it doesn’t fall in any of the above categories, then the previous judgment was on the merits.
iv. Dismissal for failure to prosecute is on the merits.
C. Even if claim preclusion won’t work, issue preclusion still may apply.
IV. Issue Preclusion
A. General
1. Issue Preclusion (collateral estoppel):  Does not bar entire claims, but discrete parts of claims instead. So maybe one element of a claim, or maybe one fact.
a. Issue preclusion forcloses parties to a litigation from re-litigating an issue that was raised and decided in a prior proceeding between them.
B. The 4 Elements for Issue preclusion
1. Same Issue is involved in both actions
a. The issue need not be identical, but rather, if we should treat them as being the same.
b. An indication that issues shouldn’t be treated the same is if they have changes in facts or law.
c. 4 Things courts look at in deciding if we should treat the issues the same:
i. Identify the issue in the first case that was part of that someone may want to preclude from the current case. Then Identify the issue in the second case.
1. Look for factual or legal similarities or dissimilarities between those issues.
a. They just have to be similar enough for us to conclude that we ought to treat them as the same.
b. They don’t have to match up exactly, but if they do, then we know it's the same issue.
i. However, CA seems to use a stricter standard, requiring “identical” issues, but its an pen question as to whether this really is a narrower standard, or ust imprecise language that works the same as the fed standard.
ii. Look at the nature of the underlying claims
1. Contracts claims? Civil rights claims?
2. Here, we are examining the foreseeability and context of the potential issue preclusion. If the underlying claims are different enough such that the context surrounding the issue is different, or the consequences in the second case are significantly greater, then maybe we shouldn’t treat them as the same.
3. Thus, if this new use is surprising, unusual, unforeseeable, etc, we may not want to treat them as the same bc it wouldn’t be fair to the party being precluded.
iii. Consider policy arguments for or against the use of preclusion.
iv. Consider Fairness and Efficiency
2. the issue was Actually Litigated in the first action
a. Actually litigated means (3 Elements):
i. The issue was raised in the prior case;
1. Either by one of the parties or the court
ii. it was formally contested;
iii. and submitted to the court for decision (court or jury)
b. Examples of issues that were actually litigated bc they satisfy the 3 elements (this is a lower bar than on the merits)
i. Motion for summary judgment
ii. Motions for judgment as a matter of law
iii. Motion to dismiss for lack of pers. jur./sub matt jur/anything.
c. Situations that are not actually litigated
i. An admission is not actually litigated
1. and thus, an admission in a prior case cannot be binding in a subsequent case.
ii. Judgment entered by default 
iii. Confession or stipulation
iv. Dismissal for failure to prosecute
3. the issue was Decided & Necessary to a valid judgment
a. Keep Decided/Necessary separated
b. Decided: Can be either expressly or implicitly decided
i. Express: Issue expressly decided in court/jury finding of facts/law.
1. “D ran the stop sign.”
ii. Implied: Jury rendered a general verdict that D negligently caused the crash, and an implied fact in that judgment is that D had to have run the stop sign for that to have happened.
c. Necessary to the Judgment: It was necessary to decide the judgment.
i. Ask: Will the judgment stand if you remove that issue from the prior case? If yes, then not necessary. If no, then necessary.
ii. Alternative Determinations: When a court’s judgment was premised on alternative findings, either of which would sustain the judgment without reference to the other.
1. Multiple determinations are alternative if each of those determinations standing alone would be sufficient to sustain the judgment. They are multiple sufficient determinations; either one on its own is adequate to sustain the judgment.
a. R (2d) Federal Approach: Neither alternative determination is binding from case 1 unless affirmed on appeal.
i. Thus, neither is necessary unless affirmed on appeal.
b. CA Approach:  If an alternative determination is either appealed and reversed, or not examined on appeal, then it will not be precluded.
i. But what about if it’s not appealed? Samara seems to implicitly indicate that it will be precluded if not appealed, but the language leaves open the possibility that it will not be precluded.
1. Samara v. Matar: “we now conclude that a ground reached by the trial court and properly challenged on appeal, but not embraced by the appellate court’s decision, should not affect the judgment’s preclusive effect.”
2. Give our opinion if this is brought up (like if a court has to use CA issue preclusion standard). I'd argue to adopt the R(2d), perhaps with court discretion.
c. NY Approach: It depends on facts and circumstances.
2. The worry is that one of those issues didn’t get adequate consideration from the court.
3. First step is to determine if there are alternative determinations, and the second step is to apply the appropriate approach (and considering talking about practicality of NY approach if relevant).
4. both actions involve the Same Parties or those in Privity(those who should be treated as such)
a. Involves the exact same standard as claim preclusions and Taylor’s rejection of virtual representation in federal court and its 6 exceptions to mutuality (see above).
b. BUT, there is one wrinkle with issue preclusion, and that’s the allowance for defensive non-mutual estoppel always, and the likely allowance of offensive non-mutual estoppel.
c. Non-Mutuality: There’s something the parties (or those who should be treated as such) don’t share. This occurs when a party filing for preclusion is not bound by the prior judgment because they were not a party in the first suit. In other words, this is when someone not party to/bound by the first judgment is looking to benefit from preclusion.
i. A non-party may be able to assert issue preclusion against someone who was a party to the prior case.
1. “In both offensive and defensive use situations, the party against whom estoppel is asserted has litigated and lost in an earlier action.”
2. Here, it is a party seeking to benefit from the judgment even though they aren’t bound by it.
d. Defensive Non-Mutual Estoppel: When the defendant (or someone defending a claim) who was not party to the prior suit seeks to preclude the asserting party (who was party to the prior suit) from asserting an issue.
i. This is always allowed in Fed courts and in CA, and it is presumed to be fair bc of existing fairness safeguards.
e. Offensive Non-Mutual Estoppel: When the plaintiff (or someone asserting a claim) who was not party to the prior suit seeks to preclude the defending party from defending an issue.
i. This is only allowed if it is deemed to be fair under the circumstances, and the court can use its discretion here. Which is to say, if an asserting party seeks to use offensive non-mutual estoppel, the court should be cautious that neither of the 2 unfair circumstances below are present, but if theory are present, the court has discretion to not allow it.
a. Indicia of unfairness:
b. If the P adopted a “wait and see” attitude
i. Check this by asking if the party could have intervened in the first action. If they could have, and they were just waiting to see how the first case would be decided so they could use that judgment offensively in a second case, that's both unfair to the D and inefficient (they should have just joined in the first one).
c. If the use of the issue in the first case has substantially different consequences in the first case, such that the D in the first case may not have vigorously defended the issue. Examine D’s incentive to defend the issue in the first suit.
ii. Parklane Hosiery Co., Inc. v. Shore: A litigant who was not a party to a prior judgment may nonetheless use that judgment offensively to prevent a defendant from relitigating issues resolved in the earlier proceeding, provided that (1) the plaintiff could not easily have joined in the earlier action and (2) use of the judgment will not result in unfairness to the defendant.
1. For our purposes, don’t treat those as 2 elements, but fairness checks.
f. Defensive/Offensive Non-Mutual Estoppel = Defensive/Offensive Non-Mutual Issue Preclusion
g. While our ears are more attuned to unfairness in the offensive context, ides wants us to be equally aware in both defensive and offensive, but just realize that for defensive, the fairness safeguards are pre-existing and already built into the same issue elements, bc there we ask if it’s fair (and efficient) to treat them as the same.
HYPO: Ides runs a stop sign which causes him to crash into both Ethan and I. I sue Ides for negligence and the court rules in my favor, along the way deciding that Ide’s did indeed run the stop sign. Ethan and Ides are now the non-mutual party in the second suit between them two. Ethan can’t assert claim preclusion, against Ides bc the case between them two is a separate action, but, Ethan can probably claim non-mutual offensive estoppel against Ides to preclude Ides from asserting that he didn’t run the stop sign. Its the same issue, actually litigated previously, it was decided & necessary, and although they are not the exact same parties (they are non-mutual) we should treat Ethan as a same party to the first suit on the issue of Ides running the stop sign, unless it can be shown something unfair is happening.
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