Civ Pro Outline

Due Process

Due Process is 

· Notice reasonably calculated (Mullane)
· With the opportunity to be reasonably heard (given context) (Matthews) 
· Matthews standard—fact driven based on circumstances 

· Applies in timing of hearing and nature of hearing
Matthews standard 

· Consider party to be heard

· Consider current measures, and what- if any- benefits would come from adding new measures

· Consider effect on defendant
Class Actions— one person brings suit as a representative of a larger group
· Fair and Adequate representation

· Must satisfy rule 23 

· Rule 23 promotes fairness and efficiency

Process: 
· What’s the story? 

· Claim

· Relief sought

· Complexities of case

· Would this be suited for class action? 

· Application of Rule 23

23A—Satisfy the 4 Prerequisites: 
· Numerosity 

· # of people

· Quality of people—nature of claim, location 

· Commonality 

· Common Qs seeking a common answer that drives the litigation

· Typicality 

· Do they share in the common question

· May worry about potential conflicts of interest that may make their claim untypical

· Adequacy of representation

· Look for conflicts

· Does rep have a claim that isn’t representative of the class/ m

23b—Types of class certifications
· B1—if proceeding in the absence of the class would be harmful to
· (a) defendant – comply with inconsistent/confusing judgments

· (b) potential class members—if there is a limited sum for relief 

· B2— injunctive or declaratory relief is appropriate for the class as a whole
· Damages must be uniform (not individualized) 
· B3— seeks individualized relief, commonality predominates and class is most fair and efficient means
· Commonality can’t be predominated by individual claims—protect members interests
· Class action is superior to other methods—fairness and efficiency 
· Hard to get

· Notice requirements under 23c(2)
-Subclasses? – should larger class be divided into subclasses? 
Pleadings- documents through which parties present their case to court and define scope of the action
· Doe v. Los Angeles- code pleading- premised on facts constituting a cause of action.

· P didn’t show D knew facts—facts failed to state claim under statute. (California standard) 


· Leatherman- original federal pleading standard—short and plain claim that provides notice for the other party to begin to prepare. 

· “Plausibility Standard”- Iqbal
· Conclusory allegations

· Repetition of an element of the right of action

· Doesn’t get the presumption of truth. 
Iqbal Method: 

1. Identify operative facts and the right or rights of action arising out of those facts
2. Identify the elements of each right of action

3. Set aside conclusory allegations in the complaint and then determine whether the remaining non-conclusory factual allegations state a claim upon which relief can be granted

· Iqbal Method is essentially the code pleading standard. 
· Virtually no difference between a “general” allegation of intent and a “conclusory” allegation of intent

· Very subjective

How to Approach a complaint in federal court: 
· Present a truthful narrative that leads the reader to draw inferences of intent. Look for a pattern that supports the claim. Aim for code pleading. 
· Exception for allegation of fraud or mistake (9b) 
· Must state w/ particularity—avoid meritless accusation that can hurt reputations
Personal Jurisdiction: Power of a court to bind a person to its judgment 
1. Look at state statute

2. Traditional Methods? 

a. Domicile

b. Voluntary Appearance (contr. Voluntary appearance) 
c. Consent to Service on an Agent

d. Transient or Tag Jurisdiction

3. Minimum Contacts Test

Process for Contacts Test

· Story and Realistic Appraisal of the facts

· Do any facts establish a purposeful connection w/forum state? 

· Quantity/Quality of facts

· Connection between contacts and claims

· Zero to sporadic (probably not); Looking for continuous, systematic, and substantial, or continuous, systematic, and related 

· Rebuttable Presumption

· D can rebut reasonable presumption (but it is very difficult to rebut) 
Level of Contacts: (Continuous and Substantial?)
BK

· Established substantial and continuous relationship: making payments, buying supplies, entering contract for 20 years
· Claim was related to activities

International Shoe

· Had employees in state who did business regularly for 4 years 
· Claim was related to activities

Calder

· Effects test: D commits an act such that P feels the brunt of harm in the forum state. And D aims conduct at forum state such to be consider forum the focal point of the harm
· Facts: D published an article about a CA person, about their actions/job in CA, and article was geared towards a CA audience. 

· Reasonable that D would be haled into a CA court. 

Bristol Meyers

· No Spec. Juris b/c: 

· Non-resident P’s and D who is not at home in state. 

· D’s contacts w/ state do not relate to claim nor are they substantial
General Jurisdiction – non-resident defendant’s contacts w/ forum state are so extensive that it’s as if they are domiciled there

· Corps- where incorporated and their principal place of business (HQ)
· Contacts must be so substantial they render corp. at home in forum state 

*Reasonableness plays no part in analysis—if you can assert they are at home. 

Service of Process: 

· Formal delivery of relevant legal documents to the opposite party

To satisfy service of process, must: 

· Comply with statute (or rule) authorizing the form of service used 
· Comply with Due Process standards – notice reasonably calculated 
*Actual notice virtually always satisfies due process; But Actual notice has no bearing on statutory rule standards
· If actual notice was not effected, then have to do due process analysis 

Rule 4(e)- serving on individuals
· Can use the law of the forum, federal rules, or where the defendant will be served. 

· Federal rules 

· Delivering a copy of summons and complaint personally 
· Leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age/discretion

· Delivering a copy of each to an agent authorized by appointment or by law to receive service of process. 

· Forum Rules

· Out of State forum rules

Rule 4(d) Waiver

· Request for defendant to waive their right to service of process, by sending a waiver which must be signed and returned (within 30 days) 
· If not signed/granted, then must effect official service 

· Caution: If close to end of statute of limitations period, then do not want to send a waiver because then defendant could run out the clock. 
Rule 4(h) service on a Corp

· Service can be completed by delivering to an officer, managing or general agent, or to any other agent authorized to receive service of process. 
Substantial Compliance- courts often take liberal approach to service of process accepting substantial compliance rather than demanding strict adherence. Factors of attempted service considered. 
· Outcome will depend on how strictly the court construes the rules

Rule 4(m) – Time limit for effecting service
· If not served within 90 days after complaint is filed, fed court may dismiss action 
· Dismissed without prejudice but SoL may still run out
· Court must extend time for service if P shows good cause for the failure
· If default judgment is appealed—facts are taken as supporting those appealing the default judgment 
Venue- geographic location in which the lawsuit is filed

· Objection to venue has to be raised when first in court

· if venue is proper when case is filed, remains proper despite any reconfiguration of parties 
· burden of proof on P’s but only if challenged by D. 

Venue: § 1391
· (b) (1)-- if defendants are residents of same state but different districts, than any of districts can be used. (but needs to be multiple defendants) 
· (b)(2)—Proper in district where substantial part of events giving rise to claim occur

· Multiple parties and multiple claims—venue has to be proper for all defendants in a party.  
· Corp. – minimum contacts on district level (domicile or substantial contacts) 
Process for Venue: 

· Treat venue (district) as a state and decide whether it has minimum contacts (using min. contacts test

· BK

· Int’l Shoe

· Calder Effects

Transfer of Venue 

Process: 

1. Make sure original venue is proper

2. Make sure venue for transfer is proper (or parties consented) 

a. Treat venue for transfer as state and use minimum contacts test

3. Private and Public Conveniences 

a. Must be clearly more convenient, because P’s choice is preferred
b. Private: 

i. Access to proof

ii. Compulsory process 

iii. Cost of attendance for witnesses

iv. Conflict of law problems

c. Public: 

i. Local interest

ii. Administrative difficulties

iii. Forum’s familiarity w/ law

iv. Conflict of law problems

· 1404- proper to proper; includes anywhere it could’ve been filed

· Includes personal juris. 

· law travels (Van Dusen Rule)
· Does not apply in federal Question cases

· Under 1404 transfer is allowed if all parties consent even if new court would lack PJ, venue, or both
· 1406- improper to proper (or dismiss)

·  law does not travel
Transfer when OG court lacks Pers. Juris. – standard remedy is to dismiss the case 
· However, fed. Dis. Court lacking P.J. over D could transfer case to another fed court where venue would be proper and service of process could be effected. 
· If venue is proper, but PJ is lacking, motion to transfer is made under 1404
· If venue and PJ are lacking in OG court, motion should be made to 1406

· (Substantive law will not transfer in either case, b/c PJ is lacking) 

12(B)(3) – Dismiss for improper venue- can only use if no other federal court where venue is proper. 
Forum Selection – contractual provision that suits may or will be filed in particular forum—waives objections to personal jurisdiction and venue. 
3 Step Approach

1. Does the forum selection clause apply? 

2. Is it enforceable? 

a. Strong presumption of enforceability 

i. Not enforceable if unfair, unreasonable, through fraud, or against strong local policy

3. Permissive or exclusive? 

i. “may” – permissive 

ii. “Shall” “must”—exclusive 
b. Is there a federal option? 

· If filed in Fed. Ct. but it’s not in clause: 
· If venue proper—motion to dismiss for forum non conveniens

· If venue improper—12(b)(3) and 1406

Forum Non Conveniens—Dismissal Doctrine: very similar to reasonableness of pers. Juris. 
· Permits court to decline the exercise of jurisdiction if the suit may be filed in another more convenient forum. 
· Can be used by fed courts when more convenient forum is in foreign country

· Can be used by state court if more convenient forum in a sister state/abroad
Approach:

1. Is there an alternative forum that provides some remedy? 

2. Gilbert analysis— Do the balance of private and public concerns implicated by choice of forum weigh heavily in favor of dismissal? 
· Piper Aircraft—foreigners who are not residents and only choose forum for law’s favorability get no weight to their choice of forum. 

Subject Matter Jurisdiction – court’s authority over a particular type of case 
Independent Basis? (on the day of filing) 
· Federal Question (1331) – claim centric, appearing on face of claim 
· If 1331 is satisfied, then Article III is satisfied 

· Creation test?—is the claim one created by federal law

· Essential federal Ingredient Test—(state law) claim supported or defeated on the construction of federal law 

· Gunn Approach to determine if it should be heard 

1. Essential fed. Ingredient test – construction or interpretation of the law. 
2. Actually disputed – although can’t really infer too much since analysis is claim centric 

3. Substantial—important to federal system as a whole? 

4. Upset balance between Fed and State? 

a. And lead to a flood of state law claims filed in fed court

· Diversity (1332) 

· Parties are diverse

· Factors to help determine domicile
· Voter reg

· Pay taxes

· Real and personal property

· Driver’s license

· Job/business

· Whenever person relocates, must show: 
· residence in new state

· intention to remain in state indefinitely 

· Corporations- place of incorp and/or HQ
· Organizations—citizens of every state they have a member in

· Amount in Controversy – must exceed $75,000

· Must be alleged in good faith 

· 1 P suing 1 D can aggregate claims 

· Multiple Ps or Multiple Ds must meet requirement individually 

· Subsequent event does not divest jurisdiction 
· Subsequent revelation may show lack of good faith 

· Attorney’s fees generally not included unless by contract or statute 

On multiple claims: 

· Find independent basis for one (anchor) 

· Check other claims for independent basis 

· If no ind. Basis, Supp Jurisdiction 

Supp. Jurisdiction 

· Federal question anchor

· (a) Common nucleus of operative facts? – expected to be brought in same case?
· To negate supp jx, congress must have expressly denied it by federal statute; if yes, then has Jx. 
· (c) Reasons for dismissal of non-fed claims—discretionary 
· State law is complex or novel
· Supp. Claims substantially predominate over original jurisdiction claims

· Fed claim which grants jurisdiction is dismissed
· Exceptional circumstances, other compelling reasons

· If Diversity anchor

· Common nucleus of operative facts

· If 1367b considerations are triggered 

· Amount in controversy 
· Complete diversity

· Kroger evasion
· When non-diverse party is named as 3rd party defendant 
· But if 3rd party counterclaims, then no evasion
· (c) reasons for dismissal of claims

Removal Jurisdiction -- Ability to hear cases that P initiates in state court but which D wishes to remove to federal court 

· 1441a – Removability in General--  if entire case could have been filed in fed. Court originally, then it can be removed to fed district of same geographic region. 

· All Ds must consent 

· Who have been properly served and joined (1446) 
· 1441b—limits on removal of diversity cases (on basis of diversity) 
· Not allowed if any “properly joined and served” defendant is a citizen of the forum state  

· 1441c—Removal of federal questions joined with nonremovable claims
· Allows for removal of federal claims in a case, and the claims which do not satisfy supplemental jurisdiction, are to be remanded to state court. 

1446—Procedure for Removal of Civil Actions
· B—must file for removal w/in 30 days of receiving complaint 

· If under 1441(a) all D’s who are properly served and joined must join in or consent to the removal 

· C—concerns with diversity removals 

· Burden on removing party to establish amount in controversy 

1447 Procedure after Removal Generally 

· Any motion to remand for defect in removal procedure must be within 30 days of the filing of the notice of removal 
· If lacking subject matter jurisdiction (at any time) case is to be removed 

· Orders to remand generally not appealable 
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Counterclaims

Rule 13—Allows a person subject to claim to file a counterclaim to opposing party 

· caveat—if claim is deemed compulsory then must bring it as a counterclaim (cannot be filed later) 

· Compulsory counterclaim 13(a)(1): 

· arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and 

· does not require adding another party over whom the court cannot acquire jurisdiction


· Determine whether a counterclaim is compulsory or permissive to decide whether a claim can be heard later on; (if compulsory, cannot be filed later)

Process: 

· Identify right of action that satisfies independent basis of jurisdiction 

· decide if person can bring counterclaim

· the federal rules always allow you to file a counterclaim
· Is there SMJ on counterclaim? 

· Independent basis? 

· Supplemental jurisdiction? [1367]

· nucleus? 

· discretion? 


· minority of courts view 1367 more loosely. May find a permissive counterclaim that still meets 1367—but jx may still be declined b/c of discretion

Crossclaims (13g) – claims between persons in same status (plaintiffs or defendants). 

· may file permissive if satisfy same transaction test. 

· once a substantive crossclaim is made, the co-parties become opposing parties, at which time the party receiving the substantive crossclaim may need to make compulsory counterclaims. 

· indemnity claims not substantive. 

Rule 20 is a generous permissive joinder rule

Process: 

· Start w/ 1 P v. 1 D w/ an indep basis of jx 

· is there a rule that allows joinder of parties? 

· (rule 20) analysis

· Persons may be joined as Ps if: 

· They assert any relief jointly, severally, or if it arises out of the same transaction, occurrence, or series of transactions; and 

· any Qs of law or fact common to all Ps will arise In the action. 

· Is there SMJ over added parties

· independent basis? 

· Supp? 

· 1367

· (a) common nucleus 

· if joinder standards of Rule 20 are satisfied, then so will 1367(a)

· If 1332 anchor—must satisfy 1367b

· if Ps joined under rule 20, no issue

· If Ds joined under rule 20, then must satisfy amount in controversy against each. 

· (c) court’s discretion


Rule 13h – allows D to assert add a party not named to the suit when asserting a crossclaim or counterclaim. 

· indep. basis of jx? 

· Can person file counterclaim? 

· Can person join parties? 

· Rule 13h—permissive joinder via R 20

· Rule 20—

· same transaction test? and

· common Qs of law and fact


· Does court have SMJ over counterclaims? 

Rule 14— allows a Defendant to bring in a 3rd party defendant on a theory of indemnity

· has to be brought in on theory of indemnity (if I lose, they have to pay my losses; not situation where another party is solely at fault). 

· after asserting rule 14 claim, then can piggyback all other claims under Rule 18. 

Once named, 3rd party defendant is completely in the lawsuit—getting all the burdens and benefits. (allows everyone to do everything, but doesn’t apply to jx). 

· Rule 14 on its own will not violate diversity reqs of 1332; 

· only if P later asserts claim directly against non-diverse 3rd party. 


Rule 24 – intervention by absentees (might want to rewatch the tail end of this class)

· allows absentees to join the suit, becoming whatever they seek to become, actual plaintiff or actual defendant

· Intervention

· As of Right (either by fed statute or)

· a timely motion (contextual) 

· the speed at which it acted once aware their interest were no longer protected

· interest relating to property or transaction that is subject of action

· impairment of interest without intervention

· movant’s interest is not adequately represented by the other parties to the litigation. 

· normally the decider

· Permissive Intervention

· may permit anyone who has claim or defense that shares with main action a common Q of law or fact

· may consider whether intervention will delay or prejudice adjudication of OG parties’ rights

Process: 

1. Independent basis of jx? 

2. Does a rule permit or require individual to intervene? 

3. Ind basis btwn intervening party and OG adversary

a. Indep basis? 

b. If neither—Supp Jx? 

i. 1367b – determine if party is indispensable. (could case have proceeded without them) 

1. intervention destroys diversity if intervening party is indispensable. 

2. 1332 complete diversity is not violated by intervention if it is by non-diverse, non-indispensable parties (Mattel) 

a. case law giving rise to 1332 allowed for this to happen

Rule 22 Interpleader
· joinder device used when 2 or more parties claim all of property, or collectively claim more than 100% of property

Ask: Does stakeholder face adverse claims to same stake? 

· 1335 Statutory Interpleader

· SMJ—at least two claimants diverse from one another; stake worth at least $500

· Venue—1397- district in which any claimant resides 

· PJ—2361 in any district; Nationwide service of process 

· Deposit stake—must deposit stake or bond w/ court

· Enjoin other proceedings—2361 court may enjoin all other suits against stake 

· fed court can enjoin if:

· authorized by statute 

· undermines jx 

· claim preclusion

· Rule Interpleader (Diversity Interpleader) 

· SMJ—normal rules: stakeholder diverse from all claimants, stake worth over 75k

· Venue—normal rules 

· Pers Jx—normal rules; borrow state long arm statute 

· Deposit stake—optional 

· Enjoining other proceedings—court may enjoin all other suits against stake

· same circs for ability to enjoin

Process: 

· Ind basis of jx? 

· rules permitting joinder in interpleader 

· ind basis of jx over interpleader claims 

· Supp jx over interpleader claims ? (how does this work here) 
Rule 19a – Compulsory Joinder (court can and will raise on its own) 

· ought to be brought in? 

· If P harmed (can’t get full relief)

· spotter: typically comes up in injunction situation

· Ask Q—What do parties want?—do you need absent party from case to give existing party what they want? 

· Absent party harmed b/c of their interest 

· D harmed b/c subject to double liability or inconsistent obligations 

· double liability—owe same amount to diff people out of same action

· inconsistent obligations – court orders tell to do incompatible things

· not possible to comply with both

· Can they be brought in? 

· Joinder feasible if absent party is: 

· subject to service of process (including PJ), and 

· joinder will not deprive court of SMJ

· b/c lacks complete diversity 

· Venue may become factor if joined party raises an objection

· most likely to be raised if venue premised on residency of Ds 

Rule 19b—if ought to be brought in, but can’t be: 

· goal is to figure out a way to proceed 

· B1- potential harm to absent party or existing party, consider whether any of present parties has same interest as absent party and can adequately represent that interest

· B2- can anything be done to avoid harm, add protective provisions, shape relief, or other measures 

· limit damages somehow

· Anything D can do; joinder through counterclaim or counterclaim in interpleader

· inviting parties to intervene

· B3—will resolution of case w/out required party fully settle underlying controversy 

· B4—if above factors suggest dismissal, consider effect on P if dismissed; adequate remedy somewhere?  

Summary Judgment [Rule 56]– challenges the evidentiary sufficiency of a claim or defense

· when granted, it means no reasonable jury could find in favor of the other party

Approach: 

· (pre-text) ID claim and elements of the claim 

· ID moving party and precise issue they are addressing

· Did moving party meet their burden of production? 

· any material used to meet a party’s burden of production must be reducible to admissible evidence (sufficient to allow a jury to rule in their favor).

· If burden of persuasion: 

· Must present affirmative evidence to support element, sufficient to create presumption there is no genuine dispute of material fact
· If not burden of persuasion
· Can either meet by: 

· Submitting affirmative evidence that negates essential element of nonmoving party’s claim 

· Demonstrating to the court that the nonmoving party’s evidence is insufficient to establish an essential element 

· Non-moving party Responds

· If no burden of persuasion

· show there is a genuine issue of material fact to at least one element

· If burden persuasion

· rehab evidence attacked w/ satisfactory opposing evidence 

· produce sufficient evidence to prove claim


Timing – can file motion anytime until 30 days after discovery

· unless different time set by court. 

outs for discretion by the court 

· if nonmovant shows it cannot present essential facts to justify opposition, court may 

· defer motion or deny it

· allow time or permit discovery , or 

· issue any other appropriate order 

· material used to meet burden of production must be reducible to admissible evidence sufficient to allow a jury to rule in favor. 

Summary Judgment Sua Sponte—56(f) 

· court can enter summary judgment on own initiative after giving the parties notice and reasonable time to respond. 

· can grant for nonmovant, or on different grounds
Default Judgment 

Process: 

1. entry of default by the clerk

a. where P filed suit and D was properly served 

i. service analysis? 

b. D does not respond


c. Get set aside? – “Good cause…” 

i. liberal application—often want cases decided on merits. 

2. Entry of default judgment (55b) 

a. By the clerk can enter if:

i. certain sum for damages; and 

ii. D has not appeared 

1. appearance here means actively engaged in case some way 

a. (filed answer or filed motion) 

i. receiving service/waiving service not enough

b. anything before complaint filed is not a response to complaint


b. Judge enters if can’t be done by clerk (under B1) 

i. discretionary judgment- can allow case to proceed; D gets at least 7 day notice of hearing. 

3. Enforcement of Def. Judgment 

a. Vacate? for either:      [55(c) and rule 60b] 

i. B1- mistake, inadvertence, surprise, or excusable neglect 

1. Courts consider: 

a. extent of prejudice to P

b. merits of D’s asserted defense 

c. culpability of D’s conduct

i. responsible for own internal procedures (Rogers) 

2. 1 year limitation

ii. B4 – void judgment 

1. PJ, SMJ, service

iii. B6 - Can set aside for any other reason that justifies relief
Dismissal 

Voluntary Dismissal 

· 41(A) P can voluntarily dismiss w/out court approval if: 

· D has not answered complaint or filed motion for summary judg ; or 

· a stipulation of dismissal is signed by all parties who appear 

· presumed to be dismissed w/out prejudice ; if not previous dismissal

· (A)2 – Dismiss w/ court approval 

· court may refuse if D shows will suffer serious legal prejudice as result

· not enough to have to litigate in another or forum, or P trying to gain adv. 

· Dismissal Presumed w/out prejudice, but up to Ct. 

Dismissal for Failure to Prosecute (failure to pursue claim) 

· Works as an adjudication on the merits, barring P form filing the same cause of action again. 

· In deciding if appropriate courts consider: 

(1) whether the failure was due to the party’s willfulness, bad faith, or fault; 

(2) the extent to which the failure prejudiced the opposing party 

(3) the length of time in which the P took no action in the case 

(4) whether adequate warning was given that such a failure could lead to dismissal 

(5) whether dismissal is necessary to deter future misconduct; and 

(6) whether less drastic sanctions are appropriate. 

· Fed Cts view dismissal for failure to prosecute as a step that should be taken only in cases of serious abuse. 

Dismissal as a Judicial Sanction

· Dismissal authorized for failing to comply with federal rules or a court order. 

· Factors considered in deciding whether dismissal is appropriate: 

(1) whether P acted intentionally rather than accidentally or involuntarily; 

(2) whether the P engaged in a pattern of misconduct rather than just one or two incidents thereof; 

(3) whether the p was warned by the ct that he was “skating on the thin ice of dismissal”; 

(4) whether a less severe sanction would remedy the effect of p’s transgressions on the D and the court.

· If case is dismissed under Rule 4(m) due to Ps failure to serve D w/in 90 days of filing the complaint, the rule specifies that the dismissal be w/o prejudice. 
Motion for Judgment [Rule 50] -- *Motion granted only if when drawing all inferences in favor of non-moving party, a Reas. Juror could not find for the nonmoving party. (Rule 50; jury trials) 

· can file motion for judgment:

· after other party has been fully heard and 
· before submission to the jury

· Denying initial motion (before submission to jury) is just the court setting it aside; can be reviewed again after jury verdict 

· But motion must be made before submission to the jury in order to be considered afterwards

· if ct grants motion for judgment, also must grant conditional motion for new trial (in case appeals court reversed motion for judgment) (50c) 

Motion for new Trial (Rule 59) 

· Will be granted where there is prejudicial error that led to a manifest injustice. 

· permits trial judge to weigh evidence himself

· but should rarely disturb evaluation of witness credibility 

Process:

· go through claims of injustice one by one and determine whether any led to an injust result. 

Motion for new trial must be filed w/in 28 days of judgment 

· court can file on its own 


· Remittitur—if award of damages is excessive court can order new trial or in alternative can condition refusal to grant new trial on winner’s reduction in reward. 

· excessive if “shocks the judicial conscience” 


· Additur—addition to reward; but not in federal courts


Both Rule 50 and 59 have a very heavy burden in order to be granted. 
Erie Doctrine Outline 

· practice problem 6-19
Determining The Law to be Applied by Federal courts in Diversity and Supplemental Jx Cases 

Super Track—US Constitution 
Track 1 – Federal Statutes and Supremacy Clause 

· PJ and minimum contacts test (might also be Constitution) 

Track 2—Federal Rules Civ Pro

Track 3—Judge Made Law 

Process

· pristine issue

· potential conflict
tips: Go through the approach. Don’t rush through the approach. 
Track 1 – Federal Statutes and Supremacy Clause
Process: 

· Identify an issue and lock into it

· read and write issues broadly (in all tracks)
· Is Fed standard “Sufficiently broad” to control resolution of the issue

· Assess validity

· arguably procedural? 

· If yes, state law to contrary can be overridden/ignored 

· if no, statute is unconstitutional as beyond congressional power to regulate procedure (under Articles I and III) 


· (forum-selection clause note—if forum selection clause but claim filed elsewhere, only 1404 motion to transfer appropriate. No dismissal where venue was proper, even if forum chosen was not in clause.) 
Track 2 – FRCP
· Identify issue conflict and lock in 

· Is Fed standard sufficiently broad to control resolution of issue? 

· Assess validity 

· arguably procedural? 

· application must not abridge, enlarge, or modify a substantive right

· changing element(s) of the substantive claim

· adding, removing, making one harder to prove 
· does it lengthen or shorten SOL time frame

· does it change or alter the remedy/(standard of recovery) in a significant way? (Gasperini)


· If satisfies, trumps state law

· If not, rule is invalid and beyond scope of the Rules Enabling Act delegation of Congressional power

Track 3 – Free standing Judge Made Procedural Law 

· issue spotter:

· Doctrine of Forum non-conveins 

· Issue and claim preclusion

· Identify an issue and lock in 

· Sufficiently broad to control resolution of issue? 

· Assess validity 

· rationally classifiable as procedural? 

· how does it work in the system to promoting due process? (fairness and efficiency)
· not outcome-determinative at forum-shopping stage? 

· outcome determinative where Fed procedure allows what state law would not allow (York) 

[State law]

· substantive advantage-- creating or recessitating a state law claim that no longer existed (one door closed, the other is open) 


· Outcome effective (Gasperini)
[state    ?]
· Distinct substantive advantage in federal court; One door only partially open, other is wide open

· (ask abridge, enlarge, modify question here to double check) 


· Both doors equally open (Hanna)  

[Fed]

Preclusion Outline 

Claim Preclusion – 

indicator: prior case with judgment

· Not self-executing; Must be raised as an affirmative defense in a timely fashion. 

Intersystem Preclusion – general rule: court first going to judgment controls scope of judgment (Preclusion) 

· State-State (full Faith and credit clause) – states must respect judgment of sister states 

· law of state court first rendering judgment controls 

· State-Federal (§ 1738) 

· law of state court first rendering judgment controls 

· Fed-State (Supremacy Clause) 

· Federal law of preclusion controls 

· Fed Q cases

· pure federal law

· Diversity 

· Fed Ct first rendering judgment should generally borrow preclusion law of state in which it sits. 

· Reqs:

· same claim 

· “primary rights” model – (CA state cts) 

· exs: be free from personal injury, right to enter into and enforce contracts, be free from injuries to property

· “transactional” test— would it have made sense to bring at same time – operative facts giving rise to rights of action.  

· Consider: 

· Assess facts and factual overlap

· Trial convenience (efficiency) 

· Policy—parties’ expectations


· Equitable exception to claim preclusion: even if exception to res judicata was possible, very rare and high burden. 

· F, V, M

· F – claim is final once it has officially been entered into court’s docket (and has been definitively ruled on). 

· CA and VA case is not final if it is on appeal. 


· Where 2nd suit is given claim preclusion b/c of decision in first, even if first decision is reversed on appeal later, 2nd suit judgment remains valid unless measures are taken: 

· delay further proceedings in second action pending conclusion of appeal in first 

· through protective appeal in 2nd action held open pending determination of appeal in 1st action

· or by direct action to vacate 2nd judgment

· V- judgment valid if 

· D had proper notice, 

· PJ requirements were satisfied, and 

· notice and PJ can be waived if party appeared and did not object

· rendering court had SMJ

· presumption of SMJ b/c lower ct has decided issue

· M—On the merits 

· every final judgment in favor of a P is on the merits. 

· judgment for D is presumptively on merits unless:

· Clause 1

· if judgment is for dismissal for lack of jx, improper venue, or nonjoinder/misjoinder 

· When there is nonsuit w/out prejudice 
· When statute/court rule judgment does not operate as a bar, or court must specify claim is barred but does not do so

· Clause 2

· judgment on prematurity of action or on failure to satisfy precondition to suit 

· unless statute precludes second action. 

· Same parties – or persons who should be treated as such. 

· Persons who should be treated as such: [mutuality always applies]
1. agreement to be bound by judgment—voluntary contractual waiver

2. pre-existing legal relationship – requiring subsequent party to be bound

a. privity,, bailor-bailee, employer-employee

3. Formal representative relationship 

a. does it satisfy prereqs of a class action

i. trustee, executor, guardians, fiduciaries, class actions, etc. 

4. Agency proxy lawsuit—assumed control in first lawsuit

a. got attorney, paid for attorney, participated in strategic meeting

5. OG party is controlling named party in 2nd suit

a. same considerations

i. 4/5 can spot but might be hard to prove. (burden on that raising defense of claim preclusion) 

6. Statute for in rem proceedings where everyone is bound by prior judgment 

7. State cts might have 7th factor—virtual representation [not Fed]
a. must still comply w/ due process
Issue Preclusion
· same issue (sufficiently similar) 

· CA identical issue approach more strict

· factual and legal similarities between the issues 

· underlying claims 

· policy concerns 

· fairness and efficiency 

· foreseeable questions—foreseeable use or is it taking party by surprise? 

· actually litigated 

· properly raised 

· formally contested 

· not litigated if default judg, confession, stipulation, or failure to prosecute

· submitted to court for determination

· applies to pre-trial matters like dismissal for lack of jx or improper venue


· different than claim preclusion—where it is barred there b/c wasn’t raised, contested, or submitted. 
· decided and necessary 

· decided—previously resolved explicitly or implicitly 

· necessary— where judgment can’t stand if take out finding

· not necessary—take out finding from judgment, and judgment is not affected. 


· Alternative Determinations – multiple determinations are alternative when each of which standing alone, would be sufficient to sustain the judgment. 

· withdraw each, and determine if judgment could stand w/o other

· 1st Rest Approach—both determinations are binding

· Rest 2nd approach – neither determinations binding unless directly affirmed on appeal

· CA in limbo—both may be binding unless appealed—then, only that which is directly affirmed will be binding. 


· Exception for nature of proceedings:

· if og case didn’t offer full procedures 

· if burden of proof is different 

· incentive to litigate in earlier suit
· same parties or those in privity – 

· nonmutuality approach-- nonparty to initial case may be able to benefit. 

· Defensive nonmutual issue preclusion –  (adopted by majority of cts) 
· nonparty D attempts to raise issue preclusion against P

· Offensive nonmutual issue preclusion

· P attempts invoke issue preclusion against D; D was party to previous suit. 

· Courts have broad discretion whether to apply (fairness and efficiency)

· Make sure person wasn’t lurking – could P have easily intervened 

· Q of intervention

· Make sure not unfair to D

· have incentive to defend in first action? 
