

Civil Procedure Outline

Due Process
Rule #1: FRCP Scope and Purpose

Scope: all Civil Actions and Proceedings in the US District Courts

Purpose: to ensure the just, speedy, and inexpensive determination of every action and 


proceeding
5th Amendment (Federal): 
“No person shall be . . . deprived of life, liberty, or property, without due process of the law”
14th Amendment (State):
“Nor shall any state deprive any person of life, liberty, or property, without due process of law”
Due Process of Law requires a person made party in a lawsuit or at risk of deprivation of life, liberty, or property has

1) An opportunity to be heard at a meaningful time and in a reasonable manner 


Evidentiary Hearing OR 


Constitutionally Sufficient Administrative Procedures balancing the



1) Private Interests: Degree and Duration of Deprivation 



2) Risk of Erroneous Deprivation: Fairness and Reliability of Admin



3) Public Interests: Function, Cost and Burdens of Required Hearings, 




Judicial Efficiency, Requiring payment to ineligible during hearing


Ex) Mathews v. Eldridge: P’s disability benefits were stopped once physician 



reports went in; time to submit added info; Agency decided he ceased to qualify



SC held Due Process was satisfied by administrative procedures even 




absent a termination hearing unlike Welfare bc of routine, standard, 




medical reports from unbiased doctor and high increase in hearings and 




money to be spent to ineligible candidates

2) Adequate Notice: the method of notice employed will be effective or no less effective 


than any other reasonable means


1) Reasonably conveys Required Information


2) Reasonable Time to make an appearance 



Due regard for practicalities and peculiarities of the case


3) Such as one desirous to actually inform the absentee might reasonably adopt to 



accomplish it


4) Reasonably Certain to inform those affected of the pendency of the actionsOR 



where conditions do not permit such notice, not be substantially less likely to 



bring home notice than other feasible and customary substitutes 



Indirect means of notification may be employed when not practicable


Ex) Mullane v. Central Hanover Trust: Notice by Trust fund to beneficiaries about 

using their asset given in local NY newspaper (minimum of NY law); given 



notice of investments to those outside NY before



Court held the notice was NOT adequate bc notice was not not reasonably 




calculated to inform B, who are not residents of NY and whose 





whereabouts are known, of the impending risk of deprivation.
Class Actions
A type of representative litigation in which one or more parties sue or are sued as representatives of a larger group of similarly situated persons or entities.
Rule #23: Class Actions

(a): Pre-Requisites 1 or more members of a class may sue or be sued as representative 


parties on behalf of all members only if:


1) Numerosity makes joinder impracticable


2) Commonality: questions or fact common to class



NOT all issues to every member —> 1 issue common to all members



Common Question generating Common Answers capable of driving the 




resolution of the litigation in one stroke




Q: Suffers the SAME Injury/Not just same law, opposing party’s 





conduct is common




A: 1 Determination resolves central issue to validity of every claim



Ex) Dukes v. Wal-Mart I: P asserted a class action against Wal-Mart for 




misogynistic discrimination; Class proposed was all women who worked 




at Wal-Mart from 1998-Present, subject to challenged pay/management 




track promotions policies and practices




SC held P failed to bring a common question AND answer for the 





lawsuit under commonality. No common A to “Why was I 






disfavored?” ; Expert Testimony not enough


3) Typicality: claims or defenses are typical of the class


4) Adequate Representation: Party w/ Identical Interests to those they represent 



such that they can be said to be Acting in the Interest of Absent Members



Ex) Hansberry v. Lee: Agreement by previous landowners for land to not 




be sold, leased, or permitted to be occupied by the colored race; P, black 




new landowner argues not parties to previous class action suit




Court held representing parties were inadequate as their interests 





did not align w/ alleged class here, completely opposite, not bound

(b): Types of Class Actions: Satisfies 23(a) AND 


1) Separate Actions creates a risk of



A) Inconsistent or varying adjudications making incompatible standards



B) Relates to other individual class members and would impair/impede on 




their ability to protect their interests 


2) Opposing party of class has acted or refused to act on grounds that apply 



generally to the class so that final injunctive or corresponding declaratory relief is 



appropriate OR


3) Court finds questions of law or fact common to the class predominate 




individual questions AND Class Action is superior to other methods of fair and 



efficient adjudication, considers



A) Class member’s interest in individually controlling the prosecution or 




defense of separate actions



B) Extent and nature of litigation already begun by class members



C) desirability or lack thereof concentrating litigation in particular forum



D) difficulty in managing Class Action

(c)(2): Notice


(b)(1) and (b)(2): Court MAY give Notice to Class Members



Requires the Relief to be Declaratory or Injunctive Relief; Incidental 




Damages allowed ONLY




NOT individualized



Mandatory Class Participation


(b)(3): Court MUST give Notice to Class members



Individualized monetary claims w/



Right to Opt-Out to protect individual’s right to adjudicate separately
Pleadings
Rule #8: General Rules of Pleading (Notice Pleading)

(a) Claim for Relief MUST Contain


(1): a short, plain statement of the grounds for the court’s jurisdiction, unless it 



already has jurisdiction


(2): a short, plain statement of the claim showing pleader is entitled to relief AND



NOT required to set out in detail the facts upon which claim is based




Ex) Conley v. Gibson: Black employees had a K for protection 





from discharge and loss of seniority; Job abolished jobs of black 





people or demoted and filled w/ white employees; Union didn’t 





protect them against discharge comparably w/ white employees





Court held claimant even w/o specific facts of 







discrimination can sue.



Must pass Plausibility Standard: 




1) ID Claim and Elements under applicable substantive law




2) ID Conclusory Allegations (recitations of the elements w/o 





factual allegations) —> Not assumed to be true




3) ID factual allegations raising a claim for relief w/ facial 






plausibility (more than “possibility” of misconduct, allows the 





court to draw the reasonable inference D has acted unlawfully)



Ex) Ashcroft v. Iqbal: SC found P did NOT allege facts w/ plausibility, 




simply a recitation of the elements. 


(3): a demand for the relief sought
California Code of Civil Procedure § 425 (Fact Pleading)

(a) Complaint Shall Contain


1) Statement of Facts constituting Cause of Action


2) Demand for Judgement for Relief which Pleader claims to be entitled w/ 



Amount
Doctrine of Less Particularity: IF D has superior knowledge of the facts, THEN the P may give less details of the facts and needs only to give notice of the issues sufficient to enable preparation of a defense

Requires P to 


1) Allege facts leading P to believe the allegations are true


2) May include allegations on Information and Belief



NOT Evidentiary Facts —> Ultimate Facts bc




particularized knowledge lies w/ D




D may have withheld or concealed information

Ex) Doe v. City of LA: Doe sued LA and Boy Scouts of America for failure to take 


reasonable safeguards against sexual abuse suffered by them from police officer, SoL had 
passed; P alleged D knew, had reason to know, or were on notice of conduct.


Court held claims insufficient to extend SoL bc lack of facts leading P to believe 



Ds knew, had reason to know, or were on notice of past incidents of sexual 



misconduct by police officer
Rule #9: Pleading Special Matters

(b) Party MUST State 


Fraud or Mistake w/ PARTICULARITY (Heightened Pleading Standard) vs. 


Malice, Intent, Knowledge, and other conditions of a person’s mind may be 



alleged GENERALLY

Ex) Leatherman v. Tarrant County: TX court dismissed case as failed to meet heightened 


pleading standard for § 1983 action (Qualified Immunity)


SC held Heightened Pleading Standards do not comply w/ Notice Pleading of 



Rule 8(a)(2); only exceptions thus far permitted are under Rule #9.
Personal Jurisdiction
Power of a court to enter a binding, final judgement against a D, requires each D, assessed for PJ individually, to be connected in some way to the forum by either

1) General Jurisdiction OR

2) Specific Jurisdiction
Rule #4(k): Territorial Limits of Effective Service (Summons)
(1) Serving a summons establishes Personal Jurisdiction over a D who is

(A): subject to General Jurisdiction in the State of District Court
(2) When a federal claim is outside of the state-court’s General Jurisdiction, serving a summons or filing a waiver establishes Personal Jurisdiction when

(A): D is not subject to jurisdiction in any state’s courts of General Jurisdiction AND

(B): exercising jurisdiction is Consistent w/ US Constitution and Laws
Rule #12(b)(2) Lack of Personal Jurisdiction

12(h): Timing = Either BEFORE and answer or IN the answer to the P’s complaint
General Jurisdiction 
D’s forum activities are continuous and systematic and contacts are substantial and of such a nature as to justify suit there from causes of action separate from those activities
Requires
2) Long Arm Statute w/in the Forum state permitting state to exercise jurisdiction over foreign corp “doing business” w/in the state
3) Either . . . AND

1) Traditional Basis, OR


a) Domicile: state where person has taken up residence w/ the intent to remain 



permanently or indefinitely


b) Voluntary Appearance: Answer w/o challenging Jurisdiction


c) Consent to Service on an Agent:


d) Transient/Tag Jurisdiction: D served while present in State

2) Meaningful Connections of the D w/ the Forum State 


Sufficient to put the D on notice of a potential lawsuit there


Requires D’s contacts w/ the forum state to be so extensive as to treat the D as if it 

were domiciled in the forum


MUST NOT offend traditional notions of fair play and substantial justice



Quantity: Systematic and continuous corp operations



Quality: Substantial and of such a nature to justify suit there on causes 




arising from dealings separate from those activities



Relationship of Connections and Claim; Expectation to be sued on claim



Factors counseling against exercise of jurisdiction


Ex) International Shoe v. Washington: WA statute requiring employers to pay 



unemployment comp; Int Shoe is a DE corp w/ place of bus in MI; No office in 



WA, no K, no stock, no deliveries, BUT 11-13 salesman residing in WA, supply 



them, rent sample rooms, merch shipped into state



Court held the operations of the corp WERE meaningful in that exercised 




privilege of conducting activity, enjoyed protection of laws


Foreign Corp.’s affiliations w/ the forum state to be so constant and pervasive as 



to render it essentially “at home” in the forum State; For a corporation “At home” 



MUST be the Place of Incorporation or its Principal Place of Business



Ex) Daimler AG v. Bauman: 




Court held there was no GENERAL jurisdiction as MBZ was not 





essentially at home in CA to justify suit against them there not 





pertaining to their activities
3) Reasonableness

- Burden on the D

- Forum State’s interest in adjudicating the dispute

- P’s interest in obtaining Convenient and Effective Relief

- interstate judicial system’s interest in obtaining the most Efficient Resolution of 



controversies 

- shared interest of the several States in furthering fundamental substantive social policies

Ex) Burger King v. Rudzewicz: MI Franchisees to BK have K w/ forum residents of FL, 


relationship established in FL; refuse to pay, BK sues, MI challenges PJ


Court held the Reasonableness factors do not present suit in the forum state as 



unreasonable as D purposefully availed themselves of the benefits and protections 

of the forum.
Specific Jurisdiction
Claim arises out of or relates to the D’s activities w/in the forum state
Requires
4) Long-arm Statute w/in the Forum state permitting state to exercise jurisdiction over foreign corp “doing business” w/in the state
5) Claim MUST arise out of or relate to the D’s activities w/in the forum state

affiliation b/w the forum and the underlying controversy; activity/occurrence w/in forum 


state


Purposeful Availment: D deliberately affiliated w/ forum for benefit



Intentional v Fortuitous; Systematic v Sporadic; Related to Claim?



Ex) Bristol-Myers Squibb v. Superior Court: 


Effects Test: requires



1) D’s intentional conduct w/in the claim 



2) Aimed at the forum State



3) With harm/effect against P in the forum State



4) Follows that D would reasonably anticipate being haled into court there



Ex) Calder v. Jones: 
3) Reasonableness

- Burden on the D

- Forum State’s interest in adjudicating the dispute

- P’s interest in obtaining Convenient and Effective Relief

- interstate judicial system’s interest in obtaining the most Efficient Resolution of 



controversies 

- shared interest of the several States in furthering fundamental substantive social policies
Service of Process
To perform SoP, P must 

Step 1: Seeking a Waiver


if a waiver is not returned by the D then Pleader MUST give

Step 2: Formal Service of Process


a failure of Step 2 in an unsuccessful attempt to obtain a waiver will not satisfy a 



state service rule
Rule #4 Summons
(d) Waiving Service

(1) Duty to avoid unnecessary expenses of serving the summons

Notice Must


(F) give the D a reasonable time of at least 30 days after the request was sent — 



or at least 60 days if sent to the D outside any judicial district of the US — to 



return the waiver (WARNING: Statute of Limitations may run)


(G) be sent by 1st class mail or other reliable means

(2) Failure to Waive

If a D fails to waive Must


pay for expenses in making service and 


reasonable expenses, including attorney’s fees, of any motion required to collect 



those service expenses

(3) Time to Answer after a Waiver


D who, w/o being served with process, timely returns a waiver need not serve an 



answer to the complaint until 60 days after request was sent — or 90 days if out 



of US

(5) Jurisdiction and Venue Not Waived
(e) Serving an Individual w/in a Judicial District of the US

May be served by

(1) following state law for serving a summons in an action brought in courts of general 


jurisdiction in the state where the district court is located or where service is made OR

(2) any of the following


(A) delivering to individual personally OR


(B) leaving a copy at ind. dwelling or usual place of abode w/ someone of suitable 

age and discretion who resides there OR


(C) delivering to an agent authorized by appointment or by law to receive Service 



of Process
(h) Serving a Corporation, Partnership, or Association

Must be served

(1) in a Judicial District of the US


(A) by Rule 4(e)(1) for serving an individual (state law)


(B) delivering summons and complaint to an officer, a managing or general agent, 

or any other agent authorized by appointment or by law to receive SoP and — if 



the agent is one authorized by statute and statute so requires — by also mailing a 



copy to each D OR

(2) not w/in a Judicial District of the US in any manner by Rule 4(f) except personal 


delivery
(m) Time Limit for Service

If D is not served w/in 90 days after the complaint is filed —> the court must dismiss 
Sufficient Service of Process
Requires Compliance with

1) FRCP Rule #4 Summons: dependent on the type of person being served


Corp’s Authorized Agent: required to be



a) a representative so integrated w/ the organization as to render it fair, 




reasonable, and just to imply the authority on his part to receive services




Substantial Compliance: served upon one so integrated w/ the corp 





to know what to do w/ the papers; Fairness, even if not listed



b) burden of proof for which is on the P to show the basis of authorization


Ex) AICPA v. Affinity Card, Inc.: Service of Process was attempted on the D, 



Affinity, but was actually served to McDonald an employee of Primecard in same 



building; was actually given to D eventually



Court held there was NOT proper SoP as the “agent” P asserted had no 




authorization to receive the SoP, even with actual notice and compliance 




w/ the 
Due Process Clause, as it did not comply with FRCP Rule #4. 

2) Due Process Clause: reasonably calculated to put D on notice of pending action



Actual Notice will not cure defective service of process
Venue
Geographic location of the court in which the lawsuit is filed (Statutes)

Burden on D to challenge for propriety of Venue

Burden on P to prove the propriety of Venue
28 U.S.C. §1391 Venue
(b) Venue in general — A civil action may be brought in —

(1) Judicial Dist D resides, if all are residents of the State (Domicile)

(2) Judicial Dist where a substantial part of the events or omissions giving rise to the 


claim occurred, or property is situated (Claim)

(3) If neither, any Judicial Dist in which any D is subject to Personal Jurisdiction w/ 


respect to such action (Personal Jurisdiction)
(c) Residency

(1) A natural person resides where domiciled

(2) Entity w/ common name resides


D: where subject to PJ w/ respect to civil action in question


P: only in Jud. Dist. Where it is its Principal Place of Business
(d) Residency of Corp in States w/ Multiple Dist

- Any dist where corp is subject to PJ at action commencement within which its contacts 


would be sufficient to subject it to PJ if that dist were a separate state 

- If no such dist then where it has the most significant contacts
Under §1391(b)(2), as long as “a substantial part of the events or omissions giving rise to the claim occurred” in the District, the case will not be dismissed for improper venue

ANY forum with a substantial connection to the P’s claim

EVEN IF activities in another Dist are MORE, or even the MOST, substantial


Substantiality, under 1391(b)(2), requires



the location of those events or omissions giving rise to the claim



NOT Contacts with a particular Dist

Ex) First of Michigan v. Bramlet: D asserted improper venue in MI b/c began investment 


w/ P while living in TX and incidents for the claim occurred in FL; P asserted substantial 


part of claim in MI, where they may for advice, conducted phone calls and IRA made


Court held venue was proper as it had a “substantial connection to the P’s claim” 



involving their arbitration agreements, even though not where most activity was.
28 U.S.C. §1404(a) Change of Venue
For

1) the convenience of the parties and witnesses,

2) in the interest of justice,
A District Court MAY transfer any civil action to 

a) another dist or div it might have been brought OR

b) any dist or div to which all parties have consented
To determine if a change of venue is appropriate, 

P’s choice is a factor but is not determinative 

Burden is on the Moving Party to prove it should be transferred.
To determine Convenience requires Assessment of the Private and Public Interest Factors

Private:


1) Ease of Access to Sources of Proof


2) Availability of Compulsory Process to Secure Witnesses


3) Cost of Attendance for Willing Witnesses


4) Practical Problems that make Trial Easy, Expeditious, and Inexpensive

Public:


1) Administrative Difficulties from Court Congestion


2) Local Interest for Localized Interests to be Decided at Home


3) Familiarity of the Forum w/ Governing Law over the Case


4) Avoidance of Unnecessary Problems of Conflict of Laws w/ Foreign Laws

When the factors are Not Determinative —> Use P’s Choice of Venue

Ex) Skyhawke Tech v. DECA Int’l Corp: P accuses D of infringing on patents P owns; P’s 
principal place of business in Miss.; D’s (corp) principal place of business in CA, 



subsidiary of Korean corp.; D a motion to Change Venue under 1404(a)


Court held the factors determining convenience of venue do not favor the transfer, 

therefore, the non-moving party’s (P’s) choice should remain the venue.
28 U.S.C. §1406(a) Cure or Waiver of Defects
The Dist Court where the case is filed laying venue in the Wrong Div or Dist SHALL 


a) Dismiss OR

b) in the interest of justice Transfer such case to any Dist or Div it may have been brought
Proper venue requires the Minimum Contacts PJ Test

Authorized over an Out-of-State Corp IF


- there are minimum-contacts such that the maintenance of the suit does not 



offend traditional notions of fair play and substantial justice


- so continuous and systematic as to render D essentially “at home” in the District



resides there as in principal place of business or incorporated

Dist Court may Transfer, rather than Dismiss, in the Interest of Justice for 


Expeditious Resolution in proper forum to Avoid the Costs and Delays of 




Dismissal

Ex) Graham v. Dyncorp: P (OK) filed suit against D (VI) for injury in Afghanistan by D’s 
employee, D moved to dismiss for improper venue, filed in SD TX where added D (Dyn 


LLC) resides


Court ruled NOT proper venue for SD TX, but proper in ND TX, the district 



where D actually resided thus being enough to satisfy Gen Jur for PJ and was 



proper venue
Forum non Conveniens
Doctrine that permits a court to decline the exercise of jurisdiction (and dismiss) if the suit may be filed in another more convenient forum.

Requires


1) Available Alternate Forum (geographical location)


2) Balance of Private and Public Concerns heavily favors Dismissal

Heavy burden of persuasion to overcome strong favor for P’s choice of forum
Forum Selection Clause
Provision in a K where parties designate an appropriate forum in which any lawsuits specified in the K may or must be filed

- Permissive: may be filed OR Exclusive: particular forum (does NOT make others 


wrong)

- Geographic OR Specific Court w/in identified Region
To determine if Clause Controls

1) Does the Lawsuit fall w/in the terms of the Clause at Issue?

2) Is the clause enforceable?


Strong presumption of enforceability


Burden is on Objecting party to show enforcement is



a) Unreasonable and Unjust OR



b) Clause was Invalid for Fraud, Overreaching OR



c) Contravenes strong public policy of the forum where suit is brought OR



d) Forum is seriously Inconvenient for the trial of the action
1) P’s choice of forum should rarely be disturbed UNLESS

1) Alternative forum has jurisdiction to hear the case AND


Adequate Alternative Remedy: not clearly unsatisfactory —> Denial of Due 



Process 

2) Balance of Private/Public Interest Factors weighs heavily in favor of dismissal when


a) Oppresses and Vexes the D Out of Proportion to P’s convenience OR


b) Inappropriate for court’s Administrative and Legal problems
2) Private and Public Interest Test show less interest in P’s choice of Forum where

a) Foreign P 

b) Foreign P seeks to benefit from the more Liberal Law of the US

c) Connections w/ Alternate Forum are Overwhelming
Private:

1) Ease of Access to Sources of Proof

2) Availability of Compulsory Process to Secure Witnesses

3) Cost of Attendance for Willing Witnesses

4) Practical Problems that make Trial Easy, Expeditious, and Inexpensive
Public:

1) Administrative Difficulties from Court Congestion

2) Local Interest for Localized Interests to be Decided at Home


3) Familiarity of the Forum w/ Governing Law over the Case

4) Avoidance of Unnecessary Problems of Conflict of Laws w/ Foreign Laws
Ex) Piper Aircraft v. Reyno: P filed lawsuit in CA after crash in Scotland from plane manufactured by D (PN), Changed venue to PN filed for motion for dismissal on forum non con conveniens

Court dismissed on forum non conveniens bc where the P is foreign rather than at 
home 


the presumption of P’s choice is not as strong, thus as there is an adequate alternative 


forum and using the assessment of private and public interests, the facts favor dismissal.
Federal Question Jurisdiction
To establish SMJ, requires
1) Within Art. III Section 2 of the Constitution AND

Broad “Arises Under” when the original claim includes a federal ingredient in the 



background to the case, even if that federal ingredient plays no active role in the 



resolution
2) Within a statute conferred by Congress (1331, 1332, 1367)
Ex)

Created by federal law —> Violation of a Federal Statute
Steps

1) Looking at the P’s complaint ONLY; no defenses

2) ID the Elements of the Complaint

3) Look at the allegations

4) Is there an issue of federal law in the elements, such that but not for federal law the 


claim would not exist, federal law is within the elements of the complaint
28 USC 1331: Federal Question Jurisdiction, satisfied by
1. Was the claim a product of state law or federal law?

1) Creation Test: claim is created directly by Federal law (Violations of Federal Law or 


Statutes, Patent, Copyright, Admiralty, Bankruptcy)


Depends on the construction, validity, or effect of federal law


Federal law is within the elements of the complaint



supported if interpreted one way and denied if another way



nature of the right NOT the origin


Ex) American Well Works: NOT


Ex) Gully: NOT

2) Grable Test: claim is created by state law (Contract, Torts, Property, Criminal) BUT 


contains an EFI and satisfies Grable test


1. Is federal law an essential federal ingredient of the state law claim?



EFI must be an element of the P’s claim unaided by the answer or the 




petition for removal; by the nature of the right NOT the origin 



Does the resolution of the P’s claim depend on the construction or effect 




of federal law?



Ex) Smith: WAS


2. Is that federal ingredient actually disputed?


3. Is it substantial i.e. important to the federal system?


4. Will hearing this state claim upset the congressionally mandated balance 



between state and federal courts?



Predict a flood of litigation? —> Then no.


Ex) Gunn: NOT
Diversity Jurisdiction
28 USC 1332: Requires 
a) Amount in Controversy exceeding $75K AND


To Dismiss must appear to a legal certainty that claim is really for less than 



jurisdictional amount



Legal Certainty: Under the law P can only recover a certain amount 




(Objective)



Damages could never have exceeded Jurisdictional Minimum


Amount in controversy is the sum claimed by the P in the complaint it controls if 




1. Subjectively and Objectively made in Good Faith





Subjective: P believed amount to be sufficient




Objective: Reasonable person would have believed the amount to 





be sufficient





2. In terms of Amount in Controversy…




a) Subsequent Events will not divest jurisdiction




b) Subsequent Revelations will divest only if it establishes the P’s 





lack of subjective or objective GF

Ex) Coventry Sewage: 


Note on Aggregation of Claims



In computing AIC, P may aggregate all of his/her claims against a singled 




D regardless of whether the claims are related to one another so long as 




total/aggregate of dmgs exceeds Jx minimum


If more than 1 P, each P must independently satisfy AIC req’tUNLESS claims 



involve a “single title or right” in which the parties have a “common and 




undivided interest”



i.e. Mario leaves 80k video game collection in its entirety to 4 ppl (AIC 




could be aggregated b/w 4 ppl) vs Mario divides 20K worth of collection 




to each person (AIC cannot be aggregated)
Complete Diversity in Citizenship determined by Domicile (@ the time the complaint is filed) 

Complete Diversity b/w the parties —> NO P is of same state as any D


Considers Bank One factors to assess Domicile (not exhaustive)



where they exercise civil and political rights



pays taxes, has real and personal property



driver’s license, bank accounts, job/business, church, club memberships


For Corporations where they are domiciled: place of incorporation and principal 



place of business

Ex) Senor Frog:


Rejects Collusive Transfers/Assignments to create Diversity



Assignee lacked prior interest



Assignment b/w closely affiliated business entities



Assignment close to Time the suit was started



Lack of meaningful consideration for assignment



Assignment partial rather than complete



Assignor controls litigation



Direct Evidence of motive to create Diversity Jurisdiction
Supplemental Jurisdiction
Based on 1331
2 Steps to determine if Supplemental Jurisdiction is applicable based from 1331; 

1) Power 1367(a)


1) A claim w/ individual basis of original jurisdiction/SMJ that is “substantial”



non-frivolous (that the SC has already decided on)


2) Common Nucleus of Operative Fact



significant overlap of fact or law


3) Make sense to adjudicate the claims together



corollary to 1st 2 elements

2) Discretion 1367(c):It is in the court’s discretion to determine to hear the case or not so 


long as they have the power. 


1) Novel or complex issues of law?


2) Does State law predominate the case?


3) Dismissed federal claim?


4) in exceptional circumstances there is compelling reasons to decline jurisdiction



- If the State law claim intertwines with federal policy



- Is there a risk of confusing the jury?
Based on 1332
3 Steps to determine if SMJ is established under 1332

1) Power 1367(a)


1) A claim w/ individual basis of original jurisdiction/SMJ that is “substantial”



non-frivolous (that the SC has already decided on)


2) Common Nucleus of Operative Fact



significant overlap of fact or law


3) Make sense to adjudicate the claims together



corollary to 1st 2 elements


4) No potential for evasion*


must not circumvent Complete Diversity requirement for parties



Ex) Kroger: SC here extended Complete Diversity to include parties other 




than original plaintiff and original defendant (3PD), therefore, without an 




independent basis for original jurisdiction, the additional claim can not be 




brought in federal court. (MORE BELOW)

2) Discretion 1367(c)


1) Novel or complex issues of law?


2) Does State law predominate the case?


3) Dismissed federal claim?


4) in exceptional circumstances there is compelling reasons to decline jurisdiction



- If the State law claim intertwines with federal policy



- Is there a risk of confusing the jury?
1367(b) Defeats Supplemental Jurisdiction for claim when

1) Anchor Claim is a 1332 claim

2) Falls within 1367(b)


a) made by P against persons made parties by Rule 14, 19, 20, or 24 OR



literal P: 13(h) + 20 D does NOT count


b) over claims by persons proposed to be joined as P under Rule 19 OR


c) seeking to intervene as Ps by Rule 24 

3) would be inconsistent w/ the jurisdictional requirements of 1332, Complete diversity 


and AIC? 


Strawbridge: Complete Diversity: all P must be in diversity w/ all D


Kroger: Potential Evasion: CD b/w parties brought by P, including 3PD, unless 



used in defense by P


Applies only to joinder scenarios involving Multiple Ps and 1 D or Class 



Exxon: Contamination Concerns: With Complete Diversity and @ least 1 




P w/ AIC —> OK if other P (added by Rule 20) w/o AIC 



Starkist: Complete Diversity even w/ only 1 P (added by Rule 20) being 




non-diverse


Mattel: Complete diversity destroyed if Indispensable Party: under Rule 19 (used 



for Rule 24) when



1) party entered (or intervened) original suit as a D AND



2) in fairness and justice, case can’t proceed w/o party
Removal Jurisdiction

Other than exclusive jurisdiction cases, P has a choice b/w state or federal court
1331 w/ 1367 Claim —> Analyze 1441(a) and 1446(b)(2)(A) Unanimity Rule

1441(a): allows D to remove to Fed Ct if if could have had original or supplemental 


jurisdiction over the case


MUST be removed to USDC embracing the suit


MUST hear original jurisdiction claim


MAY hear supplemental claims

1446(b)(2)(A): Unanimity Rule for 1441(a)


Cases removed under 1441(a) require ALL D to join or consent to removal
1331 Claim w/ Claim lacking Original or Supp Jurisdiction —> Analyze 1441(c)

1441(c): IF Case Contains 


1) 1331 Claim AND


2) Claim lacking original or supp jurisdiction

Court MUST


1) Hear the 1331 Claim AND


2) Remand the non-removable claim to State court
1332 w/ 1367 Claim —> Analyze 1441(a), 1441(b), and 1446(b)(2)(A) Unanimity Rule

1441(a): allows D to remove to Fed Ct if if could have had original or supplemental 


jurisdiction over the case


MUST be removed to USDC embracing the suit


MUST hear original jurisdiction claim


MAY hear supplemental claims

1441(b)(2): Removal will be barred if ANY D is domiciled in the forum State

1446(b)(2)(A): Unanimity Rule for 1441(a)


Cases removed under 1441(a) require ALL D to join or consent to removal
1332 w/ 1367 Claim AND any D domiciled in the forum state —> NO REMOVAL
Claim Non-Removable when

a) 1441(a) not unanimous among the D to remove OR

b) 1441(c) not permitted as all claims could have been heard in fed ct under original or 


supp jurisdiction
1446: Procedure for Removal

(c) Potential remand for a case improperly removed (Defect), Diversity Jurisdiction only


w/in 30 days of filing the notice of removal UNLESS SMJ (anytime)

(d) If remanded


not reviewable on appeal or otherwise UNLESS discretionary remand

(e) If Joined by someone who destroys SMJ, 


Court MAY



DENY joinder OR APPROVE w/ remand to State Court
1446: After Removal (Remand); 3 possibilities

1) Procedure for removal wasn’t followed (defective) any req’t; defect in removal 



procedure

2) Federal ct doesn’t have SMJ at all; lack of SMJ

3) Ct’s discretion (1367 claims); ct has power but chooses not to hear

Any motion to:


Remand for defects in procedure must be filed w/in 30 days from notice of filing 



of removal


If filing remand for lack of SMJ, can be filed at any time
Joinder of Claims
Overall Steps

1) Is there a Joinder Rule that allows this?


ID the Parties, Residence, and how they relate.

2) Is there PJ, Venue, and SMJ over the party/claim?
Rule 18: Permissive Joinder of Claims
(f) Party asserting claim, CC, CSC, or 3rd Party claim MAY join as many claims as it has against an opposing party, EVEN when unrelated

claim: a set of operative facts giving rise to 1+ rights of action
(g) Joinder of Contingent Claim

- party may join any 2 claims, EVEN if 1 is contingent on other BUT

- Court MAY grant relief only in accordance w/ relative substantive rights
MUST have Ind basis of SMJ (including Supp Juris)

No independent basis of jurisdiction => supp juris not presumed
Steps to use Rule 18:

1) Party w/ claim

2) Permissive, NOT under Rule 13(a)

3) Any claim it has against an opposing party (has claim = opposing)

4) Check PJ, Venue, SMJ for claim
Rule 13: Compulsory Joinder of Claims
(a) Compulsory Counterclaim: at the time of the service of the complaint, the pleader has a claim against the opposing party

(1) At the time of the service, the pleader has a claim against an opposing party 


(A) arises out of the same transaction or occurrence as the matter of opposing 



party’s claim



logical relationship: overlap of facts or law that is significant such that it 




makes sense to try them together (such as one claim is a defense to 





another)



Ex) Jerris Leonard Case: Failed to raise counterclaim that was a defense to 


the original claim —> quintessential logical relationship test


(B) doesn’t require adding another party the court cannot acquire jurisdiction over



doesn’t mandate joinder of parties, if needs add party —> not a CC (Pace)




must be opposing NOT joinder of parties

*ANY CLAIM that is NOT same transaction/occurrence —> RULE 18

(2) UNLESS


(A) when action commenced, claim was subject matter of pending action OR


(B) opposing party sued by attachment or other process w/o Personal Jurisdiction 



AND 


D doesn’t assert any CC under this rule
(b) Permissive Counterclaim: any claim that is not compulsory (does not arise out of same case or controversy)

MUST have Ind basis of SMJ (including Supp Juris)


No independent basis of jurisdiction => supp juris not presumed

*ANY CLAIM that is NOT same transaction/occurrence —> RULE 18

Majority: Rule 13(a) same transaction not satisfied —> 1367(a) CNOF not satisfied

Minority: 1367(a) slightly more generous than Rule 13(a); may satisfy CNOF for 
Supp. 


Jurisdiction BUT NOT satisfy Rule 13(a) for Compulsory Counterclaim


Ex) Hart v. Clayton Parker
(e) Court MAY permit a party to file a Supplemental Pleading asserting a CC

- that Matured OR

- was acquired by the party after serving an earlier pleading
(g) CSC against a Co-Party

MAY be stated if


1) it is a claim by 1 party against a co-party


2) the claim arises out of the same transaction or occurrence as the original action 



or a counterclaim

CSC may include


claim that Co-party’s is or may be liable to cross claimant for original claim

* When substantive claim (not contribution or indemnity, but Torts or K) becomes 


opposing parties —> other party then MUST assert any Compulsory CC about CSC

** When 2 CSCs or more AND 13(g) satisfied w/ one


ADD Rule 18(a): permissive joinder of claims
(h) Joining Additional Parties (Joinder of Parties by D w/ CC or CSC)

Rules 19 and 20 (either) govern the addition of a party to a CC or CSC


appending an additional claim

D MUST 


Rule 13(h) have CC or CSC against existing party



Rule 20 Original claim (or CC) and CC/CSC MUST




same transaction or occurrence (or series) AND




questions of law or fact common to all D


Yes —> join new parties using 13(h) AND either Rule 19 or 20 (as if “P”)


establish PJ over the new party AND SMJ over the claim



1367(b) SMJ analysis MUST be LITERAL P not “P”
Joinder of Parties
Rule 20: Permissive Joinder of Parties (By P ONLY when w/o 13(h))
(h) Plaintiffs ONLY

(1 and 2) may join other parties as additional parties to litigation as P or D but

MUST


(A) Assert Right to Relief with respect to or arising out of same transaction or 



occurrence (or series of such) AND



events that are related in time, space, origin of motivation


(B) any question of law or fact common to all Ps or Ds will arise in the action



either or both, does not need both

(3) Extent of Relief:


Court MAY grant judgement 



to one or more P according to their rights AND



against one or more D according to liabilities
(b) Protective Measures

Court MAY issue orders (including separate trials) to 


protect a party against embarrassment, delay, expense, or other prejudice from 



including a person unrelated to a claim against the party
Rule 14: Third Party Joinder (New Party w/o CC or CSC)
(i) When a Defending Party may bring in a 3rd Party

(1) Defending party MAY, as 3rd party P, serve summons and complaint on nonparty, IF 


- nonparty (impleader) who


- is or may be liable for all of part of original claim against 3PP (indemnity/



contribution) AND


- IF filed more than 14 days after original answer, MUST by motion, obtain the 



court’s permission to leave



Court’s Discretion to determine if 3PP MAY add 3PD




1) prejudice to original P




2) complication of issues at trial




3) likelihood of trial delay




4) timeliness of the motion to implead

(2) 3PD’s Claims and Defenses


(B) CC by 3D —> 3P and CSC by 3D—> Co-party 3D


(D) 3D —> P

(3) P —> 3D, IF


- arises out of same transaction/occurrence as P’s claim against 3PP


3PD MUST assert defenses under 14(a)(2) and CC under 13(a)


3PD MAY assert any CC under 13(b) or CSC under 13(g)

(4) Any party MAY move to strike, sever, try separately the 3rd party claim

(5) 3PD MAY proceed using this rule for possibly liable nonparty
(b) P MAY bring in a 3rd Party IF 

claim asserted against P AND


no longer potential for evasion under 1332

this rule would allow a D to do so [14(a)(1)]
Rule 22: Interpleader (Multiple Liability for Single Obligation)
litigation amongst claimants to determine who is entitled to a “stake”
(a) Grounds

(1) Person w/ Claims against a P exposing P to multiple liability (on a single obligation) 


MAY be joined as D and REQUIRED to interplead 

EVEN IF


(A) Claims lack common origin or adverse and independent or


(B) P denies liability to anyone

(2) D exposed to similar liability, MAY seek interpleader through CSC or CC


13(a) + 13(h) + 20 + 22
(b) Supplements, DOES NOT replace or limit,

- Joinder allowed by Rule 20

- Actions under 28 USC 1335, 1397, and 2361
2 Stages

1) Appropriate: Court determines whether stakeholder faces adverse claims to same stake


1. Pleadings are to be construed so as to do substantial justice - Rule 8(e)



party seeking interpleader will be dismissed only if not possible to satisfy 




rule


2. Fulfills Statutory or Rule Interpleader (Menu on 706)



1335 —> Minimal vertical diversity b/w claimants (@ least 2 claimants 




diverse from one another) and $500 @ stake



1332 Diversity Jurisdiction satisfied through (Complete Diversity and 




AIC)


4. Courts power to Enjoin (Anti Injunction Act Exception —> Act of Congress 



(1335), Aid of Jurisdiction, helps Jurisdiction and necessary for judgement of 



federal court)



Party seeking injunction MUST




1) demonstrate irreparable harm if injunction is not granted




2) either likelihood of success on the merits or sufficiently serious 





questions going to the merits to make them fair grounds for 





litigation




3) balance of hardships tipping clearly in favor of the requesting 





relief



Party against whom injunction is sought must receive fair notice and 




opportunity to be heard

2) Litigation: Adverse claimants litigate against each other for entitlement to the stake
Steps w/ 1332 Claim
10) ID person seeking Interpleader
11) ID claimants and which “side” they would go on given interpleader
12) Fulfill either 1335: Statutory or 1332: Rule Menu on pg 706
Rule 24: Intervention (Nonparty Seeking to Join Suit)
**For 1332 Claims read w/ Rule 19 Indispensable Party depending on if P or D**
13) Who wants to join and as what (P or D)? Check if joinder is allowed by Rule 24(a) or (b)
2) Check if claim is allowed by SMJ?
13) Intervene as P —> 1367(a-c), if destroys Complete Diversity, NOT allowed
13) Intervene as D —> 1367(a), Rule 24 and Rule 19, if indispensable —> circumventing CD, NOT allowed
(n) Intervention of Right: Court MUST permit intervention to anyone who

WITH timely motion (should be allowed where no one would be hurt, and greater justice 


obtained; once aware interests not represented) that

1)
Has unconditional right by Federal Statute OR

2) 
- Claims interest in property or transaction that’s the subject of the action,


- Impairment of that interest w/o intervention, AND



possible stare decisis decision may impair or impede




would this decision effect my own future litigation


- NOT already adequately represented



shares coinciding interest w/ LEGAL issue and Law Justification as 




named party UNLESS nonfeasance, adversity of interest, or incompetence




NOT: dif motives, potential settlement/fail to appeal

if shown to be inadequate (fail to appeal or settles) —> then can appeal


- contribution to factual issues to suit and just and equitable adjudication


- No collusion (brings in separate issue into the litigation)
(b) Permissive Intervention 

(1) Court MAY permit intervention to anyone who


WITH timely motion


(A) has conditional right by Federal Statute OR


(B) common question of law or fact w/ original action

(3) Court’s Discretion MUST consider Delay or Prejudice against original parties


Fairness and Efficiency


MAY: adequate representation, contribution to factual issues to suit and just and 



equitable adjudication; Not a means to add collateral issues into an existing action
(c) Motion to Intervene MUST 

- be timely

- be served on the parties as per Rule 5

- state grounds for intervention AND

- a pleading of claims or defense for which intervention is sought
Rule 19: Compulsory Joinder of Parties
(o) Persons Required to be Joined if Feasible

Feasibility: 
SMJ: Joinder does not deprive SMJ



Personal Jurisdiction (Absent Service of Process)



Venue is Proper




Yes: Court will Order Joinder




No: Continue to Step 3 (Rule 19(b))

(1) Required Party: Person served, w/o depriving SMJ, MUST be joined as a party if:


(A): Not complete relief (b/w existing parties) w/o them OR


(B): claims interest to subject and situated such that disposing action w/o them:



(i) May practically Impair or impede absent party OR



(ii) Substantial risk of multiple or inconsistent obligations to existing party




- Potential joint tortfeasors NOT indispensable parties = permissive




- Inconsistent Obligations refers to party’s inability to comply w/ a 





Court order w/o violating another court order about same incident





NOT inconsistent adjudications results of litigation




- Double Liability means could result in owing obligations to 





MORE parties than one would in a single action 

(2) Joinder by Court Order: If not joined as required, MUST be made a party (P, D, or 


involuntary P)

(3) Venue: If joined party objects (timely motion to dismiss for improper venue) AND 


improper, MUST dismiss the party
(b) Joinder not Feasible: Whether in equity and good conscience the action should

-proceed w/ existing parties OR

-be dismissed


Considering (pragmatically), 



1) Judgement w/o absent party Might Prejudice any party?



2) Lessened/Avoided Prejudice by




(A) Protective Provisions




(B) Shaping the Relief OR




(C) Other Measures



3) Judgement w/o absent party is Adequate? AND




Complete, Consistent, and Efficient settlement of the controversies



4) P have Adequate Remedy if dismissed for non-joinder?




Another Forum w/ jurisdiction over all of the parties
Steps to Use Rule 19:

1) D Triggers by Rule 12(b)(7) MtD for failure to join a party under Rule 19

2) Proceed Under Rule 19


1) Required



Rule 19(a)(1)(A) or Rule 19(a)(1)(B)



Potential joint tortfeasors are not indispensable parties, merely permissive


2) Feasible



SMJ: Joinder does not deprive SMJ



Personal Jurisdiction (Absent Service of Process)



Venue is Proper




Yes: Court will Order Joinder




No: Continue to Step 3


3) If Required, but Not Feasible (Rule 19(b)) —> In equity and good conscience



Continue among existing parties OR



Dismissal
Erie Doctrine
A federal district court exercising jurisdiction over a state-law claim must apply the same substantive law as would be applied by the courts of the state in which the federal 
district court sits. However, in this court, federal procedural law will apply.

discouragement of forum shopping and

avoidance of inequitable administration of the laws
1) What is the Issue? (
How does the litigant do what he wants/is required to do?)
2) Does the Federal Law govern?
3) Does the State Law govern?
4) Is there a Conflict b/w the federal and state law?
5) Is the Federal Law Valid? If so, apply federal law as per the Supremacy Clause

Track 1: Statute 


Valid if Rationally Classifiable as Procedural, such as a member of Congress 



could rationally conclude the law is procedural even if another could conclude it 



is not

Track 2: FRCP


1) Rationally classifiable as Procedural AND


2) Doesn’t abridge, enlarge, or modify any state substantive right, such as it does 



not alter the elements of the claim, the Statute of Limitations applicable to the 



claim, or the remedy

Track 3: Judge-made Doctrine 


1) Rationally classifiable as procedural AND


2) is not outcome determinative or outcome-affective (via Gasperini) at the forum 



shopping stage, such that it does not alter the elements of the claim, the Statute of 



Limitations, or the remedy at the forum shopping stage



discouragement of forum shopping and



avoidance of inequitable administration of the laws


Refined Outcome Determinative: while P is determining whether to go into 



federal or state court, would the P choose federal to gain a distinct, substantive 



advantage not available in state court?



Non-substantial, or trivial, variations between state and federal litigation 




are not likely to raise the sort of equal protection problems troubling Erie 




and unlikely to influence the choice of a forum (Hanna v. Plumer II)


Outcome Affective: Significantly affects the result of the litigation to disregard 



State law —> enough to use State law instead (Remedy type OR amount of $$)
Summary Judgement
Rule 56: Summary Judgement

tests evidentiary sufficiency of claim or defense

in favor of party opposing the motion
(a) Motion for SJ or Partial SJ

Party MAY move for SJ by


ID each claim or defense for which seeking SJ

Court SHALL grant if movant shows 


No genuine dispute as to any material fact AND


Entitled to J as a matter of law


and MUST state on record reasons for granting or denying
Requirements for SJ:
Mere existence of SOME alleged factual dispute b/w the parties will not defeat an otherwise properly supported motion for SJ; must be no GENUINE issue of MATERIAL fact

Genuine Dispute: reasonable jury could find for either party


must set forth specific facts / significant probative admissible evidence supporting 

the complaint, NOT allegations or denials



allegation or denial (including perjury) shown by evidence is OK


Judge does not weigh evidence or credibility, must analyze w/ Rules of Evidence


Judge must find dispute can only be resolved by fact-finder b/c can be resolved 



for either party

Material Fact: relevant to the success of the claim; pertains to the elements of the claim
Burden of proof: Party w/ claim or affirmative defense must meet applicable standard
(b) Time 

Unless set by local rule or court order

Party MAY file at any time until 30 days after close of discovery
(c) Procedures

(1) Party asserting fact can or can’t be asserted MUST support by


(A) citing parts of the record (list) OR



personal knowledge and competent to testify on


(B) 
show material doesn’t establish absence/presence of a genuine dispute OR



adverse party has no admissible evidence to support the fact
Steps
Burden of Production: what the party has to offer to move to next stage
Burden of Proof (depends who has it at trial):

IF moving party —> show evidence from Rule 56 entitling it to a directed verdict at 


trial


must show no genuine issue exists as to EVERY element in their claim

THEN, nonmoving party has burden to produce evidentiary materials that show the 


genuine issue for trial or submit an affidavit requesting additional time for discovery

IF nonmoving party, moving party may satisfy Rule 56 in 2 ways


1) moving party may submit affirmative evidence negating an essential element of 

the nonmoving party’s claim


2) moving party demonstrate to the court the nonmoving party’s evidence is 



insufficient to establish an essential element of the nonmoving party’s claim



not conclusory assertion of no evidence



must affirmatively show the absence of evidence by material facts




depose witnesses or establish inadequacy of evidence



if can not be done —> denied

THEN if party opposing the motion can’t muster sufficient evidence to make out its 


claim, SJ granted

IF opposing party shows evidence 


FN 3: rehabilitate evidence, added evidence, or submit affidavit why further 



discovery is necessary [56(d)]

THEN moving party must demonstrate inadequacy of this evidence


MUST attack the record evidence to satisfy Rule 56

(2) Party MAY Object that fact cannot be presented in form admissible in evidence

(3) Court MUST consider cited materials


MAY consider other materials in the record

(4) Affidavits or Declarations MUST


1) be made on personal knowledge


2) set out admissible facts AND


3) show affiant or declarant is competent
(d) Nonmovant shows for specified reasons can’t present essential facts to justify opposition 

Court MAY


(1) defer or deny the motion


(2) allow time to obtain affidavits, declarations, or discovery OR


(3) issue any other appropriate order
(e) Party fails to support or address opposition’s assertion of fact [56(c)]

Court MAY


(1) give opportunity to address the fact


(2) consider fact undisputed


(3) grant SJ IF motion and materials show movant is entitled to it OR


(4) issue any other appropriate order
(f) J Independent of Motion; Court MAY, with Notice and Reasonable Time to Respond

(1) Grant SJ for nonmovant

(2) Grant motion on grounds not raised by a party OR

(3) Grant SJ independently after ID of material facts that may not genuinely be in 



dispute
Federal cts power to enter SJ on their own initiative can be used when

1 party moves for SJ BUT court concludes SJ should be ruled against movant instead

For moving party on grounds not invoked

No motion for SJ at all
Requires

losing party was on notice they had to come forward with all of their evidence
Court should not always pass Sua Sponte and is not encouraging it

adversarial system —> the parties should decide the case

Use special caution when moving under 56(f)


Should give notice they are considering the motion
(g) Failure to Grant All Requested Relief; Court MAY issue order stating any material fact is not genuinely in dispute and treat it as established in the case
(h) If Affidavit or Declaration submitted in Bad Faith or Delay, Court MAY, with Notice and Reasonable Time to Respond —> Expenses, Fees, held in contempt or appropriately sanctioned
Default Judgement 

Courts favor full disposition of cases on their merits rather than default judgement, which 
is on the merits, but only as an admission by the D of the P’s complaint allegations

Against social goals, justice and expediency w/in trial judge’s discretion
Steps

1) P must have served D w/ complaint and summons

2) 
Rule 55: Default Judgement
(p) Entering a Default:

When party against whom judgement is sought 


fails to plead or defend AND


failure is shown (checked)

Clerk MUST enter party’s default
(b) Entering a Default Judgement:

(1) Clerk: If P’s claim is for 1) a sum certain (calculated by math) 


P’s request, w/ affidavit showing amount, MUST be entered against D who



defaulted by not appearing



not minor or incompetent person

(2) All other cases, MUST apply to court


-Minor or Incompetent —> Representation


-Has “appeared” —> MUST be served w/ written notice of app at least 7 days 



before 
hearing



1) give the P clear indication the D intends to actually litigate AND



2) be responsive to the P’s formal Court action




EX) 12(b)(6) motion and would have appeared



ONLY avoid default by filing the answer, EVEN IF “appeared”


-Court MAY conduct hearings or make referrals for federal statutory right to jury 



trial when, to enter judgement needs to



(A) Conduct Accounting 



(B) determine amount of damages



(C) establish truth of allegations by evidence OR



(D) investigate any other matter
(c) Court MAY set aside (default) for good cause; Final under Rule 60(b)

considers 


(1) whether and to what extent default was intentional vs. negligent


(2) whether D has meritorious defense AND



must present evidence of facts that if proven = complete defense


(3) whether set aside verdict prejudices the P



more than delay —> tangible harm (loss of evidence, harder 





discovery, greater opportunity for fraud or collusion)
Rule 60: Setting aside Default Judgement

favor full disposition on the merits
“Excusable Neglect”

Rule 60(b)(1) permits relief from default judgement by “mistake, inadvertence, surprise, 


or excusable neglect” on motion made w/in 1 year of the judgement. Considers

Within trial court’s sound discretion


(1) extent of prejudice to P


(2) merits of D’s asserted defense AND


(3) culpability of D’s conduct

60(c)(1) Must be filed w/in reasonable time; no more than a year after the end of the 


judgement
Mistake: counsel acted w/o authority

NOT when acting deliberately “we’re good, no reason to file answer”, ignorance of 


law, misunderstanding clear legal principle or factual matter
“Improper service of process could be used to set aside a default judgement (Rule 60(b)(4))
“Meritorious Defense”

improper venue —> if D defaulted by not appearing or file timely response (waives 


defect in venue)
Dismissals
Rule 41: Dismissal of Actions
(q) Voluntary Dismissal

(1) By the P


(A) P may dismiss action w/o a court order by filing:



(i) notice of dismissal before opposing party files answer or motion for SJ



(ii) stipulation of dismissal signed by all parties who have appeared


(B) Dismissal w/o prejudice UNLESS



P previously dismissed action based on or including the same claim —> 




adjudication on the merits

(2) Court Order only if deemed proper


If D submitted counterclaim before P’s motion to dismiss, dismissed ONLY IF



cc can remain pending for independent adjudication


w/o prejudice, unless stated
(b) Involuntary Dismissal

If P fails to prosecute of comply w/ rules or court order —> D may move to dismiss 


action or claim.

Not under this rule —> Adjudication on the merits UNLESS


stated, lack of jurisdiction, improper venue, or failure to join under Rule 19

Also may be done Sua Sponte


requires warning to P

Considers


managing docket


public interest in expeditious resolution of litigation


risk of prejudice to D from delay

Vs. Favoring disposition of the case on the merits

Considers


(1) failure due to party’s willfulness, bad faith, or fault


(2) the extent to which failure prejudiced opposing party


(3) time took no action


(4) whether adequate warning was given such failure = dismissal


(5) deter future misconduct


(6) less drastic appropriate
(c) Applies to CC, CSC, 3rd PC, MUST be

(1) before responsive pleading is served OR

(2) if none, before evidence is introduced at hearing or trial
(d) P previously dismissed action, files another, on or including the same claim against same D

Court MAY


(1) order the P to pay all or part of costs AND


(e) stay proceedings until P has complied
Dismissal as a Judicial Sanction

Considers


(1) P acted intentionally rather than accidental or involuntary


(2) P engaged in pattern of misconduct vs. 1 or 2 incidents


(3) P was warned 


(4) less severe sanction would remedy

Violation of Rule 4(m) (failure to sever the D w/in 90 days of filing the complaint) —>

w/o prejudice
Motion for Judgement as a Matter of Law
Evidentiary Sufficiency of the claim/defense w/ oral evidence
NO Sua Sponte Decision

Though Sua Sponte not expressly allowed MAY suggest a party to make a motion
Difference from Motion for SJ is Timing (SJ is to avoid trial and before trial)

Therefore, in Motion for Judgement tests the evidence presented at trial, not only 



documentary evidence


adds oral evidence
Steps

1) Movant may file a JMoL 


After a party has been fully heard —> other party may move for JMoL


Evidence in support of the verdict must be substantial, such that it was a legally 



sufficient amount of evidence from which it could reasonably derive its verdict

2) Movant may Renew Judgement after Verdict is rendered ONLY IF


50(b): 28 days after judgement rendered AND


Filed a previous Motion for Judgement as a Matter of Law either



1) after P has presented their evidence



2) after P and D have presented their evidence
Rule 50: Judgement as a Matter of Law; Related Motion for New Trial; Conditional Ruling

in favor of party opposing the motion
(r) Judgement as a Matter of Law (Pre-Verdict)

(1) Court MAY


(A) resolve against the party AND


(B) grant motion for judgement as a matter of law against claim/defense that 



requires favorable finding on that issue

WHEN


- party is fully heard AND


- judge finds reasonable jury could not find legally sufficient evidentiary basis to 



rule for them 



no material facts in genuine dispute (SAME standard as SJ)



evidence must be substantial, more than a mere scintilla of evidence to 


support the jury verdict, in the light most favorable party opposing 




motion



does NOT weigh the evidence; only on the basis of Evidence Law


- any time before submission to jury
If not enough evidence to support claim —> Judgement as a matter of law is appropriate

Abuse of Discretion / Error of Fact —> deferential to trial court

Error of law —> from scratch, no deference to trial court

(2) Motion MUST


- be made any time before submission to jury


-specify judgement sought AND


-law and facts enticing movant to judgement
(b) Renewing Motion; Alternative Motion for New Trial (Post-Verdict)

Movant MAY file a renewed motion for judgement as a matter of law


alternative/joint request for new trial Rule 59


28 days after judgement OR if not by jury verdict - 28 days after jury discharged

Court MAY


(1) allow judgement on the jury verdict


(2) order a new trial OR


(3) direct entry of judgement as a matter of law

Requires motion for JMoL previously during trial
(c) Granting Renewed Motion; Conditional Ruling for New Trial

(1) If Renewed Motion granted, Court MUST


conditionally rule on any motion for new trial (if trial granted if vacated or 



reversed) AND


state the grounds

(2) Doesn’t affect judgement’s finality


Reversed —> case proceeds as Appellate court orders


Conditionally Denied —> Appellee may assert error in denial
(d) Rule 59 Motion for new trial MUST be filed no later than 28 days after entry of judgement
(e) Denied Motion as a Matter of Law

Prevailing Party MAY


assert grounds entitling new trial in case appellate court concludes trial court erred

If appellate court reverses —> may order new trial, direct trial court to determine if new 


trial is granted, or direct the entry of judgement
Motion for New Trial
NOT for Judgement —> FOR new trial
CAN NOT use Conclusory Allegations
Rule 59: New Trial
(s) 
(1) Court MAY, on motion, grant new trial


(A) after jury trial, for any reason new trial has been granted in fed ct before



DC is convinced that the jury has reached a seriously erroneous result 


or that the verdict is a miscarriage of justice



1) List on 1029 AND




Errors in the jury-selection process




Erroneous evidentiary rulings




Erroneous jury instructions




Verdict as being against the weight of the evidence




misconduct by the judge, jury, attorneys, parties, or witnesses




newly discovered evidence



2) Rule 61 (non-harmless error)




constitutes or lead to a miscarriage of justice




do not affect any party’s substantial rights



3) Applies to all of the evidence given through documents or at trial




Judge MAY weigh the evidence themself and need not view it 





in favor of verdict winner



Should rarely disturb jury’s evaluation of witness credibility



Where dependent on witness credibility should not order New Trial


(B) after nonjury trial, for any reason rehearing has been granted in fed ct before

(2) After Nonjury Trial, Court MAY, on motion Open Judgement 


take additional testimony


amend findings of fact and conclusions of law or make new ones


direct the entry of a new judgement
(b) Motion Time: no later than 28 days after entry of judgement
(c) When motion based on Affidavits, MUST

be filed w/ motion

Opposing —> 14 days to reply after service

Court MAY permit reply affidavits
(d) Court MAY grant new trial sua sponte for any reason they may have granted on motion, if done Court MUST

order it no later than 28 days after judgment

Provide Notice and an opportunity to be heard

specify the reasons in its order 
(e) Motion to file or Amend Judgement no later than 28 days after judgement
Motion may be filed instead of or as alternative to JNOV

DIFFERENT in


Specific Remedy is a new trial


standards for new trial are more flexible (NOT “no reasonable juror”)


range of opportunity for a judge to order a new trial on grounds

Strictly enforced time limits

Only for prejudicial errors: errors that affect fundamental fairness of trial and may have 


infected the judgement


LIST on 1029
Res Judicata: Claim Preclusion
Claims and Issues resolved and decided w/in final judgement may not be the subject of further litigation (Affirmative Defense)

Policy Reasons


claims and issues b/w parties are finally resolved


preservation of judicial resources
Steps

1) Res Judicata is raised by a party (burden of proof is on party raising it)

2) Are there 2 actions? 

3) Determine which Law of Preclusion applies; Court in which action gets to judgement 


first 


System of the 1st action will determine which law of preclusion applies



State = State law of preclusion



Federal w/ Fed Question Jurisdiction: Federal law of preclusion



Federal w/ Diversity Jurisdiction: The law of preclusion that the court of 




the state would apply UNLESS




inconsistent w/ fundamental federal interest (role of judge & jury)


Primary Rights or Same Evidence (minority/CA) vs. Transactional Test (majority/



federal)

4) Check Elements of Claim Preclusion


Same Claim


Same Party


Final, Valid, and On the Merits



Final: completely resolves the rights and obligations of the parties




CA: not final until appeal is resolved




Favor finality over validity



Valid: if court that rendered had the power to render judgement



On the Merits:




“w/ prejudice” —> YES




procedural grounds —> NO, UNLESS “w/ prejudice”




addresses the claim —> YES

4) Strict Adherence to Res Judicata in Federal courts / CA exception from FEV 


problem in State courts


Strict: no exception to the application of the rule


If 3 elements are satisfied —> re-litigation is barred


if one does not attack the judgement directly through appeal it can not be changed 

through collateral adjudication


Public Policy requires an end of litigation, bound by results, once tried forever 



settled


Fundamental and substantial justice
20) Same Claim as resolved in 1st proceeding

Balance of 


Finality and Judicial Efficiency VS.


Fair Notice of legal rights properly considered a part of the initial claim & 




Opportunity to assert legal rights in initial proceeding

Tests for “Same Claim” (from 1st Court)


Primary Rights —> Can’t split factually related claims w/ same primary right


CAN split different primary rights w/ same facts



Claim: primary right at the heart of the controversy




cause of action for each primary right



Basic rights and duties imposed by substantive law



California


Transactional Test (Majority)



Same Transaction/Transactions, no matter if it involves same primary right




A set of operative facts giving rise to 1+ rights of action




Facts related in time, space, origin, or motivation and Right to Sue





Not just bc 2 claims depend on different shadings of the 






facts or emphasize different elements of the facts, when one 




transaction





Arise from same transaction





Seek Redress for essentially the same wrong





Rest on same or substantially similar factual basis




Convenient Trial unit





Witnesses or proof needed in the second action 







substantially overlaps w/ those in 1st —> preclusion




Treatment as a unit conforms to parties’ expectations, business 





understanding, or usage





Same time frame w/ similar facts





Bring related claims together


Same Evidence Test (Minority)



factual overlap must be perfectly coextensive



specific facts used to prove each claim
2) Judgement was Final, Valid, and On the Merits
Finality

Trial court has definitively ruled on it (only needs to assess costs or execute the 



judgement)

completely resolves the rights and obligations of the parties


CA: not final until appeal is resolved


Favor finality over validity

Decision is final until reversed or vacated on appeal or own reconsideration

Restatement


Not tentative, provisional, or contingent AND


Represents the completion of all steps in the adjudication of the claim by the court
Validity

D had proper notice

Personal Jurisdiction was satisfied AND

rendering court had SMJ over controversy

May be challenged by fraud, duress, or mistake


Both unlikely
On the Merits

Every final judgment for P is “on the merits”


defaults, SJ, and directed verdicts

For the D


merits of the claim are in fact adjudicated against the P after trial of substantive 



issues


NOT —> claim preclusion does not apply


Lack of jurisdiction, improper venue, or nonjoinder or misjoinder of parties


P agrees or elects a nonsuit w/o prejudice or court directs P be nonsuited w/o 



prejudice


Statute or rule of court judgement does not operate as bar to another action on the 



same claim or does not so operate unless court specifies and no specification 



made


Prematurity
3) same parties or those who should be treated as such
Party’s representation is adequate when

1) interests are aligned

2) understood to be acting as rep or original court took care to protect nonparty interests

3) requires notice to nonparty
NO Claim Preclusion: lack of either special procedures to protect nonparties’ interest or an understanding by the concerned parties that the 1st suit was brought in a representative capacity

No indication court took care to protect the interests of absent parties, or was 



understood to be on behalf of absent parties
Issue Preclusion / Collateral Estoppel

Forecloses the relitigation of discrete issues that were actually litigated and decided in a 


previous case
Steps:

1) Which law of preclusion applies? 

2) Elements


Same Issue


Actually Disputed


Issue was Decided and Necessary


Same Parties
Federal Elements

1) Same Issue


Enough factual and legal overlap b/w the issues that it’s reasonable under the 



circumstances to treat them as the same issue



Questions of fact law or both



Significant overlap of fact and law or both



nature of the underlying claims as to each (context)



substantive policies concerns



fairness and efficiency




factual and legal similarities of the claim




overlap of evidence or arguments




extent that pretrial prep and discovery in the 1st action should have 



disclosed the matter




relative length of time elapsed b/w cases


CA: “Identical” issue: significantly similar

2) Actually Litigated


1) properly raised


2) formally contested b/w the parties


3) submitted to the court for determination


Generally, issues are not litigated when a judgment is: entered by default, 




confession, or due to a failure to prosecute

3) Issue was Decided and Necessary to Valid judgment in that action


Previously Resolved and Essential to the court’s ruling or judgement


Decided: expressly or implicitly decided



Final and Valid




difference between court of first instance and subsequent court’s 





extensiveness of formal procedures, differing burdens of proof, and 



whether the party to be estopped lacked an incentive to litigate in 





the earlier suit





- if less extensive or less formal procedures for resolution 





- could not appeal the initial judgement —> not given 






preclusive effect





Administrative agency can still apply 






adequate opportunity to litigate





- won’t apply if heavier burden of proof in 1st litigation for 






party against whom issue preclusion is asserted






1st, 2nd, or shifted





- won’t if Party to be estopped lacked an incentive to 






litigate the issue seriously in 1st suit



NOT on the Merits though




CA: requires, but not strictly enforced




CA: default judgements give issue preclusive effects



Practical finality


Necessary: essential, such that the court’s judgement could not stand w/o it

4) Same Parties or those in privity w/ them / Party against whom raising the issue, had a 


full and fair opportunity to litigate the issue
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