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DUE PROCESS
1. Federal Rules of Civil Procedure, Rule 1: FRCP govern all civil actions and proceedings in the US district courts—to secure the just, speedy, and inexpensive determination of every action and proceeding

a. Making sure that the goal of due process is maintained
2. Due process: from the 5th (applies to federal government) and 14th (applies to state governments) amendments in the constitution
a. (1) Nor shall any person (2) be deprived (3) of property (4) without due process of law

b. Deprivation of property triggers due process analysis

3. Mathews v. Eldridge: when should we be giving a hearing before deprivation of property
a. Eldridge ( Secretary of Health, Ed. & Welfare (Mathews)
b. Facts: Eldridge was receiving SS disability benefits, but after a few years and updated medical/questionnaire, benefits were terminated. SSA had a process of appeals to go through, but Eldridge claimed the process was void/non-due process because it didn’t allow due process BEFORE the deprivation of property (since he wasn’t getting an evidentiary hearing before disability benefits were terminated). Supreme Court held that the current SS administrative process for such termination fully comports with due process and no evidentiary hearing necessary prior to termination of disability benefits
i. Individual: Eldridge

ii. Deprivation: either ongoing deprivation or potential deprivation

iii. Property: disability benefit

c. Core of due process: before deprivation of property, you must be given notice of the hearing, of the deprivation, and an opportunity to be heard
i. Whenever an individual is deprived, or is at risk of being deprived, the person is entitled to due process (adequate notice and typically a hearing that is meaningful)

1. However, hearing is not always given before the deprivation

d. Mathews Balancing Test: to determine if a procedure violates due process (in this case, if hearing is required before the deprivation of benefits)
i. Private Interest

1. Degree of potential deprivation: how much of this property are they depriving me of, is it a big deprivation or not
2. Possible length of time of wrongful deprivation

3. Here, Court held that disability benefit not based on financial need (distinguished from welfare benefit) and that Eldridge had other means of getting money
a. Dissent suggested that this money was a big deprivation since Eldridge was disabled, couldn’t get another job, and home was foreclosed

ii. Risk of Erroneous Deprivation
1. Is the procedure SS used designed in a way that minimizes risk of error or not
2. Here, Court held that all procedures were sufficient and had proper safeguards, questionnaire was sufficient
iii. Public/Government Interest
1. What is the cost incurred of allowing evidentiary hearings
2. Here, Court held that more hearings would result in fiscal and administrative burdens on the government
4. Mullane v. Central Hanover Bank & Trust: the due process right to notice
a. Mullane ( Hanover Bank
b. Facts: Central Hanover Bank established a common trust fund, which pools multiple small trusts into one large fund for easier administration; the bank petitioned the court for settlement of its first account as trustee; beneficiaries of the trust were given notice by publication of a local newspaper, in compliance with the minimum requirements of NY banking law; Mullane objects that the notice was inadequate because it may deprive beneficiaries of property (not giving them an opportunity to come forward if trust is screwing them over, or trust is using certain fees deducted from their trust $)
c. Rule: an elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably calculated, under all circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections
i. Notice must reasonably convey all the required information and must afford a reasonable time for those interested to make an appearance
ii. The means of employed of sending notice must desire to actually inform the absentee (rather than just being a mere gesture), such that the means are reasonably certain to inform those affected, or where conditions do not reasonably permit such notice, that the form chosen is not substantially less likely to bring home notice than other of the feasible and customary substitutes
d. Mathews Balancing Test:
i. Private Interest: beneficiaries’ deprivation of money, approval of decree meant higher taxes on the funds
ii. Risk of erroneous deprivation: the minimum requirement of NY banking law (of just posting notification of judicial settlement in newspaper for 4 weeks) had high risk of error
1. Many parties unknown: newspaper publication is reasonable
a. In theory, may use private investigator to find these parties, but that’s unreasonable and you’d be spending a ton of money
2. Known parties with known mailing address: most reasonable would be to send notice by mail
iii. Public Interest: state would want the trust to work properly
CLASS ACTIONS
1. Class Actions
a. Type of representative litigation in which one or more parties sue or are sued as representatives of a large group of similarly situation persons or entities, called a class

i. If class is properly filed and certified by the court, any resulting judgment will bind on all members of the class (except those who may have opted out)
b. High risk of due process being violated
i. Absent parties must receive adequate notice

ii. Actual parties acting on their behalf must adequately represent them

1. Risk of erroneous deprivation if they are not adequately represented and are bound by a judgment they may not know about/can never litigate on their own anymore

2. FRCP Rule 23: Class Actions
a. Rule 23(a): class action must satisfy all requirements
(a)(1) Numerosity (applicable to class)
· Would be impracticable/inefficient to have individual litigation for each class member 
· No set number just an amount where it would not make sense for cases to be tried individually
· Practicality is dependent on the circumstances of the case

(a)(2) Commonality (applicable to class)
· There are common questions of law or fact among the class
· Need a common nucleus of operative facts—facts that the members share that are relevant for them to prevail

(a)(3) Typicality (applicable to representatives)
· Claims/defenses of the class representative are typical of claims/defenses of the class
(a)(4) Adequacy of Representation (applicable to representatives)
· Representative parties will fairly and adequately protect the interests of the class
b. Rule 23(b): types of class actions
· Type of Relief Sought: Injunctive Relief (court ordering defendant to start/stop doing something) or Declaratory Relief (declaring rights/obligations) [mandatory; no right to opt-out, no need for notice]
· (b)(1): without class action there would be a risk
· (a): risk of inconsistent ruling creates inconsistent standards
· (b): parties trying to sue individually would not have their interests properly represented
· (b)(2): party being sued has acted/failed to act in a way generally applicable to a class, so the injunctive/declaratory relief is appropriate

· Type of Relief Sought: Monetary Damages [option for opt-out; notice must clearly state nature of action, class claims, etc.]
· (b)(3): questions of law or fact common to the members of the class predominate over any questions affecting individual members and that class action is superior to other methods for fair adjudication
3. Hansberry v. Lee: adequate representation of parties not present
a. Lee ( Hansberry
b. Facts: group of individuals signed a discriminatory covenant that states that people of color cannot buy, lease, or inhabit a specific area in Chicago; 95% of landowners were required to sign. In a previous lawsuit (Burke v. Kleiman), 95% of landowners had signed and enforced against a black family. Now, a new family, Hansberry, was trying to acquire a piece of land, and even though 95% of current owners hadn’t signed, Lee claimed that the previous litigation would apply to them as well, since they would be represented by the family in the previous suit
i. Here, Hansberry was not bound by the decision in Burke because their own interests were not represented in the prior litigation.
ii. Burke wasn’t a lawsuit against a class, nor was it seeking injunction against anyone outside the listed defendants. It was simply trying to enforce the covenant, not questioning its validity
c. Rule: a party is not bound by a previous judgment unless they are a party to the litigation or have their interests adequately represented and had notice of the prior action
Complaint: filing of complaint initiates lawsuit

Motion: requesting some sort of action from the court

· Motion for Certification: requesting for court to allow the class action claim to proceed, must be filed at an early practicable time (preferably soon after complaint is filed) 
Certification Order: approval of the motion to certify

4. Wal-Mart v. Dukes: issues with class certification pertaining to commonality and class type
a. Dukes sought to certify almost 1 million Wal-Mart female employees as a class under Rule 23(b)(2), seeking declaratory/injunctive relief and backpay as a result of company’s corporate culture of discrimination against female employees.
b. PART 1: Dealing with Rule 23(a), specifically 23(a)(2) – Commonality
i. Supreme Court/Scalia say that members of class are required to share common question of law or fact. That means, those common questions have to generate common answers capable of driving the resolution of the litigation in one stroke, and plaintiffs have to have suffered the same injury
1. Appeals Court had said the common question was whether Wal-Mart’s female employees nationwide were subjected to a single set of corporate policies that may have worked to unlawfully discriminate against them in violation of Title VII
a. Doesn’t establish commonality because Title VII can be violated in many ways

b. And even if all members suffer the same injury, there can be no single resolution when class members all had different managers, different forms of discrimination, etc.
ii. Scalia says their claims should depend on a common contention
1. Questions should have been: why was I disfavored? Was I discriminated based on my sex? [rather than framing the question about the defendant, framing the question in terms of the plaintiff, which would be impossible to fulfill with just a common question]
2. Note from Grossi: if the question is framed based on the class, you’re not going to find a common question, because in a discrimination case for example, no two parties may be discriminated the same way. If the question is framed in the perspective of the defendant, you will have just a few questions to answer (ex: did the defendant violate the law/engage in conduct that violated the law? Was the policy applied by Wal-Mart one that discriminated against women because of their gender in their pay/promotion? Vs. How have the plaintiffs been injured) and have the benefit of going through discovery to find evidence to support the claim
c. PART 2: Dealing with Rule 23(b)(2)
i. Plaintiffs tried to certify as 23(b)(2) while also seeking backpay (monetary damages)
ii. 23(b)(2) typically only applies when a single injunction or declaratory judgment would provide relief to each member of the class, not different injunctions/judgments for each defendant
1. Damages may be allowed if damages sought are merely incidental to the request for injunctive/declaratory judgment (don’t require additional analysis to determine the amount owed since the amount would flow from the damages directly)
iii. Here, backpay can’t be standardized for everyone because everyone faced different damages, no opt-out, no obligation to send notice. Should have tried certifying as 23(b)(3)
1. Court: even if it is not predominant, we are still dealing with money; risk of erroneous deprivation because people may not be able to get compensation that they want; they would be bound by this suit and not be able to file individually, because it is a mandatory class
PLEADINGS

1. Claim = a group of operative facts giving rise to one or more rights of action
a. What rights do I have that were violated, to result in a claim

b. Existence of the claim helps us decide if we have what we need to proceed (facts and rights)

2. Pleading = written document that contains the claim and defenses of the party
a. Complaint: type of pleading that initiates the lawsuit
b. FRCP Rule 8: A pleading that states a claim for relief must contain
i. A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction [pertaining to subject matter jurisdiction]
ii. A short and plain statement of the claim showing that the pleader is entitled to relief, and

iii. A demand for relief sought

iv. 8(d)(1): Each allegation must be simple, concise, and direct. No technical form is required

c. When reading a complaint, the judge must accept the allegations in the complaint as true and draw all possible inferences in favor of the plaintiff

i. Pleadings must be construed so as to do justice
d. Exceptions to Rule 8: Rule 9(b) [requiring a higher pleading standard]
i. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake.
1. This is to protect a defending party’s reputation from harm, to minimize strike suits, and to provide detailed notice of a fraud claim to a defending party

3. Doe v. City of Los Angeles [state case]
a. Doe 1 & 2 ( City of Los Angeles/Boy Scouts of America
b. Facts: Doe 1 & 2 alleged that City of LA/BSA were negligent in vetting, supervision, and retention of Kalish, who sexually abused the two of them. City of LA filed demurrer stating that complaint was not sufficient, demurrer was sustained and action was dismissed on ground that there was a failure to state a claim upon which relief can be granted to satisfy the SOL requirement
i. To invoke the SOL, plaintiffs needed to include allegations that qualified or the extension, showing that defendants knew of past sexual conduct of abuser, but failed to take preventative steps for future occurrences

ii. Plaintiff’s allegations were not enough to invoke SOL, merely made general/conclusory allegations, but nothing showing of the defendants’ knowledge specifically regarding Kalish
c. Doctrine of Less Particularity (State Court): pleading is sufficient if it contains only allegations of ultimate facts based on information and belief
i. If defendant is the party closer to the information than the plaintiff, the plaintiff may give less details about the facts to the extent that it provides enough notice to the defendant about what the plaintiff is complaining about so that the defendant can prepare its case

4. Conley v. Gibson
a. Facts: Petitioners claiming that they were fired because of their race and that Union failed to protect these employees. Respondents filed 12(b)(6) motion for failure to state a claim arguing that the complaint failed to set forth specific facts to support its general allegation of discrimination and therefore its dismissal is proper. Court ruled that complaint was sufficient.
b. Rule: In appraising the sufficiency of the complaint, the accepted rule is that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief
i. Aka, we will only dismiss a claim when it’s so crazy that we feel like you can’t prove it

ii. FRCP doesn’t require claimant to set out in detail all the facts which he bases his claim in the pleading, that will be found through discovery. Just need a short and plain statement
5. Leatherman v. Tarrant County
a. Leatherman ( Tarrant County

b. Facts: Plaintiffs sued local officials, the county, and two municipal corporations that employed police officers. There was a forcible entry into the plaintiff’s home (the police thought they smelled narcotics) and the plaintiffs were assaulted during the entry. Defendants claim plaintiffs did not provide enough information/facts to show lack of supervision and training.
i. The lower courts dismissed the complaint pursuant to a 12(b)(6) but SCOTUS held that the heightened pleading standard used by lower courts was improper.
ii. It was improper for a federal court to apply a heightened pleading standard because it was not covered by 9(b) (no fraud or mistake) and therefore wrongly established a higher standard than that imposed by 8(a)(2).
6. Ashcroft v. Iqbal: pushing notice pleading system to a fact pleading system
a. Iqbal ( Ashcroft (attorney general), Robert Mueller (director of FBI)
b. Facts: Iqbal filed Bivens action (action filed against federal officers for violation of plaintiff’s constitutional rights) against defendants, alleging discrimination based on race and religion. Alleging that after 9/11 they adopted an unconstitutional policy that subjected Iqbal to harsh conditions of confinement on account of his race, religion, or national origin. Mueller’s idea to arrest and detain Muslims post-9/11. Ashcroft & Mueller approved keeping the detainees in highly restrictive conditions of confinement until they were cleared by the FBI. Defendants filed 12(b)(6), denying Iqbal’s claim on grounds that his complaint failed to plead sufficient facts to state a claim for purposeful and unlawful discrimination against him. SCOTUS: Respondent’s complaint does not contain any factual allegation sufficient to plausibly suggest petitioner’s discriminatory state of mind
i. Ashcroft “principal architect” of policy

ii. Mueller was “instrumental to its adoption, promulgation, and implementation
c. To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face. A claim has facial plausibility when plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged. Asks for more than a sheer possibility that a defendant has acted unlawfully
d. Formula to determine if complaint should survive motion to dismiss:
i. Identify the elements of the claim
ii. Identify conclusory allegations, as they are not entitled to the assumption of truth

iii. Determine whether the remaining allegations (which are entitled to presumption of truth) give rise to a plausible right to relief

1. Complaint must contain enough factual material for a judge to draw reasonable inferences of the defendant’s liability while drawing from his experience and common sense
e. Here:

i. Elements of claim: intentional, discrimination, because of race/religion

ii. Conclusory allegations

1. Conclusory allegations merely repeat the elements of the claim (in this case, intentional, discrimination, due to race/religion)
2. However, they did not follow this rule when assessing the allegations. They listed the non-conclusory allegations as conclusory (ex: Ashcroft was the architect; they knew of what was going on)
a. Court was basically saying, but you’re just concluding those things, you’re not proving them!
b. But Iqbal doesn’t have to prove any of these facts in the pleading, nor are they conclusory. They are allegations that can be proven during the discovery period

f. Note from Grossi: SCOTUS was drawing inferences in favor of the defendant, which was wrong

PERSONAL JURISDICTION
1. Personal Jurisdiction: whether the defendant has established meaningful connections with the forum state sufficient to put her on notice of a potential lawsuit there
a. Does this court have the power to render a binding judgment against a defendant in this state? Can I sue the defendant in this state?
b. Looking at connecting factors and reasonable expectations of the defendant
i. Connecting factors: factors connecting defendant to state

ii. Reasonable expectation: expectation of defendant to be sued in this state
c. Relationship with Due Process: any time there is a possibility of deprivation of property, there must be due process that is fair and reasonable ( there needs to be a court that is fair and reasonable to the defendant
d. No obligation to state anything about personal jurisdiction in complaint

2. 12(b)(2): Motion to Dismiss for lack of personal jurisdiction
a. Must be filed either before the answer or with the answer [Rule 12(h)]
i. If there is an answer that precedes the motion, the right to object for lack of personal jurisdiction is waived

b. Defendant files 12(b)(2) to challenge PJ (can merely deny the existence of meaningful contacts)

c. Burden of proof falls on plaintiff to prove long-arm statute + meaningful contacts

i. May request jurisdictional discovery to review facts first

d. Once statute + meaningful contacts proven, there would be a presumption of reasonableness, which defendant can rebut and would have the burden to disprove

i. Defendant disproving each aspect of reasonableness, to show litigating in this forum state would be unreasonable
3. Exercising Personal Jurisdiction over a nonresident defendant requires (components of PJ):
a. Rule (Long-Arm Statute; in the state where you want to sue in)
i. Long-Arm Statute authorizes the court’s exercise of jurisdiction over a nonresident defendant (to reach beyond state borders to take PJ over nonresident defendants)
1. “Tailored” Long-Arm Statute: defendant falls into a specific category described in statute

2. “Due Process” Long-Arm Statute: court has PJ over defendant given it is consistent with due process (meaningful contacts + reasonableness)

ii. Rule 4(k)(1)(A): federal court can borrow the long-arm statute of the state which it sits in
1. If the state court could obtain general jurisdiction over an out-of-state defendant under the state’s long arm statute consistent with the 14th amendment, the federal court may do so as well

iii. Rule 4(k)(2):
b. Due Process (a Traditional Bases of PJ OR Minimum Contacts analysis)
If no traditional bases of PJ, move on to minimum contacts analysis

i. Traditional Bases of Personal Jurisdiction:
1. Domicile: state where individual has taken residence and intends to remain permanently or indefinitely

2. Voluntary Appearance: filing an answer to the complaint without raising lack of personal jurisdiction defense ( assented to the court’s jurisdiction
3. Consent to Service on an Agent: service to an in-state agent or representative appointed by the defendant to receive service of process
4. Transient/Tag Jurisdictions: when the defendant is in the state, regardless of how long, if they are served a summons, the jurisdiction is satisfied

a. Doesn’t apply to corporations

5. In Rem or Quasi In Rem Jurisdiction: tangible or intangible property in the state related to the plaintiff’s claim

a. In Rem: bankruptcy, probate

b. Quasi in rem: only affects the interests of particular persons in the attached property (foreclosure, repossession)
ii. Minimum Contacts Analysis
1. Meaningful Contacts (includes purposeful availment)

a. Defendant’s contacts with forum state random/isolated and unrelated to Plaintiff’s claim ( no jurisdiction
b. Defendant’s contacts with forum state single/occasional/isolated but related to Plaintiff’s claim ( Specific Jurisdiction
c. Defendant’s contacts with forum state continuous/systematic AND related to Plaintiff’s claim ( Specific Jurisdiction
i. International Shoe

ii. Burger King

iii. Calder

iv. Bristol-Myers

d. Defendant’s contacts with forum state substantial/pervasive but not connected to Plaintiff’s claim ( General Jurisdiction 
(Don’t need reasonableness analysis)

i. Perkins

ii. Helicopteros

iii. Goodyear

1. “At home”

iv. Daimler

2. Reasonableness
a. Plaintiff’s interest

b. Defendant’s burden

c. Interest of forum state

d. Interest of judicial system as a whole
4. Examples of Specific Jurisdiction

a. International Shoe Co. v. Washington
i. Commissioner of WA ( International Shoe
ii. Facts: commissioner sent International Shoe notice of delinquent payments for unemployment fund while having salespeople taking orders in Washington. Int Shoe filed motion to dismiss for lack of PJ. Court ruled WA exercised personal jurisdiction consistent with due process
iii. Rule: for a state to exercise PJ over a nonresident of a state, the defendant must have certain meaningful minimum contacts with the state such that the state having jurisdiction does not offend notions of fair play and substantial justice (due process)
1. Minimum contacts must be a qualitative analysis, NOT quantitative
2. “To the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state. The exercise of that privilege may give rise to obligations; and, so far as those obligations arise out of or are connected with the activities within the state, a procedure which requires the corporation to respond to a suit brought to enforce them can, in most instances, hardly be said to be undue”
a. Have to make sure the defendant is not taken by unfair surprise by the suit

i. There has to be a reasonable expectation by the defendant
b. Here, claim of the plaintiff (you owe me money for doing business in the state) is SO related to the business in the state (the contact) [the claim and contacts are directly related]
b. Burger King Corp. v. Rudzewicz
i. BK (FL) ( Rudzewicz (MI)
ii. Facts: Defendants entered into a long-term contract with Burger King whereby they would operate a franchise. Burger King sues defendants for breach of contract after they stop paying. K was signed in FL, paid money to the FL corporation, negotiated with the FL corporation, received training and equipment from the FL corporation
iii. Rule: minimum contacts of the defendant must be sufficient to make it consistent with due process. Defendant must have purposeful, intentional, meaningful contacts (or affiliations) with the state, to the extent that it would be reasonable for the defendant to be sued in that state

1. Foreseeability: defendant’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there
2. Purposeful Availment: jurisdiction is proper where the contacts proximately result from actions by the defendant himself that create a “substantial connection” with the forum State. Where the defendant deliberately has engaged in significant activities within a State, or has created continuing obligations between himself and the residents of the forum, he has availed himself of the privilege of conducting business there. And by benefiting from the protections of that forum’s laws, it wouldn’t be unreasonable to require him to be litigated in that forum as well
c. Bristol-Myers v. Superior Court
i. 600 Buyers of Plavix (from CA, and other states) ( Bristol-Myers

ii. Facts: More than 600 plaintiffs, most of whom aren’t CA residents, filed civil action in CA state court against BMS, asserting state-law claims based on injuries caused by BMS drug. BMS (incorporated in DE, HQ in NY) moved to dismiss for lack of personal jurisdiction
iii. For specific jurisdiction, ALL plaintiffs’ claims must connect to defendant’s meaningful contacts with the forum state (PJ analysis done on all plaintiffs)
iv. Holding: Court had specific jurisdiction over CA residents, but NOT over nonresidents.

1. Rule: CA due process long-arm statute

2. Meaningful Contacts: BMS had labs in CA, employees in CA, revenue generated in CA. Purposeful availment by BMS, taking advantage of CA market and laws. What defendant did in CA (sell pills) is the reason WHY plaintiffs brought cause of action (getting sick, negligence)

a. For nonresidents: court does not see a connection between their claim and defendant’s contacts

i. Plaintiff may try jurisdictional discovery to find factual information that allow you to link the plaintiffs’ claims to the defendant’s contacts with the forum state

ii. Ex: findings from the CA lab had impact on the development of the pill that was ingested by nonresident

3. Reasonableness: in plaintiff’s interest to have jurisdiction in CA; defendant already does business in CA, so no burden to litigate there; State would be interested in adjudicating case in CA to protect its citizens from being harmed by corporations; judicial system wants cases to be litigated where it makes sense, here, CA

v. Regarding Nonresidents: “even if the defendant wouldn’t be inconvenienced by having the litigation in the forum state, even if it is in the state’s interest to litigate the case, even if this state is the most convenient location, may divest a state’s jurisdiction based on federalism”

d. Calder v. Jones
i. Jones (actress, located in CA) ( Calder (editor, located in FL)
ii. Facts: Jones brought suit against Calder in CA court because of libelous article written about her. Writing of the article took place in FL, but the point was not the activity, it was the meaningful connection with the state of CA. Calder moved to dismiss based on lack of PJ
1. Rule: CA due process long-arm statute

2. Meaningful Contacts: Calder spoke to someone in CA, collected info from CA sources, story is about CA resident. “CA was the focal point both of the story [written] and of the harm suffered”

3. Reasonableness: Jones lives in CA, so has interest in claim being litigated in CA; traveling to CA for lawsuit is not burdensome on Calder (may be more burdensome when hard to bring evidence to another state); CA wants CA resident to be protected since they have been injured in CA; judicial system would think it makes sense for the claim to be litigated in the state where injury is dealt to the resident of that state

iii. Although defendants did not purposefully avail themselves of CA, purposeful availment is not necessarily a requirement for minimum contacts—the defendants should have nonetheless reasonably expected to be sued in CA
iv. Calder Effects Test: another way to determine if a defendant’s connections with the forum are meaningful

1. Defendant committed an intentional tort

2. Plaintiff felt brunt of harm in the forum such that that forum can be said to be the focal point of harm suffered by plaintiff as a result of tort

3. Defendant expressly aimed his tortious conduct at the forum such that the forum can be said to be the focal point of the tortious activity

5. Examples of General Jurisdiction

a. Daimler AG v. Bauman
i. 22 Argentinian Plaintiffs ( Daimler (located in Germany)

ii. Facts: Argentinian plaintiffs suing German corporation for events that took place in Argentina in a CA district court, alleging that jurisdiction exists because MBUSA does busines in CA, and MBUSA is a subsidiary of Daimler; claiming that Daimler, as employer of MB Argentina, should be responsible for its actions. Daimler filed motion to dismiss for CA not having PJ

iii. Holding: foreign plaintiffs have nothing to do with anything that occurred or had its principal impact in CA. Before even addressing the claim, Daimler (or MBUSA) had no contacts with CA, not incorporated in CA, nor had their principal place of business there. No general jurisdiction applicable 

iv. If a defendant is so “at home” in a forum state, there wouldn’t be a question about reasonableness, they wouldn’t be surprised if suit was brought to them there. The contacts are so pervasive in the forum, that there is a strong presumption of reasonableness

1. For individuals, “at home” is domicile

2. For corporations, at home is principal place of business/place of incorporation

a. BUT not excluding the possibility that there may be another place that shares the same uniqueness as domicile (for individual) or principal place of business/place of incorporation (for corporations)

b. Perkins: Defendant was a company incorporated in the Philippines. Its president moved to Ohio. Plaintiff sued defendant corporation in Ohio on a claim that neither arose in Ohio nor related to the corporation’s activities in Ohio. The court held general jurisdiction was acceptable because Ohio was the corporation’s principal, if temporary, place of business. [ONLY case where general jurisdiction established]
c. Helicopteros: After a helicopter crash in Peru, the families of the deceased brought suit in Texas against the helicopter’s owner and operator, a Colombian corporation. The company’s contacts were confined to negotiations and purchasing in the forum. This did not resemble the kind of continuous and systematic general business contacts found to exist in Perkins. 

d. Goodyear: A bus accident outside of Paris killed two boys from North Carolina. The parents brought a wrongful-death suit in North Carolina alleging that the tire was defectively manufactured. Goodyear’s European subsidiaries (named in the suit) lacked any affiliation with the forum state of NC. A small percentage of the tires manufactured by the subsidiaries were distributed in NC. Court held there was no general jurisdiction. Placing the product into the stream of commerce was not enough for general jurisdiction. 

i. The activities of the defendant in the forum state must significant and substantial that they make the defendant “at home” [makes the connection so unique that it becomes similar to domicile]
SERVICE OF PROCESS

1. Service of Process: the formal process for notifying a defendant of the pendency of the action
a. Must comply with:

i. Rules/Statutes: FRCP Rule 4 and State Statutes

ii. Due Process: was the method of service used something that is reasonably calculated to give the defendant fair and reasonable opportunity to show up and defend, see Mullane
b. 12(b)(5): motion to dismiss for insufficient service of process
c. FRCP Rule 4:

i. 4(a): a summons must: name the court and the parties; be directed to the defendant; state the name and address of plaintiff’s attorney; state time within which defendant must appear and defend; notify defendant that failure to appear will result in a default judgment against the defendant for the relief demanded in complaint; be signed by the clerk; bear the court’s seal.

ii. 4(c): summons must be served with a copy of the complaint by any person who is at least 18 years old and not a party (need a copy of summons + complaint for each defendant)

iii. 4(d): Waiving Service

1. (1) Requesting a waiver: Defendant from 4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons (e: individual in US, f: individual in foreign country, h: corporation/partnership/association)
2. Allows the plaintiff to send a copy of the complaint to the defendant by first-class mail or other reliable means, accompanied by 2 copies of waiver form
a. Defendant must be given at least 30 days to respond (unless outside the US, when period is 60 days)

b. If defendant signs and returns the Waiver of Service within the allowed time, no service of summons occurs and defendant does not have to answer the complaint until 60 days after the request for waiver was sent, or 90 days if outside of the US.

3. If a defendant fails (without good cause) to waive, the defendant must pay the expenses incurred in making service and the reasonable expenses (including attorney’s fees) of any motion required to collect those service expenses
4. When wouldn’t you waive service?
a. If the statute of limitations will likely run before formal service can occur
b. In that circumstance, by refusing the waiver, plaintiff must go through 4(e) to formally serve the defendant with process

5. Waiving service of summons does not waive objections to PJ or venue

iv. 4(e) How to serve an individual: 5 options

1. Following state law for serving a summons in the state where district court is located
2. Or where service is made

3. Delivering a copy of the summons + complaint to the individual personally

4. Leaving a copy of each at individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there

5. Delivering a copy of each to an agent authorized by appointment or by law

v. 4(h) How to serve a corporation: 3 options

1. Following state law for serving a summons in the state where district court is located

2. Or where service is made

3. Delivering a copy of the summons + complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law and by also mailing a copy of each to the defendant

vi. 4(m): if the defendant isn’t served within 90 days after the complaint is filed, the court dismisses the action without prejudice against that defendant or orders service to be made within a specified time

2. AICPA v. Affinity Card
a. AICPA ( Affinity Card

b. Facts: A professional process server served an individual who was not an officer of defendant's company, but who was in the office space, and identified himself as an officer of a company (not the defendant's company). Since defendant was never served, they were unable to respond to the complaint, and the court issued a default judgment against the defendant. Defendant moved to have the default judgment vacated, on the grounds of insufficient service of process.
i. Here, no issue with due process. The issue is with compliance to the rule on how to serve

c. Holding: The court ruled that because the individual who was served did not hold himself out to be an officer or representative of the defendant's company, that serving him merely because he was in the office space was not proper service, and that the default judgment against the defendant should be vacated
i. Just because the president of Affinity eventually received the summons doesn’t mean service of process was sufficiently satisfied
ii. Where service of summons is made, there must be an affidavit to confirm proof of service

1. If there are conflicting versions, court will favor the version of the defendant, meaning default judgment will be nullified

2. This is because courts consider default judgments are the most severe sanction which the court may apply and try to resolve the merits of a case before issuing default judgment

a. So if the defendant files motion to dismiss, court is going to favor the plaintiff’s side of the story to get an opportunity to review the merits of the claim (may order plaintiff to properly serve in a given amount of time)

d. Rule: [Interpretation of Rule 4(h)(1)(B)] the rule doesn’t require that service is made solely on a restricted class of formally titled officials, but rather permits it to be made upon a representative so integrated with the organization that he will know what to do with the papers. Generally, service is sufficient when made upon an individual who stands in such a position as to render it fair, reasonable and just to imply the authority on his part to receive services [substantial compliance]
VENUE

1. Venue: geographic location of the court in which the lawsuit is filed
a. Factors to determine venue:

i. Where a cause of action arose

ii. Where substantial events giving rise to it occurred

iii. Where the property that is the subject of the dispute is located

iv. Where the defendant resides or is doing business or may be found

v. Where the plaintiff resides or is doing business

vi. In government cases, where the seat of the government is located

b. In federal courts, venue is the specific district or division where the lawsuit may be filed

2. Venue vs. PJ: both about geographic location of lawsuit

a. PJ: about which state you can file in

i. Case-by-case analysis (statute, minimum contacts, reasonableness/due process)

b. Venue: about which district in the state

i. Codified in statute (vs. case-by-case analysis in PJ)
ii. Legislator basically decided what happens in each of the cases based on the statute

iii. Motion to dismiss based on improper venue: 12(b)(3)

1. Like motion to dismiss for lack of PJ, must be filed before answer is filed

3. 28 U.S.C. §1391

a. §1391(b): A civil action may be brought in:

i. (1): Residency, only applies if defendants all residents of the same state. Suit may be brought in any district where a defendant resides within that state
1. Residency defined by §1391(c) and (d)

2. §1391(c)

a. Individual: residency is where a person is domiciled

b. Entity: only applicable to entities, whether or not incorporated, if in a state with only one district
i. If a defendant: residency is wherever entity is subject to PJ

ii. If a plaintiff: residency is principal place of business

c. Defendant not resident in the US: residency is any judicial district

3. §1391(d): in a State that has more than one district, corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to PJ if that district were a separate State

ii. (2): Substantial part [looking at the claim], choosing a district where a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated

iii. (3): Fallback Provision. If no venue under 1 OR 2, you go to 3. Any judicial district in which any defendant is subject to the court’s PJ [usually only happens when claims arise abroad]
4. May be more than one venue option in a state. If that’s the case, plaintiff basically has a choice of which one since they are the one filing the lawsuit

5. First of Michigan Corp v. Bramlets [regarding §1391(b)(2)]
a. Facts: Bramlets brought suit against First of Michigan in FL. First of Michigan filed to enjoin arbitration claims. Bramlets filed to dismiss based on improper venue because they did not live in Michgan and extent to them relating to Michigan was signing the IRA agreement there.

b. Holding: Michigan WAS an appropriate venue. A substantial part of the transactions relating to the Bramlets’ investments took place in Michigan. The plaintiff may file his complaint in any forum where a substantial part of the events or omissions giving rise to the claim arose and this includes any forum with a substantial connection to the plaintiff’s claim.

c. Rule: This requires something more than an incidental relationship between the district and the cause of action. Events or omissions that might only have some tangential connection with the dispute in litigation are not enough...The test...is not the defendant’s contacts with a particular district, but rather the location of those events or omissions giving rise to the claim. Substantiality is intended to preserve the element of fairness so that a defendant is not haled into a remote district having no real relationship to the dispute
6. 28 U.S.C. §1404: Change of Venue

a. For the convenience of parties and witnesses, in the interest of justice, the district court may transfer a civil action to any other district or division where it might have been brought to OR to any district or division all parties have consented to
i. If the venue used in the suit is right based on §1391, venue MAY be transferred to another district with §1404

ii. Court doesn’t have obligation to transfer. “May transfer”

1. Under court’s discretion, depends on convenience of all the parties AND the interest of justice

iii. May be filed by either plaintiff or defendant (since there is no deadline to file)

1. May get more evidence during the course of litigation that reveals that another geographic region may better suited for this lawsuit

iv. There must be balance of private and public interests that are in favor of the transfer

7. Skyhawke Tech v. DECA
a. Skyhawke ( DECA

b. Facts: Skyhawke’s principal place of business in Mississippi, DECA’s principal place of business in CA. Skyhawke filed complaint that DECA infringed on Skyhawke’s patent and made, caused to be made, imported, used, sold products in Mississippi. DECA filed 1404 motion to transfer from Southern District of Mississippi to Central District of CA. Court reviewed private and public interest factors to determine the convenience to the parties and witnesses. Court determines private and public interest factors neutral and would not be more convenient to transfer to CA and denies motion to transfer
i. Private Interest factors: ease of access to sources of proof; access and attendance of witnesses; cost of attendance for witnesses; other practical problems that make trial of a case easy, expeditious and inexpensive

ii. Public Interest factors: administrative difficulties flowing from court congestion; local interest in having the case decided there; familiarity of the forum with the law that will govern the case; avoidance of unnecessary problems of conflict of laws of the application of foreign laws

c. Rule: A plaintiff’s choice of venue is afforded deference, and defendant has the burden of showing that its preferred venue is clearly more convenient. When the transferee venue is not clearly more convenient than the venue chosen by the plaintiff, the plaintiff’s choice should be respected

8. 28 U.S.C. §1406: Cure or Waiver of Defects

a. District court shall dismiss a case filed in the wrong venue, or in the interest of justice, transfer to another district where the case could have been brought
i. Used when original venue where the case was filed was wrong based on §1391
ii. Court typically favors transfer over dismissal (more efficient than dismiss and refile)
iii. May file to transfer by either plaintiff or defendant

9. Graham v. Dyncorp
a. Graham ( Dyncorp
b. Facts: Graham filed complaint of negligence, hit by Dyncorp employee while stationed in Afghanistan (filed suit in Southern District of TX). Dyncorp filed motion to dismiss for lack of venue, or alternatively, transfer venue to Eastern District of Virginia

i. TX has general jurisdiction over Dyncorp because although it didn’t have continuous and systematic contacts required for general jurisdiction, it was “at home” in TX
1. Had a large office in TX larger than the one in VI, extensive contacts filed in SEC, large warehouses

ii. Court found 2 potential transfer districts: Northern District of Texas, Eastern District of Virginia

1. Dyncorp was “at home” in northern district. Had a large office and agents for service of process, public filings with SEC reveal extensive contacts

2. Office in northern district was 2x the size of Virginia office

iii. 1391(b)(2) or (b)(3) don’t apply here; no substantial contacts in TX and Dyncorp does have domicile in TX ( have to go through 1391(b)(1), but since TX has multiple districts, need to do basically PJ analysis between each of the districts to see which district is the proper venue

iv. Options for venues:

1. Eastern District of Virginia

a. Under 1391(b)(1), because defendant is headquartered there, so a resident

2. Northern District of Texas

a. Under 1391(b)(1), because defendant is “at home” there

v. Court found southern district of TX was improper venue, based on §1406(a) but chose to transfer instead of dismiss. Now, court has 2 proper forums. Need §1404(a) type analysis to determine which is more convenient between the two proper forums (private and public interest factors)
10. Note: for federal courts in sitting in diversity, it must apply the state substantive law that that state would apply
a. 1404 transfer: state substantive law travels with the case
b. 1406 transfer: follow substantive law of the state it gets transferred to

FORUM SELECTION/FORUM NON CONVENIENS

1. Forum = State
2. Forum Selection Clause: a provision in a contract under which the parties to the contract designate an appropriate forum in which any lawsuits specified in the contract may or must be filed

a. Depends on if it is “permissive” (“may” be filed here…) or “exclusive” (“must” be filed here…)

b. To determine if a forum-selection clause controls in a particular case:

i. Does the lawsuit fall within the terms of the clause at issue?

ii. Is the clause enforceable?

1. Generally enforceable unless an objecting party can clearly show that:

a. Enforcement would be unreasonable and unjust, or

b. The clause was invalid for such reasons as fraud or overreaching, or

c. Enforcement would contravene a strong public policy of the forum in which suit is brought, or

d. The chosen forum is seriously inconvenient for the trial of the action
3. Forum Non Conveniens: permits a court to decline the exercise of jurisdiction if the suit may be field in another more convenient forum (court would already have jurisdiction)
a. FNC is a doctrine of judicial creation, made up by judges [mainly by Piper v. Reyno]

b. NOT made up by statutes/rules (unlike service of process & venue)

c. If a party claims and proves FNC and court agrees, the case is dismissed (NOT transferred)

i. The party may refile the case in the more convenient forum afterwards

d. May be filed by BOTH plaintiff and defendant at any time during the course of litigation
i. May get more evidence during the course of litigation that reveals that another geographic region may better suited for this lawsuit

ii. The moving party will have burden of proving the two prongs of the requirements

iii. Plaintiff’s choice of forum usually given deference, unless a foreign plaintiff (may seem like foreign citizen trying to take advantage of American courts/remedies)

e. Requirements for FNC:

i. Adequate Alternate Forum

1. Geographic location, not necessarily a specific court

2. Typically abroad, but may also be a state court

3. Availability of any remedy not clearly unsatisfactory

ii. Balance of Public and Private Interest Factors

1. Similar analysis as §1404(a)

2. Private Interest factors: ease of access to sources of proof; access and attendance of witnesses; cost of attendance for witnesses; other practical problems that make trial of a case easy, expeditious and inexpensive

3. Public Interest factors: administrative difficulties flowing from court congestion; local interest in having the case decided there; familiarity of the forum with the law that will govern the case; avoidance of unnecessary problems of conflict of laws of the application of foreign laws

4. Piper Aircraft Co. v. Reyno
a. Reyno ( Piper & Hartzell (claims of wrongful death against aircraft/propellor manufacturers)
b. Facts: Reyno brought suit against Piper and Hartzell for an aircraft crash in Scotland. Case started in CA State court ( moved to CA federal court ( transferred to PA federal court, where case was dismissed based on FNC (more convenient court would be Scotland). Piper argued that 1) Scotland was adequate forum because that forum provided due process, and it was adequate because it provided a remedy that was not clearly unsatisfactory; and 2) balance of public/private factors weighed heavily in favor of dismissal.

c. Rules:
i. Trial court has discretion to grant dismissal based on FNC motion or not. Even if prongs are satisfied, trial court can choose not to grant motion
1. Trial Court’s decision should only be reversed if trial court abused its discretion (Supreme Court had different perspective on private interest analysis but determined trial court was okay because they did not abuse their discretion)

ii. For a forum to be adequate, it has to provide any remedy, which is not clearly unsatisfactory
1. Regardless of the amount or type of remedy

2. No need to analyze the different remedies between current forum and more convenient one, that would put too much strain on American courts (assuming more convenient forum is foreign)

d. Note: Hartzell/Piper agreed to submit to Scottish court jurisdiction ( this would help ensure there’s an adequate alternate forum (for prong 1)

i. This ensures that once they get to Scotland, they don’t try to dismiss for lack of personal jurisdiction

SUBJECT MATTER JURISDICTION

· Subject matter jurisdiction applies to federal courts only

· Deals with the power of a federal court to hear a case depending on either the type of case involved, the amount in controversy, and/or the type of parties involved

· Components of SMJ:

· Power of federal court to hear a case coming from Article III of the Constitution

· Federal Statute (§1331, §1332)

· In pleading, must include statement that court would have subject matter jurisdiction over this case either under §1331 or §1332 (burden to plead the existence of SMJ on plaintiff filing complaint in federal court)

· Don’t have to prove it, unless it is challenged by defendant

· Court’s lack of subject matter jurisdiction may be raised at any time during the direct proceeding, including while on appeal (12(b)(1): motion to dismiss for lack of subject matter jurisdiction)

· Objection may be raised by plaintiff, defendant, or even court

Federal Question Jurisdiction

1. Determines whether the case in which an issue of federal law is properly presented to a court for judicial resolution. 

2. For a federal court to have SMJ, a case must satisfy both:
a. Article III Section 2 of Constitution: the judicial power shall extend to all cases, in law and equity, arising under this Constitution, the Laws of the United States, and the treaties made, or which shall be made, under their authority
i. Section outlines list of cases ONLY federal courts can hear (ex: federal laws, federal statutes, patent law, copyright law, bankruptcy, etc.)

ii. A case satisfies Article III: when there is a potential federal ingredient in the case

1. Doesn’t necessarily need to be raised

2. Just has to be a possibility/opportunity to talk about federal law

3. Can be in the background of the issue, implicit
b. Statute—28 U.S.C. §1331: a district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States

i. A case satisfies §1331: when plaintiff’s claim is created by federal law OR plaintiff’s claim is created by a state law but contains an essential federal ingredient AND satisfies Grable Test
1. Not enough that a federal ingredient may be brought up in the case. Needs to be a part of the original claim, an actual federal ingredient that is an essential part of the plaintiff’s claim that we can identify on the face of the complaint. Federal ingredient has to play an active role in the litigation
2. Has to be in the complaint, not a defense or an answer

3. Doesn’t matter if plaintiff in original complaint says “I know defendant will bring up a patent defense” but doesn’t bring up any patent issues in the complaint itself. All we care about are the merits of the complaint itself

3. Either a claim is created in violation of federal law (or law that has exclusive federal jurisdiction, such as patent law), or the claim is created by state law that contains an essential federal ingredient

4. Can break down the claim into its components and see if any aspect contains a federal ingredient

a. Plaintiff’s claim:

i. Duty: what duty did defendant have (was it a duty not to breach of constitution/federal law)

ii. Breach: what was the defendant’s breach? Was it in violation of constitution/federal law

iii. Causation: was the breach a cause of the injury
iv. Damages: did damages occur as a result
5. American Well Works v. Layne (no SMJ)
a. Facts: American had a patent on a pump and defendant was damaging American’s business by going to American’s clients and telling them not to use the pump. American sued Layne for defamation and interference in business (tort claim). To determine if there was SMJ, have to go through Article III and §1331:
i. Article III: here, yes because it involves patents (there is a federal ingredient)

ii. §1331: here, no because none of the plaintiff’s claims are about patent law and defendant’s complaint doesn’t matter if he says “I have a patent”

6. Smith v. Kansas City Title & Trust (yes SMJ)
a. Smith ( Kansas City (breach of fiduciary duty; tort claim)
b. Facts: Corporation was buying illegal bonds and shareholder brought suit for breach of fiduciary duty. There was a conflict about the constitutionality of the securities. The resolution of P’s claim depended solely (or significantly) on the interpretation and application of federal law. Thus, the court could exercise SMJ
i. Article III: federal ingredient was if the purchase of the bonds was constitutional

ii. §1331: The complaint stated that the breach of fiduciary duty was BECAUSE of a violation of the constitution and buying the bonds may have been unconstitutional…aka, Constitution was an integral part of the claim

c. Breaking up the plaintiff’s claim into pieces:

i. Duty: Kansas City has duty not to buy bonds in violation with constitution

ii. Breach: breach of fiduciary duty because buying unconstitutional bonds

7. Gully v. First National Bank (no SMJ)
a. Facts: One bank entered into a contract with defendant bank for the latter to assume the first bank’s liabilities. Gully was a third-party beneficiary to the contract. The defendant bank failed to pay the taxes of the previous bank. Gully sued defendant for breach of contract. There were two issues of federal law: federal law gives states the power to tax (Gully asking for payment of taxes); the bank is created by federal law (it’s a national bank). 
b. Here, the claim was for breach of contract. This would be satisfied under Article III because there is the potential for a federal ingredient. However, it is not satisfied under § 1331 because federal law is not at controversy
c. Rule: To bring a case within the statute, a right or immunity created by the Constitution or laws of the United States must be an element, and an essential one, of the plaintiff's cause of action...The right or immunity must be such that it will be supported if the Constitution or laws of the United States are given one construction or effect, and defeated if they receive another. A genuine and present controversy, not merely a possible or conjectural one, must exist with reference thereto, and the controversy must be disclosed upon the face of the complaint, unaided by the answer or by the petition for removal... Indeed, the complaint itself will not avail as a basis of jurisdiction in so far as it goes beyond a statement of the plaintiff's cause of action and anticipates or replies to a probable defense
8. Gunn v. Minton (narrowing the scope of federal question jurisdiction)
a. Facts: Minton sues Gunn for legal malpractice, alleging that Minton lost a patent case because Gunn failed to raise the experimental use exception in a timely manner. In this case, although the state courts must answer a question of patent law to resolve Minton’s legal malpractice claim, their answer will have no broader effects. It will not stand as binding precedent for any future patent claim; it will not even affect the validity of Minton’s patent. Accordingly, there is no “serious federal interest in claiming the advantages thought to be inherent in a federal forum.”
i. Minton’s claim

1. Duty: Gunn had a duty to raise the patent law exception

2. Breach: failure to raise the patent law exception

ii. Minton’s claim did have a federal ingredient that was part of both the duty and breach portions of his claim. However, the court decided not to use the reasoning in Smith, but rather use the Grable Test

b. Grable Test: used to see if §1331 is satisfied 
[only applicable when a claim is brought up under state law (torts, contracts, property, etc…)]
i. Essential federal ingredient: federal law must be an element of plaintiff’s claim

1. An issue with patent law

ii. Actually disputed: Plaintiff and defendant are in disagreement as to the interpretation, effect, or construction of federal law
1. Since this case made it all the way to Supreme Court, clear that there were exchanges that show there was an actual dispute

2. Kind of goes against the idea that we’re looking at the plaintiff’s complaint only…wouldn’t make sense to be looking for an actual dispute in just one document

iii. Substantial to federal system: important to the federal system as a whole
1. Not substantial enough. Not enough that the federal issue be significant to the parties. Will not change the real-world result of the prior federal patent litigation
iv. No potential to distort traditional division of labor between state and federal court. Consider impact to federal courts, would this open floodgates to suits in federal courts
c. Note from Grossi: this case HAS to be substantial (prong 3) because even though it was about malpractice, the heartbeat is about the misinterpretation of patent law. The court presumably went this route because it didn’t want to overwhelm federal courts with these sorts of cases (prong 4)

Diversity Jurisdiction

1. Components of Diversity Jurisdiction:
a. Article III Section 2 of Constitution
i. Article III does not require complete diversity, not necessary that every plaintiff be from a different state of every defendant
b. Statute—28 U.S.C. §1332
i. Controversy exceeding sum or value of $75,000, not including interest and costs, and

ii. Requires complete diversity, no plaintiff is a citizen of the same state as any defendant
1. Only talking about original plaintiffs and original defendants identified in the complaint (not concerning any parties added via joinder)

2. For purposes of §1332, citizenship means domicile
a. Individuals: state where they reside + intent to stay permanently/indefinitely (at the time of the filing of the complaint)

i. Individuals only have 1 domicile

ii. Note: US citizen domiciled abroad cannot sue or be sued in a federal court on basis of diversity

b. Corporations: every state where corporation is incorporated/principal place of business [1332(c)(1)]

i. Principal place of business: place where the high-level officers coordinate, direct, and control the corporation’s activities

ii. Domicile of corporation for purposes of 1332: NOT to be confused with “at home” because that starts going into a discussion about personal jurisdiction [NOT to be confused with Daimler]

1. For 1332, ONLY state(s) of incorporation and 1 principal place of business

c. Non-Incorporated Organizations: every state of which any member is a citizen
2. Amount in Controversy: amount that plaintiff seeks and claims in the complaint in subjective and objective good faith
a. AIC is the one stated by plaintiff in the complaint in subjective and objective good faith

i. Subjective: what plaintiff believed

ii. Objective: what a reasonable person in the circumstances would have believed

1. Includes legal certainty: cannot recover more than legally allowed under the law (“clear to a legal certainty that the amount in controversy does not meet threshold for diversity”)

b. Subsequent events (events taking place AFTER filing of complaint) do not divest the jurisdiction

c. Subsequent revelations divest the jurisdiction only to the extent that they show lack of subjective or objective good faith by plaintiff

i. Discovery of an event or information that had taken place before the filing of complaint

d. Only looking at plaintiff’s complaint, not looking at what defendant may seek

i. Don’t aggregate amounts plaintiff AND defendant end up seeking, only looking at plaintiff’s

e. Attorney’s fees usually not included in amount in controversy, unless they are included in the contract or statute
3. Rodriguez v. Señor Frog
a. Rodriguez ( Señor Frog (negligence, got into accident with Rodriguez)

b. Facts: Amount in controversy is $450k (no issue with satisfying 1332). Señor Frog citizen of Puerto Rico. Rodriguez in Puerto Rico at time of accident. Filed suit in Puerto Rico district court
Dec 5, 2004: accident happened
September 2005: Rodriguez moved to CA
Dec 1, 2005: Rodriguez filed original suit against Señor Frog

c. Court looked at Bank One Factors: factors to consider to determine state citizenship

i. Physically present in CA at time of suit
ii. Opened a CA bank account

iii. Gotten CA driver’s license

iv. Settled on living in CA permanently
In addition to post-complaint events to confirm her intent to stay in CA
-Gave birth in CA
-Goes to CA pediatrician
-Goes to school in CA

d. Rule: diversity of citizen is determined as of the time of the filing of the complaint
4. Coventry Sewage Associates v. Dworkin Realty Co
a. Coventry ( Dworkin
b. Facts: Dworkin owed Coventry fees based on cubic feet of water and wouldn’t pay. Coventry filed suit and originally disputed amount exceeded required for AIC; number calculated based on Dworkin’s sent over estimates. Only after suit was filed, Dworkin found that it had made an error and sent updated number to Coventry, which significantly reduced the disputed amount. Reasoning by Coventry for filing in federal court: case would get to an earlier trial in federal court than if the case were pursued in state court. At time of filing, it claimed in good faith that the disputed amount was above the required threshold. It was because of Dworkin’s post-filing discovery that changed things
c. Holding: Here, the discovery of the wrong amount was a subsequent revelation (not event) but that didn’t divest the jurisdiction because plaintiff acted in subjective and objective good faith when claiming $74k as the disputed amount in the complaint

i. Subjective: what Coventry thought based on available information at the time

ii. Objective: what reasonable person would have thought based on circumstances
5. Aggregation of claims: a plaintiff may aggregate all of her claims against a single defendant, whether or not the claims are related to one another, for the sake of meeting the §1332 requirement
a. Multiple plaintiffs cannot aggregate against one defendant to exceed $75,000

b. Plaintiff cannot aggregate against multiple defendants to exceed $75,000 UNLESS defendants are joint together, ex: single title on a piece of property
6. To Compute Amount in Controversy in Suits for Declaratory/Injunctive Relief:
a. 3 Approaches
i. Plaintiff-Viewpoint rule: amount in controversy is the value or benefit to the plaintiff obtaining the relief sought
ii. Either-Viewpoint rule: amount in controversy is the monetary result to either party which the judgment would directly produce
iii. Value of the suit to the party invoking federal jurisdiction
1. Ex: plaintiff filed in federal court; defendant in a suit removed from state to federal court
Supplemental Jurisdiction
1. General rule: if the court has an independent basis for jurisdiction over one claim, it may exercise supplemental jurisdiction over any additional claims that share with the independent basis a common nucleus of operative facts
a. When Anchor/IBJ claim is a §1331 claim:
i. Power (§1367(a)):
1. Substantial §1331 claim (non-frivolous)

2. Non-IBJ claims and IBJ claims are related by CNOF

a. CNOF = significant overlap of facts or law

3. You’d expect to try the non-IBJ and the IBJ claims together; and

ii. Discretion (§1367(c))

iii. §1367(d): if USDC has power, the statute of limitations applicable to the non-IBJ claim is tolled while the non-IBJ claims are pending and for 30 days after they’re dismissed (without prejudice), unless state law provides for a longer tolling period
1. Won’t apply if federal court doesn’t have power

b. When Anchor/IBJ claim is a §1332 claim:

i. Power (§1367(a) & (b)):

1. Substantial anchor claim (non-frivolous)

2. Non-IBJ claims and IBJ claims are related by CNOF

3. You’d expect to try the non-IBJ and the IBJ claims together
4. No potential for evading the requirement of complete diversity (Kroger interpretation); and

ii. Discretion (§1367(c))

iii. §1367(d)
2. Notes:
a. Q1: is there an anchor claim that has an original basis of SMJ (§1331 or §1332)?
b. Q2: does court have constitutional power to hear the additional state-law claims?
i. Go through power analysis for each additional claim

c. Q3: if it has the power, does the court want to exercise its discretion in hearing the state-law claims?
i. Considerations for Discretion
1. Federal question claim dismissed

a. Just because federal claim is dismissed, state law claim doesn’t necessarily automatically get dismissed
2. State law questions predominate

3. State law claim tied to questions of federal policy
4. Risk of confusing jury

d. Hypo: A sues B in federal court for violation of federal statute (§1331) and for a state law IIED claim. IIED claim is not 1331, and no 1332 diversity/AIC. If court has federal question SMJ over statute violation claim, court may have supplemental jurisdiction over state law claim, assuming it passes the power/discretion test
e. Court must have original jurisdiction over anchor claim before considering supplemental jurisdiction over additional claim
i. “all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III”
3. United Mine Workers of America v. Gibbs
a. Gibbs ( UMW [§1331]
b. Seeking relief against international UMW union (not the specific one that interfered), for conspiracy aimed to mess up his contract with Grundy. Gibbs’ suit against UMW contained 1 federal law claim and 2 state law claims.
c. Holding: court used its discretion to exercise supplemental jurisdiction over the 2 state law claims with the anchor federal law claim

4. Owen Equipment v. Kroger
a. Kroger (IA) ( OPPD (NB) [§1332]
b. (1) Kroger sued OPPD for wrongful death torts claim. (2) OPPD then filed a third-party complaint against Owen (IA), alleging it was Owen’s fault. OPPD moved for summary judgment. (3) Kroger named Owen as an additional defendant. OPPD’s MSJ is granted. Owen moved to dismiss since no diversity between Owen and Kroger.
c. Holding: even though there was a CNOF between #1 and #3, #1 was substantial claim, and it would make sense to try the claims together, Kroger would be circumventing the complete diversity requirement of §1332
i. Even though Strawbridge would only require complete diversity between original parties, plaintiffs in this situation would just sue a diverse defendant knowing that defendant was going to join a non-diverse party (who was actually liable)
Diversity Jurisdiction (§1332 claims)

· Strawbridge: there must be complete diversity between the original plaintiffs (defined as such in the complaint) and the original defendants (defined as such in the answer)

· Kroger: expanding Strawbridge rule of only complete diversity between original parties. There must be complete diversity to joined parties if there is a potential for the original plaintiff to evade requirements of complete diversity

· Only original plaintiff can circumvent requirement of complete diversity

· Exxon: if multiple plaintiffs joined together filing suit against a single defendant, court will have supplemental jurisdiction over plaintiffs who don’t satisfy the AIC requirement, as long as there is at least one plaintiff who does, and all parties are diverse from defendant

· Mattel: if an intervening party is not indispensable, such that their involvement is not necessary to resolve the plaintiff’s claim, there is no potential for evasion even if intervening party is not diverse

JOINDER
1. Process by which a party can add claims or parties
a. Court must still have jurisdiction over all joined claims/parties + venue must be proper
i. If venue not proper for some claims, plaintiff may ask court to invoke doctrine of “pendant venue” if claims are factually related

b. Analysis:

i. Identify claim

ii. Identify a joinder rule that would allow the joinder

iii. Verify if SMJ/supplemental jurisdiction for each claim exists

2. Rule 18: Joinder of claims – can add as many claims as you have against a party
3. Rule 13(a): Compulsory Counterclaims – must be filed, otherwise waived
a. Elements:
i. Must exist at the time of and served in defendant’s responsive pleading/answer
ii. Needs to arise out of same transaction or occurrence of the original (plaintiff’s) claim; and
1. Similar to CNOF = significant overlap of facts or law
a. “Significant” subject to interpretation. Find an overlap of facts/law first, then decide if the overlap is significant
2. Logical Relation Test
3. Satisfies CNOF requirement of supplemental jurisdiction if met
a. No 13(a) same transaction, no §1367 supplemental jurisdiction 
iii. Doesn’t require additional parties whom the court can’t acquire jurisdiction over
b. Exceptions (Permissive Counterclaims 13(b)):

i. Didn’t satisfy all 3 elements

ii. Claim in counterclaim is the subject of another pending action
iii. When proceeding is in rem/quasi in rem and the defendant does not file a claim (just an answer)
c. Law Offices of Leonard v. Mideast
i. Proceeding #1: Mideast, while represented by Law Office, lost in suit against another party. Proceeding #2: Law Office sued Mideast for unpaid attorney’s fees, Mideast ignored, default judgment was entered. Proceeding #3: Mideast, after judgment was made, sued Law Office for legal malpractice on proceeding #1. This was a compulsory counterclaim and was barred from litigation
1. Claim for malpractice existed at the end of proceeding #1
2. Claim for malpractice arose from same transaction/occurrence as the breach of K in proceeding #2

a. Logical relation test: when one claim is a defense to another, they are absolutely logically related

3. Resolution for #3 did not require any additional parties
d. Pace v. Timmermann
i. Proceeding #1: Timmermann ( Pace, claiming Pace engaged in fraud and stole merchandise and company money; Pace filed answer and counterclaims. Proceeding #2: Pace ( Timmerman + other employees; claims such as conspiracy, abuse of power.
ii. Only claims that existed at time of Proceeding #1 against original party (claims of abuse against Timmermann) were compulsory. Other claims such as conspiracy (which required additional parties for litigation) not compulsory
iii. Rule 13 does not require bringing additional parties, compulsory counterclaims are filed against only existing opposing parties
e. Hart v. Clayton-Parker:
i. Hart ( Clayton for unfair debt collection practices. Clayton counterclaims for the debt owed by Hart. Hart files 12(b)(1) for lack of SMJ.
ii. Clayton’s counterclaim was not compulsory because it did not have a significant overlap of facts or law (there was an overlap, such that claims arose from the initial K, but court decided not significant enough for policy reasons)
iii. Since not compulsory and not satisfying same transaction test, wouldn’t satisfy §1367(a) requirement, and no independent basis of jurisdiction ( counterclaim dismissed
4. Rule 13(g): Crossclaims – may file, permissive
a. Against a co-party if the claim arises out of the same transaction that is the subject matter of the original action or of a counterclaim
b. RMG v. Atlantis Submarines
i. Berry ( Atlantis, RMG. Atlantis and RMG were initially co-parties. Atlantis filed crossclaims against RMG for breach of K and indemnity.
ii. In another proceeding, RMG brought additional charges against Atlantis after the fact. These were dismissed

iii. Rule: Two co-parties become opposing parties when one co-party files a substantive claim (crossclaim) against the other co-party. From that time on, they would be considered opposing parties, and now, if the opponent has a claim that satisfies the requirements of 13(a), he will have to file it, otherwise, that will be waived
1. RMG’s claims satisfied 3 requirements of 13(a), and therefore compulsory. Since they were not filed in response to Atlantis’ original action, they were waived

5. Rule 20: Permissive Joinder of Parties
a. Can only be used by the plaintiffs (if used on its own)
i. Plaintiff may join parties as additional plaintiffs (20(a)(1))

ii. Plaintiff may join parties as additional defendants (20(a)(2))

iii. Elements:

1. Arising out of the same transaction, occurrence, or series of transactions or occurrences
2. Any question of law or fact common to all plaintiffs/defendants will arise
b. May be used by defendant when used with 13(a)/13(h) + 20

c. Exxon v. Allapattah
i. Issue: in a diversity action, where there are multiple plaintiffs and all claims arise from same case/controversy, all have diversity, but not all meet AIC, does federal court have supplemental jurisdiction over the additional claims?
ii. Q1: is there a rule that allows this joinder?
1. Exxon: rule 23

2. Starkist: rule 20 (daughter, parents)
a. Asserting relief all arising out of the same finger cut accident
b. Common questions of law or fact: did girl cut finger, did Starkist breach their K duty

iii. Q2: is there jurisdiction? [here, would be supplemental jurisdiction with anchor claim that does satisfy AIC requirement, since others don’t meet independent basis of jdx]
1. Exxon:

a. 1367(a): All claims share common nucleus of operative facts (based on same event)

b. 1367(b): no issues, because rule 23 not listed in the restrictions
2. Starkist:

a. 1367(a): All claims share common nucleus of operative facts (based on same event)

b. 1367(b): no issues, because the rule applies “over claims by plaintiffs AGAINST persons made parties” under rule 20. No additional defendants were joined by rule 20
d. Contamination theory: if one of the named plaintiffs is from the same state as the defendant, the entire case is infected and you do not have original basis of jurisdiction anymore
i. As long as there is complete diversity among parties, it is okay if one of the claims don’t meet AIC, because the overall case is important enough

e. Multiple plaintiffs ( multiple defendants (joined by rule 20)

i. If each plaintiff does not satisfy diversity + AIC requirement, not permitted, since specifically barred by rule 1367(b)
6. Rule 13(h): Joinder of additional parties to a counterclaim/crossclaim
a. Requirements:
i. Counterclaim or crossclaim
ii. Addition of another party [that satisfies rule 19 or 20]

b. Doing the analysis as if the original defendant were a “plaintiff” to check if Rule 20 allows the joinder for each “co-defendant”
c. Schoot v. United States
i. Schoot filed claim against US under §1331. US joined an additional party, Vorbeau, in the counterclaim
ii. Is there a rule that allows the joinder? 13(a), 13(h) + 20
1. Rule 20 requirements must be satisfied for each party added

a. Right enforced must arise from the same transaction: unpaid taxes

b. Question of law or fact common to parties: who was responsible for withholding of unpaid taxes, etc.
iii. Is there SMJ for each claim? (against Schoot and against Vorbeau)
1. §1331 jurisdiction, all pertaining to federal question

iv. When there is a compulsory counterclaim, venue statutes only apply to original claim, not counterclaim. If venue is proper in original claim, it will be in counterclaim
d. Hartford v. Quantum
i. (1) Hartford ( Quantum for declaratory judgment on insurance claim (§1332; AIC satisfied based on defendant’s $ amount). (2) Quantum counterclaimed against Hartford and (3) joined Property Insurers as a plaintiff. No diversity between PI and Quantum
ii. Is there a joinder rule? 13(a), 13(h) + 20
iii. Is there SMJ? No §1331, and no §1332 since PI and Quantum not diverse

1. §1367: claim 3 shares CNOF with claim 1 (pertaining to same event)
a. No exceptions from §1367(b) apply, Quantum is a defendant trying to join a party, not a plaintiff
7. Rule 14: Impleader/Third Party Practice (secondary liability, indemnity)
a. Permissive joinder of a third party who is or may be liable for all or part of the claim asserted against them (either plaintiff or defendant may do so)
i. By filing motion for permission to join from court, attaching a copy of complaint that you want to serve to the 3rd party defendant

ii. Seeking court’s leave is absolutely necessary if coming 14 days after serving its original answer. No final deadline, under court’s discretion

b. Rule: A 3rd party plaintiff may not present a claim of the 3rd party defendant’s liability to the plaintiff. Rather, it must set forth a claim of secondary liability such that, if the 3rd party plaintiff is found liable, 3rd party defendant will be liable to him under a theory of indemnification, contribution, or some other theory of derivative liability recognized by the relevant substantive law
i. Rule: Even if a 3rd party plaintiff alleges a proper basis to implead/ secondary liability and the motion is filed timely, the court has discretion to deny for other reasons. Factors courts consider to grant motion:
1. Prejudice to original plaintiff

2. Complication of issue at trial

3. Likelihood of trial delay

4. Timeliness of the motion to implead
c. Liability may come from: state substantive laws, written into contract, tort laws

d. Difference between Rule 14(a) and Rule 13(h): 13(h) requires the existence of a counterclaim to which you are appending an additional claim. 14 is asserted solely against the new party to the suit
e. Wallkill v. Tectonic
i. Wallkill ( Tectonic for breach of K (where K did not contain any indemnity clause). Tectonic requests motion for leave from court to add Poppe as 3rd party defendant under rule 14(a), claiming Poppe was at fault
ii. Request was denied because Poppe had no liability to Tectonic (no K, no substantive law). Tectonic should have included this argument in the answer, and Wallkill would join Poppe as an additional defendant under rule 20 if he wanted to
f. Guaranteed System ( ANC
i. (1) Guaranteed (NC) sued ANC for breach of K (for failure to pay K). (2) ANC (DE) counterclaimed with breach of K (for not performing responsibilities properly). (3) Guaranteed filed 14(b) to join HydroVac (NC) for indemnity and contribution (as listed in their K).
ii. Joinder rule: 14(b)
iii. SMJ: no 1331, no 1332 (since no diversity)

1. 1367: claim 1 is a 1332 claim, claim 3 is one of the joinder scenarios mentioned in 1367(b), but this doesn’t violate 1332 requirements (even though Guaranteed and HydroVac aren’t completely diverse) because falls in Kroger expansion
a. Guaranteed is bringing claim 3 to defend itself from claim 2

b. If 2 wasn’t filed, Guaranteed wouldn’t need to file 3

c. A claim to attack would circumvent 1332 requirements, but this is a claim in defense

8. Rule 24: Intervention

a. A party, who is not a party to the pending litigation, wants to join the litigation
b. 24(a)(2): Intervention of right, court must allow party to intervene if met
i. (1) A timely motion;
1. Greater justice is achieved by intervention
2. How long did it take to the intervening party to file a motion to intervene in the action once that party became aware that its interest was no longer adequately represented
ii. (2) An interest relating to the property or transaction that is the subject matter of the action
1. Interest must be direct, substantial, and legally protectable
iii. (3) There may be an impairment of that interest without intervention; and
1. Something as minimal as stare decisis is good enough to satisfy the intervenor’s interest
iv. (4) The intervener’s interest is not adequately represented by other parties to the litigation
1. Presume adequate representation if parties have the same litigation goal

2. Presumption of adequate representation can be rebutted by showing corruption, nonfeasance, incompetence

3. May be that a party that was previously adequately represented no longer becomes adequately represented through the course of the litigation
Note: court may still restrict intervention on specific interests in the litigation
Even if rule satisfied, SMJ may be lacking
c. 24(b)(1)(B): Permissive intervention, court has discretion when deciding to allow intervention
i. A timely motion; and
ii. Anyone who has claim or defense that shares with the main action a common question of law or fact
iii. 24(b)(3): court decides if intervention will unduly delay or prejudice the adjudication of original parties’ rights
1. Factors court may consider:

a. Nature and extent of intervener’s interests

b. Whether intervener’s interests adequately represented by parties

c. Whether the party seeking to intervene will significantly contribute to the full development of the underlying factual issues in the suit and to the just and equitable adjudication of the legal question presented

d. Intervention should not be used as a means to inject collateral issues into an existing action, particularly where it serves to delay and complicate litigation
d. 24(c): motion to intervene + pleading
i. Trying to intervene on defendant’s side, pleading to attach is answer

ii. Trying to intervene on plaintiff’s side, pleading to attach is complaint
Note: If seeking to intervene, must bring something more to the table than just the pleading that was already filed by the original parties
e. Great Atlantic v. Town
i. Great Atlantic brought suit against Town regarding unconstitutionality of a new law. The Group tried to intervene
ii. 24(a)(2): motion was timely; sufficient legal issue; interests would likely be impaired if law is found invalid/unconstitutional; HOWEVER, Group shares the same ultimate objective as Town, therefore already adequately represented
iii. 24(b)(1)(B): seems that Group doesn’t want to just talk about the constitutionality of the law, but will interject additional issues. Cannot intervene, unless no longer adequately represented
f. Mattel v. Bryant
i. Bryant initially worked at Mattel, then moved on to MGA. Mattel (DE, CA) sued Bryant (MO) (§1332) for breach of K. MGA (CA) wanted to intervene. No issues with rule 24 satisfaction
ii. Does court have SMJ? Mattel and MGA not diverse, but MGA is not indispensable
1. 1367(a): claims share CNOF

2. Court will have jurisdiction over a party seeking to intervene when that party is not indispensable to the plaintiff’s claim [we do not need that party to resolve the plaintiff’s claim]
3. Plaintiff didn’t originally join that party because he didn’t need to/have a contract with them (no potential for evasion)
a. Doesn’t trigger second part of 1367(b)
9. Rule 22: Interpleader

a. Permissive joinder device that allows the owner of a stake who doesn’t necessarily claim an interest in it, to join together in an action as many claimants over that stake to litigate among themselves to determine who is entitled to it

i. If the stakeholder also claims an interest in the stake, it will be considered a claimant itself

ii. Stakeholder runs the risk of being sued separately by multiple claimants and having to pay the same debt multiple times to different people based on the different litigation judgments

1. With interpleader, everything is joined and litigated together

iii. May be brought up by a plaintiff

iv. May be brought up by a defendant via counterclaim or crossclaim [13(a) & 13(h) + 20 + 22(a)(2)]

b. 2 ways to bring interpleader action in court: statutory interpleader & rule interpleader
i. Can choose whichever works better for case, but after picking must go through that interpleader’s rules

ii. Rule 8(e): pleadings must be construed so as to do justice
1. Does not matter how you call your interpleader action (whether statutory or rule interpleader). Court will consider it regardless (not going to dismiss just because you mislabeled)
	
	Statutory Interpleader
	Rule 22 Interpleader

	Subject Matter Jurisdiction
	§1335: at least two claimants diverse from one another (minimal diversity); stake worth at least $500
	Normal rules; §1332; stakeholder diverse from all claimants and stake worth over $75,000

	Venue
	§1397: district in which any claimant resides
	§1391

	Personal Jurisdiction
	§2361: in any district; Rule 4(k)(1)(C)
	Normal rules; borrow state long-arm statute under Rule 4(k)(1)(A)

	Deposit of Stake with Court
	§1335: must deposit stake or bond with court
	Optional

	Enjoining Other Proceedings
	§2361: court may enjoin all other suits against stake
	Court may enjoin all other suits against stake

§2283 Anti-Injunction Act exceptions


c. Geler v. National Westminster Bank
i. Gelers and decedent’s estate trying to obtain trust fund from Bank. Gelers initially sue bank for funds, and court recommends to Bank to interplead estate with 13(a) & 13(h) + 20 + 22(a)(2)
ii. Bank doesn’t, and estate sues Bank separately in state court. Bank THEN in a separate action interpleads both parties in federal court
1. Court reviews that the Anti-Injunction Act forbids federal courts from enjoining state court proceedings unless:
a. Expressly authorized by act of Congress (not the case here, using rule interpleader)

b. Where necessary in aid of its jurisdiction; or

i. Our case here, but federal court doesn’t want to directly tell state court to top. Rather, tells plaintiff to request for stay from the state court
c. Where necessary to protect or effectuate its judgment

10. Rule 19: Compulsory joinder of parties
a. A compulsory joinder rule triggered by a defendant’s motion to dismiss under rule 12(b)(7)
b. To rule on the motion, the court will engage in a 3-step process

i. Step 1: determining whether the absent party is required (does it fall within one of three categories under 19(a)(1))

1. If yes, move to Step 2

ii. Step 2: determining whether joinder of the absent required party feasible (SMJ, PJ, venue is proper)

1. All 3 feasibility factors matter, must be analyzed

2. Venue 19(a)(3): improper venue doesn’t automatically make joinder non-feasible. Once party shows up, they must come and object to venue

3. If yes, court will order joinder of the party

iii. Step 3: if joinder is not feasible, the court will decide if, in equity and good conscience, the action should proceed among the existing parties (without absent party) or should be dismissed [19(b)]
1. Is absent party/existing party prejudiced? (ex: loss of money, precluded from litigating in the future)
2. Can prejudice be lessened/avoided? (ex: limiting judgment, staying this action)
3. Would judgment in that person’s absence be adequate?
4. Would plaintiff have an adequate remedy if the action were dismissed for nonjoinder?

c. Temple v. Synthes Corp
i. Temple had plates screwed into his spine. Synthes was manufacturer; LaRocca was surgeon. Temple filed multiple different lawsuits against each party
ii. Synthes filed 12(b)(7) motion, claiming Temple should join the doctor and the hospital into the action.

iii. Rule: joint tortfeasors are not required parties under Rule 19(a), they are permissive parties (would be joined by 14(a))

d. Maldonado v. National Western Life Insurance [part 1: is absent party required]
i. Maldonado ( National Western, claiming that the 2 annuities that were paid out to dead husband’s brother was erroneous because both annuities are null. National Western files 12(b)(7) motion, claiming the brother (who lived in Spain) was a required party
ii. Trial court went through 3 step process and determined brother was not required/denied motion

1. 19(a)(1)(A): court says they don’t need Francisco to determine if the insurer should pay the parties
2. 19(a)(1)(B)(i): court says Francisco’s interest won’t be impaired because he already has the money. Judgment of the court won’t be binding on him
3. 19(a)(1)(B)(ii): trial court says failure to join Francisco won’t leave National Western to risk of incurring inconsistent obligations, one court can order Western to return premiums, while another rules Francisco doesn’t have to return the money
a. Appeals Court: however, this will result in double obligation for the insurer, end up paying 2x ( Francisco IS a required party but cannot be feasibly joined
e. Maldonado v. National Western Life Insurance [part 2: should action proceed in equity & good conscience or be dismissed]
i. Court determined case should be dismissed because:
1. If Francisco is not present, NW may incur double obligation, which would prejudice NW (the defendant)
2. Alternate remedies exist: interpleader in either Texas or Puerto Rico, which both have PJ over Francisco

REMOVAL
1. Defendant may pull a case filed in state court and move it to federal court if the case could have originally been filed in the federal court
a. Exclusively a privilege of the defendant

b. The case is removed only to the federal district court embracing the place in which the state suit is pending

i. Ex: if the P initiates a suit in the California Superior Court in Los Angeles and all of the requirements for removal are satisfied, the D may remove the case only to the U.S. District Court for the Central District of California, the district that embraces Los Angeles 
c. Proper removal makes venue proper

d. The notice of removal shall be filed in the district court trying to remove to [1446(a)]

e. The notice of removal shall be filed within 30 days of defendant’s receipt of initial pleading [§1446(b)(1)]
f. Unless removing based on § 1441(c), all defendants who have been properly joined and served must join in or consent to the removal of the action (§1446(b)(2)(A): unanimity rule)
i. At least one attorney of record must sign the notice and certify that the remaining defendants consent to removal
g. §1447(c): if there is any defect in the removal procedure, the federal court must remand to state court, upon a plaintiff filing a motion to remand within 30 days after the notice of removal
2. Can I remove?
a. Original claim based on §1331 ( removable under §1441(a)
b. Original claim based on §1332 ( removable under §1441(a) and (b)

i. May NOT be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought
1. Ex. Jack (CA) sues Jill (FL) in FL state court. Jill cannot remove the case to federal court
c. Multiple claims based on §1331+1367 ( removable under §1441(a) (but court has discretion if they want to hear supplemental jurisdiction case)
d. Multiple claims based on §1332+1367 ( removable under §1441(a) and (b) (but court has discretion if they want to hear supplemental jurisdiction case)

e. Original claim based on §1331 + unrelated state law claim (no supplemental jurisdiction) ( whole case removable under §1441(c), but state law claims are remanded and moved back to state court

i. Only defendants against whom §1331 claims are asserted are required to join in/consent to removal
3. Ettlin v. Harris
a. Ettlin sued Attorney General Harris, various federal judges, and the LA county supervisors in state court in CA. Ettlin had federal and state law claims. Defendants attempted to remove the case to federal court based on §1441(c), which was granted.

b. But the claims all shared a common nucleus of operative facts (§1331+1367), meaning it could only be removed based on §1441(a). Therefore, the rule of unanimity applied and because only 4 of 14 defendants had initially consented to removal, the case was remanded back to state court because of this defect (Ettlin filed motion to remand based on §1447(c) ( granted)
ERIE
1. Federal court sitting in diversity applies state substantive law and federal procedural law
a. Rule: A federal district court exercising diversity jurisdiction over a state-law claim must apply the same substantive law as would be applied by the courts of the state in which the federal district court sits. [state’s choice of law]
i. Procedural: rules that determine means and manners of litigation
ii. Substantive: laws governing rights and obligations of the parties
b. Aims of Erie:

i. Discouragement of forum-shopping

ii. Avoidance of inequitable administration of the laws (uniformity)

c. Certification: if federal court has questions about the contents of a state law when deciding a case, it may certify a question to the state’s highest court, who would render an advisory opinion, which the federal court would base judgment off of

ANALYSIS

1. What is the issue? [how does the litigant do what he wants/is required to do?]


Ex: how does litigant transfer the case to NY

2. Does the federal law govern?

3. Does the state law also govern?

4. Is there a conflict between federal and state law? (such that each would come to different resolutions)
5. Is the federal law valid? If so, apply federal law per the Supremacy Clause

1. Track 1: if federal law is a statute (§), the statute is valid if it is rationally classifiable as procedural (a member of Congress could rationally conclude that the law is procedural, even if another could rationally conclude that it’s not)

2. Track 2: if federal law is a Federal Rule of Civil Procedures, the Rule is valid if

a. It is rationally classifiable as procedural; and

b. It doesn’t abridge, enlarge, or modify any state substantive right (doesn’t alter the elements of the claim, the SOL applicable to the claim, or the remedy)

3. Track 3: if federal law is judge made law, the judge made law is valid if

a. It is rationally classifiable as procedural; and

b. It’s not outcome-determinative at the forum shopping stage (FSS) (i.e., it doesn’t alter the elements of the claim, the applicable SOL, or the remedy at the FSS) or outcome-affective [Gasperini]
Outcome-determinative: gives plaintiff a distinct, substantive advantage that wouldn’t be available in state court
Outcome-affective: looking to see if different forum will have effect on the amount of damages

1. Stewart v. Ricoh [Track 1]: parties had forum selection clause in their K to bring suits in NY, P brought suit in AL. AL law looked unfavorably on forum selection clause. D filed 1404 to transfer to NY
a. (1) how D will transfer the case to NY; (2) Federal: §1404/1406 govern transfers; (3) State: AL just disfavors forum selection clause, nothing specific on transfers; (4) no conflict, apply federal law
2. Hanna v. Plumer (Part 1) [Track 2]: P filed negligence suit in USDC MA after decedent died in car accident; Service of process made pursuant to FRCP 4 rather than by MA state law
a. (1) how does Hanna serve Plumer; (2) Federal: FRCP Rule 4; (3) State: MA State law; (4) Conflict exists, FRCP provides two ways to serve, MA law only provides one, method used not recognized by state law
b. Track 2/Valid: (a) FRCP rule 4 rationally classifiable as procedural as it is used to notify D of pendency of lawsuit, as notice provides the D an opportunity to be heard; (b) Rule 4 doesn’t alter any elements of claim (duty, breach, causation, damages), doesn’t alter SOL, doesn’t alter remedy ( federal law valid, apply federal law
c. Note: not every effect is Erie relevant. Just because using the federal rule may have an effect down the line, it doesn’t abridge the state substantive rights
3. Hanna v. Plumer (Part 2) [Track 3]: court assumes the service rule in part 1 was a judge made law to simulate with Track 3 analysis.
a. When the plaintiff is choosing a forum at the forum shopping stage, we ask if the federal judge made doctrine provides a substantive advantage to the plaintiff over the state law
b. By choosing the federal doctrine, are the claim’s elements altered? SOL automatically pushed out further? Remedy altered? is this choice in forum outcome-determinate from the onset?
4. Guaranty Trust v. York [Track 3]: state SOL vs. judge-made doctrine of laches (court can look at issue whenever they want)
a. (1) when should York file the claim; (2) doctrine of laches gives federal court freedom when to hear the claim; (3) state SOL provides a limit of when to file the claim; (4) state law would bar the claim because SOL expired, federal doctrine would permit the claim
b. Track 3: rationally classifiable as procedural because it establishes when the claim can/should be filed; BUT is outcome-determinative at the forum shopping stage. The state SOL had expired, while federal doctrine would allow the suit (state court doors are closed; federal court doors are open)
5. Gasperini v. Center for Humanities [Track 3]: state “materially deviates” test to review damages vs. federal “shocks the conscience”
a. Outcome-determinative test: (1) how should judge review the damages; (2) federal: shocks the conscience; (3) state: materially deviates; (4) conflict because two different ways to review damages
i. Track 3: rationally classifiable as procedural because it provides a method on how judges should review verdicts. But, doesn’t alter the elements of the claim in P’s favor and doesn’t alter applicable SOL in P’s favor.
ii. In terms of remedy, although it falls between Hanna (zero alteration to outcome determination) and York (alteration to outcome determination; one door closed, other open)
iii. Though, no major substantive advantage because you don’t know from the onset how the jury is going to decide their verdict (and not sure which test is more favorable at FSS)
b. Outcome-affective test: specifically used to see if there will be an effect on the amount of damages
i. Based on this test, there was an effect on the outcome, because federal doctrine effectively resulted in more damages
SUMMARY JUDGMENT

1. Motion for Summary Judgment: motion that assesses the evidentiary sufficiency of a claim or affirmative defense
2. Rule 56: A court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact (judgment entered against the other party)
a. Genuine dispute = one on which reasonable juries can disagree
b. Material fact = one that is relevant to a claim or defense, need to prove to prevail on the claim
c. At the summary judgment stage, the judge’s function is not himself to weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial

i. The inquiry performed is the threshold inquiry of determining whether there is the need for a trial—whether there are any genuine factual issues that properly can be resolved only by a finder of fact because they may reasonably be resolved in favor of either party
ii. Applying the same standard of proof to Rule 56 analysis as would be at trial (more likely than not/preponderance of evidence [50%+ convincing] vs. clear and convincing [80%+]) and not just a scintilla of evidence
d. Must attach statement of undisputed facts with MSJ

3. 12(b)(6) vs. MSJ
a. 12(b)(6): “you don’t have a sufficient claim”
i. Tests legal sufficiency of the pleadings, remain within boundaries of complaint
ii. Non-conclusory factual allegations presumed true

iii. May be filed up through the end of trial
iv. Limited to the 4 corners of the complaint 
v. Opponent may be given the opportunity to amend complaint & proceed w/ litigation

b. MSJ: “you don’t have enough evidence to go to trial”
i. Tests evidentiary sufficiency of a claim or defense

ii. Inquiry extends beyond the pleadings to the evidence exchanged by the parties (through discovery)
iii. May be filed up through 30 days after the close of all discovery

iv. More demanding standard, may have benefit of discovery though
c. Both judgments as a matter of law (vs. jury/factfinding) and judgments on the merits (addresses the substance of the claim; vs. procedural)
4. Analysis:

a. Step 1: Identify elements of the claim & applicable standard of proof (more likely than not/clear & convincing)

b. Step 2: Identify the party with burden of persuasion at trial (party with claim/affirmative defense)
i. Typically the P, since P always has a claim

ii. Burden of persuasion/proof refers to the party's duty to convince the fact-finder to view the facts in a way that favors that party
iii. Each party’s burden of production depends on who has the burden of persuasion
1. Burden of Production refers to a party's obligation to come forward with sufficient evidence to support a particular proposition of fact.

c. Step 3: Identify moving party’s burden for production
i. If moving party has burden of persuasion at trial (typically would be when P files MSJ), party moving for summary judgment would have to give credible evidence that would entitle him to a directed verdict (evidence supporting every element of his claim; no genuine issue of material fact as to any elements of the claim/defense)
1. If moving party meets this burden of production, the burden of production shifts to the opposing party to rebut that presumption by showing that there is a genuine issue of material facts as to at least one element of the moving party’s claim/defense
ii. If moving party does not have burden of persuasion at trial (typically would be when D files MSJ), party moving for summary judgment would have to:
1. Offer evidence negating an element of the opposing party’s claim or defense; or 
2. Show that the opposing party has insufficient evidence to prove an element of the claim or defense
a. If you do this, a conclusory assertion that the opposing party has no evidence is insufficient. 
b. Must affirmatively show the absence of evidence
i. May do so by deposing opposing (nonmoving) party’s witnesses or to establish the inadequacy of documentary evidence
3. If the moving party sufficiently attacks the evidence, the burden of production shifts back to the party opposing the motion who may:
a. Rehabilitate the evidence attacked with satisfactory opposing evidence (ex: no, you claim my witness was a druggie, but in fact, he has been clean for 10 years)
b. Produce additional evidence showing the existence of a genuine issue for trial (ex: ok fine, this guy WAS a druggie, but I have another witness who’s clean)
c. Submit an affidavit explaining why further discovery is necessary

iii. If the moving party has not fully discharged his initial burden of production, his motion for summary judgment must be denied

5. Anderson v. Liberty Lobby: Liberty Lobby sued Anderson for libel as a public figure. Anderson filed MSJ
a. Identify elements of the claim: actual malice, false information, publication, causes, damages

b. Identify applicable standard of proof: clear and convincing evidence. This means that in order for a plaintiff with a libel claim to prevail at trial, he must offer clear and convincing evidence of actual malice (and the other elements). 

c. Identify party with burden of persuasion at trial:

i. Anderson is moving party. Anderson does not have burden of persuasion at trial 

ii. Anderson offered the affidavit of its writer to show that the plaintiffs had not provided clear and convincing evidence of actual malice and therefore defendants are entitled to judgment as a matter of law.

iii. Burden then shifted to Liberty Lobby 

iv. Liberty Lobby had to offer evidence, not rest on the mere pleadings but set forth specific facts showing there was a genuine issue for trial

v. Here, Liberty Lobby did not offer clear and convincing evidence of actual malice 

d. Takeaway: Applying the same standard of proof to rule 56 analysis as would be at trial
6. Celotex v. Catrett: Catratt’s husband developed cancer and died as a result of exposure to asbestos products developed by Celotex. Catrett sued Celotex for wrongful death and Celotex moved for summary judgment
a. Identify party with burden of persuasion at trial:

i. Celotex is moving party; Celotex does not have burden of persuasion at trial

ii. Celotex pointed to the insufficiency of evidence offered by Catrett, arguing she did not provide evidence showing her husband was exposed to asbestos (proximate cause)
iii. In response, Catrett produced three documents which she claimed demonstrated there was a genuine dispute over whether her husband was exposed to asbestos 

iv. Celotex argued these documents were inadmissible; Celotex withdraws motion and moves again. Now the record contains the three documents.

v. Celotex does not explain why the letters are insufficient to show decedent was exposed to asbestos

b. Based on Brennan’s analysis, Celotex has not affirmatively shown the insufficiency of the evidence on the plaintiff’s side. Haven’t shown how the calling of Hoff is insufficient
7. Goldstein v. Fidelity (SJ Sua Sponte): P’s building partially destroyed in 1st fire. Problems w/ insurance policy, eventually partially paid out. 2nd fire destroyed completely and insurance refused to cover per K; P filed for SJ and court raised SJ sua sponte for D
a. Summary judgment sua sponte warrants special caution
i. Instead, Court may invite nonmoving party to file SJ in its favor

b. If doing it, must use necessary safeguards, give notice to both parties
DEFAULT/DEFAULT JUDGMENT
1. Rule 55: if a defendant who was properly served with the summons and complaint fails to respond within the time permitted by the applicable rules, the plaintiff may have a judgment entered by default
a. The only thing that prevents default is filing an answer
b. Courts typically favor decision of a claim on their full merits over default judgment, so “good cause” standard applied liberally (55(c))
2. Timeline:

a. P serves D, D has 21 days to file answer
b. If D doesn’t file answer, P can seek default from clerk
i. If D deemed in default, D can no longer file answer

ii. May only appear at hearing if there is one to contest damages

iii. Or by 55(c), request to set aside default for good cause (court’s discretion). Factors:
1. Whether and to what extent the default was willful or intentional, rather than a result of negligence

2. Whether the defendant has a meritorious defense

3. Whether setting aside would cause prejudice or harm to the plaintiff

c. If D deemed in default, must enter default judgment
i. 55(b)(1): if sum for damages is certain and D hasn’t appeared, clerk must enter default judgment
ii. 55(b)(2): in other cases, P must apply to the court for default judgment. Court may have hearing
1. If hearing, D must be given notice if they have shown interest in the litigation (haven’t filed an answer, but otherwise appeared personally or by representative; ex: filing 12(b) motion)
d. 55(c)/60(b): D may use to try to have default judgment set aside
i. Mistake, inadvertence, surprise, fraud
ii. 60(b)(1)-(3) must be filed within a reasonable time no later than 1 year after entry of judgment
iii. Note: looking at same 3 factors above

3. Rogers v. Hartford: Rogers filed action against 2 defendants, neither responded, district court entered default judgment for Rogers (note: must do analysis for each defendant)
a. Waiver of service of process does not in any way indicate that a defendant intends to defend
i. Like accepting formal service of process, executing a waiver of service of process does not constitute an appearance for purposes of 55(b)(2)
b. When a District Court lacks jurisdiction over a defendant because of improper service of process, the default judgment is void and must be set aside under FRCP 60(b)(4)

i. Here, Rogers complied with service of process requirements, will not set aside default judgment

c. A defendant, properly served with process by a court having subject matter jurisdiction, waives venue by failing to object to it
DISMISSAL OF ACTIONS
1. Rule 41: suits may be dismissed based on
a. Plaintiff’s voluntary dismissal

b. Involuntary dismissal ordered by court because of plaintiff’s failure to prosecute the action

c. Involuntary dismissal ordered by court as a sanction for the plaintiff’s misconduct

2. Voluntary dismissal:
a. Plaintiff may dismiss without a court order by filing a notice of dismissal before D files answer/MSJ OR signed stipulation of dismissal signed by all parties
b. Otherwise, need court approval ( court may reject if defendant can show that it will suffer serious legal prejudice as a result
c. Limits: may be on the merits/with prejudice if P previously dismissed same claim; bars voluntary dismissal if D has counterclaim that wouldn’t have IBJ; P may have to pay same D’s costs of 1st suit if had a previous suit against same D and dismissed that one
3. Involuntary/failure to prosecute: 
a. Unless the dismissal order states otherwise, most dismissals under Rule 41(b) operate as an adjudication on the merits, thus barring the plaintiff from filing the same cause of action again

b. In deciding whether dismissal is an appropriate remedy for a party's failure to prosecute in a particular case, courts consider a number of factors including 

i. whether the failure was due to the party's willfulness, bad faith, or fault 

ii. the extent to which the failure prejudiced the opposing party 

iii. the length of time in which the plaintiff took no action in the case 

iv. whether adequate warning was given that such a failure could lead to dismissal 

v. whether dismissal is necessary to deter future misconduct 

vi. whether less drastic sanctions are appropriate 

4. Involuntary/judicial sanction:
a. Rule 41(b) authorizes dismissal as a sanction for failure to comply with the federal rules or with a court order 

b. Courts consider a number of factors in deciding whether dismissal is an appropriate sanction for plaintiff’s misconduct 

i. whether the plaintiff acted intentionally rather than accidentally or involuntarily 

ii. whether the plaintiff engaged in a pattern of misconduct rather than just one or two incidents thereof 

iii. whether the plaintiff was warned by the court that he was skating on the thin ice of dismissal 

iv. whether a less severe sanction would remedy the effect of the plaintiff's transgressions on the defendant and the court 

JUDGMENT AS A MATTER OF LAW
1. Motion for Judgment as a Matter of Law (Rule 50): asks the court to grant judgment for the moving party where no reasonable jury could find for the opposing party on an issue
2. Burden of Proof

a. To defeat the motion, it is not sufficient to merely submit some evidence or a scintilla of evidence. 

b. The evidence must be sufficient to meet the applicable standard of proof

3. Standard of Review

a. A judge assessing a MJML may neither weigh the evidence nor assess the witnesses’ credibility

b. Judge must view the evidence in the light most favorable to the nonmoving party

4. MJML vs. MSJ

a. MSJ: 

i. Intended to avoid trial

ii. Filed before trial 

iii. Merely based on documentary evidence

b. MJML: 

i. Filed after the MSJ

ii. Based on documentary and oral evidence (more complex)

c. Similarities

i. Judge must draw all inferences in favor of party opposing the motion

ii. Judge cannot weigh the credibility of the evidence 

5. May be filed: (1) at the close of plaintiff’s case and before the defendant has presented any evidence; (2) at the close of all the evidence; (3) if the motion is denied, the movant may renew the motion after the return of a jury verdict, or may in the alternative move for a new trial (no later than 28 days after entry of the judgment)
6. Honaker v. Smith: Honaker’s house burned down, claimed (1) Smith (the city mayor) did it on purpose and (2) caused IIED. Smith filed motion for JMOL on both counts at close of evidence. District court denied JMOL for (1) and let it go to trial, granted JMOL for (2) for Smith (killing the claim)
a. Jury decided (1) in Honaker’s favor; Smith filed renewed JMOL for (1), which district court granted
b. On appeal for (1), Honaker had burden of persuasion at trial and had to offer more than a scintilla of evidence to defeat Smith’s motion

i. Appeals court granted JMOL because Honaker did not make any substantive contention that Smith set the fire no basis upon which a reasonable jury could conclude that Smith caused Honaker’s house to be set afire
c. On appeal for (2), Honaker had burden of persuasion at trial and had to offer more than a scintilla of evidence to defeat Smith’s motion

i. Appeals court remanded (2) because a reasonable jury might find for Honaker based on the evidence presented
MOTION FOR NEW TRIAL
1. Motion for a New Trial (Rule 59): specific remedy sought is a new trial because of something that went wrong at trial that would result in a miscarriage of justice if the judgment is allowed to stand
2. Grounds:

a. Non-harmless error (not Rule 61)
b. Errors in the jury-selection process

c. Erroneous evidentiary rulings

d. Erroneous jury instructions

e. Verdict as being against the weight of the evidence

f. Excessiveness or inadequacy of the verdict

g. Misconduct by the judge, jury, attorneys, parties, or witness; or

h. Newly discovered evidence

3. Can be filed by either party through motion, or by the court itself
a. No later than 28 days after the entry of judgment
b. Judge may weigh the evidence himself (unlike 50, 56)
c. Need not view evidence in light most favorable to the verdict winner
d. The standards for granting a new trial are significantly more flexible than the “no reasonable juror” standard applicable to judgments as a matter of law

4. Remittitur

a. If an award of damages is deemed excessive, a court may order a new trial or, in the alternative, may condition its refusal to grant a new trial on the verdict winner’s acceptance of a reduction in the verdict

b. Standard for determining excessiveness: “shocking the judicial conscience”

c. Rule 59 provides appropriate vehicle for challenging excessiveness of a verdict

i. Court weights the evidence and makes an independent determination of excessiveness

5. Tesser v. Board of Education
a. Facts: Tesser was the assistant principal at a school in NY. After being passed up for a promotion, she brought claims for intentional discrimination under Title VII and retaliation. The jury returned a verdict for the defendants on both counts. Tesser filed a renewed motion for judgment as a matter of law (50) and, in the alternative, a motion for a new trial (59).

b. Rule 50 Analysis:

i. Tesser must prove by preponderance of evidence & has burden of persuasion at trial

1. Title VII: Tesser claims she met her burden and is entitled to judgment as a matter of law. However, a reasonable jury could conclude that Tesser failed to prove that defendants acted with discriminatory intent. 

2. Retaliation: A reasonable jury could conclude that plaintiff failed to prove by a preponderance of the evidence that the defendants retaliated against plaintiff because of her complaints of discrimination
c. Rule 59 Analysis:

i. Court says evidentiary/trial errors were harmless errors (61). Court declines to set aside the verdict on the basis of witness credibility. There was nothing wrong with the jury deliberations. No other prejudice warranting new trial

RES JUDICATA
Res judicata: “the thing has been decided,” prevents parties from relitigating matters that have already been decided
· An affirmative defense, that defeats an otherwise legitimate claim by bypassing it. A failure to raise the defense in a timely fashion, either by pretrial motion or in the answer, constitutes a waiver (or in MSJ)
· There must be 2 actions
Analysis:
· Q1: are there 2 actions, where one reached judgment before the other (if only one, there isn’t an issue)

· Q2: where was the 1st action filed (which reached judgment)? The system of the first action will determine which law of preclusion applies (doesn’t matter if second court is state or federal)

· If 1st action was filed in state court, the law of preclusion that applies is the state law of preclusion

· §1332: If the 1st court is a federal/diversity, the law of preclusion that applies is the law of the court that the state would apply (unless that law would be inconsistent with a fundamental federal interest)

· If the 1st action was filed in federal court exercising federal question jurisdiction (§1331), the law of preclusion that the second court will apply is the federal law
· Note: the court that rendered judgment first is the action that gets preclusive effects
Claim Preclusion

1. Prevents a party from asserting any part of a previously resolved claim, including those aspects of the claim that may not have been raised or litigated in the initial proceeding
2. Defense consists of 3 elements that must be established
a. The claim in the second proceeding must be the same claim as that resolved in the first proceeding

b. The judgment in the first proceeding must have been final, valid, and on the merits; and

c. The first and second proceedings must involve the same parties or those who, for specified reasons, should be treated as the same parties (parties in privity; mutuality)
SAME CLAIM
1. The claim in the second proceeding must be the same claim as that resolved in the first proceeding

a. Ideal definition of claim: promote finality and judicial efficiency, while at the same time providing fair notice as to which legal rights are properly considered part of an initially asserted claim

2. Transactional Approach (Federal):

a. Claim: a group of operative facts giving rise to one or more rights of action
b. Considering the facts to see if they constitute all or any part of a transaction or series of connected transactions; facts may be related in time, space, origin or motivation
3. Primary Rights Model (CA State):

a. A separate cause of action for each primary right—the basic rights and duties imposed on individuals by the substantive law
i. Ex: right to have K upheld, right not to be injured
4. Porn v. National Grange: Porn first sued National Grange for breach of contract in refusing to pay his underinsured motorist benefits after he was involved in a crash. Porn then sued National Grange seeking damages for breach of good faith. National Grange raised the affirmative defense of claim preclusion
a. Porn’s 2nd claim is barred by claim preclusion. Merely because two claims depend on different shadings of the facts or emphasize different elements of the facts, we should not color our perception of the transaction underlying them, creating multiple transactions where only one transaction exists. 

b. Time, space, origin, motivation: Claims derive from the same occurrence and seek redress from the same wrong (the refusal to pay Porn). There is significant overlap of facts.

c. Trial convenience: since there is significant overlap of facts, the same evidence will be used.

d. Parties’ Expectations: one would expect the claims to be brought together and here Porn even threatened the second claim as he was bringing the first suit.

FINAL, VALID, & ON THE MERITS
1. The judgment in the first proceeding must have been final, valid, and on the merits
a. Finality: in federal courts the judgment of a federal court that completely resolves the rights and obligations of the parties is final. The fact there is still an opportunity to appeal does not negate the fact that the judgment is final
i. If an appeal is taken and an appellate court renders a decision, that decision supersedes the trial court’s decision for purposes of preclusion

ii. Note: if the judgment of the trial court only addressed some part of the rights/obligations, not final (ex: court determines Conner is liable but doesn’t address damages; partial SMJ)

iii. In CA State Court: to the extent that the judgment is subject to appeal or ongoing, the judgment is not final. The possibility of appealing a judgment makes it not final
b. Validity: a judgment is deemed valid if the defendant had proper notice, if the requisites of personal jurisdiction were satisfied, and if the rendering court had subject matter jurisdiction over the controversy
i. Though, a party can waive notice and PJ if party appears and fails to object in a timely fashion. SMJ may be collaterally attacked (in a separate proceeding, not appeal) but only in exceptional circumstances (fraud, duress)
ii. Courts favor finality over validity

c. On the merits: judgment that is not on procedural grounds
i. Judgment either addresses substance of the claim; or may be procedural, but decided “with prejudice”

2. Federated Department Stores v. Moitie: 7 stores filed action (federal; dismissed); 5/7 appealed, Moitie/Brown refiled, dismissed based on res judicata. In the meantime, the 5/7 retailers who had initially filed suit had won in appeals court. So appeals court for Moitie/Brown said that ruling would be an exception to prevent preclusion of res judicata (Supreme Court reversed)
a. Rule: no exception to the application of res judicata. If court finds that 3 requirements of claim preclusion doctrine are satisfied, then the re-litigation of the claim is barred
i. Res judicata serves vital public interests beyond any individual judge’s ad hoc determination of the equities in a particular case. No principle of law or equity which sanctions the rejection by a federal court of the salutary principles of res judicata
b. Options: if #2 rests on #1’s decision and #1 is being appealed/reversed, best to stay #2 to see what happens with #1, or appeal #2
SAME PARTIES

1. The first and second proceedings must involve the same parties or those who, for specified reasons, should be treated as the same parties
a. #1 A ( B; #2 A ( C; B = C (because in privity); this would be considered same parties for res judicata purposes
2. Taylor v. Sturgell: #1 Herrick ( Sturgell (federal); #2 Taylor ( Sturgell (federal)
a. Herrick lost #1 in seeking information. Taylor filed suit seeking same information and took advantage of Herrick’s discovery. Friends, but no legal relationship. Trial/appeals court claiming action is precluded
b. Nonparty preclusion: one is not bound by a judgment in personam in a litigation in which he is not designated as a party or to which he has not been made a party by service of process, unless:
i. Agreement: A person agrees to be bound by judgment [voluntary waiver]
ii. Substantive legal relationship/privity: ex, preceding and succeeding owners of property; bailee and bailor; assignee and assignor
iii. Adequate representation: “in certain limited circumstances” a nonparty may be bound by a judgment because she was adequately represented by someone with the same interests who was a party to the suit (properly conducted class actions; suits brought by trustees, guardians, and other fiduciaries)
iv. Assumed control: assumed control over the litigation in which the judgment was rendered (financial control, financing litigation)
v. Proxy: a party bound by a judgment may not avoid its preclusive force by relitigating through a proxy. (designated representative of a person who was a party to the prior adjudication)
vi. Special statutory scheme: a special statutory scheme may expressly foreclose successive litigation by nonlitigants if the scheme is otherwise consistent with due process (bankruptcy)
c. These exceptions are supported by special procedures in place to protect the interest of the absent parties, and an understanding by absent parties that the first action has been brought in a representative capacity
d. The virtual representation exception is rejected but case is remanded to determine whether Taylor was acting as Herrick’s undisclosed agent. (falling under proxy?)
Issue Preclusion (Collateral Estoppel)
1. Precludes the relitigation of discrete issues that were actually litigated and decided in a previous case, even if that litigation involved different claims
a. Depends on what issues were adjudicated, not the nature of the proceeding or the relief requested

2. Defense consists of 4 elements that must be established

a. The same issue is involved in both actions
b. The issue was actually litigated, decided, and necessary for the judgment
c. Judgment must be final, valid; and
d. Party against whom you raise issue preclusion must have had a full and fair opportunity to litigate the issue (non-mutuality)
SAME ISSUE: there must be enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion
· Questions of fact, or mixed questions of law & fact

· Considering principles of fairness and efficiency

ACTUALLY LITIGATED: the issue was properly raised by the parties, formally contested between the parties, and it was submitted to the court for determination
· If something is settled, it is NOT actually litigated

DECIDED: the issue was decided, either expressly or impliedly, such that it was previously resolved
· May include motion to dismiss for lack of PJ (since no on the merits requirement for issue preclusion)

NECESSARY: the judgment would not stand without the decision of the issue

NON-MUTUALITY: Only the party against whom issue preclusion is being raised must have been a party to the litigation that was disposed of by the judgment

Issue preclusion only applies if the party against whom it is asserted had a full and fair opportunity to litigate that issue in the initial proceeding
· Ex. A sues B. B wants to raise issue preclusion. A must have had an opportunity to litigate. B does not need to have been a party to litigation #1
3. Lumpkin v. Jordan: P sues Ds alleging religious discrimination. He brings a FEHA claim (state law) and a §1983 claim (federal). District court grants SJ against P on §1983 claim and dismisses the FEHA claim, saying that Ds fired P for legitimate, nondiscriminatory reasons. P re-files the FEHA claim in state court but the Ds demur, arguing for issue preclusion. 

a. Reasoning: The issues are the same. The issue decided in the first action was whether P was discriminated against because of his religion. The issue was actually litigated and there was a final, valid judgment on that issue. To prevail on his second claim, Lumpkin would have to prove Jordan discriminated against him. This was already resolved in the first proceeding
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