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	Subject-Matter Jurisdiction


Diversity Jurisdiction (28 USC § 1332)
A. Diversity Jurisdiction Roadmap

1. Step 1: Determine Citizenship of Each Party
2. Step 2: Ensure the Resulting Combinations of Parties is Eligible Under 1332(a)(1)-(4)
3. Step 3: Ensure that the Amount in Controversy Exceeds $75,000
B. Citizenship of the Parties
1. Citizenship of Individuals
i. Requirements:

a) US Citizen or Lawful Permanent Resident = if the person is a US citizen – born or naturalized – they qualify to be a citizen of a State for diversity purposes

b) Domicile = State citizenship is determined based on domicile
1) Initial Domicile = State where the person was born or naturalized

2) Changed Domicile:

i) Gordon v. Steele = to change domicile, a person must (1) be physically present in another State (or foreign state) and (2) have the intent to remain there indefinitely (i.e., no present intention of moving elsewhere)
3) Notes = a person can only have 1 domicile at a time; if a US citizen is domiciled in a foreign country, they are not a citizen of any State
2. Citizenship of Corporations

i. 28 USC § 1332(c)(1) = a corporation is a citizen of (1) the State where it was incorporated and (2) the State where its “principal place of business” (HQ) is located

a) The “Nerve Center” Test:

1) Hertz Corp. v. Friend = a corporation’s “principal place of business” refers to the place where the corporation’s high-level officers (e.g., president, CEO) direct, control, and coordinate the company’s activities

3. Citizenship of Unincorporated Entities

i. The Carden Rule = partnerships & unincorporated entities are citizens of every State of which its partners or members (shareholders) are citizens
a) “Unincorporated Entities” = refers to (1) partnerships, (2) LLPs/LLCs, (3) membership organizations (e.g., NAACP, Sierra Club), (4) labor unions, (5) condo associations, (6) other non-corporate entities

C. Eligible Combinations of Parties
1. 28 USC §§ 1332(a)(1)-(4)

i. 28 USC § 1332(a)(1) = citizens of different States

ii. 28 USC § 1332(a)(2) = citizen of a State vs. foreign citizen (i.e., not naturalized or lawful permanent resident)

iii. 28 USC § 1332(a)(3) = citizens of different States and foreign citizen is an additional party

a) Note = foreign citizens are not permitted to be on both sides unless they each have a US citizen co-party

iv. 28 USC § 1332(a)(4) = foreign state as plaintiff vs. citizens of a State or different States

2. The Complete Diversity Requirement

i. Complete Diversity Rule:

a) Mas v. Perry = no P may be a citizen of the same State as any D
b) Gordon v. Steele = parties must be diverse on the day the complaint is filed
1) Grupo v. Atlas Global Group = subsequent changes to a party’s domicile are not considered in this inquiry

D. The Amount-In-Controversy Requirement
1. Amount in Controversy Must Exceed $75,000
i. 28 USC § 1332(a) = the matter in controversy must exceed $75,000, excluding interests & costs (at least $75,000.01)
a) FRCP 11(b)(3) = intentionally misrepresenting the amount in controversy violates FRCP 11(b)(3), which requires that factual allegations in a complaint “have evidentiary support”; this is a sanctionable offense

2. Calculating the Amount in Controversy

ii. Step 1 = look at the amount requested by P in the complaint

a) St. Paul Mercury Test = while the amount claimed by P in good faith is given great deference, the judge will look at P’s injuries & ask whether it’s possible that a jury could award more than $75,000 for those injuries; if the answer is “probably not,” the case will be dismissed
iii. Step 2 = subtract requested amounts that are unavailable “to a legal certainty”

a) “Legal Certainty” Test = substantive law determines which sorts of damages are available or unavailable; if it appears to a legal certainty that P’s claim is really for $75,000 or less, the case will be dismissed (Diefenthal)
1) Example = punitive damages are unavailable “to a legal certainty” for breach of contract
iv. Step 3 = subtract interest & costs included in the request, if any
a) “Interest” = judge may award pre-judgment interest (from the time of judgment to time of breach) & post-judgment interest (accrues from date of judgment until date of payment)
b) “Costs” = expenses of prevailing party that losing party must reimburse according to court rule/statute (FRCP 59(d) & 28 USC § 1920); each party is typically required to pay for their own attorney fees & associated expenses
3. Aggregating Claims to Meet the Amount in Controversy
i. Single Plaintiff v. Single Defendant = aggregation OK, even if the separate claims are unrelated
ii. Single Plaintiff v. Multiple Defendants = aggregation NOT OK, unless there is “joint liability” for a single harm
iii. Multiple Plaintiffs v. Single Defendant = aggregation NOT OK, unless Ps’ harm is a “common, undivided, or joint” interest (i.e., a claim that is, in some sense, indivisible)
a) Example = P1 & P2 are beneficiaries of a trust; Bank is the trustee; P1 & P2 sue Bank, claiming that its improper investment of their funds led to a loss of $80,000
1) Although P1’s & P2’s individual interests were diminished by only $40,000, they can aggregate their claims because they have a joint interest in the common fund managed by the bank & suffered same loss
b) EXCEPTION = under Supplemental Jurisdiction, if a co-plaintiff joins a lawsuit and doesn’t meet the amount-in-controversy requirement, but the first plaintiff does meet the requirement, the co-plaintiff may “tag along”
iv. Multiple Plaintiffs v. Multiple Defendants = aggregation NOT OK
Federal Question Jurisdiction (28 USC § 1331)
E. 28 USC § 1331
1. 28 USC § 1331 = the federal district courts “shall” have original SMJ (but not exclusive) over all cases “arising under the Constitution, laws or treaties of the United States”
i. Cases that “Arise Under” = (1) US Constitution, (2) federal laws, or (3) US treaties
ii. Cases that Do Not “Arise Under” = contracts, torts, property, most criminal, domestic relations, probate, state statutes
F. The “Well-Pleaded Complaint” Rule
1. General Rule

i. Louisville & Nashville RR Co. v. Mottley = a case “arises under” federal law if P’s complaint describes a claim where P’s entitlement to relief is created by federal law & does not simply anticipate a federal defense or counterclaim
a) P’s “Entitlement to Relief” = P’s well-pleaded complaint must state that (1) the D directly violated some provision of federal law or (2) a federal statute authorizes P to sue
b) Procedure = the court looks only within the 4 corners of the P’s complaint in determining whether the case “arises under” federal law
c) Important Note = anticipated or actual federal defenses or counterclaims presented must be ignored for purposes of assessing the propriety of federal question jurisdiction
2. Benefits of the Well-Pleaded Complaint Rule

i. Administrability = without this rule, courts may have a difficult time determining whether they have proper SMJ
ii. Efficiency = this rule recognizes & protects the time of the courts and attorneys and the money of litigants, which would otherwise be wasted needlessly on the preliminary stages of a case in federal court which will ultimately be dismissed
iii. Assurances = a litigant who invokes federal jurisdiction ought to be able to do so with a fair assurance that the case will be determined in that court; he cannot do so if his jurisdictional allegation is no more than a guess as to the D’s strategy
G. Specific Federal Questions

1. 28 USC § 1257 = authorizes the Supreme Court to have jurisdiction over appeals from state supreme court judgments to review cases that turn on federal issues (whether they arise from the original claim or as a defense)
Supplemental Jurisdiction (28 USC § 1367)
H. Basis for Supplemental Jurisdiction
1. Concept:
i. Supplemental jurisdiction outlines the circumstances under which claims that cannot independently qualify for federal SMJ can nonetheless be heard in federal court
ii. Specifically, this section is used for a state-law claim lacking an independent basis for federal SMJ
I. 28 USC § 1367(a): Broad Grant of Supplemental Jurisdiction
1. 28 USC § 1367(a) = the district court “shall have” supplemental jurisdiction over all claims lacking an independent basis for federal SMJ, including claims that involve joinder of additional parties, if:
i. Anchor Claim = district court has original SMJ over one claim (on basis of diversity/federal question); and
ii. Same Case/Controversy = the supplemental claim is part of the “same case or controversy” as the anchor claim
a) United Mine Workers of Am. v. Gibbs = claims are part of the “same case or controversy” if they derive from a common nucleus of operative fact (i.e., they share the same factual background, evidence)
J. 28 USC § 1367(b): When SMJ is Based Solely on Diversity

1. 28 USC § 1367(b) = in cases where the anchor claim is grounded solely on the basis of diversity jurisdiction, the district court “shall not have: supplemental jurisdiction over:
i. Claims by plaintiffs (not 3rd-party plaintiffs)
ii. Against persons made parties under FRCP 14 (3rd-party Ds) or FRCP 20 (permissive joinder)
iii. When exercising supplemental jurisdiction over the claims would be inconsistent with complete diversity requirements
2. Justification:
i. Owen Equipment & Erection Co. v. Kroger = supplemental jurisdiction shouldn’t allow a plaintiff in a diversity action to circumvent the usual limits of diversity jurisdiction by amending the complaint when a non-diverse D joins
K. 28 USC § 1367(c): Declining to Exercise Supplemental Jurisdiction
1. 28 USC § 1367(c) = the district court “may decline” to exercise supplemental jurisdiction when:
(1) The supplemental claim raises a novel or complex issue of state law
a) Factors to Consider:
1) Does the state law claim seem difficult to decide?
i) Federal judge must apply state law under Erie Doctrine, and can only predict how the issue would be resolved by the state’s highest court
2) Have the courts of State X decided similar cases before?
3) Is the case law from State X inconsistent or confused?
4) Is this case distinguishable from prior State X cases?
5) If the case involves a state statute, is it new? Unambiguous? Is the statute previously interpreted in case law? Modeled on other state statutes with case law?
6) Would this combination of state & federal claims cause jury confusion?
(2) The supplemental claim substantially predominates over the claim which the district court has original jurisdiction
a) Concept = P’s case is a fundamentally a state law case, to which a minor/dubious federal claim has been appended
b) Factors to Consider:
1) Number of supplemental claims
2) Amount of damages associated with each claim
3) Trial time needed for each claim
4) Discovery needed for each claim – will the bulk of the evidentiary showing relate to state issues?
5) Logical & factual relationship between the claims
(3) The district court has dismissed all claims over which it has original jurisdiction [relatively early in litigation]
a) Concept = there would no longer be efficiency gained from litigating the related claims together, since the parties are no longer litigating the federal claim; they might as well litigate in state court
b) Exception = the district court may opt to retain SMJ after the federal claim drops out if the case has been through substantial pretrial litigation (judge familiar with the case, much preparation has been done, more efficient to keep)
(4) In exceptional circumstances, there are other compelling reasons for declining supplemental jurisdiction
a) Concept = this is a catchall provision; this exception is disfavored, because declining supplemental jurisdiction is inefficient
Removal Jurisdiction (28 USC § 1441)
L. Removal Statutes Roadmap
1. Removability

i. 28 USC § 1441(a) = the basic rule for removability
ii. 28 USC § 1441(b)(2) = the in-state defendant exception
2. Removal Procedures

i. 28 USC §§ 1441(a), 1446(b)(2)(A) = who may remove
ii. 28 USC § 1446(b) = timing of removal notice
iii. 28 USC § 1447(c) = timing of remand motions, fees for improper removal
iv. 28 USC § 1447(d) = appeals of removal & remand decisions
M. The Standard for Removal
1. 28 USC § 1441(a): The Basic Rule for Removability
i. 28 USC § 1441(a) = a defendant(s) “may” remove a lawsuit to the federal district court (in the geographic location of the state court) if:
a) A civil action is brought in State court and
b) The action, as pleaded by the plaintiff, could have been filed as an original action in federal court and
c) No other statute expressly forbids removal (i.e., 28 USC § 1441(b)(2))
2. Standard for Adjudicating Removability
i. Avitts v. Amoco Production Co.:
a) Courts determine whether a claim may be removed to federal court on the basis of the plaintiff’s complaint only (within the 4 corners)
b) A complaint that doesn’t plead facts adequate to give rise to federal SMJ may not be removed
c) Vague references to federal law (e.g., to assess damages) are insufficient to satisfy federal question jurisdiction
3. 28 USC § 1441(b)(2): The In-State Defendant Exception
i. 28 USC § 1441(b)(2) = a lawsuit that is removable solely on the basis of diversity jurisdiction “may not” be removed if:
a) Any of the parties that are properly joined & served as defendants
b) Is a citizen of the State where the lawsuit has been brought
ii. Rationale:
a) Any perceived advantage of the P is eliminated if the P sues in the D’s home state
iii. Examples:
a) A (from CA) sues B (from AZ) in AZ State court ( B may not remove to federal court
b) A (from CA) sues B (from AZ) in State court on a claim arising under federal law ( B may remove to federal court
N. The Procedures for Removal

1. Who May Remove?
i. General Rule:
a) 28 USC § 1441(a) = only Ds may remove (not Ps)
ii. All D’s Must Agree to Removal:
a) 28 USC § 1446(b)(2)(A) = all Ds who “have been properly joined & served” must join in or consent to removal
2. When Must a Case be Removed?
iii. General Rule:
a) 28 USC § 1446(b)(1) = a D has 30 days after receiving the initial pleading or being served with process (whichever is shorter) to remove the lawsuit to federal court
b) Consequence of Delay = if a D fails to remove within 30 days, the right to remove is waived
iv. Later-Served Defendants:
a) 28 USC § 1446(b)(2)(C) = if multiple Ds are served at different times, and a later-served D seeks to remove, then the previously served Ds may consent to removal, even if they didn’t seek to remove earlier
v. Later-Amended Pleadings Making the Case Removable:
a) 28 USC § 1446(b)(3) = if a case as stated in the original pleading is not removable (no diversity/federal question), and P amends his pleading/motion/order in a way that makes the case now removable, then D “may” file a notice of removal within 30 days after receiving a copy of the amended document
1) Example = A (Oregon) sues B (Minnesota) for breach of contract for $200,000 in Oregon State court; 3 months later, A amends pleading to add a claim under the ADA; 2 weeks after receiving the complaint, B files a notice of removal ( removal is improper because the case could have originally been removed for diversity
vi. One-Year Limit in Diversity Cases:
a) 28 USC § 1446(c)(1) = if removal is based solely on diversity, the D “may not” remove more than one year after the case was brought in state court, regardless of when the case becomes removable
1) Exception = this Rule is waived if the P has acted in bad faith to prevent removal
3. What Should be Contained in the Notice of Removal?

i. General Rule = the notice of removal must be drafted to (1) demonstrate to the federal court that the requirements for removal are met (also basis of federal SMJ) & (2) give notice to the P & state court that D has filed a notice of removal
a) 28 USC § 1446(a) = D must attach to the notice of removal all documents filed on the D (including process, pleadings, and orders)
b) 28 USC § 1446(d) = D must promptly give notice to P & file a notice of the notice of removal with the clerk of the State court
4. Where Should the Case be Removed?

i. General Rule = a lawsuit my only be removed to the federal court in the geographic location where the State court sits
a) 28 USC § 1441(a) = D must remove the case to the district court “for the district and division embracing the place where such action is pending”
5. How is the Case Removed?

i. Step 1 = D files a notice of removal in federal court, indicating grounds for removal (28 USC § 1446(a))
ii. Step 2 = D gives notice to the P & the State court that he has filed a notice of removal (28 USC § 1446(d))
iii. Step 3 = the case is automatically removed to the federal court, and the State court loses all power unless later remanded
O. Motions to Remand to State Court
1. P’s Motion to Remand for D’s Improper Removal Procedure
i. 28 USC § 1447(c) = a motion to remand because D didn’t use proper removal procedures (e.g., not timely removed, without other Ds’ consent) must be made within 30 days of the filing of the notice of removal
ii. Consequence of Delay = if P fails to timely move to remand for improper removal procedures, the ability is waived
2. P’s Motion to Remand for Lack of Federal SMJ
i. 28 USC § 1447 = a motion to remand on the basis of lack of federal SMJ may be made “at any time before final judgment”
3. Granted Motion to Remand
ii. 28 USC § 1447(d) = an order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise
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Purpose of Personal Jurisdiction
P. PJ Must be Proper for Each Defendant
1. Concept = PJ is a court’s power over the specific parties before the court – PJ must be proper for each party
Q. Fairness to the Defendant
1. Fairness & Due Process = the law of PJ is largely designed to ensure that it is fair to require the D to appear and defend in a particular State’s court, in accordance with the Due Process Clause of the 14th Amendment
Personal Jurisdiction Roadmap
R. Step 1: Acknowledge FRCP 4(k)(1)(A)

1. The Federal Long-Arm Statute
i. FRCP 4(k)(1)(A) = a district court’s PJ is determined with reference to whether the State’s courts could exercise PJ
S. Step 2: Look to the State’s Long-Arm Statute

1. Laundry-List Statutes

i. Concept = specifically articulates factual circumstances where a forum State’s courts can exercise PJ
2. Constitutional-Maximum Statutes

i. Concept = authorizes the State’s courts to exercise PJ to the extent permitted by the Constitution
T. Step 3: Determine the Constitutionality of Exercising PJ
1. Traditional Bases of PJ
i. Presence in the Forum State

ii. Domicile

iii. Consent

iv. Service on D’s In-State Agent

2. Modern/Minimum Contacts/Int’l Shoe Method

i. General PJ

ii. Specific PJ

a) First = identify D’s (1) contacts with the forum (2) that are purposeful
b) Second = determine whether D’s purposeful contacts “arise out of” or “relate to” the forum, beyond the “minimum”
c) Third = assess whether exercising PJ over D is reasonable
1) Private Factors

2) Public Factors
Constitutionality: Traditional Bases of PJ
U. Presence in the Forum State (established by service of process)
1. Rule of Physical Presence:
i. Pennoyer v. Neff = a State will have PJ over a D who is properly served with process inside the State’s physical borders
V. Domicile
1. Rule of Domicile:
i. Milliken v. Meyer = a State has PJ over a D who is domiciled in that state, regardless of whether the D is served with process in that State (D may be served outside the State & PJ is still OK)
a) Justification = the “authority of a State over one of its citizens is not terminated by the mere fact of his [temporary] absence from the state”
b) “Domicile” = (1) physical presence in a State & (2) intent to remain there indefinitely
W. Consent
1. Rule of Consent = a State will have PJ over a D if he consents to PJ; consent may either be express or implied
i. Express Consent = an affirmative statement that D is willing to be sued in the given forum
a) Plaintiff’s Consent = a P who files an action in the forum State automatically consents to the State’s PJ
b) Forum-Selection Clauses = parties may consent to PJ in a particular forum by entering a contract that contains a forum-selection clause, provided the clause is fundamentally fair (Carnival Cruise Lines, Inc. v. Shute)
ii. Implied Consent = consent to PJ may be inferred from certain situations
a) Waiver = a D who fails to challenge PJ in its pre-trial motion or by including it in a responsive pleading (or amended pleading as a matter of course) waives the right to do so later (FRCP 12(h))
b) General vs. Special Appearance = a D who makes a general appearance in the court voluntarily submits to PJ; D makes a general appearance by failing to challenge the court’s lack of PJ before contesting the merits of the case
X. Service on D’s In-State Agent
1. Rule of Service on an In-State Agent:
i. If a P serves process on an in-state agent of an out-of-state entity within the forum State, it is tantamount to that entity’s consent to be sued in that State (usually reserved for business entities like corporations/partnerships)
2. Justification = agent is considered “present” in the State; & by appointing an agent, it is as if the entity “consents” to PJ
Constitutionality: Modern Bases of PJ
Y. Int’l Shoe Method
1. Int’l Shoe Co. v. Washington = if a State’s long-arm statute applies to an out-of-state D, then the application must be consistent with the D’s constitutional due-process rights to confer PJ; due process is satisfied if:
i. Minimum Contacts = the D has sufficient minimum contacts with the forum state; and
ii. Fair & Reasonable = asserting PJ over the D would not offend “traditional notions of fair play and substantial justice”
Z. Specific Jurisdiction
1. Concept
i. Specific jurisdiction may be used when P’s case “arises out of” or “is related to” the D’s (1) single or limited in-state contact with the forum (2) that were purposeful
ii. There is no mathematically precise test for knowing when we have enough purposeful (Hanson) & case-related contacts to exceed the minimum; this is ultimately a judgment call, but guided by underlying justifications of PJ
2. Step 1: Is there at least a minimum of purposeful case-related contacts?
i. Purposeful Availment:
a) Hanson v. Denckla = a defendant who purposefully avails himself of the privilege of conducting activities in a forum – thereby invoking the benefits & protections of that forum’s laws – takes on a reciprocal obligation to report to the forum to defend itself if the obligation “arises out of” or “relates to” D’s purposeful in-state activities
1) Examples of “Privileges”:
i) D hires employees who work & are paid in-state (Int’l Shoe)
ii) D deliberately contacted, communicated, or negotiated with people in-state (Burger King & McGee)
iii) D contracted with people in-state, under State laws governing contracts (Burger King & McGee)
iv) D or D’s employees rent/lease space (e.g., hotels, office) (Int’l Shoe)
v) D sent mail/packages to persons in-state (McGee)
2) Examples of “Benefits”:
i) Tax breaks
ii) Use of State’s infrastructure (e.g., roads/mail/delivery services)
iii) D has customers in-state
iv) D earned money from in-state transactions
v) D has opportunity to use State’s laws & courts to enforce its contracts
b) Contractual Contacts:
1) If D has a contractual relationship with a forum resident, consider the place of negotiation (solicitation), execution, and performance of the contract to determine whether it suffices to constitute purposeful availment
i) Burger King v. Rudzewicz = court must look to the commercial relationship of the parties, whether contract negotiations were directed to the forum State or required performance in-State, and the duration of the contractual relationship
ii) McGee v. Int’l Life Ins. Co. = (1) insurance contract delivered to CA resident; (2) insurance premiums mailed from CA; (3) insured was a resident of CA; (4) CA has an interest in protecting its citizens; (5) burden to CA residents if they’re forced to go to a distant State to prosecute
ii. Purposeful Direction:
a) PJ is proper over a non-resident D who (1) commits an intentional act, (2) expressly aimed at the forum State, & (3) caused harm that D knew was likely to be suffered in the forum State; D will be held accountable to report to the forum State if he’s sued there
1) Burger King v. Rudzewicz = specific PJ is proper where D purposefully directs his activities at residents of a forum, even in the “absence of physical contacts” with the forum
2) Schwarzenegger v. Fred Martin Motor Co. = specific PJ is proper if D purposefully directs his activities or consummates some transaction with the forum or resident thereof
b) Intentional Torts Contacts:
1) Calder v. Jones = if an intentional tort has been alleged, PJ is proper if D (a) intentionally targets its tortious conduct at a forum resident & (b) caused the brunt of the harm to that resident in the forum
2) Walden v. Fiore = mere knowledge that a victim resides in a forum doesn’t mean harm is purposefully aimed
c) Stream-of-Commerce Contacts:
1) Application = this concept applies where D’s only contacts with a State occur indirectly, through intermediaries 
2) End of Application = when product leaves the stream of commerce (e.g., car bought and taken out of state)
3) World-Wide Volkswagen v. Woodson = the forum State may exert PJ over a corporation that delivers its products into the stream of commerce with the “expectation” that they will be purchased by consumers there
i) “Expectation” – Split of Authority:
1. Justice Brennan’s Approach (Asahi) = if a corporation can merely foresee or is aware that its product entered the forum State through the stream of commerce, PJ is constitutionally sufficient
a. Critique = mere placement into the stream of commerce is not an act purposefully directed toward a forum State; D’s knowledge that the product may enter the forum State will not convert that act
2. Justice O’Connor’s Approach (Asahi) = foreseeability or reasonable knowledge alone is insufficient; D must have intended (or purposefully directed) the product toward the forum State for PJ to be proper
3. Step 2: Is PJ reasonable?
i. Concept = D’s minimum contacts must be such that he should reasonably anticipate being hauled into court in the forum; will it be a fair trial if held in this jurisdiction? does the government in this jurisdiction have an interest in retaining trial?
ii. Int’l Shoe Private Factors of Reasonableness:
a) Burden on D = would the inconvenience to the D be constitutionally burdensome? (e.g., long-distance travel to defend or very expensive lawsuit may be overly burdensome)
b) Reciprocal Obligation = D received benefits & protections from the forum; it’s only fair that there are obligations imposed on D in exchange for those benefits
c) Control Over Fate/Accountability = D has control over its own fate; if it didn’t want to be sued in a forum, it shouldn’t have had the contact with the forum
d) Fair Warning & Notice = if D conducts business/activities in a forum, wouldn’t unfairly surprise D to be sued there
1) World-Wide Volkswagen v. Woodson = if D purposefully availed himself of the privilege of acting within a forum, he should have been able to reasonably anticipate where his conduct would subject him to PJ; D had the foresight to prevent the type of litigation that resulted from the contact
2) Burger King v. Rudzewicz = where D purposefully directed activities toward the forum State, he reasonably should know that he might be haled into court in that State for harm “arising out of” or “relating to” his conduct
e) Some Contacts Better than None = it’s less burdensome on a D to exercise PJ in a State where he has some contacts than in a State where he has no contacts
f) P’s Interest in Forum = split of authority; does P have a strong interest in obtaining relief in the forum State (e.g., if P is from the State or the State is a place where P is able to obtain the relief it seeks)
iii. Asahi Public Factors of Reasonableness:
a) Forum State’s Interest = States generally have an interest in protecting the interests of its citizens/corporations; if the State doesn’t have PJ, its citizens will be forced to go to a distant State to hold D accountable
1) Burger King v. Rudzewicz = a “State generally has a manifest interest in providing its residents with a convenient forum for redressing injuries inflicted by out-of-state actors”
2) World-Wide Volkswagen v. Woodson = States shouldn’t “reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system”
b) Judicial Efficiency Across Jurisdictions = would PJ promote the interstate judicial system’s interest in efficient resolution of controversies (e.g., the case would most efficiently be tried in the forum because the witnesses & evidence are located there)
c) Interests of the Several States = are there other States whose substantive policy interests are more at stake in this case? Does a State have more interest in deciding how novel questions of law turn out?
AA. General Jurisdiction
1. Individual Defendants
i. Rule = a State will have general PJ over an individual who is domiciled in that State (see Milliken v. Meyer)
a) Justification = it’s not burdensome for a D who is domiciled in the forum State to defend a lawsuit there, even if the facts giving rise to the case arose elsewhere; a court has the authority to exercise PJ over people within its territory (Pennoyer)
2. Corporate Defendants

ii. Rule = a State will have general PJ over a D corporation when its contacts with the forum are sufficiently extensive such that the D is essentially “at home”
a) Post-Daimler AG v. Bauman = a corporation is considered to be “at home” in the State (1) where it is incorporated or (2) has its principal place of business
b) Justification = it’s not burdensome for a corporate D who is essentially “at home” in the forum State to defend a lawsuit there, even if the facts giving rise to the case arose elsewhere; a court has the authority to exercise PJ over people within its territory (Pennoyer)
	Venue


The General Venue Statute (28 USC § 1391(b))
AB. 28 USC § 1391(b)(1): Identify the Residency of Each Defendant
1. 28 USC § 1391(b)(1) = if all defendants reside in the same State, then a civil action may be brought in a judicial district in which any defendant resides
i. Individuals:
a) 28 USC § 1391(c)(1) = individuals are residents of the judicial district in which they are domiciled
ii. Corporations:
a) 28 USC § 1391(c)(2) = if the corporation appears as defendant, the corporation is deemed to reside in any judicial district in which it would be subject to the court’s PJ with respect to the lawsuit in question
b) 28 USC § 1391(c)(2) = if the corporation appears as plaintiff, the corporation is deemed to reside only in the judicial district in which it maintains its principal place of business
c) 28 USC § 1391(d) = if the State has multiple judicial districts, the corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to PJ (as if they were different States)
iii. Non-Corporate Entities:
a) 28 USC § 1391(c)(2) = if the non-corporate entity appears as defendant, it is deemed to reside in any judicial district in which it is subject to the court’s PJ with respect to the lawsuit in question
b) 28 USC § 1391(c)(2) = if the non-corporate entity appears as plaintiff, it is deemed to reside only in the judicial district in which it maintains its principal place of business
AC. 28 USC § 1391(b)(2): Substantial Part of the Events
1. 28 USC § 1391(b)(2) = a civil action may be brought in a judicial district in which (a) a substantial part of the events or omissions giving rise to the claim occurred or (b) a substantial part of property that is the subject of the action is situated
i. “Substantial Part” = a district where at least one event took place that was a more-than-insubstantial part of the events; this basically means “not insubstantial”
ii. Uffner v. La Reunion Francaise = as long as what happened in the judicial district was an important part of the “sequence of events” or “historical predicates” giving rise to the case, venue is proper in that district (sunken boat)
AD. 28 USC § 1391(b)(3): The “Fallback” Provision

2. 28 USC § 1391(b)(3) = if no proper venue can be identified based on the first two tests, a civil action may be brought in any judicial district in which any defendant is subject to the court’s PJ with respect to the lawsuit in question
i. Usual Scenario = most commonly arises when events giving rise to the lawsuit occurred outside the US
ii. Example:
a) 3-car accident in Toronto, Canada, involving A (Michigan resident), B (Minnesota resident), & C (Oregon resident); A sues B & C
1) No proper venues under § 1391(b)(1), because B & C reside in different States
2) No proper venues under § 1391(b)(2), because all significant events occurred in Canada
3) Must fall back onto § 1391(b)(3) (still would not likely work because of PJ problems)
Transfer of Venue (28 USC §§ 1404, 1406)
AE. 28 USC § 1404: Proper Venue Transfers
1. Was the Case Filed in a Proper Venue?
i. 28 USC § 1404(a) = if a case is filed in a proper venue, a district court “may”:
a) Transfer the case to any district or division to which all parties have consented or
b) Transfer the case to any other district or division where it “might have been brought”
1) “Might Have Been Brought” = if the case had originally been brought in the transferee court, that court (1) would have been a proper original venue, (2) could have exercised PJ over D, & (3) would have proper SMJ
2. Identify Proper Transferee Forum
i. Consent of All Parties = did all parties consent to the transferee court? OR
a) Forum Selection Clauses = if party signs an agreement with a forum-selection clause & brings action in another forum, venue is still proper
1) D’s Options = D can move to (a) transfer under § 1404 (not § 1406, because venue is proper) or (b) dismiss under Forum Non Conveniens
2) Adjudication = district court should give “great weight” to forum-selection clause & give no deference to P’s choice of forum, because P previously agreed to litigate elsewhere; ignore public-interest factors because the clause extinguishes whatever convenience interests the parties might have claimed
ii. “Might Have Been Brought” = does the transferee court have (1) proper original venue, (2) PJ over D, and (3) SMJ?
3. Evaluate “Interests of Justice” & Convenience
i. Private-Interest Factors:
a) Strong Deference to P = P’s choice of forum is given great deference

1) MacMunn v. Eli Lilly Co = there is a strong presumption in favor of P’s preference, provided that he (1) selected the proper forum & (2) he didn’t sign a contract with a forum-selection clause  
b) Shift of Burdens = any reduction in the burden for D would incur costs to P, leading to no net gain in convenience 
c) Accessibility & Convenience = which forum is more convenient to parties? Change of forum must do more than simply reallocate the relative burdens between P & D
d) Ease of Access & Cost of Evidence = current forum vs. alternative forum ease & cost of access to sources of proof

1) Location of = (a) events giving rise to the case; (b) majority of the evidence; (c) physical evidence; (d) key witnesses

2) Cost of = bringing the evidence & witnesses to court

e) Witness Subpoena Power = current forum vs. alternative forum subpoena power over relevant witnesses

1) MacMunn v. Eli Lilly Co. = courts place a special emphasis on the location of non-party witnesses who are within one district’s subpoena power and not the other’s
f) Delay or Prejudice = potential for delay or prejudice to P that may result from transfer (e.g., after substantial discovery takes place; trial expenses incurred & future expenses if transfer is granted)
g) Location of Counsel

h) D’s Choice of Forum

ii. Public-Interest Factors:
a) Judicial Economy = current forum vs. alternative forum (1) ability to consolidate cases into single trial under FRCP 42(a), (2) feasibility of enforcing a judgment, if one is obtained, (3) relative congestion of dockets
b) Choice-of-Law Familiarity = current forum vs. alternative forum familiarity with controlling law (especially in diversity cases)

c) Jury Confusion = potential for jury confusion in applying foreign or multiple sets of laws in the current forum; the burden to resolve remote disputes

d) Subject Matter Expertise = current forum vs. alternative forum expertise on relevant subject matter (capability)
e) Local Interest = current forum vs. alternative forum interest in resolving the dispute (consider location of events giving rise to the case & citizenship/residence of parties)

1) MacMunn v. Eli Lilly Co. = States have an interest in trying the claims of its citizens
AF. 28 USC § 1406: Improper Venue Dismissals or Transfers
1. Was the Case Filed in an Improper Venue?
i. 28 USC § 1406(a) = if a case is filed in an improper venue, the district court “shall”:
a) Dismiss the case or
b) If it be in the interest of justice, transfer the case to any district or division in which it could have been brought
1) “Could Have Been Brought” = where (1) SMJ, (2) PJ, & (3) Venue would have been proper if originally filed there
2. Identify Proper Transferee Forum
i. “Could Have Been Brought” = the transferee forum must have (1) original venue, (2) PJ over D, & (3) proper SMJ
3. Evaluate “Interests of Justice”
i. Transfers:
a) Time & Expense = transfer is in the interest of justice because it will save P the time & expense of having to refile the claim in the proper forum
b) Efficiency = transfers are easier, quicker, and less costly to Ps than dismissals
c) Preclusion = transfers avoid the possibility of preclusion on the basis of the running or soon-to-run statute of limitations, because a transferred case is considered to have been filed on the date it was filed in the original court
d) Curing PJ Problems = if current venue lacks proper PJ, transfer would be in the interest of justice, under Goldlawr, if the transferee court could exercise proper PJ over the Ds
1) Lack of PJ = a district court lacking PJ has the authority to transfer the case to a district that has PJ over the D
2) Lack of SMJ = a district court lacking SMJ may dispose of a case without determining whether it has SMJ, but only if dismissal doesn’t involve a decision on the merits (e.g., Forum Non Conveniens dismissal)
ii. Dismissals:
a) Time & Expense = if the court dismisses the case for improper forum, P will have to refile in a proper venue, pay another filing fee, and ensure proper service on D again
b) Preclusion = in a dismissal, the statute of limitations on P’s claim may have already run or may soon expire before P has the opportunity to refile in the proper venue
4.    Waiving Objections to Improper Venue:
iii. General Rule = parties can waive objections to venue
a) FRCP 12(g)-(h) = any objection to venue is waived if it is not raised either in the answer to the complaint or in any pre-answer motion
b) Consent = a party can waive objections to venue by consenting to venue (usually in forum-selection clauses)
Common Law Dismissals: Forum Non Conveniens
AG. Forum Non Conveniens In General
1. Doctrine of Forum Non Conveniens:
i. The doctrine provides that a court “may” dismiss a case over which is has proper (a) SMJ, (b) PJ, and (c) Venue on the ground that a more convenient venue exists in another court outside of the current judicial system (e.g., federal court to foreign country or one State’s court to another State’s court)
2. Rationale:
i. Primary Assumption = Forum Non Conveniens dismissal is premised on the presumption that P can in fact refile the case in a foreign venue; if P cannot (e.g., his relief would be barred in the proposed forum), dismissal will likely be denied
ii. Lack of Judicial Power to Transfer = courts lack the power to transfer cases outside their own court systems; § 1404 doesn’t authorize a court to dismiss a case in a proper venue, so Forum Non Conveniens is the only option
AH. Requirements for Forum Non Conveniens Dismissal
1. An Adequate Alternative Forum Exists
i. “Adequate Alternative Forum” = there is an alternative judicial system in which P could obtain an adequate remedy
a) Piper Aircraft Co. v. Reyno:
1) Even if the remedies available in the alternative forum are less favorable P than that of the present forum, this alone is not entitled to conclusive or substantial weight to defeat Forum Non Conveniens dismissal
2) Only if the remedy available in the alternative forum is so clearly inadequate that it is effectively no remedy at all may the possibility of an unfavorable change in law be given “substantial weight”
2. The Current Forum is Inconvenient to D by Comparison to the Alternative Forum
i. “Inconvenient to D” = inconvenience in current forum must be significant; alternative forum must be significantly more convenient; change of forum must do more than simply reallocate the relative burdens between P & D
3. Balancing Private- and Public-Interest Factors
i. Private-Interest Factors:
a) Strong Deference to P = P’s choice of forum is given great deference (unless it is a foreign P)
1) Piper Aircraft Co. v. Reyno = a resident/citizen P is entitled to greater deference if he chose the home forum, because it’s reasonable to assume the choice was convenient; a foreign P is accorded less deference
b) Ease of Access & Cost of Evidence = current forum vs. alternative forum ease & cost of access to sources of proof

1) Location of = (a) events giving rise to the case; (b) majority of the evidence; (c) physical evidence; (d) key witnesses

2) Cost of = bringing the evidence & witnesses to court

c) Witness Subpoena Power = current forum vs. alternative forum subpoena power over relevant witnesses

d) Practical Concerns = current forum vs. alternative forum (1) ability to conduct a shorter or less expensive trial, (2) whether 3rd-party Ds could be sued in the current forum (PJ concerns), & (3) whether having the 3rd-party Ds in the suit would have any effect on D’s liability to P

e) Less Favorable Law = whether the alternative forum’s substantive law is less favorable to P

ii. Public-Interest Factors:

a) Relative Congestion = current forum vs. alternative forum docket congestion

b) Local Interest = current forum vs. alternative forum interest in resolving the dispute (consider location of events giving rise to the case & citizenship/residence of parties)

c) Choice-of-Law Familiarity = current vs. alternative familiarity with controlling law (especially in diversity cases)

d) Jury Confusion = potential for jury confusion in applying foreign or multiple sets of laws in the current forum; the burden to resolve remote disputes

e) Efficiency Problems = current forum vs. alternative forum (1) options to consolidate cases into a single trial & (2) feasibility of enforcing a judgment, if one is obtained
AI. Conditioning Forum Non Conveniens Dismissals
1. Conditional Dismissal = the original court “may” condition Forum Non Conveniens dismissal by ordering D not to assert defenses based on (a) PJ, (b) Venue, or (c) timeliness/statute of limitations that might exist in the alternative forum
i. Caveat = although the federal court has discretion to condition dismissal based on D’s willingness to waiver certain objections to the lawsuit in the foreign forum, it lacks the authority to force the foreign court to uphold the condition

Diagram: Doctrines for Changing Forums

	
	US Federal District Court
	Different US State Court
	Foreign Country

	US Federal District Court
	· 28 USC § 1404(a) (proper venue)
· 28 USC § 1406(a) (improper venue)
	· Not Possible
	· Forum Non Conveniens (with leave to refile)

	US State Court
	· Removal Statutes (§ 1441, et seq.)
	· Forum Non Conveniens (with leave to refile)

	· Forum Non Conveniens (with leave to refile)


	Joinder of Claims & Parties


Joinder Roadmap
AJ. Joinder Methods Used by Plaintiff (in complaint)
1. Claim Joinder
i. FRCP 18(a) = multiple claims against the original D

2. Party Joinder
i. FRCP 20(a) = joining multiple Ps or Ds
AK. Joinder Methods Used by Responding Parties
1. Claim Joinder (Against Existing Parties)
i. FRCP 13(a), (b) = counterclaim against P

ii. FRCP 13(g) = crossclaim against co-party

iii. FRCP 13(a), (b) & 18(a) = additional claims by or against counterclaimants/cross-claimants

2. Party Joinder (Against New Parties)
i. FRCP 13(h) = additional parties to counterclaims/crossclaims

ii. FRCP 14 = 3rd-party claim against new D

Claim Joinder
AL. FRCP 18(a): Permissive Joinder of Claims
1. All Related or Unrelated Claims May be Joined
i. FRCP 8(a) = P asserts one claim for relief against D

ii. FRCP 18(a) = a party asserting a (1) claim (P), (2) counterclaim (D), (3) crossclaim (P or D), or (4) 3rd-party claim (D) “may” assert any claims he has against an opponent, whether related or unrelated to the litigation
a) Rationale:

1) Promotes efficiency & judicial economy by allowing P to assert all of its claims for relief in a single complaint

2) Saves time & money that would otherwise be wasted by litigating claims separately

AM. Severance of Claims & Trial Bifurcation
1. FRCP 21: Claim Severance
i. FRCP 21 = a court “may” sever claims if they are improperly joined or would defeat efficiency purposes of joinder
a) Tactical = D may advocate for severance because it would put P to the expense of multiple trials; severance may allow D to avoid the impact of repeated adverse testimony from witnesses
2. FRCP 42(b): Trial Bifurcation
i. FRCP 42(b) = authorizes the court to order separate trials of one or more separate issues, claims, crossclaims, counterclaims, or 3rd-party claims, “for convenience, to avoid prejudice, or to expedite & economize” later in litigation
a) Justification = where, for example, different claims have distinct factual and/or legal issues, and the evidence & witnesses needed to prove the claims are different, there might be jury confusion and efficiency calls for bifurcation

AN. Claim Joinder & Preclusion

1. General Rule

i. If (1) the joinder rules allow a claim to be brought in an earlier lawsuit, and (2) the claim is based on the same set of facts as the first lawsuit, most courts will bar a party from suing D for that claim in a subsequent lawsuit

2. Elements of Claim Preclusion

i. Same Parties = the claim is asserted by the same claimant vs. the same defending party (including those in privity)

ii. “Same” Claim = it is the “same” claim if it (1) could have and (2) should have been brought together

a) “Could Have” = under FRCP 18(a), the claims definitely could’ve been brought together

b) “Should Have”:
1) Same Transaction Approach (Majority) = both claims arise from the same factual occurrence

2) Primary Rights/Same Harm Approach (CA) = both claims involve the same kind of harm

iii. Valid, Final Judgment = the first lawsuit resulted in a valid & final judgment on the merits
Party Joinder
AO. FRCP 20(a): Permissive Joinder of Parties
1. Joining Multiple Plaintiffs
i. FRCP 20(a)(1) = multiple Ps “may” join in one lawsuit if:
a) They assert any right to relief jointly, severally, or in the alternative and
b) Their claims arise out of the same transaction or occurrence or series of transactions or occurrences and
c) Their claims involve at least one question of law or fact common to all plaintiffs
2. Joining Multiple Defendants
i. FRCP 20(a)(2) = multiple D’s “may” be sued together if the claims asserted against them:

a) Arise out of the same transaction or occurrence or series of transactions or occurrences and
b) Involve at least one question of law or fact common to all defendants
Counterclaims: Compulsory & Permissive
AP. FRCP 13(a): Compulsory Counterclaims
1. FRCP 13(a)(1)(A) = if, at the time he served his answer, D has a counterclaim for relief against P that arises out of the same transaction or occurrence as P’s claim, then that claim is compulsory & must be asserted in the same action
i. “Same Transaction or Occurrence” = Is there a logical relationship between the claims? Will requiring separate trials result in duplicative multiple litigation?
ii. Rationale = promotes judicial efficiency by avoiding redundant litigation; promotes consistency of judgments by avoiding the possibility that 2 juries, considering similar issues, might reach opposite conclusions
iii. Consequence of Failure to Assert Compulsory Counterclaims:
a) King v. Blanton = failure to assert a compulsory counterclaim constitutes waiver, and the party later asserting the claim will be estopped if he (1) reasonably knew or should’ve known of the claim & (2) had an opportunity to file before settlement

2. Exceptions to Compulsory Counterclaims:

i. FRCP 13(a)(1) = a compulsory counterclaim need not be asserted if the counterclaim arose after D filed his answer
ii. FRCP 13(a)(2)(A) = a compulsory counterclaim need not be asserted if it is the subject of another pending action

AQ. FRCP 13(b): Permissive Counterclaims
1. FRCP 13(b), 18(a) = D “may” assert any counterclaim he has against P that is not compulsory (i.e., unrelated to the trial)
i. Bifurcation is Likely = under FRCP 42(b), permissive counterclaims will likely be separated for trial because:

a) Trying the unrelated claims wouldn’t save time (evidence & issues are different)
b) Sorting out the different legal rules would likely cause jury confusion – however this can be remedied by issuing pre-trial orders as necessary (Hohlbein v. Heritage Mutual)
AR. FRCP 13(h): Adding New Parties to Counterclaims
1. FRCP 13(h) = expressly authorizes a counterclaimant to add an additional party to the lawsuit as a “counterclaim defendant” if it satisfies the requirements of FRCP 20(a)
i. Note Well = the counterclaim defendant is not a defendant on the main claim

Permissive Crossclaims
AS. FRCP 13(g): Permissive Crossclaims
1. Crossclaim = a claim for relief against a co-party (e.g., D v. D or P v. P)
2. FRCP 13(g) = a pleading “may” state as a crossclaim any claim by one existing party vs. another existing co-party if it:

i. Arises out of the same transaction or occurrence as (1) the original action or (2) a counterclaim or
ii. Relates to any property that is the subject matter of the original action
AT. FRCP 13(h): Adding New Parties to Crossclaims
1. FRCP 13(h) = expressly authorizes a cross-claimant to add an additional party to the lawsuit as a “crossclaim defendant” if it satisfies the requirements of FRCP 20(a)
i. Note Well = the crossclaim defendant is not a defendant on the main claim

Derivative Liability: 3rd-Party Claims
AU. FRCP 14: Claiming Indemnity or Contribution from 3rd Parties
1. FRCP 14(a)(1) = D may file a 3rd-party claim for contribution/indemnification against a nonparty if the nonparty is or may be partially or fully liable to D for the claim against D
i. Scenario = D says, “Your wrongdoing made me liable to P and, under applicable law, I’m entitled to full or partial compensation from you in the event P recovers from me”
ii. Titles = D becomes a 3rd-party plaintiff, nonparty becomes a 3rd-party defendant

2. Requirements:

i. Liability to D = the 3rd-party defendant is or may be partially or fully liable to D; 3rd-party claims are not permitted if the 3rd-party defendant’s only liability would be to P
3. Procedures:

i. FRCP 14(a)(1) = D may file a 3rd-party complaint as a matter of right within 14 days of filing an answer to P’s original complaint; if 14 days have passed, then on motion and leave of court
ii. FRCP 4 = the 3rd-party defendant must be served with the summons & 3rd-party complaint
iii. FRCP 13(a), (b) = the 3rd-party defendant “may” or “must” assert counterclaims against the 3rd-party plaintiff

iv. FRCP 13(g), 14(a)(2)(B) = the 3rd-party defendant may bring crossclaims against another 3rd-party defendant
4. Court Considerations in Deciding to Grant Motions for 3rd-Party Complaints:

i. General Rule = in the interest of promoting judicial economy (by avoiding the circuity of actions), courts will generally grant a motion to file a 3rd-party claim whenever possible, in the interest of fairness to the parties involved
ii. Erkins v. Case Power & Equipment Co.:

a) Whether the motion was unduly delayed (e.g., substantial discovery has already been conducted)

b) Whether the 3rd-party claim would confuse or complicate the issues (or introduce unrelated issues)

c) Whether granting the motion will delay litigation

d) The likelihood of prejudice to the original P by granting the motion

AV. Asserting Additional Claims Under FRCP 14
1. FRCP 14(a)(5) = a 3rd-party defendant may file a 3rd-party claim against additional nonparties who is or may be liable to reimburse the 3rd-party defendant for all or part of the original D’s claim against him (the “4th-party claim”)

2. FRCP 14(a)(2)(C) = authorizes a 3rd-party defendant to assert against P any defense that the original D has to the P’s claim

i. Rationale = if the D doesn’t incur liability to P, the 3rd-party defendant wins too since there will be no liability for the original D to “pass on”

3. FRCP 14(a)(2)(D) = authorizes a 3rd-party defendant to assert any claims it has against the original P that arises from the same transaction or occurrence that gave rise to the claim against the 3rd-party plaintiff
4. FRCP(a)(3) = in an amended complaint, P may assert any claims it has against the 3rd-party defendant that arise out of the same transaction or occurrence that is the subject of P’s original claim

5. FRCP 14(b) = P may file a 3rd-party complaint when (a) it has a claim for relief lodged against it & (b) the nonparty is or may be fully or partially liable to P for the claim against P

	Class Actions


Class Action: Due Process & Preclusion
AW. Introduction to Class Actions
1. Concept = a class action is a civil action in which a party/parties acts as a representative for similarly situated non-parties who are bound by any resulting judgment

2. Class-Action Judgments = a class action judgment is binding & has a preclusive effect on the entire class

3. Justifications for Class Actions:

i. Economic Efficiency = allows parties to reduce the costs of litigating each claim individually

ii. Judicial Economy = combining claims offers possible efficiency gains to the judicial system (and sometimes the parties); instead of separately litigating many claims with common issues, class action provides a vehicle for presenting the common issues in a single litigation for common disposition

iii. Larger Settlements = collectively, the class members’ claims have a larger settlement value, and any contingent fee for class attorneys is based on a percentage of the aggregate recovery

4. Problem with Class Actions = if a judgment in a class action is binding on absent class members who are not actually present, do not actually litigate the claim, and may not even know of the lawsuit, the device raises serious due process concerns

AX. Due Process & Class Actions
1. Justification for Binding Class-Action Judgments = the binding effect of a class action judgment is consistent with due process because the class representative litigates the claims as a surrogate for the class members

i. Due Process Justification = this surrogacy-based exception to the usual due process requirements of (1) individual notice and (2) an opportunity to be heard is premised on:

a) The substantial identity of interests between the class representatives & the class members

b) The adequacy of representation of those interests by the class representative

c) The application of transparent judicial procedures for the designation and conduct of the class litigation

AY. Claim Preclusion & Class Actions
1. Ordinary Lawsuits = to be bound by a prior judgment in an ordinary lawsuit, Pennoyer v. Neff requires a party to be (a) properly served process or (b) named in the litigation

2. Class Actions = to be bound by a prior judgment in a class-action lawsuit, the requirements are more stringent

i. Hansberry v. Lee = an absent class member will only be bound by a prior judgment if he:
a) Joint Interests = had “common interests” with a party that was present in the prior action (i.e., the class representative) AND
1) “Common Interest” = there were not dual & potentially conflicting interests in the class but a shared interest
b) Adequate Representation = actually participated in or was “adequately represented” in the prior action AND
1) “Adequately Represented” = the class representative & counsel vigorously prosecuted the case for the class
c) Full & Fair Trial = the prior litigation was “so conducted as to insure the full & fair consideration of the common issue”

Class Action: Certification
AZ. FRCP 23(a): Pre-Requisites for Class Certification
1. FRCP 23(a)(1): Numerosity
i. FRCP 23(a)(1) = the class must be so numerous that individual joinder of all members would be “impracticable” (difficult or inconvenient)
a) Guidelines:

1) No specific number of class members is required; it is usually a case-specific determination

2) The leading treatise presumes numerosity for all classes having 40+ members

3) 20 members or fewer is usually not sufficiently numerous; however, it may be more “impracticable” for 20 members from 15 different states to join as co-plaintiffs than for 200 class members from the same city to join
2. FRCP 23(a)(2): Commonality
i. FRCP 23(a)(2) = the claims of all class members must involve questions of law or fact common to the class
a) General Rule = must show that at least one common question of law or fact is shared by each member of the putative class (can be a common question of damages or type of harm suffered)
b) Guidelines:

1) Class members must have suffered the same kind of injury so that the common questions drive the litigation (Wal-Mart)
2) Common questions of law (based on state law claims) may be more difficult to ascertain when class members reside in different states

i) Example = differences in state tort law requirements may undercut the “commonality” requirement for large, inclusive classes

ii) Potential Solution = if the differences in state law are the issues, the court may designate subclasses by state

3. FRCP 23(a)(3): Typicality

i. FRCP 23(a)(3) = the class representatives’ claims or defenses must be typical of the rest of the class
a) Usual Way to Satisfy Typicality:

1) Each class member’s claims arise from the same course of events and
2) Are based on the same legal arguments necessary to prove D’s liability (shared legal theory)

i) Shared legal theory will not satisfy this prong if an individualized inquiry is needed to prove the elements
b) Guidelines:

1) Representative’s Class Membership = representative must be a “member” of the putative class to show his interests are aligned with the class (Teflon)

i) Representative must have suffered an injury similar to the class (he “feels the pain” of the class)

ii) Representative must seek relief similar (not unique to) the class

2) No Unique Counterclaims/Defenses = representative must not be subject to significant defenses or counterclaims not shared by the class

i) Unique Defenses = these defenses would likely become the focus of the litigation, detracting from representative’s focus on prosecuting the class claim

ii) Unique Counterclaims = this would prejudice the class, likely leading representative to settle quickly without remedy so as not to incur judgment against him via the counterclaim

4. FRCP 23(a)(4): Adequacy of Representation
ii. FRCP 23(a)(4) = the class representatives must fairly & adequately protect the interests of the class
a) Guidelines:

1) First = the class must be represented by adequate counsel

i) FRCP 23(c)(1)(B) = requires court to appoint class counsel &, under FRCP 23(g), consider proposed counsel’s (1) preparation, (2) experience, (3) knowledge of the law, & (4) financial resources

ii) There must be an assurance of vigorous prosecution by class counsel
2) Second = class representative must have the ability and incentive to prosecute the action vigorously on behalf of the class & must not have conflicts of interest with the unnamed class members (fiduciary duty of loyalty)
i) Factors Destroying Typicality & Violate Class’s Due Process Rights:
1. Conflicts = representative’s unique conflicts of interest (different/unique relief sought than the class); his interests cannot be antagonistic to the class (relates to the core subject of the case)
2. Unique Counterclaims/Defenses = representative’s amenability to unique counterclaims or defenses are likely to become focus of the litigation & may distract him from prosecuting the class claim

3. Relationship with Class Counsel = close personal/business/familial relationship with class lawyer may tempt the representative to approve settlement on terms favorable to counsel & less so to the class
4. Restrictive Financial Ability = lack of financial ability to advance certain filing fees or pay for notice to the class (expensive) can interfere with his duties of loyalty and vigorous representation of the class

5. No Knowledge of Lawsuit = representative must litigate with vigor; this requires rudimentary knowledge of the nature of the dispute, otherwise it robs class members of a measure of representation & essentially permits suit by the lawyer, who lacks standing to bring the claim

BA. FRCP 23(b): Fit the Proposed Class into a Category
1. FRCP 23(b)(1): Potential Prejudice to Certain Classes
i. FRCP 23(b)(1)(A) = class action is necessary because of a risk that inconsistent or varying individual lawsuits would establish inconsistent standards of conduct for the party opposing the class

a) Typical Scenario = arises where party opposing certification must treat class members alike & would be prejudiced by multiple individual actions

b) Example = Bank is sued for making insufficient disclosures in credit card application forms; A successfully sued for an injunction ordering the disclosures; B successfully sued for an injunction ordering different disclosures

1) Bank will be unable to determine what disclosures it must actually make; an FRCP 23(b)(1)(A) class is necessary for all those who applied for or obtained credit cards from bank so that compatible standards of conduct can be set for the Bank to follow without risk of inconsistent judgments
ii. FRCP 23(b)(1)(B) = class action is necessary to eliminate or mitigate the risk that separate individual actions would, as a practical matter, be dispositive of the interests of other potential plaintiff member of the class who are not parties to those individual actions, or would substantially impair or impede their ability to protect their interests

a) Typical Scenario = arises where many people make a claim against a limited fund which may have insufficient assets to satisfy all the claims

b) Example = 1,200 people are seriously injured by medication from Pharm; each sues Pharm individually for $3million; however, Pharm is only worth $300million, so only the first 100 successful Ps will collect
1) The first 100 Ps will drive Pharm into bankruptcy, leaving nothing for the remaining 1,100 victims; the interests of these absent parties in recovering damages will thus be impeded or nullified; thus, a “limited fund” class under FRCP 23(b)(1)(B) is necessary so everyone would get some damages & mitigate losses
2. FRCP 23(b)(2): The “Injunctive Relief” or “Civil Rights” Class
i. FRCP 23(b)(2) = class action may be necessary where the party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive or declaratory relief is appropriate for the whole class
a) Typical Scenario = civil rights cases against parties charged with unlawful, class-based discrimination

b) Note Well = because members of this class are unable to opt out, the class must be cohesive (i.e., linked by a common legal relationship or a common trait, such as race or gender)
c) Requirement = a single injunction or declaratory judgment would provide relief to each member of the class

i) No class certification where each individual class member would be entitled to a different injunction or declaratory judgment against the D; or entitled to individualized award of damages
d) Example = HP only promotes white employees, leaving black employees in entry-level, non-supervisory positions over many years; putative class action sues HP for declaratory judgment that HP violated federal employment discrimination laws by denying promotion to black employees on the basis of race, as well as injunctive relief prohibiting such discrimination, and ordering promotion of such employees to the next supervisory openings

1) Since the declaratory & injunctive relief sought runs in favor of “the class as a whole” (black employees of HP who are qualified for promotion), this class action can be maintained as an “injunctive relief” class
3. FRCP 23(b)(3): The “Money Damages” Class
i. FRCP 23(b)(3) = authorizes class certification only if:
a) Superiority = class action is superior to other available methods for the fair & efficient adjudication of the lawsuit
1) “Other Available Methods”:

i) Individual lawsuits (pending lawsuits in other districts may be consolidated in single court)
ii) Joinder of Ps under FRCP 20(a)
iii) Ps may complain to government authorities

2) Typical Situations Where Class Action is Superior Method:

i) Many individuals have small damages claims and absent a class suit, it is unlikely that any of the claimants will be accorded relief

ii) There is a flood of particular/common types of claims, making judicial economy appropriate

3) Factors of Superiority:

i) FRCP 23(b)(3)(A) = class’s interests in individually controlling prosecution or defense of separate actions

1. If damages are low ($100/class member), however, it wouldn’t be worth it to pursue individual action
2. Teflon = concern was class members who suffered personal injuries would not be able to recover, because the class representative chose not to claim damages for those injuries

ii) FRCP 23(b)(3)(B) = extent & nature of any related litigation already begun by or against class members

iii) FRCP 23(b)(3)(C) = desirability or undesirability of concentrating litigation in the particular forum
1. If joinder is the alternative, then the practicality of class action turns on: (a) geographic location of Ps, (b) prospects for finding a local lawyer, & (c) the number of potential co-plaintiffs there are

2. However, consolidation of the cases may resolve this question

iv) FRCP 23(b)(3)(D) = the likely difficulties in managing a class action

1. Resolving Difficulties: (a) bifurcation of liability & damages under FRCP 42(b); (b) create subclasses; (c) certify the class to resolve specific issues

b) Predominance = questions of law or fact common to the class members predominate over questions affecting only individual members (usually damages; and members with unique damages could opt out)
1) Factors of Predominance:
i) Whether the common questions are central to all of the class members’ claims

ii) Whether same theory of liability is asserted by/against all class members, and Ds raise same basic defenses

iii) Whether common questions can be proved through evidence common to the class
iv) Whether the issues capable of resolution through generalized proof are more substantial than the issues subject only to individualized proof on a given question

1. Evidence will suffice to make prima facie showing for all Ps

2. If individualized evidence is needed for the showing, then the question is an individual one

3. The resolution of an issue common to the class would significantly advance the litigation

2) Note = predominance may still be met where there are some individualized questions – such as damages or certain affirmative defenses unique to some individual class members
c) Notice & Opportunity to Opt Out = putative class members are given the chance to “opt out” from the class, leaving them free to pursue their own individual actions & excluding them from the benefit of any class judgment

1) FRCP 23(c)(2)(B) = after the court certifies a “damages” class, class members must receive “the best notice practicable under the circumstances, including individual notice to all members who can be identified”

i) Phillips v. Shutts = if the forum State wishes to bind an absent class member of a “damages” class, it must provide (a) notice to the P and (b) an opportunity to be heard or to opt out

ii) “Best Notice Practicable” = notice must (1) describe the class action, (2) the class, & (3) explain the class member’s right to opt out of the class

2) FRCP 23(e)(1) = if the class action settles before notice can be mailed, the required notice must be combined with notice of the settlement

Class Action: General Timeline

BB. Timeline of Class Actions

1. First = class action complaint filed; any FRCP 12 motions and/or answer

2. Second = [optional] class discovery

3. Third = class certification phase

i. FRCP 23(c)(1)(A) = court must decide certification “at an early practicable time” after class representative sues

ii. FRCP 23(f) = a decision on class certification is immediately appealable

4. Fourth = class notice under FRCP 23(c)(2) & appoint class counsel under FRCP 23(g)
5. Fifth = merits discovery & pretrial motions

6. Sixth = trial or settlement

7. Seventh = enforce outcome
Class Action: Settlements
BC. The Settlement Process
1. First = class certification
2. Second = parties negotiate settlement

3. Third = notice of proposed settlement sent to class members (FRCP 23(e)(1))

4. Fourth = class members’ objections to proposed settlement are heard, if any, at a “fairness hearing” (FRCP 23(e)(5))

5. Fifth = court must approve of the settlement (FRCP 23(e))

6. *Sixth = an unhappy class member, if any, may appeal judicial approval of settlement if they felt strongly about it

7. Seventh = settlement is implemented (with or without an appeal from Step 6)

i. “Injunctive Relief” Class = this simply means to put the injunction in place, and parties continue to live under injunction

ii. “Damages” Class = this means determining how much money is owed to each class member (huge undertaking)

BD. Judicial Approval of Settlements is Required
1. Problem of Battling Incentives:

i. The great financial risks may greatly incentivize D to settle a class action, more so than in ordinary actions; the prospect of large contingent fees may similarly incentivize class counsel to settle, contrary to the best interests of the class
2. Judicial Resolution of the Battling Incentives:

i. FRCP 23(e) = enables the court to police class action settlements & protect the class by:
a) FRCP 23(e)(1)(B) = requiring class counsel/representatives to provide notice of proposed settlement to all class members who would be bound by the settlement (applies to all types of classes)

b) FRCP 23(e)(2) = requiring the court to approve the settlement only if it is “fair, reasonable, and adequate”

1) Factors to Consider = (a) strength of the class’s case; (b) risk, expense, complexity, and duration of further litigation; (c) risk of maintaining class-action status throughout the trial; (d) amount offered in settlement; (e) extent of discovery completed, and current stage of proceedings; (f) experience & views of counsel; (g) presence of a govt. participant; (h) reaction of the class to the proposed settlement

c) FRCP 23(e)(3) = authorizing the court to control the award of attorneys’ fees

d) FRCP 23(e)(4) = authorizing the court to require a 2nd opt-out opportunity for “damages” classes

e) FRCP 23(e)(5) = requiring the court to hold a “fairness hearing” on the proposed settlement to hear objections

Class Action: Diversity Jurisdiction
BE. The Class-Action Fairness Act & Diversity Jurisdiction
1. Minimal Diversity Required
i. 28 USC § 1332(d)(2) = federal district courts “shall” have original SMJ over class actions with minimal diversity in which the aggregated amount in controversy exceeds $5 million and:

a) 28 USC § 1332(d)(2)(A) = any member of a class of Ps is a citizen of a State different from any D

1) Supreme Tribe of Ben-Hur v. Cauble = only the class representative’s party citizenship needs to be diverse from the D; this is efficient, because class counsel can just substitute the representative to satisfy diversity

b) 28 USC § 1332(d)(2)(B) = any member of a class of Ps is a foreign state/citizen and any D is a citizen of a State

c) 28 USC § 1332(d)(2)(C) = any member of a class of Ps is a citizen of a State and any D is a foreign state/citizen
2. Discretion to Decline Diversity SMJ

i. 28 USC § 1332(d)(3) = the district court “may” decline jurisdiction if (1) 1/3-2/3 of the P class members are from the same State as the primary Ds & the action has various attributes identifying it with a particular State (more interest)

BF. Removal of Class Actions to Federal Court

1. 28 USC § 1453(b) = if SMJ is based on diversity, parties “may” remove class actions from state to federal court, if the action satisfies the diversity requirements of § 1332(d)(2)
i. Efficiency Changes = (1) in-State Ds may remove to federal court (no more bar); (2) it is not necessary for all Ds to agree to removal; (3) removal of a diversity case may be timely even more than 1 year after the action was filed in State court (no bar to removal after 1 year)
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