Overview of Civil Procedure
· Civil Procedure is the process used in American courts to resolve non-criminal legal disputes. 

· (Substance: principle/rule) VS. (Procedure: method to reach the result) 

· Procedures can affect the outcome. 

· Difference between criminal and civil law:

· The goal is to compensate not to punish. 

· IN most civil actions the plaintiff has a burden of proof by a preponderance of the evidence. 

  

Goals in Litigation 
 

For the Plaintiff: change the status quo, obtain judge-ordered remedy (damages for past injuries, avoid future injuries, i.e. injunction/declaration, deterrent effect of damages and of litigation process), emotional satisfaction. 

For the Defendant: maintain status quo, no judge-ordered remedy, quick/inexpensive end to the process, emotional satisfaction. 

 

Basic Role of Judge
· Control Evidence

· Instruct jury on the law

 

Basic Role of the Jury
· Find the facts

· Apply law to facts

  

1. The Pleading Phase 

a. The complaint: the plaintiff starts a lawsuit by filing a complaint against the defendant in court, setting forth the basic facts and asserting the plaintiff's legal claims (causes of action). The plaintiff must also state the relief she wants from the court. 

i. The plaintiff must serve process on the defendant, which is to deliver a copy of the complaint and a court summons to appear in court. 
b. The answer: the defendant must respond to this suit by filing an answer, responding to each allegation made in the complaint. Trial preparation focuses on the allegations the defendant denies. 

i. May include Affirmative defenses: even if the claim is true, the defendant should not be liable because of certain facts. 

c. Amend the pleadings: rewrite them to change allegations or defenses. 

2. Early Motion Practice: 

a. Parties ask the court to act by filing a motion asking the court to enter an order of some sort. 

b. Parties may raise objections: pre-answer motion to dismiss before responding to the complaint or asserting them in their answer. 

i. Can be dismissed because it is legally insufficient. 

3. Discovery Phase

a. The process of obtaining evidence from witnesses and from other parties through court-enforced procedures. 

b. The rules allow attorneys to demand production of relevant documents and testimony without a court order, because it will facilitate effective trials and lead to settlement. 

i. A party may seek protective order form the court if it objects to produce information. 

c. Interrogatories: questions about the claims and defenses in action. 

d. Requests for production of documents: requesting documents within the other party's custody relevant to issues in the case. 

e. Deposition: the taking of testimony from a witness under oath. 

4. Judicial Conferences

a. Judge handles all matters in that case from filing to final judgement. 

b. Early scheduling conference: set deadlines for stages in litigation. 

c. Final pretrial conference: toward the end of discovery phase, to cover any matters relevant to planning the trial.

d. Final pretrial order: resolving issues concerning trial procedures. 

5. Motions for summary judgement

a. If discovery reveals that a party does not have evidence to establish a fact that is essential to recovery, the opposing party may move for summary judgement. 

6. Trial

a. The right to trial by jury does not apply to many civil cases. If not, the case will be trial before a judge (bench trial). 

7. Post-trial motions

a. When all post-trial motions have been resolved, the judge will order entry of a judgement on a verdict.

8. Appeal

a. Losing party may file an appeal if he is convinced a legal error occurred. 

b. Appeals are heard by a panel of three to seven appellate judges, who review "record of proceedings below". 

c. If court concludes that an error was made in trial court, it may remand the case to that court or reconsider or retry. 

9. Later Litigation

a. Claim preclusion bars a party who has sued a defendant on a claim from suing that defendant again on the same claim. 

b. Issue preclusions: precludes parties from relitigating issues that were litigated, decided and necessary to the judgement in a prior action between parties. 

LITIGATION MANAGEMENT 
· OVERALL TAKEAWAY: The purpose of litigation management is to make legal proceedings more time and cost efficient, as well as just. Follow the spirit of Rule 1 - “just, speedy, and inexpensive.”

· Rule 1: Scope and purpose
· TAKEAWAY: Rule 1 is more of a standard to abide by in all legal proceedings. Purpose and spirit of the rules is to be “just, speedy, and inexpensive.” (use this rule when you have a question about another rule.)
· These rules should be…

· Construed, administered, and employed
· By the courts and the parties
· To secure the just, speedy, and inexpensive 
· Determination of every action and proceeding. 
· Built-in tension in Rule 1: Speedy v. inexpensive?
· Avista v. Wausau
· Arguing over the location of deposition and sending frivolous letter to one another to make the judge decide upon the location is a waste of time and money. Should look to Fed. Rules of Civ Pro 1 to mirror spirit of “just, speedy, and inexpensive.
· Problem could have been resolved by looking at rules regarding depositions 
· Rule 6: Computing time: 
· Takeaway: Vital to calculate and establish due dates for motions so that parties can be kept to a standard and maintain the spirit of Rule 1 - “just, speedy, and inexpensive
· Rule 6(a)(1)- When counting the period stated for drafting or responding to a motion, must:
· Exclude the first day of the event that triggers the period, 

· Count every day including weekends and holidays (see 6(a)(6) for list of holidays)
· Rule 6(a)(6): Legal Holiday: MLK, Wash Bday, Memorial Day, Indep. Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, Xmas, NY
· Any day declared holiday by President or Congress.

· State Holidays

· Include the last day of the period.

· BUT If the last day is a Saturday or Sunday or legal holiday, must skip to next workday that is not a legal holiday.
· Rule 6(b) extending time
· When an act may or must be done within specified time, court may extend:

· With, or without motion or notice if the court acts, or if a request is made, before original time or its extension expires, OR

· on motion made after the time has expired if party failed to act b/c of excusable neglect.

· Rule 6(c) Motions, Notices of Hearing, and Affidavits
· Written motion and notice of hearing served at least 14 days before time specified for hearing. + exceptions 
· Rule 6(d) additional time to respond (when not using e-file/e-service)
· Rule 11: Requiring honesty, accuracy, and diligence for all papers submitted during litigation.
· Rule 11(a): Signature required on all COURT papers
· If attorney(signed by him. 

· Unrepresented(By a party personally.

· Paper must state(Signer’s address, e-mail address, telephone number.

· Court MUST strike an unsigned paper unless omission is promptly corrected after being called to attorney’s or party’s attention.

· Rule 11(b): Signature acts as certification of good faith and diligence to the best of one's knowledge, information, and belief that after a reasonable inquiry, it is: (Duty of Inquiry) (continuing certification) 
· (1) not being presented for improper cause— good faith

· Example: Harass, cause unnecessary delay, or needlessly increase the cost of litigation.
· Sussman v. Bank of Israel: Court says non-frivolous suits that are motivated in part by an "improper purpose" are not automatic grounds for sanctions under Rule 11.  If a court paper is not objectively frivolous, no improper motivation. 
· (2) legal contentions are warranted — legal accuracy
· by existing law

· by non-frivolous argument for extending/modifying existing law (Brown v. Board of Education)

· Hunter v. Earthgrains: There was a violation under rule 11, bc her position wasn't warranted under existing law, BUT A non-frivolous argument to change law is not sanctionable.

· (3) factual contentions have evidentiary support or will likely have after an opportunity for discovery — factual accuracy
· (4) denials of factual contentions are warranted or reasonably based on a lack of information — factual accuracy
· Rule 11(c)(2): Timing
· Does not limit when a motion for sanctions may be filed, so its process can begin at any time. 
· Rule 11(c)(2) requires a party moving for Rule 11 sanctions to first serve a copy on the opposing party and then to wait 21 days before filing the motion with the court. 

· This rule requires the party to serve a copy of the motion before filing it. 
· Rule 11c: Sanctions for improper signature 

· Rule 11(c)(1): SAFE HARBOR PROVISION: motions for sanctions cannot be filed right away… party must have notice and reasonable opportunity to respond. 

· Party has 21 days to fix it or voluntary dismissal and if not, moving party can file it with court
· Rule 11(c)(1): If 11(b) is violated, court MAY impose sanction on attorney, law firm, or party. Absent exceptional circumstances, law firm held jointly responsible. 

· Rule 11(c)(4): Sanction meant to deter type of conduct. Sanction may be nonmonetary, order to pay penalty, effective deterrence, and order directing payment, attorney fees.
· Unless we make a motion, Rule 11(c)(4) would not allow the Court to award us any fees or costs sua sponte. 
· DISCRETIONARY: the purpose of sanctions is to DETER

· Sanctions are reserved for cases of inexcusable disregard of law and facts, not for fair differences of opinion. 

· A motion for Rule 11 sanctions DOES NOT extend the deadline for answering under Rule 12(a). Nor does it result in dismissal of the lawsuit.

· The purpose of the Rule 11 sanctions motion is to create incentive for a party to dismiss the suit voluntarily, or – if the suit is not dismissed – to obtain some compensation for the expenses and fees that will be poured into defending against a frivolous claim. 

· Hayes v. Sony Corp of America

· Court says that if the lawyer had done a reasonable inquiry before the complaint as Rule 11 requires, he would have realized plaintiffs had no basis for suit.   
· Rule 11d: Rule does not apply to discovery, but applies to ALL other court documents
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Parallel rule: 26(g) 
· Rule 42: 

· Bifurcating a trial 
· Split off some issues to be decided separately 

· Happens commonly in personal issue cases 

· May be more effective to split up trial, if one D is not liable, saves time/$. 

· INJUNCTIONS: 
· Injunctions are a court order to do (or not to do) an action. (may only be issues by a judge)
· A violation of an injunction is punishable as contempt of court:

· Civil contempt: goal is to pressure the D to obey the injunction 

· “You will stay in jail until you do X”

· “You will pay $ per day until you do X”. 

· Consequences stop when D complies. 

· Criminal Contempt: goal is to punish the violation of the court order 

· Prosecuted like a crime 

· Fixed punishment (incarceration, fine, community service, etc.) 

· Injunctions are only available when legal remedies fail. 

· The court will issue injunctions where there is “no adequate remedy at law” or “irreparable harm” 

· If adequate compensation can be had through money damages, court should award damages and not issue injunction. 

· Examples for potential injunctions: refusing to vacate apartment, planning to cut 100-year-old tree. 

· Rule 65(d)

· Contents: Every order granting an injunction and every restraining order must: 
· State the reasons why it issued
· State the terms specifically
· Describe in reasonable detail (without referring to the complaint/any other document) the act/acts restrained or required. 
· Persons bound: the order only binds the following who receive actual notice of it by personal service or otherwise: 
· The parties
· The parties’ officers, agents, servants, employees, attorneys
· Other persons in active concert or participating with anyone described. 
· Final Injunction (Permanent Injunction) 
· When is it issued? 
· With judgement (after trial or dispositive motion) 
· Standard for granting (from case law) 
· P proves that D’s actions are, or will be, unlawful 
· P will suffer “irreparable harm” without an injunction 
· Balance of equities favors injunction 
· Does burden of injunction to D outweigh the burden of lack of injunction to P? 
· Will injunction help π more than it hurts Δ?

· Injunction is consistent with public interest
· Would the injunction’s burden on society outweigh the benefit to P? 
· Lucy Webb Hayes National v. Geoghegan: D would not leave the hospital
· Court issued injunction because it is consistent with public interest to save hospital space for people who actually need it 
· Preliminary Injunctions 
· When is it issued? 
· Before trial (no specific deadline in Rules) 
· Rule 65(a)(2): The court may issue a preliminary injunction only on notice to the adverse party 
· Standard for granting: (from case law) 
· The standard for a preliminary injunction is essentially the same as for a permanent injunction, with the exception that the P must show a likelihood of success on the merits rather than actual success. 
· A movant seeking a preliminary injunction must establish 
· That he is likely to succeed on the merits 
· That he is likely to suffer irreparable harm in the absence of the preliminary relief 
· That the balance of equities tips in his favor, and 
· That an injunction is in the public interest
· Winter v. Natural Resources Defense Council, Inc: Injunction was set to stop the navy from doing sonar training based on the possibility of harming marine life. Lower court gave injunction, but the Supreme court overturned.
· Interest of public safety (navy training) outweighed injunction
· Temporary Restraining Order

· When is it issued? 
· Immediately upon filing if desired 
· May be without notice and ex parte (without notice to other party) if necessary (Rule 65(b)(1)). 
· Standard for granting (from case law):
· P would be entitled to preliminary injunction 
· P will suffer irreparable harm unless a temporary restraining order is issued before the preliminary injunction hearing. 
· There are satisfactory reasons not to provide notice to the opponent
· Limits: 
· If ex parte, movant must demonstrate satisfactory reasons not to provide notice to the opponent Rule 65(b)(1)(B)
· Must include expiration date (not to exceed 14 days) 
· PRECLUSION 
· When to consider preclusion? 
· After judgement 
· Before filing 
· Exam tip: anytime there are two lawsuits, preclusion!!! (probably summary judgement motion)
· Definition: a person is precluded from re-litigating certain things when there has already been one fair opportunity to litigate. 
· The court in Lawsuit #2 applies the preclusion law of the judicial system that decided Lawsuit #1. (i.e. if first lawsuit CA, then use Primary Rights Approach) 
· Claim Preclusion: (res judicita) someone is precluded from asserting a claim in a subsequent lawsuit (cannot sue on the same claim twice) 
· Claim preclusion is a defense (argued by D) ---SHIELD
· P may assert claim preclusion against a counterclaim
· Results: if claim is precluded, case is dismissed. 
· Elements: a claim is precluded in lawsuit #2 when…
· It is the “same claim” asserted in Lawsuit #1 

· Claims are the “same” if they could have and should have been brought together 
· Could have: 
· Factually possible: the facts for both claims were available at the time of the suit 
· Legally possible: court has jurisdiction over the claims and the court allows claims to be brought together in one action (joinder). 
· Should Have: (different approaches) 
· Transaction approach: claims arise from the same factual occurrence (MAJORITY)
· Same evidence approach: evidence proving the elements in Lawsuit #1 would also prove the elements in Lawsuit #2. 
· Primary Rights/Same Harm Approach: claims involve the same type of harm. (transaction irrelevant) (CA APPROACH) 
· Same “primary right” as another if it seeks to remedy the same harm or injury flowing from an event. 

· River Park, Inc. v. City of Highland Park: same claims arising out of the same operative facts. Just because arguing different fancy theories, doesn't mean you have different claims. (transaction approach)   
· Boeken v. Phillip Morris: Loss of consortium before and after husband dies-----same harm approach, claim preclusion! 
· the right against harm to one's marriage through physical injuries inflicted on a spouse.                                                                                                                    
· Lawsuit #1 resulted in a “valid” and “final” judgement “on the merits” 

· Valid Judgement
· Court #1 had the power to bind the parties to the dispute (valid jurisdiction)
· Courts requires court #1 to have had personal jurisdiction over the parties
· Most courts do NOT require court #1 to have had proper subject matter jurisdiction.
· Final judgement
· Final = trial court has entered final judgement. 

· Same as “final decision” rule of appealability.

· Final decision ends the litigation…and leaves nothing for the trial court to do on the merits of the case but execute the judgement
· Pretrial/interlocutory orders are NOT final for preclusion purposes.

· Even if trial court decision is being appealed, it is final (majority) 

· Judgement “on the merits”

· All judgements are deemed on the merits unless they were based on jurisdiction, venue, or indispensable parties. 

· Decision in a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits. 

· Dismissals “on the merits” under Rule 41(b)—involuntary dismissal:


· If the P fails 
· To prosecute or 

· To comply with these rules or a court order

· A D may move to dismiss the action or any claim against it. 

· Unless the dismissal order states otherwise, 

· A dismissal under this subdivision and 

· Any dismissal not under rule 41

· Except for lack of jurisdiction, improper venue, or failure to join party 

· Is AN ADJUDICATION ON THE MERITS. 

· Examples “on the merits” for claim preclusion: (**hint = “judgement”)

· Judgement on jury trial 

· JMOL during jury trial 

· SJ on all issues before trial 

· Dismissal for failure to state a claim (12(b)(6) for insufficient legal theory 

· Failure to prosecute or to comply with court order 

· Examples NOT “on the merits” 

· Dismissal for subject matter jurisdiction 

· Rule 12(b)(6): “without prejudice” 

· If the court in Lawsuit #1 said “with leave to amend/without prejudice”

· Judgement based on statute of limitations not on the merits. 
· The claim is asserted by the “same parties” 

· General rule: different party against the same D for the same claim is NOT precluded because it violates due process. 

· Parties are the same if the same claimant asserts claim against the same defending party 
· Exception: those “in privity” with either (non-party preclusion) 
· In privity = standing in other litigant’s shoes

· Agreement to be bound by the earlier result (test case)
· Preexisting legal relationship (successor in interest)
· Adequate representation in recognized settings (class actions)
· Effective control of earlier litigation (insurance)
· Relitigating by an agent or proxy on behalf of claimant
· If this were not the rule, anyone who had a claim against one entity could get a second bite at the apple if that entity were ever acquired. 

· Question to ask: Is it the Same claimant v. Same defending party??
· Taylor v. Sturgell: P’s friend files lawsuit based on same claim, court held no claim preclusion because there MUST be some kind of close legal relationship between the claimants for the claim to be precluded; 2 totally different claimants can make the same claim against a D and it won't be precluded unless the claimants are the same OR in privity with each other.
· Issue Preclusion: someone is precluded from contesting a particular issue in a subsequent lawsuit (collateral estoppel) 
· Narrower than claim preclusion. 

· issue preclusion can be either defensive or offensive
· Claimant: Issue X was already resolved against you. I will use that issue to help prove my claim. 
· Defending Party: Issue X was already resolved. I will use that issue to defend against your claim. 
· Results of Issue Preclusion:
· The precluded party is not allowed to contest the precluded issue(s). 
· Depending on the case, 
· this might resolve some (but not all) issues to a claim OR
· dispose of the entire claim. 
· Felger v. Nichols: lawyer sued for unpaid legal fees (D brought malpractice defense), in second lawsuit Felger sued for malpractice, issue preclusion so dispositive. 
· Elements of Issue Preclusion: 
· A party MAY be precluded from relitigating an issue in lawsuit #1 when: 
· Lawsuit #2 involves the “same issue” as lawsuit #1

· Consider relevant facts and governing law. 
· Something less than whole case, but connection to facts. 
· The findings required to establish some element of a claim
· Pure proposition of law is NOT precluded. 
· Burden of proof: 
· If lawsuit #1 is criminal and lawsuit #2 civil, issue is precluded because if guilty beyond a reasonable doubt, must be liable beyond a preponderance of evidence.
· If lawsuit #1 is civil, and lawsuit #2 is criminal, issue not precluded because government would still need to prove beyond a reasonable doubt
· Lawsuit #1 ended in a “valid, final judgement”

· Same as claim preclusion
· Valid = Court #1 had jurisdiction

· Final = Lawsuit #1 is completely finished in Court #1

· Same standard as for appealability

· Does not include “on the merits” because element #3 is included. 
· The issue was “actually litigated and decided” in lawsuit #1

· Not just a chance to litigate, but it must have actually been presented and decided (for accuracy). 
· Must look at record and evidence to decide if actually litigated.
· i.e. if SoL was a defense, we don’t know what was actually decided, so no issue preclusion. 
· Actually decided?
· Bench trial: written finding of fact
· Jury trial: special verdict, general verdict
· Motions to dismiss for failure to state a claim, summary judgement, judgement on the pleadings, directed verdict, JMOL. 
· The precluded party had adequate “opportunity and incentive to litigate” in lawsuit #1 
· The precluded party must have been in both lawsuits OR in privity with such party. 
· If they were not a party, had not had an opportunity to litigate. 
· Some states treat this as an exception, rather than an element. 
· Incentive: money may lead to different incentives to treat different issues more seriously, preventing issue preclusion. 
· The decision on the issue was “essential” to the judgement in lawsuit #1 

· The issues must have affected the outcome of lawsuit #1 (to ensure accuracy. 
· Cambria v. Jeffrey: First lawsuit Jeff filed for Neg. driving, but Cambria used contributory negligence defense so she won. Second lawsuit, Cambria filed negligent driving and Jeff raised issue of her negligence as defense, but no issue preclusion because her negligence did not change the outcome for lawsuit 1. 
· Issue preclusion does NOT bar the litigation of a fact that was not the basis of relief, denial of relief, or other ultimate right established by the judgment. 
· Panniel v. Diaz: Court held NO issue preclusion because it is not mandatory, its DISCRETIONARY.
· The insurance company was not thinking of what was best for the hospital when litigating the first lawsuit…better to let the hospital defend themselves here. 
· JOINDER
· Joinder—constructing lawsuits that join together more than one plaintiff against one defendant over one legal claim.
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Multiple claims together or multiple parties together. 
· STEPS FOR JOINDER
· 1----Joinder? 

· 2-----SMJ/PJ? 
· 3-----if no SMJ, SUPPLEMENTAL JURISDICTION? 
· The original claim—no joinder rules required 

· Single π’s original claim against single ∆ (Rule 8(a)). 
· Case Management techniques: 

· Rule 21: Misjoinder of parties is NOT a ground for dismissing an action

· Consistent with Rule 12(b)—errors with joinder rules are not a basis for dismissing a lawsuit. 

· EXCEPTION—Rule 12(b)(7)—if there is a required party that you weren’t able to join. 

·  Rule 19—who are the required parties. 


· On motion or on its own, the court MAY at any time on just terms, add or drop a party. 

· The court may also sever any claim against a party. 
 

· Rule 42(b): Severance 

·  For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues (or) claims. 

· Rule 42(a): Consolidation 

·  Court can joint together for trial any actions involving “a common question of law or fact”

· Rule 16(e): Pretrial orders

·  Pretrial conference and order (may include bifurcation or other trial management techniques)
· CLAIM JOINDER (π)
· The plaintiff is considered the master of the complaint. 

· Rule 18(a): Permissive Joinder of Claims 

·  A party asserting 

·  A claim, counterclaim, cross claim or third-party claim 

· MAY join, 

·  As independent or alternative claims, 

·  As many claims as it has against an opposing party (whether related/unrelated)

· EVERYONE gets to use Rule 18(a)

· “A party asserting a claim”—a plaintiff is always going to be a party asserting a claim.

·  “A party asserting a counterclaim, cross claim, or third-party claim”—defending asserting a claim. (defendant)
· Rule 18 answers the “could have” question in Claim Preclusion 

· If a party doesn’t bring all claims from the transaction “could have and should have” been brought, risks claim preclusion. 

· SMJ----- One claim by itself may not meet the amount in controversy requirement until §1332. BUT if there is 1 plaintiff suing 1 defendant, the claims can be aggregated together to meet the amount in controversy. 

· Aggregations only become possible when there is a possibility of joinder. They work together!
· PARTY JOINDER

· Rule 20–PERMISSIVE joinder of multiple π or multiple ∆

·  (a)(1) Multiple PLAINTIFFS may be joined in one action IF: 
· (1) they assert any right to relief jointly, severally, or in the alternative with respect to claims that arise out of the same transaction, occurrence or series of transactions or occurrences AND

· (2) their claims involve any question of law or fact common to all plaintiffs. 

· Plaintiffs need consent from each other, must be in agreement. 

· Intervention—some outside plaintiff might say “I want in on your lawsuit!” 

· (a)(2) Multiple DEFENDANTS: defendants may be joined in one action IF: 

· (1) any right to relief is asserted against them either jointly, severally, or in the alternative with respect to claims that arise out of the same transaction, occurrence or series of transactions or occurrences AND

· (2) their claims involve any question of law or fact common to all defendants. 
· PERMISSIVE = “MAY”, not mandatory. 
· REMEMBER-----If it is a close call, EFFICIENCY MATTERS. 

· Rule 21 empowers the court to sever claims that are improperly joined into separate cases. 

· If the court allows for joinder of claims but later decides that the claims should be tried separately due to differences in legal issues or evidence—court may order claims to be tried in separate trials (rule 42) 
· A defendant who asserts a third-party claim against two jointly liable third-party defendants would rely on Rule 20 to include them both in the third-party complaint authorized by Rule 14. 

· COUNTERCLAIMS 

· A claim by ∆ to π (a claim against the opposing party) 
· Filed with the answer! 

· In theory, it could be an independent lawsuit if the defendant wanted it to be. 

· Different from a defense, which is a shield. If you win on your defense, doesn’t mean the plaintiff has to pay anything to the defendant. If the defendant wins counterclaim, plaintiff may need to pay.
· Rule 13(a): Compulsory Counterclaims

· A pleading MUST state as a counterclaim any claim that the pleader has against an opposing party . . .IF the claim:
· Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim AND 

· Does not require adding another party over whom the court cannot acquire jurisdiction
· Determining whether a particular claim arises out of the same transaction or occurrence: (King v. Blanton)
· (1) whether the issues of fact and law in the claim and counterclaim are largely the same 

· (2) whether substantially the same evidence is involved in each action 

· (3) whether there is a logical relationship between the two actions 

· What happens in the defending party fails to assert a compulsory counterclaim? 
· Waiver doctrine—cannot recover from the claim! Must assert it, or else it is waived! 
· EXCEPTIONS: if the claim is the subject of another pending action or the pleader of the compulsory counterclaim is not subject to the personal jurisdiction of the court they are in. 
· Rule 13(b): Permissive Counterclaims

·  “A pleading MAY state as a counterclaim . . .” 

·  Any claim that is not compulsory.
· May arise out of a DIFFERENT transaction/occurrence. 

· CROSSCLAIMS

· A cross claim is a claim against a co-party, someone on the same side. 

· Rule 13(g): 

·  A Pleading MAY state a cross claim any claim 

·  By one party 

·  Against a co-party 

·  IF 

· The claim arises out of the transaction or occurrence that is the subject matter 
·  Of the original action or 

·  Of a counterclaim 

·  Or 

· If the claim relates to any property that is the subject matter of the original action

· Permissive: 

·  Don’t want to require the parties to make the suit more complicated. 

· We want defendants to be able to make a choice. 

· Once there is a counterclaim/crossclaim, now these counterclaimants and cross claimants are people asserting claims. 


· Rule 18-----join as many claims as it has against an opposing party! 

· Must file an answer! 

· How do we get a co-party? 

· If the plaintiff joined two defendants under Rule 20! 

· THIRD-PARTY CLAIMS (impleader) 
· A defendant wishing to assert a claim against one of the parties named in the (original or amended) complaint may use Rule 13 to file a counterclaim or crossclaim. 
· Rule 13(h): Rule 20 governs the addition of a person as a party to a COUNTERCLAIM OR CROSSCLAIM. (must be served with process) 
· But a defendant might wish to assert a claim against someone who is not currently a party. This is allowed in some circumstances, where Rule 14 gives the defendant power to join a third-party defendant to the lawsuit by means of a third-party claim. 

· A DEFENDANT WANTS TO SUE SOMEONE NEW, who is liable to him for the plaintiffs claim against him!!! 
· A defendant who asserts a third-party claim against two jointly liable third-party defendants would rely on Rule 20 to include them both in the third-party complaint authorized by Rule 14. 

· Usual names of derivative claims: 

· Indemnification = 100% responsible 

· Contribution = X% responsible 
· (usually when there are joint tortfeasors) 
· Rule 14(a)(1) Third party claim for derivative liability
· A defending party MAY, as third-party plaintiff, serve a summons and complain on a nonparty who is or may be liable to it for all or part of the claim against it. 

· Not compulsory 

· Must be proper service and process 

· “If I am liable on π’s claim, 3P∆ is liable to ME for reimbursement”. 

· The mistaken identity scenario is NOT one for a third-party claim. 
· Third party must be liable under substantive law (indemnity/contribution) to ORIGINAL Δ 

· This means no mistaken identity (ex: P sues A for throwing a rock at P’s window, but A didn’t do it, B did → A cannot bring in B has a third party)
· In that case, A should just DENY IN THE ANSWER. 
· TIMING: 

· Deadline for third party complaint—you can file the third-party complaint without leave of court within 14 days after serving your answer. 
· If you want to file after 14 days, you require a motion with the permission of the judge. 

· In deciding whether to grant permission, the court will consider:

· Timeliness 

· Complication of trial 

· Delay of trial 

· Prejudice to plaintiff
· Rule 14(a)(2) the third party ∆: 

· must assert any defenses against the third-party π’s claim under Rule 12

· must assert any compulsory counterclaim against the third-party π and may assert permissive counterclaims or crossclaims

· may assert against π any defense that the third-party π has to the π’s claim; and 

· may assert against π any claim arising out of the transaction or occurrence that is the subject matter of the π’s claim against the third-party π

· Rule 14(a)(3)
· The PLAINTIFF may assert against the third-party Δ any claim arising out of the transaction or occurrence that is the subject matter of the π’s claim against the third-party π.
· Allows a plaintiff to assert a claim against a third-party defendant brought into the case by another party, so long as the plaintiff’s claim against the new third-party defendant arises from the same transaction or occurrence as the original claim against the original defendant. 

· Rule 14 (a)(5)
· A third-party Δ may also add a nonparty who is/may be liable to it
· Erkins v. Case power and equipment: 

· Erik sued case (manufacturer) (products liability) 
· Case wants to bring in Fitzpatrick (contractor) and Ecracrom (subcontractor) 

· Issue—Can there be a third-party complaint against these two third party defendants?
· They were not liable under the same theory of Case. The theory against them was negligence. 

· Court holds that the third-party complaint does not need to be in regard to the same theory. You can bring in someone who may be liable against the third-party plaintiff. 
· For a third-party claim under diversity (1332), we consider only the third-party plaintiff and third-party defendant. 

· Rule 14(b) —third party claims by π

·  When a claim is asserted against a plaintiff (COUNTERLCIAM AGAINST π), the plaintiff may bring in a third party if this rule would allow a defendant to do so. 

· Third party is NOT a plaintiff for purposes of SUPPLEMENTAL JURISDICTION. 

· SUPPLEMENTAL SMJ OVER JOINED CLAIMS

· When a lawsuit joins together a number of parties and claims, a subject matter jurisdiction question may arise. 

· DOES NOT GET A CASE INTO FEDERAL COURT. A case is ALREADY IN FEDERAL COURT. 

· For every single individual claim in a case, there must be SMJ! 
· STEPS: 

· (1) Joinder for each party + claim? 

· (2) SMJ under 1331 or 1332? 

· (3) Supplemental Jurisdiction under 1367? 
· Anchor claim = original (non-supplemental) claim 

· Pendent claim = supplemental claim

· Is it part of the common nucleus of operative facts?
· The constitutional framework for supplemental jurisdiction: 

· A federal court cannot hear a claim unless it is authorized in the constitution. 

· In United Mine workers v. Gibbs, the United States Supreme Court held that the constitution implicitly authorizes jurisdiction over related claims. 

· “The US judicial power shall extend to all CASES and to CONTROVERSIES which share a “COMMON NUCLEUS OF OPERATIVE FACTS” with the claim that got the claim into federal court. 
· May decline jurisdiction over pendent claims in its discretion—based on considerations of judicial economy, convenience, and fairness to litigants. 
· Owen Equipment v. Kroger: 

· Can a 3PD be added to a lawsuit through supplemental SMJ IF the 3PD is a citizen of the same state as the original π? 

· NO! (1367b). 
· Structure of 28 USC 1367: (enacted 1991) 

·  (A)—court “SHALL HAVE” supplemental SMJ over claims that are part of the same case or controversy as the anchor claim (EXCEPT IN B and C)
· “In any civil action of which the district courts have original jurisdiction”—ANCHOR claim is REQUIRED (must have SMJ) 

· That are so related to claims that they form part of the same case or controversy”

· “Common nucleus of operative facts” 

· Essentially, yes if it meets Gibbs. 
· Does the citizenship of the parties, amount in controversy, etc. matter? NO. We do not care. 
· Supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

·  (B)—court “shall not have” supplemental SMJ over some claims identified in A IF
· The anchor claim is based SOLELY on DIVERSITY (not federal question)  
· By plaintiff!!!!
· Third party plaintiff is NOT a type of plaintiff 

· Anytime a claim by defendant, does NOT apply. 
· Made under Rules 14 or 20, or claims by persons proposed to be joined as π under Rule 19, or seeking to intervene as π under Rule 24 
· IF INCONSISTENT with requirements in §1332 for diversity jurisdiction
·  (C)—court “may decline” supplemental SMJ IF 

·  (1) the claim raises a novel or complex issue of STATE law 

·  Under Erie, a federal court must apply the substantive law of the state. Will this be difficult? Factors to consider: 

·  State law claim hard to decide? 

·  Have the courts of state x decided similar cases before? 

·  Is the case law from state x inconsistent? 

·  Is this case distinguishable from prior state x cases? 

·  Is the statute new, ambiguous, etc? 

·  (2) state claim substantially predominates over original claim 

·  Center of attention—state claim. 

·  Factors to consider: 

·  Number of supplemental claims 

·  Amount of damages associated with each claim 

·  Trial time needed for each claim 

·  Discovery needed for each claim 

·  Logical and factual relationship between the claims 

·  Focus on the word “substantially predominates” 

· (3) district court has dismissed of the original claim 
· Here, you can analyze SJ! 
· All we are left with is the state claim, no anchor claim. 

· Why is this left discretionary? 

· IF a lot of time has passed and efforts have been invested in the case, the judge is familiar with the case, it doesn’t make sense to dismiss it. It would be inefficient and a waste of resources if the dismissal happens closer to trial. 

· On the other hand, there is no preclusion effect if it is early on. 

·  (4) Exceptional circumstances 

·  Because declining SMJ is inefficient, this exception is usually disfavored. 

·  Circumstances must be exceptional  

·  The reasons to decline must be compelling
· CLASS ACTIONS 

· Rule 23: Class action—one or more “class representatives” litigate the action on behalf of a class of persons with similar interests, thus allowing the parties to reduce the cost of litigation for each claim and making the lawsuit more financially viable. 
· Pros: Efficiency, more money for lawyers, oversight on big companies 
· Due process: 

· If a plaintiff’s action qualifies as a class action, and he wins, each class member will share in the judgement, but if he loses, each member will also be bound. 

· Under the law of claim and issue preclusion, this means that no class member can sue the same defendant for the same claim again or relitigate the same facts that were litigated, decided, and necessary to the class action judgement. Each member has had their day in court. 
· Hansberry v. Lee: 

· “One is not bound by a judgement in personam in a litigation in which he is not designated as a party or to which he has not been made a party by service of process. 

· Exception—a proper class representative may bind members of the class or those represented who are not made parties (class actions) 

·  Must be adequate representation.
· What requirements must a class action satisfy in order to bind absent class members? 

· Class representatives must have same interests as class members 

· Second, the absentees’ interests must in fact be adequately represented by parties who are present. 

· Third, the courts must adopt and employ procedures so as to ensure that the common-interest and adequate-representation requirements are satisfied, and that the litigation is so conducted as to insure the full and fair consideration of the common issue. 
· Who is not precluded? All members except those who opt out of a B3 class. No right to opt out of B1 or B2!! 

· Timeline of Class action 

· Pleadings(Class Certification 

· Order under Rule 23(c)—define which people are part of the class, which claims, or issues are jointly resolved for the entire class, who will be counsel for the class. 

· Motion to Certify Class: No deadline, but Rule 23(c)(1)(a)—"early practicable time”. 
· IMMEDIATELY APPEALABLE (RULE 23F)
· Class Action Certification 

· Any class action begins with a complaint, where one of the requests for the relief is for the case to be certified as a class action.
· It won’t necessarily happen because the plaintiff asks for it. The court must certify that case under Rule 23. THEN it becomes a class action. A case is not a class action until it is certified. 
· The court must determine if Rule 23(a) and (b) will be met. 

· Rule 23(a): The right class + proper class representative (Prerequisites) ------ ALL FOUR FACTORS MUST BE MET 
· The class (with similar interests) 

· Relationship of class members to each other 

· (A)(1) Numerosity of class members —so large that individual lawsuits or joinder is not practicable AND 
· Pattern of 40 + is usually numerous; 20 or fewer not numerous. 
· (A)(2) Commonality—claims that are similar to each other, not identical but close enough to issue a decision regarding everyone. 

· Common question of law or fact
· Guidelines: 

· Class membership is objectively ascertainable

· Class members must have suffered the same kind of injury, so that common questions drive the litigation. 

· Sub-classes are possible.
· The representative 

· Relationship of class, to class representative. 

· (A)(3) Typicality—class representative has claims typical of everyone else in the class 

· To ensure the class representatives interests are truly aligned with interests of the class. If not, may direct litigation in a different direction. 
· Guidelines: 

· Class rep must be part of the class 

· Class rep must have suffered injuries similar to the class

· Class rep must seek relief similar to the class 

· Class rep must not be subject to significant defenses or counterclaims not shared by the class. 

· (A)(4) Adequacy—representative will adequately represent interests of the class.  

· Individual characteristics of class representatives and the lawyer. 
· Guidelines: 

· Class rep must be adverse to the other side (no sweetheart deals like setting up the case to fail) 

· Class rep must not be adverse to class members 

· Class rep must have adequate class counsel 

· Class rep cannot be unsuitable for other reasons

· Rule 23(b): Types of Class actions (only ONE must be satisfied)
· (B)(1) Required parties 

· Rule 19 

· Rare 

· (B)(2) Injunction—if entire class will benefit from injunction. (Civil rights class) 
· Defendant has acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole. 

· Indivisible relief only —one injunction 

· Does not require finding of superiority, little discretion for judge 

· Chance to opt out not required 

· Rule 23(c)(2): Appropriate notice

· (B)(3) Damages—class members seeking damages 

· (1) That the questions of law or fact common to class members PREDOMINATE over any questions affecting individual members
AND 

· (2) That a class action is SUPERIOR to other available methods to resolve the dispute. 
· Characteristics: 

· Could be individualized relief (damages). 

· More discretion for judge 

· Chance to opt out required 

· Rule 23(c)(2): MUST GIVE INDIVIDUAL NOTICE TO ALL MEMBERS REASONABLY IDENTIFIABLE. (best notice that is practicable) 
· Class Action Mechanics: 

· A class action is different at the 

· Class certification stage 

· Discovery 

· Notice to potential class members—rule 23(c)(2) to let them know it may affect their rights and that they may opt out! 
· Opportunity of class members to opt out of damages class—rule 23(c)(2)(B) 

· Avoid claim preclusion so they can pursue their own individual damages actions entirely outside class action if that’s what they want. 

· Interlocutory appeal—Rule 23(f) 

· The settlement Stage 

· Once certified, either before or after discovery, class counsel will negotiate the terms of a class-wide settlement
· Notice to class of proposed settlement —23(e)(1) 

· Objections (if any)—rule 23(e)(5) 

· Sometimes lawyers will represent a whole class of objectors, where a whole class of objectors object to a proposal of the settlement 

· Judicial approval of settlement—rule 23(e) 
· Not just up to the parties, the judge needs to approve it once the class is certified. 
· Settlement must be adequate in terms of the class. 

· No sweetheart deals

· If it is bad for class members in various ways, judge will say no
· How do we know if a settlement is adequate? Important to know how the money gets divided out!
· Case is concluded, final appealable order 

· Appeal of approval 

· With or without appeal, settlement must be implemented 

· May include payment of attorney’s fees 

· B (2) class that seeks injunction, the implementation means to put the injunction in place. 

· B (3) class—implementation means figuring out how much money is owed to each class member and then distributing the money. 

· Depending on size of class, this is a huge undertaking. 

· Class Actions and Forum Selection 
· A class action may arise out of federal law. 

· 28 USC §1332(d): CAFA for diversity cases 

·  (A) court “shall have” original SMJ over class actions with minimal diversity and over $5 million in controversy. 

·  “Any member of a class of plaintiffs is a citizen of a state different from any defendant” 

·  Amount of controversy—Must EXCEED $5 million 

·  The claims of the individual class members shall be aggregated to determine the matter in controversy. 

·  Example: can have 1 million people seeking five dollars each

·  Injunction—court tries to put dollar figure on value of injunction. 

·  (B) Court “shall NOT have” SMJ over certain class actions 
· (d)(5)(b)----CAFA’s diversity provisions shall not apply to any class action with fewer than 100 plaintiff class members. 

· (d)(4) more than 2/3 of the class members + one significant defendant are citizens of the forum state + principal injuries occurred in the forum state
·  (C) Court “may decline” SMJ over certain class actions
· More than 1/3 but less than 2/3 of the class members and the primary defendants are citizens of the forum state. 

· Does not implicate national interests

· Removal of Class Actions under CAFA 28 USC §1453

·  Removable if it could have been filed in federal court originally. 

·  Any one defendant can remove----without consent of others 
·  Time limits more generous 

·  Orders granting or denying a motion for remand are subject to ----- Interlocutory appeal 

· In state defendant doesn’t apply
· Procedural due process for plaintiff class members (Schutts) 

·  If the forum state wishes to bind

·  An absent plaintiff 

·  Concerning a claim for money damages or similar relief at law 

·  It must provide minimum procedural due process protections
·  Adequately represent interests of absent class members

·  Plaintiff must have notice plus an opportunity to be heard. (Mullane) 

·  Doesn’t have to be perfect, must be reasonable. 

·  If it is a damages action, an absent plaintiff must have the opportunity to remove themselves from the class
PRETRIAL 
· FORUM SELECTION
· Which court actually has the authority to decide this case? 
· Lawsuits filed in improper courts are DISMISSED. 

· In order for a particular court to be a proper forum, all three doctrines must exist: SMJ, PJ, Venue

· If you are the defendant, and you think one of the forums are improper, make a Rule 12(b) motion. 

· Waivable: PJ and Venue 

· NOT waivable: SMJ
· Personal Jurisdiction 

· The doctrine that decides whether a particular government has power to issue court orders to the parties. Can the π sue this ∆ in this state? 
· US Constitution imposes important restrictions on a court’s authority over defendants. 

· 14th amendment—a state may not deprive a person of property without due process of law. 

· PJ’s Two underlying concerns: 
· (1) Fairness to parties 

· Not just home court advantage. Think about other things, such as if there is a great inconvenience/distance/expenses/etc. that makes it not fair to make the other person litigate there. (Defendant POV)

· Also think about the plaintiff, it might not be fair to prevent the plaintiff from litigating where they want to.

·  The competing interests are one of the reasons why the cases are not always consistent. Must adjudicate case-by-case. 

·  (2) Government Power Contest

·  Interest in protecting citizens vs. keeping within jurisdictional borders. 
· STEP ONE: LONG-ARM STATUTES (Rule)
· Does the forum’s long-arm statute allow this court to assert PJ over the defendant? 
· Every US jurisdiction has a law indicating who will be subject to PJ in its courts. These are called long-arm statutes, because they determine who is subject to its metaphorical “long arm of the law”. 
· If a state’s long arm statute does not attempt to exert PJ over a party, then that party has no obligation to report for litigation in that statute. 
· STEP 1: Long-arm Statutes in Federal court

·  Rule 4(k)(1)(A) — “the federal district court has personal jurisdiction over a defendant: 

·  Who is subject to the personal jurisdiction of 

·  A court of general jurisdiction 

·  In the state where the district court is located
· IF state X would exercise PJ over this ∆, THEN the federal court located in State X will exercise PJ over this ∆.

· STEP 2: Consult state long-arm statute

· Two styles of long arm statutes: 
· Laundry-list Long Arm Statutes (“enumerated acts”)
· Contains a list of the types of people and cases that will be subject to jurisdiction in that state’s courts. 

· Constitutional Maximum Statutes 

· Instead of trying to specify which kinds of cases will be subject to their PJ, they will exert PJ in any case where it would be allowed by the Constitution. (CA) 
· STEP TWO: CONSTITUTIONAL STANDARD

· If the long-arm statute exerts PJ, does the forum’s assertion of personal jurisdiction in this case satisfy the constitution’s due process clause? 

· Why is this a constitutional question at all? —Pennoyer v. Jeff
· Improper assertion of PJ by a state government = constitutional violation because deprives liberty/property without due process of law
· Two Categories for Constitutionally Acceptable PJ: 

· Traditional Bases (RULE) 
· (1) Presence in the forum—Service of process within forum state
· Rule 4(k)(1)(A)—a court will have PJ over a defendant who is served with process inside state borders, because the act of service demonstrates that the defendant is present, and it symbolizes the state’s exercise of power over that defendant. 
· The ∆ was in the state and was served in that state. Even on vacation, or anything else

· (2) Domicile:
· The authority of a state over one of its citizens is not terminated by the mere fact of his temporary absence from the state. 
· The place where you are domiciled can constitutionally exert PJ over you
· Millikan v. Meyer 

· Meyer ∆ domiciled in Wyoming, but he got served with process in Colorado. SCOTUS said there is no constitutional problem with your own state exerting PJ over you

· (3) Consent: 

· PJ is a waivable right, meaning that if a party consents to PJ in a state, there is no constitutional problem. 

· Plaintiff—the act of suing in a state signifies consent to be bound by that state’s decision. 

· Defendant: 

· Express—an affirmative statement that one is willing to be sued in a given forum. 
· Often occurs in a contract with a choice of forum clause, where the parties agree that any later disagreements between them will be resolved by courts of a specific state. (Carnival Cruise Lines v. Shute)
· Implied — inferred if a defendant shows up in court and begins litigating the case without objecting to PJ. 
· For this reason, a defense of lack of PJ must be asserted at first opportunity (Rule 12(h)). 
· PERSONAL JURISDICTION IS WAIVABLE. 
· (4) Service on an in-state agent in the forum state: 

· Typically used for business entities like corporations or partnerships. The entity appoints someone within the state to act as its agent for accepting service of process. 

· Appointing an agent is a legal requirement of doing business in that state 

· Minimum Contacts/International Shoe Method (STANDARD) 
· Due process requires that a corporation have “minimum contacts” with the forum, so that having PJ does not offend our notions of fair play and substantial justice, but rather is fair and reasonable. 
· Int’l Shoe: π was a Delaware corporation w/PPB in Missouri arguing it could not be sued in Washington over unpaid contributions to Washington’s unemployment fund. 
· What “contacts” did International Shoe have with the state of Washington? 

· Hired salespeople to work in WA, communicated with those people, received benefits from WA’s government and economy, tax breaks, salespeople used infrastructure (roads, electricity, phones, hotels), customers in state, earned money from transactions with WA customers, etc.
· Why is it fair for a state to exert PJ over an out of state ∆ with enough contacts?

· Reciprocity 

· ∆ has control over its fate. (Related to consent) 
· Fair warning to ∆. 

· Less burdensome on ∆ than PJ in state with no contacts. 

· Probable location of evidence and witnesses 

· State’s interest in accountability and law enforcement. 

· Π access to court—is it fair if the plaintiff cannot get to the court
· Identify: 

· (1) Minimal contacts between Δ and the forum 

· (2) That are purposeful (eliminate non-purposeful contacts) 

· Hanson v. Denckla: Donner put money in a trust fund administered by Wilmington (De corp). Donner moves to Florida, dies, and her daughters sue each other in Florida → is Wilmington subject to PJ in Florida?

· Court says no, Wilmington’s contacts with Florida were not purposeful. The unilateral activity of the plaintiff cannot satisfy the requirement of contacts. 
· Essential that there be some act whereby Δ purposefully avails itself of the benefits and privilege of conducting activities w/in the forum State and is subject to the legal burdens of that forum state. 
· Contact must be PURPOSEFUL AND DELIBERATE.
· (3) Is this lawsuit related to ∆’s purposeful forum contacts?
· (a) If RELATED, SPECIFIC JURISDICTION.

· Step 1–are there at least a minimum of purposeful case-related contacts? 

· Step 2–is PJ fair and reasonable? (public vs. private factors)
· (b) If NOT related, GENERAL JURISDICTION. 
· Specific Jurisdiction: 

· May be used when case “arises out of” or “is related to” Δ’s purposeful contacts with the forum. 

· Δ’s purposeful contacts must be more than the “minimum;” and 

· PJ over ∆ in this forum must be “reasonable”
· ∆ has enough contacts with the forum that are related to THIS lawsuit to make PJ proper for THIS lawsuit

· Specific PJ in Various Legal Settings:
· Breach of Contract/Business Disputes 
· McGee v. International Life Insurance:
· Forum—California. 
· Franklin (Ca) purchases insurance from Empire Mutual Insurance. Δ buys Empire and has Franklin as their ONLY Cal customer (no employees in Ca, no advertising in Ca, etc…). 

· What are the contacts ∆ had with California? —Franklin lived in CA—contract with ∆, Money came from California, sent mail to CA, bank in CA, getting money from franklin, getting money from CA’s economy 
· Why is it fair for trial to happen in California? 

· Unfair bargaining power to make the plaintiff go to another state—multi state corporation vs. mother 
· The corporation reached out to CA. 

· If the contract creates obligations with significant relationships with the forum, the contract may be the source of personal jurisdiction. 

· Easier to have trial in CA—Important witnesses in CA 

· CA wants to protect its citizens 

· Burger King Corp v. Rudzewicz 
· Δ voluntarily chose to enter into contracts with a Florida entity because they believed it would be profitable for them. Problems arise, Δ is asked to close up their franchise but they don’t → π sues for trademark infringement

· Court rules PJ in Florida is proper. The burden is on ∆ to show that it is so gravely inconvenient that you are at a severe disadvantage in the case. 
· Look at the totality of the relationship to be formed by the contracting parties. 

· Step 1–are there at least a minimum of purposeful case-related contacts? 

· Step 2–is PJ reasonable in this forum reasonable to not offend fair play and justice? 

· Facts for reasonableness inquiry: 

· Private factors

· Burden on ∆ ------ Defendant must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable to defeat PJ
· Π’s interest in access to local court

· Public factors

· Forum state’s interest in adjudicating this case 

· Judicial efficiency across jurisdictions
· Intentional torts (Purposeful Direction) 
· Effect’s test--When talking about intentional torts/acts expressly aimed at the forum state, looking at whether the defendant’s acts were:  

· Uniquely or expressly aimed at the forum state 

· Caused harm and had knowledge it would be suffered in the forum state
· Main question is whether the defendants purposefully directed their case-related contacts to the forum state. 

· Calder v. Jones (targeting the state)
· South (writer) and Calder (editor) ∆. Can be sued in CA because they caused an effect in CA. 
· A situation where defendants had a number of contacts with the forum state (including calling sources for an article, asking them questions about events in California, selling the article to California readers, and having predictable effects in California---went out of their way to focus on CA) there were enough purposefully directed contacts to the forum that related to the lawsuit.

· Walden v. Fiore: (coincidence with State) 
· The relationship must arise out of contacts that the defendant himself creates with the forum state. NO purposeful direction here. 
· PJ in Nevada was not established when a defendant committed a tort entirely in Georgia, even though the defendant knew the victims lived in Nevada and would soon be returning home to suffer the harm there. 

· Needs more than to just know the plaintiffs were from Nevada and interact with them. The police officer did not target Nevada. 
· Unintentional torts and products liability 
· WWV v. Woodson: Δ auto dealer sold to a customer in NY who drove the car to Oklahoma (nothing purposeful done in OK) ---- STREAM OF COMMERCE 
· Sued in Oklahoma. However, no PJ in Ok. No purposeful availment by ∆ to OK. They didn’t sell or send the car to OK, the π sent the car there.  

· Stream of commerce theory: PJ is assertable over a corporation that: 
· 1. delivers its products into stream of commerce

· 2. with expectation that they will be purchased by consumers in a forum state

· STREAM OF COMMERCE-----used for defendants whose only contacts with a state occur through intermediaries. 

· Asahi Metal Industry v. Superior Court (Stream of Commerce)
· Party makes a component in State A, sells it to another manufacturer in State B. That manufacturer puts the component into his widgets, sells it to State C, D, E. The original party did not send his components to the other states purposely. What happens if component gets broken in state C? 
· When is there an expectation of in-forum purchase? 
· Brennan: purposeful availment if ∆ is aware that the final product is marketed in the forum State and is regularly sold in the forum state.
· O’Connor: ∆ knew the product is regularly sold in the forum state AND had the intent or purpose to serve the market in the forum State
· J. McIntyre showed that a majority of the Supreme Court was uncomfortable with the idea that a product manufacturer could be sued in a state not specifically targeted for sales (at least where the manufacturer was foreign and only a very small number of products were sold there).
· The foreign manufacturer in J. McIntyre was not subject to PJ in New Jersey because it did not specifically seek to have its intermediary sell products in New Jersey. 

· General Jurisdiction: “All-purpose”
· ∆ has SO many contacts with the forum state that PJ is ALWAYS proper, even for lawsuits unrelated to forum contacts. 
· General PJ for individuals: A forum state has general PJ over any ∆ that is domiciled in that state. 
· General PJ for corporations: ∆ has so many contacts with this state that it is “essentially at home” in this state.  
· Paradigm tests: place of incorporation and principal place of business (Perkins). 

· Contested cases: “essentially at home”, but outside paradigm tests. 
· International Shoe: instances in which the continuous corporate operations within a state were SO SUBSTANTIAL to justify suit against it” 
· Goodyear Dunlop Tires v. Brown: Accident happens in France, π sues Goodyear USA (Oh) and Goodyear Turkey, Luxembourg, and France in N. Carolina

· No specific PJ over foreign subsidiaries----sent tires to different countries, eventually sold in North Carolina. 
· No general PJ → connections not enough for “essentially at home”

· Connections: some of the goods made by foreign subsidiaries reached N. Carolina through stream of commerce. This was not enough for general PJ. 
· Daimler AG v. Bauman: π sues Δ (Germany) for vicarious liability for the acts of MB Argentina. π asserts CA has PJ over Δ because MBUSA (DE/NJ) is Δ’s agent and there is PJ over MBUSA in CA

· MBUSA does not contest that they are at home in CA

· Court says no general PJ over Daimler in CA → Daimler and MBUSA are independent companies, Daimler is not at home at every state where MBUSA is at home. Daimler is being sued, not MBUSA
· The parent company does not get sued in the US just for owning a subsidiary in the USA
· Ford Motor Corp v. Bandemer: 
· Crown Victoria designed in Michigan, built in Canada, sold to original buyer in North Dakota, sold to three subsequent owners, last of whom registers in Minnesota. The car collides with snowplow in Minnesota, passenger Bandemer injured when air bag did not deploy. 
· NO General PJ: 

· Delaware and Michigan----Paradigm cases for General PJ 

· Ford’s Contacts with Minnesota-----dealerships that repair new and used Ford cars, sales of this specific car, more sales of other ford models, marketing/advertising, convincing customers to make repeat purchases, replacement part/repair shops. 

· BUT this is similar to their contacts in other US states. 

· NOT enough for “essentially at home” 

· YES to Specific PJ: 

· Purposeful contact of Fords made it more likely that a Ford car would end up in Minnesota. ---- creation of market for Ford in Minnesota. 

· Doesn’t need to be a proximate causal relationship between the contacts and the suit, just needs to be RELATED. 

· REASONABLE!! 

· Don’t OVERSTATE stream of commerce! 

· If car dealer sells to a π in State A, no need for stream of commerce bc they have purposeful contacts. (if that person sells to State B, no PJ in State B-WWV) 

· Stream of commerce = ∆ doesn’t actually do anything in State A or have contacts with them, other than have products that get sold there.
· BUT if the consumers take your product to a place not ordinarily seen, NOT part of stream of commerce.  

· Subject Matter Jurisdiction 

· SMJ refers to the power of a court to hear disputes of a particular type. 
· “Subject matter” = Type of dispute. 
· SMJ may be raised at any stage of the case, and the court must dismiss whenever it appears that it lacks SMJ. (NOT WAIVABLE) 
· Courts of limited SMJ: only hear cases involving particular topics 
· Traffic court 

· Small claims court
· Probate court

· Juvenile court 

· Federal Courts of General SMJ 

· Rule 4(e) 

· (1): can use the methods of service of process that you find in courts of general jurisdiction in the state where the federal court is sitting. 

· Every US state has one level of court that is defined as Courts of General SMJ: Can bring any case that is not exclusively assigned to a specialized court 

· In CA, it is called Superior Court. 
· State courts can generally hear any type of dispute. ----- General SMJ. 

· SMJ in Federal District Courts: 

· US Federal Courts are NOT courts of general SMJ. 

· You can only go to federal court if there is a statute that says that this case is allowed to go to federal court. 

· US district courts only have jurisdiction over limited subject matter. 

· Exclusive v. Concurrent SMJ: 

· Of the kinds of cases you might be able to bring in federal court, a lot could ALSO be brought in state court if you wanted to. 

· Exclusive Federal—Congress authorizes suits that may ONLY proceed in federal court. 

· Examples: antitrust, bankruptcy, patent, etc. 

· Exclusive state—Congress does NOT authorize suits in federal courts 

· For example, negligence action between 2 CA citizens. 

· Suits not based on federal statutes and where parties are not diverse 

· Concurrent—Congress authorizes suits in federal court but allows them in state court as well. 

· For example, the right to sue a state government employee who violates constitutional rights. 

· Most federal law claims 

· State law claims where parties are diverse. 

· US Supreme Court review of state court decisions involving Federal Law: 

· Issue of federal law, no matter which court has original jurisdiction—can get a unified decision from US Supreme Court. 

· Federal SMJ Statutes: 

· (1) Diversity Jurisdiction 

· 28 U.S.C. §1332: 
· Complete Diversity: to be a proper diversity case, at the filing date, no plaintiff can be a citizen of the same state as any defendant.
· Must exceed the amount of controversy requirement.
· Procedure for Deciding a 12(b)(1) Motion: Dismissal for Lack of SMJ (Diversity) 

· Evidence of citizenship

· Relevant date of citizenship as of the date the complaint is filed.

· (a)(1) Diversity of Citizenship FOR NATURAL PERSONS: What does it mean to be a US Citizen?

· State citizenship of natural persons, you need: 

· A US state citizen 

· Must be “domiciled” in a US state 

· Only ONE domicile at a time. Every human has a domicile. 
· Initial US docile = state where person is born or naturalized (where did your US citizenship begin?) 

· Domicile changes upon: 

· Physical presence in another jurisdiction (US or foreign) AND 

· Intent to remain there indefinitely. 

· Gordon v. Steele: 
· Gordon initially lived in Pennsylvania. Attends college in Idaho. By the time she filed this suit, she had the intent to remain in Idaho. 

· Dealing with intent—parties’ declarations, exercise of political rights, house of residence, place of business. (Objective facts) 

· Probably most important—I am a Mormon; I want to attend this college where there are Mormons. There aren’t many Mormons in Pennsylvania

· Subjective 

· Mas v. Perry: 
· Mrs. Mas ---- US Citizen. She was born in Mississippi (initial domicile, domicile until something changes). 
· Did it change when she attended school in Louisiana? —No, she didn’t know if she wanted to remain in Louisiana. 

· She also got married in Mississippi 

· She moved to Illinois. Does this matter? 

· No, because this is judged when the complaint is filed. Even if you move around until trial, it does not matter. What is important is her status when the complaint was filed. 

· Still Mississippi, because she has not established a new domicile. 
· When determining diversity of citizenship, one must consider ALL the parties to the suit to determine whether any defendant is a citizen of the same state as any plaintiff. 

· Acceptable combinations of parties §1332(a): 
· Citizens of different US states 

· Citizens of US state + Citizen or subject of a foreign state—NOT a US citizen 

· EXCEPT between citizens of a US state and a foreign citizen who has a green card and is domiciled in the same state. 
· When a suit is between citizens of a state and citizens of a foreign state, there is no diversity if the foreign citizen has a green card and is domiciled in the same state as the opposing party.

· Citizens of different states and in which citizens or subjects of a foreign state are additional parties 

· A foreign state—foreign government 

· Foreign state, as P and citizens of a state or of different states. 

· §1332(e)—DC, Puerto Rico, Territories etc., you are a citizen of a US state. 

· Remember—foreign parties on both sides, but US party on one—none of the above. 

· This means that you can’t use 1332 as your reason for being in federal court. However, you may be able to use 1331. 

· If you are domiciled in a foreign state, you are not a citizen of a state for the purposes of the diversity statute. 

· Citizenship of a Corporations: 

· 28 U.S.C. §1332(c): A corporation can be a citizen of two states—
· (1) the state of incorporation and
· (2) the principal place of business. 

· What counts as a principal place of business? — “nerve center”, the headquarters. (Hertz Corp v. Friend)
· The place where the corporation’s high-level officers direct, control, and coordinate the corporation’s activities. 
· A factual question, determine the concrete operations of the corporation. 
· Unincorporated Entities: 

· Partnership, LLP/LLC, membership organization, labor union, etc.—not every business entity is a corporation 

· How does this work for diversity jurisdiction? 

· Unincorporated entity is a citizen of where each of its members is a citizen. 

· Principle place of business does not matter.  
· Carden v. Aroma Associates—court held that partnerships, limited liability companies and other new forms of business organizations are treated like collections of individuals, and therefore as citizens of the state of each member or shareholder. 

· 28 U.S.C. § 1332(b): Amount in Controversy 

· Nothing in Article III, section 2 requires a minimum amount in controversy in diversity cases.
· However, Congress has chosen to keep minor diversity cases out of federal court by including an amount-in-controversy requirement in the diversity statute. 
· Under the 28 USC §1332(a), a district court has SMJ over disputes between diverse parties, where the matter in controversy:
· EXCEEDS the sum or value of $75,000 

· Exclusive (not counting) of interests and cost. 
· What if the party is seeking an injunction? —the court decides what the value of the injunction would be. 

· Example—power plant next door to stop polluting. 

· Determining the amount in controversy: 

· Amount requested in complaint —accepted as a good faith estimate, usually. 

· SUBTRACT requested amounts that are to a legal certainty not available by law. 

· SUBTRACT interests and costs included in request. §1332(a) states that attorney’s fees and interest cannot be considered. 
· To a legal certainty” meaning? 

· NOT “I don’t predict that you will win.” 
· Usually, whatever a plaintiff claims govern, unless it is clear to a legal certainty she cannot recover more than 75k. 
· Amounts unavailable to “a legal certainty”: 

· Substantive law determines which sorts of damages are unavailable. 

· Frequent sources of dispute include—punitive damages, attorney’s fees, claims subject to statutory or contractual limits (pain and suffering in CA medical malpractice cases). 

· Diefenthal v. Civil Aeronautics Board and Eastern Airlines: 

· Requested relief—50,000. 

· Cannot aggregate both plaintiffs’ claims together. 
· Aggregating Claims to Meet the Amount Requirement

· §1332 Amount in controversy: 

· Must add multiple claims to reach the amount of controversy? AGGREGATION ISSUE!

· BASIC RULE: only the claims of a single plaintiff against a single defendant may be aggregated (with a few exceptions) 
· Single P and Single D — yes 

· Two different claims? Rule 18(a) allows these claims to be brought together in a single lawsuit. 
· Their value of the claims may be aggregated to satisfy the amount in controversy. 
· No limit to adding claims! 
· Multiple P and Multiple D —NO 

· Single P and Multiple D —NO, except they are “jointly liable” for a single harm. 

· Joint Liability—single P to sue multiple D’s
· Two tortfeasors acted together, jointly liable. 
· Can view this as a single claim for over 75,000. 
· Multiple P and Single D—No, unless harm is to a “common, undivided, or joint interest”.

· If one plaintiff (out of two) has two claims against D, those claims can be aggregated. 

· The second P’s claims cannot be aggregated with the first P’s claims and will be dismissed for lack of SMJ, unless this exception applies. 
· For example, 3 partners who jointly own artwork. If one D negligently destroys the artwork, the plaintiffs are not thought of as separate. It is a single instance of damage to a common undivided ownership.

· EXCEPTION: 28 USC § 1367 SUPPLEMENTAL JURISDICTION
· The second plaintiff may tag along, since the first plaintiff’s claim meets the amount requirement. 
· A counterclaim cannot be aggregated with the plaintiff’s claim to meet the amount requirement. 

· Inconsistent with the general principle that a court’s jurisdiction must be assessed based in the OG complaint.
· Judicially created exceptions to §1332(a) 
· Diversity statute is interpreted NOT to authorize federal SMJ over these kinds of suits, EVEN IF the parties are completely diverse and amount in controversy is met. 

· Domestic relations (Divorce and family law) 
· Probate 

· The Eerie doctrine: When ruling on a state law claim, a federal court applies state substantive law and federal procedural law
· (2) Federal Question Jurisdiction 
· 28 U.S.C. §1331: the statute allowing federal district courts to exercise original jurisdiction over cases that “arise under” federal laws. (“Federal question” jurisdiction.)
· What cases DO NOT arise under federal law—-contracts, tort, property, most criminal, etc. (state law).
· A case “arises under” federal law IF the federal law creates π’s entitlement to a remedy as when: 

· ∆ allegedly violated a federal statute or 

· A federal statute authorizes π to sue. 

· Constitutional scope of federal question jurisdiction: 

· So long as there is a federal ingredient in the action—whether introduced by the plaintiff’s claims or by a defense asserted in the defendant’s answer—-Osborn v. Bank of US holds that Article III, Section 2 grants federal question jurisdiction over the case. 

· Virtually any case in which an issue of federal law is asserted by one of the OG parties thus satisfies the CONSTITUTIONAL definition of federal question jurisdiction. 

· The statutory scope of federal question jurisdiction: 

· The Well-Pleaded Complaint Rule: A claim arises under federal law ONLY if the federal question would appear in a “well-pleaded” complaint: 
· A well pleaded complaint is one that describes a claim where the plaintiff’s entitlement to relief is created by federal law. 
· Don’t look at anticipating defenses. Must not rely on federal issues arising only in defenses. 
· Is the π enforcing a federal right? Yes---federal question! 
· Louisville and Nashville Railroad Co v. Motley 
· Motley’s sued RR got a settlement and got free lifetime pass. Congress passes a law that RR cannot give free passes. 

· In complaint: 

· Breach of contract 

· New federal statute does not apply. 

· Did not meet the standard of a well-pleaded complaint.

· The claim did not arise under federal law. They just anticipated a defense that related to federal law. 
· 28 U.S.C. §1441: Removal Jurisdiction
· Removal—moving a civil action from a state trial court to a federal trial court. 

·  Cases that are removal are concurrent SMJ 

· §1441(a)—A DEFENDANT may REMOVE a case from STATE trial court that could have ORIGINALLY been filed in FEDERAL trial court. 
· How do you know if the action could have been filed in federal court? —if there is a federal statute granting SMJ. 

· ADDRESS SMJ STATUTES ANYIME THERE IS REMOVAL Q!!
· Who gets to remove? —the defendant 

·  What if there are multiple defendants and one wants to remove but the other doesn’t?

· ALL of the defendants have to agree to remove.
· Plaintiff can NEVER remove. 

· Removed “to the district and division ...embracing the place where such action is pending”
· Remove only to the federal district that embraces the state court where the case was filed. 
· District is location—remove it to the district where the county is located. 

· Divisions— district is split up, just look at the appropriate maps

· Avitts v. Amoco Production Co.: 

· The district court lacked SMJ over this action and was without authority to enter its orders 

· Removal was not proper, no diversity, no federal statute. 

· In-state defendant exception (§1441(b)(2)) — the forum defendant exception 

·  “A civil action otherwise removable solely on the basis of the jurisdiction under §1332(a)”— SOLELY Diversity of Citizenship 

·  You can have a case that might be removable that is a federal question AND diversity. 
· May NOT be removed IF: 

· Any of the parties in interest properly joined and served as defendants 

· Is a citizen of the state in which such action is brought. 

·  Why not? 

·  No risk of state court bias if the defendant is getting sued in their forum state. (No unfair home court advantage) 
· Example: 

· Forum: CA State court 

· ∆: CA 

· Π: TX 

· CAN’T REMOVE 
· 28 USC §1446

· Notice of removal containing. 

· A short and plain statement of the grounds for removal 

· Together with a copy of all process, pleadings, and orders served upon such defendants in such action. 

· Notice—don’t need permission. (Contrast with motion, where you would need permission). 
· Notice is given to the federal court, because the notice shall be filed in the district court. 

· 1446(d)—must later inform the state court of removal
· If a case is removable, the defendants must remove it within thirty days of receiving the complaint (28 USC § 1446(b)(1)).
· OR 30 days after receipt of paper making case removable (most often is an amended complaint) (§1446(b)(3)).  

· 30 days deadline begins every time a new defendant is served. 

· Outer boundary with regard to cases where the removal is based on DIVERSITY: 

· Cannot occur later than 1 year after action began (unless π acted in bad faith to prevent removal)—§1446(c)(1).
· 28 U.S.C. §1447(c): Motion for remand 
·  If you are the π and your case has been removed to federal court, but you do not think it belongs there... MAKE A MOTION FOR REMAND! 
·  Defects other than SMJ—30 days after notice of removal filed (§1447(c)).

·  For example, a procedural problem with removal such as if the defendant passed the deadline of removal and was not timely, or not all of the defendants signed the notice of removal, in-state defendant objection, etc. 

·  SMJ defects—any time (§1447(c))

·  Under what circumstance is a motion to remand appealable?

· After the final decision rule! If motion to remand is erroneously denied, it must stay in the district court until the final judgement. 

· 1447(d)—if a motion to remand is erroneously granted, it cannot be appealed because the case is not finished
· §1447(e): if after removal the π seeks to join additional Δs whose joinder would destroy SMJ, the court may deny joinder, or permit joinder and remand the action to state court
· Penalty for wrongful removal 

· Just costs + any actual expenses, including attorney fees incurred as a result of the removal 
· Trial court not obligated— “may” require payments
· Supplemental Jurisdiction 
· Venue 

· A court must have proper venue. Venue refers to the particular court within a court system where a plaintiff can file a lawsuit. 
· Venue requirements exist to ensure that a case is litigated in a court that is conveniently located and has some connection to the lawsuit or to one or both of the parties. 
· General venue statutes—any claim NOT controlled by a specific venue statute will be subject to a general venue statute (28 USC §1391)

· Venue must be decided on the basis of the ENTIRE action, not possible for venue to be established for some but not all claims. 

· ORIGINAL VENUE: 28 USC §1391(b): A civil action may be brought in 
·  (1) A judicial district where ∆ resides if ALL ∆’s are residents of the same state 
· Any defendant must reside in the district + all defendants reside in the state 
· “Resides”: 

· Natural Person-----district where you are domiciled

· Including anyone with a green card
· Corporations—1391(c)(2))
· IF Defendant----all districts where they are subject to PJ
· Corporations, principal place of business (General) 
· Minimum contacts (specific) 
· IF Plaintiff----where it maintains its principal place of business 

· 1391(d) Residency for corporations in States with multiple districts: any district in that State w/in which its contacts would be sufficient to subject it to PJ if that district were a separate state. if no such district exists, then corporation resides in district w/in which it has most significant contacts
· Analyze personal jurisdiction for each district as if it was a separate state.

· Defendant NOT a resident of the US -----any judicial district (joinder doesn’t matter)
·  (2) Where “a substantial part of the events” giving rise to the claim occurred OR where a substantial part of the property giving rise to the claim is located 
· A district where at least one event took place that was a more-than-insubstantial part of the story. 

·  Does NOT need to be where the events took place, where the most important events took place, nor where at least one event that took place that was a but-for cause of the claim. 

·  In this statute, “substantial” basically means “not insubstantial”. 

·  The only information the judge has is the complaint + 12(b)(3) motion... not a lot to use to decide because it is so early in the case. 

· Uffner v. La Reunion Francaise:  

· The court says that the venue was proper because it was where the substantial parts of the events that made this claim arise happened there. 

· Here, the boat on fire happened in the district. It’s part of the story, venue is proper. 
· Does not need to be the most crucial/triggering event. Only must be a part of the story. 
·  (3) Fallback provision (rare)  

·  IF there is no district—in which an action may otherwise be brought as provided in this section

· Really only arises if the claim arose overseas. 
·  THEN—a civil action may be brought in 

·  Any judicial district in which a defendant is

·  Subject to the court’s PJ with respect to such action
· These rules do not apply to cases removed from state court to federal court. Only apply when plaintiff is filing in federal court. 

· Specialized venue statutes 

· Congress has passed a number of specialized statutes that apply in certain types of cases. 

· Removal statute—requires removal of a state case to the federal district that covers the geographic area where the state court sits. A defendant cannot remove a case to any other federal district. 

· Some legal claims have their own venue statutes. 

· Examples: tax collection and removal 
· Transfer of Venue: 

· Motions to transfer a case from one venue to another are fairly common.
· Most clients will want to litigate lawsuits where it is most convenient for them. 
· Statute does not put a timeline, but as a practical matter it is better to do it early

· A judge only has the authority to transfer cases within the same court system. (one federal district court to another federal district court) 

· A state court is in no position to transfer a case to federal court, so the federally controlled process is called removal. 

· A federal district judge can transfer a case to another federal district court, even one in another state, because both are in the federal court system. (Transfer can cross state-lines)
· A federal judge can remand a case to state court when a party improperly removes a case to federal court, but a remand is NOT a transfer. It is simply a process of sending the same back to the court it came from. 
· Any single party may move for a change of venue, or a judge may order it sua sponte. (different than removal, which requires unanimity) 
· Two types of venue-related motions: 

· Improper Venue §1406

· If the transferor court is in the WRONG district, a court SHALL 

· Dismiss the case or transfer if in the interest of justice
· Wrong may include wrong venue or no PJ.
· Transferee court: must be a PROPER VENUE and must have PJ over the ∆. 
· Evaluate interest of justice to decide whether to dismiss or transfer. 
· Waiving objections to venue: 

· A party is considered to waive a motion to dismiss for lack of proper venue unless the motion is made at the appropriate time. 
· Change of Venue §1404 

· If the transferor court was PROPER as the original venue, the district court MAY 
· Transfer, if IN THE INTEREST OF JUSTICE. 

· More appropriate/convenient federal district (or division) where the case should be litigated. 

· Would transferring the case to that venue would promote the convenience of the parties and witnesses as well as the interests of justice? 

· WHERE? 

· Transfer to any district if ALL the parties agree/consent and the court thinks it is a good idea. 
OR

· Transferee forum with a proper venue and PJ over the ∆.

· Factors relevant to 1404 transfer — “In the interest of justice” 

·  Private factors—affecting the parties 

·  Π’s choice of forum (given great deference if π selected a proper forum and no contract forum selection clause) 

·  Accessibility and convenience for parties 

·  Availability of witnesses 

·  Location of counsel 

·  Location of documents and evidence 

·  Trial expenses 
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 Place of alleged wrong 

·  Delay or prejudice from transfer 

·  Ability to enforce a judgement 

·  Defendants’ preference 

·  Etc. 

·  Public factors—affecting the forum government 

·  Judicial economy 

·  Consolidation with related litigation 

·  Caseloads of transferor and transferee court 

·  Choice of law difficulties 

·  Subject matter expertise of transferor and transferee court 

·  Any local interest in deciding local controversies 

·  Etc.

· Forum non conveniens dismissals

· Forum non convenient has authorized a roundabout method for achieving a transfer of venue. A court with proper jurisdiction and venue over a case might decide nonetheless to dismiss a case so that it can be refiled in a different venue. 
· Usually dismiss because transfer is impossible (because the transferee court is in a different judicial system). 

· State-State OR international 
· Steps to forum non conveniens: dismissal with leave to refile elsewhere 

· Step 1—court dismisses case using forum non conveniens 

· Step 2—plaintiff is allowed to refile in different court system 

· An original court may order ∆ to not assert defenses based on PJ, venue, or timeliness in new forum.

· Deciding a motion to dismiss for Forum Non Conveniens 

· IF an adequate alternative forum exists (adequate does not mean same type of remedies, just means you will get your day in court) 
AND

· The current forum is very inconvenient in comparison (public and private factors) 
·  Strong preference for π’s chosen forum (usually) 

·  Inconvenience in current forum must be significant 

·  Alternative forum must be significantly more convenient 

·  Change of forum must do more than simply reallocate the relative burdens between π and ∆. 
· Worse substantive law in alternative forum MAY be given weight if the alternative forum’s law is so clearly inadequate as to give no remedy at all. 
THEN 

·  The court may dismiss the current suit for forum non conveniens with leave to file elsewhere. 
· Information Exchange 
· Service of Process and Notice: 

· Generally: 

· NOTICE (standard) = informing defendants that a lawsuit is pending against them, as required by the Constitution. Mut give the D an opportunity to be heard
· SERVICE OF PROCESS (rule) = using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition.  This is the way we give D notice. 
· Case will be dismissed if the D is not properly served. 
· Rule 3: A civil action is commenced by filing a complaint with the court.
· Rule 4: Service of Process (the summons and complaint) 
· When to use the rule? For service of process (the summons and a complaint) and to bring a new party into the lawsuit for the first time. (JOINDER) 
· Rule 4(a): All the things that need to be included

· Contents. [name court + parties, directed to D, state name and addresses of P (unrepresented) or P’s attorney, state the time to defend/appear, notify that failure to appear will be a default judgement, signed by clerk, court seal]
· Amendments. The court may permit a summons to be amended.

· Rule 4(b): Must be signed by clerk and then served. 

· Issuance. [after filing complaint, P may present summons to clerk for signature and seal → ready for service on D] 
· Rule 4(c) Service
· In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes service.

· By Whom. Any person who is at least 18 years old and NOT a party may serve a summons and complaint.

· By a Marshal or Someone Specially Appointed. (Ignore for Now) 
· Rule 4(d) Waiving Service 
· TAKEAWAY: Defendants always have a right of proper service of process. However, a Plaintiff may request to waive service of process to avoid excess costs (of hiring PS, etc). Defendant must agree to waive service; can’t just be automatically waived.

· D has Incentives to waive: 

· If defendant waives, he has more time to answer the complaint

· If defendant refuses to waive without good cause, defendant must reimburse plaintiff for the costs of proper service. 

· (1) π requests waiver by a notice and request in writing and allow the Δ 30 days if in US or 60 days if outside US to respond (Rule 4(d)(1)(f))
· Must be sent by first-class mail or other reliable means. 
· (2) Δ denies by not returning but may have to reimburse π the cost of service + attorney fees 
· (3) Δ who waives has extra time to answer — 60 days after request was sent in US and 90 days after request was sent outside of US

· (4) if waived, proof of service is not required, and these rules apply as if the summons and complaint had been served at the time of filing the waiver. (does not waive any objection to personal jurisdiction or venue)
· Rule 4(e) Serving Individuals INSIDE USA

· Unless federal law provides otherwise, an individual … may be served in a judicial district of the United States by:

· (1) [STATE LAW METHOD]: following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made. 

· (2) [SPECIFIED FEDERAL METHODS]: any of the following:

· [PERSONAL SERVICE]: delivering a copy of the summons and of the complaint to the individual personally. 
· Can be anywhere. 
· Examples of proper personal service:

· Hiring adult PS to hand papers to D at D’s home.

· PS handing S&C to D at D’s work.

· Examples of improper personal service:

· Leaving S&C at D’s doorstep, nailing to door w/o notifying D of doing so.

· Leaving S&C at front desk of D’s office w/o notifying D of doing so.

· Service by mail.

· PS leaves docs with a neighbor.

· Borderline examples:
· Leaving S&C under D’s windshield when D can clearly see but doesn’t open door or respond to PS.

· PS leaving S&C in mailbox when D refuses to let in PS and PS notifies D that he’s leaving and where he’s leaving S&C for D.

· [SUBSTITUTED SERVICE]: leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there; or 

· Examples of proper substituted service:

· National Development Co. v. Trial Holding Cor (khashoggi case) - left S&C with housekeeper of Florida home (who lives in the house) even though Khashoggi wasn’t there, but the court determined that he lives there for enough of the year to be called a “dwelling or usual place of abode.”

· Housekeeper is an appropriate person to be served via rule 4, she would be a trusted person to give the materials to P.

· Permanence to the abode is required 

· The court finds this because of the full-time staff, the opulence of the house, and the amount of money he spent renovating it. 

· Examples of improper substituted service: 

· PS leaving S&C w/ housekeeper at a hotel that D is staying at.

· PS leaving S&C w/ D’s 5-year-old daughter who answers the door.

· Borderline Examples:

· Leaving S&C w/ D’s 16-year-old son who lives with D 3 days a week

· [SERVICE ON AN AGENT]: delivering a copy of each to an agent authorized by appointment or by law to receive service of process. 

· Examples of proper service on an agent:

· A company appointing an “agent for service of process” or “Registered Agent” to handle all service issues and designated “defendant-to-be-served” of the company instead of CEO, etc.

· Examples of improper service on an agent:

· A PS giving the part-time mailroom girl the S&C when trying to serve the business entity

· Rule 4f: Serving individuals OUTSIDE USA

· IF a defendant is outside the USA, THEN

· The D can be served at a place not within a judicial district of the USA

· By an individual (PS) - 3 main options:

· IF int’l agreed means of service available, THEN

· Use int’l means to give notice (special int’l authorizations)

· IF no int’l agreed means available OR if allowed but no specified means, THEN

· Use method that is reasonably calculated to give notice, e.g.

· How service is done in that particular country’s courts of general jurisdiction, OR

· How the foreign authority tells the PS to serve in response to a request to serve a person in that country, OR

· By personally serving the person in that country w/ S&C (regular personal service) OR using certified mail that requires signature

· UNLESS these methods are prohibited by the country’s law…
· By any other means not prohibited by int’l agreements

· 4(h)- Service on a corporation/partnership/association in the USA. 

· The entity must be served … 

· (1) in a judicial district of the United States … 

· (A) in the manner prescribed by Rule 4(e)(1) for serving an individual, (STATE LAW METHOD) 
OR 

· (B) by delivering a copy of the summons and of the complaint to 

· an officer, 

· a managing or general agent, or 

· any other agent authorized 

· by appointment or 

· by law 

· to receive service of process 

· and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant
· MOST PROBABLY DOES NOT INCLUDE SUBSTITUTED SERVICE
· At a place not within any judicial district of the USA

· By any means dictated by serving outside of the USA - Rule 4(f)

· EXCEPT PERSONAL SERVICE on individual
· Rule 4m: Time Limit for Service

· Δ must be served within 90 days after complaint is filed (court must dismiss w/out prejudice if not done so) 

· if π shows good cause, court must extend time for service for an appropriate time. 
· Rule 5: Service of Subsequent litigation documents. Used to communicate with parties already served with process. 

· The reason why we establish more certainty in Rule 4 is because it’s important that the defendant knows they are defendant (notice). Once they know, they should be naturally on the lookout. 
· If service is not proper, an alternative would be to serve again in a way that is less ambiguous… especially if there are 90 days to serve and it is possible to attempt again. 
· Notice: 
· Notice is the legal standard for notifying someone they are a part of a lawsuit. It’s a duty to inform someone that government action is pending against them. Notice is required by the Constitution in the form of due process standards.
· Actual notice is NOT a defense to improper service of process…must still abide by the formalities of Rule 4. 
· Adequacy of notice can be a reason to set aside a default judgment, as in Jones v. Flowers, but it is not an issue in a Rule 12(b)(5) motion, which deals exclusively with sufficiency of service. As seen in NDC v. Triad, actual notice is not a defense to insufficient service.

· The Mullane Standard - further fleshed out Due Process requirements

· Due process requires: 
· Notice must be reasonably calculated under all the circumstances to apprise the party of the proceeding. 

· Must use reasonable efforts to notify a8ctual D of the pending action.

· “The notice must be of such nature as reasonably to convey the required information and it must afford a reasonable time for those interested to make their appearance.”

· An act of Notice must actually be an attempt to relay important information to D stating that they are part of a government action and have an opportunity to defend themselves (by answering a Complaint, etc.).
· The form of notice must be made in such a way to actually inform the D of the pending action, not just posting a notice of service in a newspaper hoping the D might see it and become notified.
· Mullane noted that personal service is always adequate notice. (Gold standard) 
· Actual Notice v. Constructive Notice: 

· Actual: Factual inquiry, D subjectively knows that suit is pending, BUT difficult to achieve at times so is not always required. 

· Constructive: Legal inquire (legal fiction), Court will act as if D had actual notice, occurs in cases where D can’t be found.

· Personal Service is the gold standard, BUT not always available!

· Must consider alternatives to personal service (more similar to constructive notice at this point → trying creative ways to get D’s attention and “notify” D of pending gov’t action).

· Service by other means: (Publication) 

· If individual service is not possible, and has been tried in a painstaking method, one may petition a court to do a service by publication or taking out a classified ad with the service information. This isn't a great way to create notice but it is a last resort. 

· Examples:  

· Dusenbery v. United States
· The law doesn’t ALWAYS require actual notice.

· Though seemingly unconstitutional, the Court determined that the gov’ts efforts to give the prisoner written notice of the property seizure was “good enough.”

· Gold standard of personal service can be attempted but isn’t required to satisfy due process. 

· Don't require actual notice or HEROIC EFFORTS, only required notice that was “reasonably calculated” to succeed. 

· Jones v. Flowers
· Rule: IF “mailed notice of a tax sale is returned unclaimed, THEN “the state must take additional reasonable steps to provide notice IF it is practicable to do so.”

· Though actual notice isn’t required to satisfy constitutional due process, in some situations, a party should take reasonable extra steps to ensure D is notified of a pending action against D.
· Default Judgement for improper service---no notice as a defense. 
· Pleadings  
· IN GENERAL

· Pleadings are the documents in which the parties set forth their claims and defenses. 
· Pleadings Are Not Evidence.

· Evidence = information presented by witnesses and used to win at trial. 

· Rule 7: What constitutes a pleading? 
· Rule 7(a) defines it to include the complaint and an answer, and some of the initial paperwork of a lawsuit. 

· The Plaintiffs complaint state the CLAIMS against Defendant (commences the lawsuit) 
· The Defendant’s answer state the DEFENSES against Plaintiffs claims

· As well as any counter claims. 

· Rule 7(b) distinguishes between pleadings and motions; a motion is simply a request for a court order. 
· Rule 7. Pleadings Allowed; Form of Motions and Other Papers
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(a) Pleadings. Only these pleadings are allowed:

· (1) a complaint;

· (2) an answer to a complaint;

· (3) an answer to a counterclaim designated as a counterclaim;

· (4) an answer to a crossclaim;

· (5) a third-party complaint;

· (6) an answer to a third-party complaint; and

· (7) if the court orders one, a reply to an answer.

· (b) Motions and Other Papers.

· (1) In General. A request for a court order must be made by motion. The motion must:

· (A) be in writing unless made during a hearing or trial;

· (B) state with particularity the grounds for seeking the order; and

· (C) state the relief sought. 
· Three Types of Defenses to a Claim

· Denial

· “That’s not what happened”

· Cannot be resolved on the pleadings alone

· Affirmative Defense

· “Even if that happened, I win because some other thing(s) happened”

· E.g., lack of jurisdiction; improper venue; statute of limitations; statute of frauds; consent; self-defense

· May require facts outside the complaint to succeed

· Failure to State a Claim

· “Even if that happened, it was lawful”

· Archaic term =  “demurrer” (still used in CA state courts)

· Does not require facts outside the complaint to succeed
· Rule 8
· Rule 8(a) Claim for Relief. A pleading that states a claim for relief must contain:

· (1) a short and plain statement of the grounds for the court’s jurisdiction 
· (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and
· Which substantive legal theories justify relief?

· What are the elements of each theory?

· What facts exist to satisfy each element?

· Does Rule 9 require special pleading for this claim?

· (3) Demand for relief sought
· What are you legally entitled to?

· Damages

· Injunction/Declaratory judgment.

· Costs/ fees

· Which of the available remedies do you want?

· How will the request for relief affect bargaining positions?
· Rule 8(b) Defenses; Admissions and Denials.
· In General. In responding to a pleading, a party must:

· state in short and plain terms its defenses to each claim asserted against it; and 

· admit or deny allegations 
· Rule 8(c) Affirmative Defenses: In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense… Including (check rule) 
· Not limited to defenses listed. 

· Rule 8(d) - Pleading to be Concise and Direct, Alternative Statements, Inconsistency.

· Each allegation must be simple, concise, and direct.

· Rule 8(e) - Construing Pleadings

· Pleadings must be construed so as to do justice.
· Rule 1 comparison
· Approaches to pleading: 

· Notice Pleading: (historical) 
· Indicate general nature of suit 

· Less detail, short, less technical, requires no expertise 

· Elements of claim need to be either express or reasonably implied so they’re obvious enough and then they’re assumed to be true (pre-Twiqbal era).

· Pleadings don't need to allege facts corresponding to each element. Can be either direct or inferential allegations respecting all material elements. 
· i.e. DioGuardi v. Durning: P wrote his own complaint; court made an inference and gave him leave to amend 

· Doe v. Smith: elements can be the statute + the court’s interpretation of the statute. The pleadings need not allege facts corresponding each element, the court can make inferences. 
· Fact Pleading: 

· Specify evidence that would establish liability at trial.

· More detailed, specific, long, more technical, requires special expertise. 

· TWIQBAL: 

· The cases of Twombly and Iqbal changed the game and provided new standards for pleading → the plaintiff must plead facts supporting a plausible claim. 
· In Twiqbal itself, the Court explained that allegations were not a “plausible” description of wrongful conduct if the facts described could be innocent as easily as they could be guilty, especially when the difference hinges on intent. 
· Business reasons unrelated to race was an alternative explanation that Iqbal proposed when rejecting the allegation that the head of the FBI and the Attorney General acted with prejudiced motivation. 
· Both Twombly and Iqbal were concerned that big-dollar lawsuits hinging on defendant’s intent can involve lots of expensive and intrusive discovery.  
· Twombly was actually concerned only with the plausibility of allegations in a particular type of situation: namely, where the plaintiff’s complaint describes actions by the defendant that could be lawful as easily as they could be lawless. 
· TWIQBAL DEALT WITH A COMPLEX ACTION WITH LENGTHY AND EXPENSIVE DISCOVERY----check to see if your case is complex or simple. 
· How is it applied? Three rules: 
· The court ignores conclusions of law (factual inferences w/o a legal basis, more like opinions) and focuses on allegations of fact. 

· Those facts must support a PLAUSIBLE claim, not just a possible claim. (enough facts to raise a reasonable expectation)
· To determine plausibility, the judge uses her own experience and common sense. (using facts) 
· Rule 12(b)(6) failure to state a claim will be applied to weed out faulty complaints. 

· Rule 9: HEIGHTENED pleading requirements for SPECIAL matters
· Pleading Special Matters

· (b) Fraud or Mistake; Mind Conditions: a party must state with PARTICULARITY the circumstances constituting fraud or mistake. 

· Malice, intent, knowledge, & other conditions of a person’s mind may be alleged generally.
· Particularity: specific time/place, how false, reasonable reliance, causation, etc… not the short/plain statements of notice pleading 
· (c) Conditions: Adequate to say they have been met but if not, say why not with particularity. 
· Olson v. Major League: Pleading fraud must be done with particularity because it would be too easy to allege it otherwise and may lead to abuse. 
· Rule 10 - Form of Pleadings

· Rule 10(a) - Caption, Name of Parties

· Every pleading must have a caption with the court’s name, title, file number and Rule 7(a) designation.

· The title of the complaint must name all parties.

· The title of other pleadings after naming the first party on each side, may refer generally to the other parties (not in full name),

· Rule 10(b) - Paragraph, Separate Statements

· A party must state its claims or defenses in numbered paragraphs.

· A later pleading should match up the numbering - a defense to a claim, same numbering for consistency purposes.

· RESPONDING TO COMPLAINT 

· Defendant's options upon being served: ~after investigation

· Nothing: leads to default judgement (Rule 55)

· Settle: leads to voluntary dismissal (Rule 41a)

· Litigate: 

· Pre-answer motions: requests for a court order (Rule 12b, e, f)
· Rule 12(b) motions are to be made “before pleading,” 
· Dispositive Motion: a motion seeking a trial court order entirely disposing of all or part of the claims in favor of the moving party without need for further trial court proceedings. 

· Motion for lack of jurisdiction or

· Failure to state a claim (12b6)

· Answer: responsive pleadings (Rule 8b 8c) 
· Additionally assert claims of D’s own—counterclaims, counter complaints, or 3rd party claims. 
· Rule 12(a)
· (a) Time to Serve a Responsive Pleading 
· (1) In General. Unless another time is specified by this rule or a federal statute, the time for serving a responsive pleading is as follows:

· (A) A defendant must serve an answer:

· (i) within 21 days after being served with the summons and complaint; or

· (ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent, or within 90 days after it was sent to the defendant outside any judicial district of the United States.

· (B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the pleading that states the counterclaim or crossclaim.

· (C) A party must serve a reply to an answer within 21 days after being served with an order to reply, unless the order specifies a different time.
· (4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these periods as follows:
· (A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must be served within 14 days after notice of the court's action; or
· If a 12(b) motion is filed, this rule would extend the time to answer until that motion is resolved, but summary judgment motions create no similar extension. So even if a party files an early SJ motion before answering, it should also file an answer before the due date. 
· (B) if the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days after the more definite statement is served.
· Rule 12(b): PRE-ANSWER MOTIONS 
· Any of the defenses may be asserted in a motion to dismiss, OR an answer as an affirmative defense. (RESPONSIVE PLEADING) Rule 8(b)(1)(a) 
· General Approach to Dispositive Motions

· Identify the correct record for the motion

· View the record most favorably to non-moving party (assume non-moving party’s best-case scenario)

· If the non-moving party CAN’T WIN even on its best-case scenario, grant the motion

· 12(b)(1): subject matter jurisdiction 

· 12(b)(2): personal jurisdiction 

· 12(b)(3): improper venue 

· 12(b)(4): improper process (documents)

· 12(b)(5): improper service of process (service)

· 12(b)(6): failure to state a claim (Twiqbal) 

· Record for the Motion: 

· The complaint (or other pleading that attempts to state a claim)  
· Consider no matter beyond complaint (12d) 

· Viewed most favorably to Non-Moving Party 

· All factual allegations(non-conclusory) in complaint assumed to be true except parts that are legal conclusions/implausible under Twiqbal.
· Two types of 12b(6) motions: 

· Legal theory: what does the law require? (cannot be cured by amendment)
· Adequacy of the factual allegations--- leave to amend, since the flaw in the complaint – if any – is lack of facts rather than fundamental misunderstanding of the law.
· Absence of allegations establishing one or more element(s) of a cognizable legal theory. (May be cured by amendment) 

· Because Rule 41(b) states that most Rule 12 dismissals are presumptively “on the merits” (and hence have potential claim preclusion consequences), a party’s opposition brief should ask the court to state expressly that any dismissal under 12(b)(6) is without prejudice and not an adjudication “on the merits.” 

· 12(b)(7): failure to join an indispensable party. 

· Rule (c) Motion for Judgment on the Pleadings. After the pleadings are closed—but early enough not to delay trial—a party may move for judgment on the pleadings.
· Rule 12(d): if on a motion for 12(b)(6), matters outside the pleading are presented to and accepted by the court, motion should be treated as SJ…. SEE RULE 56. 
· 12(g) + 12(h): Joining Motions/Waiving Defenses
· You must make all pre-answer motions at the same time. 

· If you bring a Rule 12 motion but omit some of the defenses, then you will have lost your opportunity to make a motion based on the omitted defenses, except for failure to state a claim and failure to join an indispensable party. 
· How to Present Defenses? 
· Waivable Defenses: 12(b) 2,3,4,5----MUST be put in your FIRST Rule 12 response (or else they are waived)
· The first opportunity will either be:
· The very first Rule 12 motion (pre-answer motion); or
· The very first responsive pleading (as originally filed (answer) or if amended as a matter of course under Rule 15(a)(1)). 
· Non-Waivable Defenses
· 12(b)6,7----- can be raised for the first time anytime through trial. (do not have to be in your first 12 response)
· Pre-answer Motion, Answer, Trial 
· 12(b)(1) ------NEVER waived, even on appeal.

· Pre-Answer Motions: 

· Dispositive Motions 

· Rule 12(b): result in the dismissal of the complaint 
· Non-dispositive Motions: 

· Rule 12(e): motion for more definite statement 

· Rule 12(f): motion to strike. (scandalous, irrelevant, etc. allegations) 
· Responsive Pleadings (ANSWER): 

· Rule 8(b)(1): 
· In responding to a pleading, a party must

· (A) state in short and plain terms its defenses to each claim asserted against it; and 

· (B) admit or deny the allegations asserted against it by an opposing party.

· Rule 8c
· In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense...”

· Rule 12(a)(1) - Time to Serve a Responsive Pleading
· Generally, a D must serve an answer:

· Within 21 days after being served with the S&C, 

OR
· If it has waived service of process under Rule 4(d), within 60 days after the request for waiver has been sent in the USA, or within 90 days after sent outside of USA.

·  A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the pleading that has the counterclaim.

· Rule 8(b), (c) - Negating and Affirmative Defenses 
· Rule 8(b) - (Negating) Defenses, Admissions and Denials
· Requirements - 
· When a party responds to a Complaint, it must:
· State in short and plain terms its defenses to each claim asserted against it - matching a defense to each claim (admission/denial/lack of information)

· Admit or deny the allegations asserted against is by the opposing party (if possible).

· Substance - 
· A denial must respond to the substance of the allegation.
· General v. specific denial - 

· A party can deny all allegations generally OR deny some specifically.
· Denying in Part - 
· A party that wants to deny only part of an allegation must admit the part that is true and deny the rest of the allegation.

· Lacking Knowledge or Information - 
· If a party lacks knowledge or information about an allegation to admit or deny it, it must say so, which would effectively act as a denial of that allegation. 

· Effect of Failing to Deny - 
· If the opposing party doesn’t specifically deny an allegation in a responsive pleading, it’s presumed to be admitted.

· If no responsive pleading is required, an allegation is considered denied or avoided. 

· Rule 8(c) - Affirmative Defenses
· Definition - In response to a pleading, a party may state any affirmative defenses, which are...

· Admission of the truth of facts presented (unlawful behavior) 

· Accompanied by a claim against the other party (despite the truth of the facts) 
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Affirmative defenses are pleadings and should be subject to the same requirements applicable to complaints. 
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Thus, affirmative defenses must set forth a "short and plain statement "of the basis for the defense. (Rule 8(a)(2))
· Even under the liberal notice pleading standards of the Federal Rules, an affirmative defense must include either direct inferential allegations as to all elements of the defense asserted.”
· Under this rule, the answer should assert the affirmative defenses which appear in that rule’s list. (could also be outside the list)

· Asserting the defenses in the answer preserves a party’s ability to argue them at a later point 

· (2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.

· Rule 13 - Counterclaims and Crossclaims
· A counterclaim can be stated in an answer as any claim against opposing party IF:

· The claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim AND

· Doesn’t require adding another party over whom the court can’t acquire jurisdiction.
· After the answer, no reply is required unless ordered by the court. 

· AMENDING PLEADINGS: 
· The downside of amending pleadings gets higher as you get closer to trial. 
· Structure of Rule 15

· Amendments Before Trial [15a]

· Relations Back: Amendments After Statute of Limitations Has Expired [15c]

· Rule 15:
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Rule 15 (a)(1): Amendments as a matter of course before trial 

· A party may amend its pleading ONCE as a matter of course within: 

· (A) 21 days after serving it or (can be for either a complaint or an answer) 

· (B) If the pleading is one to which a responsive pleading is required, 

· 21 days after service of a responsive pleading or

· 21 days after service of a motion under rule 12(b), (e), or (f), whichever is earlier.

· Rule 15(a)(2): amendments before trial that are NOT a matter of course
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In any other cases (not amendments not as a matter of course), a party may amend its pleading only with 

· The opposing party's written consent or 

· The court's leave. (file a motion) 
· The court should "freely" give leave when justice so requires. 
· Beeck v. Aqua-slide: 6 months later, D realized it wasn’t his slide that caused injury and court granted leave to amend his answer because otherwise it would be prejudicial. 
· Factors to consider on Motion to amend: 

· Bad faith

· Rarely a stand-alone ground for denying an amendment that is not futile, unduly prejudicial, unduly delayed.

· Very difficult to prove good v. bad faith 

· In general, accusations of bad faith can harm relationships and turn off judges 

· Undue delay

· Preparation prejudice to opponent (not enough time for responsive pleadings, motions, and discovery)

· No good explanation for the delay

· Prejudice to opposing party

· Something that will make it unreasonably difficult for the opposing party to fairly litigate. 
· Usually, if it’s not too close to trial, not prejudiced. 

· Futility of amendment 
· Fails to state a claim/legally insufficient defense 12(b)(6)

· Improper jurisdiction 

· SoL -----Does not relate back = futile

· Rule 15 (a)(3) Time to Respond. Unless the court orders otherwise, any required response to an amended pleading must be made within the time remaining to respond to the original pleading or within 14 days after service of the amended pleading, whichever is later.
· If Plaintiff amends complaint AFTER D’s answer, D can either have 14 days to respond with an answer or the OG due date (whichever is later). 
· Rule 15(c)(1): Statute of Limitations and Relation Back 

· When an amendment presents a claim after the relevant SoL has passed, the amendment is time barred unless it relates back to the date of a timely OG pleading. 

· Relation back: treat the amendment as though it was filed when OG claim was filed, as if the SoL had not run. 
· Occurs when trying to assert a claim or defense 

· An amendment to a pleading relates back to the date of the original pleading when: 

· (A) Consult the limitations statute: the law that provides the applicable statute of limitations allows relation back.

· (B) IF Amendment not changing parties: 

· the amendment asserts a claim or defense 

· that arose out of 

· the conduct

· transaction, 

· or occurrence

· set out in the OG pleading. 
· Bonerb v. Richard J. Caron Foundation: First sued for negligence, then for malpractice for the same incident. (falling on the basketball court). Court decides that when an amended claim arises out of the same body of operative facts as the original claim, it can relate back even though SOL has run.
· (C) Amendment changing parties: 

· the amendment changes 

· the party 

· or the naming of the party 

· against whom a claim is asserting, 

IF

· Amendment involves same conduct, transaction, or occurrence as the original pleading (Rule 15(c)(1)(B) is satisfied) and 

· if, within the period provided by Rule 4(m) for serving the summons and complaint or the SoL period, 
· the party to be brought by the amendment: 

· Received such notice of the action that it will not be prejudiced in defending on the merits and 

· Knew or should have known that 

· the action would have been brought against it, 

· but for a mistake concerning the proper party's identity. (i.e. deciding not to sue first, and later deciding to sue is NOT a mistake) 
· An amendment will not be futile if it relates back, but it may be denied for other reasons (Rule 15(a)(2)). 

· Amendment to replace "Doe" defendant with a real name: 

· Majority view: Suing "Doe" defendant is not a "mistake concerning identity".

· Minority: Suing "doe" defendant is a mistake concerning identity. 
DISCOVERY 
· Discovery may end a lawsuit for two reasons:

· SETTLEMENT/ SUMMARY JUDGMENT: Discovery produced information about the merits of the lawsuit and permits parties to make informed judgments about the strength of their and their opponent’s positions. Such information can lead to settlement or summary judgment. 

· WEARING EACH OTHER DOWN: Because discovery costs time and money, it might enable one party to simply wear the other down—or both sides to wear each other down—without regard to the merits of the case. 

· Scope of Discovery: What is discoverable? (Rule 26(b)(1)): Any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case.  
· Relevance to a claim or defense

· Any information that might demonstrate that a consequential fact is more or less probable (make a fact true) AND 

· information that might assist in discovering such information. 
· Doesn’t necessarily have to be admissible as evidence. 
· Proportionality to the needs of the case (Size of the case AND benefits v. costs)
· Doesn’t need to turn in information that is not proportional to the case (even if it is relevant) 
· Importance of issues at stake 

· Amount In controversy 

· The parties' relative access to relevant information

· Parties' resources

· Importance of discovery in resolving the issue 

· Whether the burden or expense of the discovery outweighs its likely benefit
· Tucker v. American International Group

· Providing thousands of emails and digging through everything would be total waste of time, and Ct. says, too wasteful and costly + duplicate material, so not proportional to the needs of the case - rejected.
· Amendments to Restrict Discovery viewed as excessive: 

· Rule 26(c): protective orders 
· Rule 26(b)(2)(c): on motion/on its own, court must limit frequency/extent of discovery if: 
· Why is court required to limit extent of recovery: 

· (1) Unreasonably Cumulative or duplicative:

· Discovery sought is cumulative or duplicative, OR can be obtained from another, more convenient source. 

· (2) Ample Opportunity

· Party seeking discovery had ample opportunity to obtain the information by discovery in the action 
· (3) Burden of Expense

· Burden of expense outweighs likely benefits, considering needs of case, amount in controversy, parties’ resources, importance of issues at stake in action, importance of discovery resoling issues.
· Privilege

· Privileged matter is NOT discoverable, even if it is relevant. 

· Restatement 68: Attorney client privilege: 

· ATTORNEY/CLIENT PRIVELIDGE: Party need not reveal:

· Communications between client and lawyer in the course of requesting or providing legal advice,

· If their communication was kept confidential and not waived

· Party must object

· A/C privilege protects the communication, not underlying facts.  Those may be discovered through methods that do not involve disclosure of the communication.

· Work Product Exception
· NOT the same as privilege. 

· Hickman v. Taylor: 

· “Did your lawyer talk to any witnesses, and if so what did they say?” (facts and strategy mixed)----Work product exception
· Reasons for shielding work product from discovery: chilling effect on attorneys, lawyers should not be treated like witnesses, free riding. 

· 26(b)(3)(a): ordinarily, a party may NOT discover documents and tangible things that are PREPARED IN ANTICIPATION OF LITIGATION OR FOR TRIAL by or for 

· Another party or 

· Its representative (attorney, consultant, surety, indemnitor, insurer, agent)

· Examples of work product: witness interview notes, legal memos. 

· Included both attorney's strategy or mental impressions, whether or not recorded in a document (Hickman) AND documents (rule) 

· EXCEPTION: these documents may be discoverable if 

· They are otherwise discoverable under Rule 26(b)(1) and (nonprivileged, relevant, proportional)
· The party shows that it has substantial need for the materials to prepare its case and cannot obtain their substantial equivalent by other means. 

· Rule 26(b)(3)(B): If the court orders discovery of these materials, it must protect against disclosure of the mental impressions, conclusions, opinion, or legal theories of a party's attorney or other representative concerning the litigation. 
· Reasons to shield work product from discovery:

· Chilling effect 

· Attorneys will avoid putting ideas in writing or will write them in misleading ways. 

· Incentive against full trial prep

· Lawyers should not be treated like witnesses

· Free riding 

· Advantage of getting someone else’s work 

· Work Product can be generated by the party or ANY representative of the party.

· Does not have to be a lawyer. (can be for example, a private investigator) 
· Discovery Tools 

· Mandatory Initial Disclosures: (Rule 26(a))
· Duty to disclose initially (at most 14 days after Rule 26(f) conference)----(26(a)(1)(C). 
· 26(a)(1): Initial disclosures; disclosing party may use to support its own claims/defenses

· Witnesses
· name of each individual likely to have discoverable information (along with information) that party may use to support its claims or defenses unless the use would be solely for impeachment

· Documents
· copy/location of all documents, e-stored info, and tangible things that party has and may use to support its claims or defenses unless the use would be solely for impeachment

· Damages
· computation of damages and which documents/evidence the numbers came from (unless privileged)

· Insurance
· any insurance agreement where insurance may be liable to satisfy all or part of a possible judgement  

· 26(a)(2): Expert Witness Disclosures 
· After discovery, if you are going to have expert testimony, you must provide information. 
· 26(a)(3): Pretrial Disclosures; if you don't disclose, and it’s helpful for you, you can't use at trial. 
· (Close to trial)
· Trial witnesses

· Deposition for trial

· Trial exhibits 

· Party-Driven Discovery: 

· Rule 1: just, speedy, inexpensive 
· Rule 5(d)(1)(A): Discovery materials are not filed with the court. 

· Rule 26d: Discovery methods may be used in any sequence. 
· In absence of a court order, parties are free to schedule their own discovery, subject to limitations in 26(d)(1). 
· Rule 26e: duty to supplement: when things are overlooked, you find things later, you must supplement your response.

· Rule 26(g): Rule 11-like duties of candor and care. 
· Honest and fore coming 

· Signing discovery documents certify. 

· Rule 26(f): parties are required to meet each other prior to discovery to make a discovery plan. This plan is submitted to judge, who then uses it to create a schedule order under rule 16b (as timely as possible, but within 90 days after complaint is filed). 
· Methods for information exchange under discovery: (to parties or non-parties) 
· Depositions (Rules 27-32)

· Can be used against non-parties (subpoenaing non-party witnesses to answer questions and give testimony) 
· Must subpoena (court order requiring attendance) non-party, or else will not show up. 

· A deposition is where a deponent testifies orally under oath (live/recorded/transcribed). 

· Happens in an attorney’s office

· Answering questions proposed by attorneys: written or oral. 
· Interrogatories (Rule 33)
· Written questions answered in writing under oath. 

· Have 30 days to answer. 

· Helpful for background information. 

· Can be sent ONLY to parties (cannot be sent to non-parties) 
· Requests for Production (Rule 34)
· A written request for access to things, such as documents, ESI, etc. 

· May be used to get information from non-parties (must subpoena) 
· Physical or Mental Examinations (Rule 35) 
· Must get a court order. (only one required) 

· Show that the medical condition is in controversy and must show good cause. 

· Can only get an order to examine a party, or someone in the party’s custody/legal control (very narrow, does not include employer/employee, example is parent/child) 
· Requests for admission (Rule 36) 
· Admit/deny any discoverable matter. 

· If you do not deny, you have admitted

· ONLY available to parties. (not non-parties) 
· Discovery Management 

· Scheduling 
· To formulate a discovery plan, the parties hold a discovery conference at least 21 days before the scheduling conference(16b) and submit their discovery plan within 14 days after the discovery conference.

· Rule 26(f): 

· Parties must discuss case, discuss potential problems with discovery, etc. 

· The parties must submit a discovery plan to the court. 

· The parties must product 26(a)(1) disclosures no more than 14 days AFTER 26(f) meeting. 

· Discovery Schedule: Rule 16(b)

· (1): the judge must issue a scheduling order after: (roadmap telling parties when things are going to be done) 
· Receiving the parties’ written report from their Rule 26(f) (Discovery Conference) OR

· After personally consulting w/ attys or pro se clients if there were no conferences.

· (2): Judge must issue the Scheduling order for 16b conference (pretrial conference) ASAP within either 

· 90 days after the D has been served w/ complaint OR

· 60 days after any D has appeared, whichever is earlier.
· (3) "The scheduling order, must limit the time to

· Join other parties, 

· Amend the pleadings, 

· Complete discovery, and 

· File motions.

· (4) "A schedule may be modified only for good cause WITH the judge's consent. 
· Final Pretrial Conference: discuss what issues will be at trial. 

· Pretrial conference order: roadmap of what will occur at trial, so that there are no surprises! 
· Court Enforcing Discovery: 

· Three ways courts get involved in discovery: 

· Responding party asks for a protective order.
· Rule 26(c) → Protective Orders

· A party from whom discovery is sought may move for a protective order in court… which must include…

· WHEN THERE IS A DISPUTE: A certification that the movant has in good faith conferred with other party to try to resolve the dispute w/o court action.

· The court may issue an order to protect a party from 

· Annoyance, embarrassment, oppression, or undue burden or expense by…

· Preventing trade secrets from getting released,

· Limiting scope of discovery

· Making tighter schedule, etc.
· Rivera v. NIBCO, Inc: 26(c) Protective Order given because immigration status. 
· Where the responding party responds incompletely. 
· Rule 37: Motions to Compel 
· Objections denied, court must decide if they are well-taken, or the court issues a motion to compel to answer. 

· Where the responding party fails completely to respond. 
· Party seeking discovery does NOT have to make a motion to compel. 

· Motion for Sanctions Under Rule 37. 
· Rule 37 (b-f): sanctions for discovery misconduct (court has inherent power) 

· Extension of deadlines

· Payment of opponent’s expenses and fees

· Fine (payable to court) 

· Contempt of court 

· Inability to use withheld evidence

· Adverse instruction at trial (presumption of inference)

· Striking pleadings (loss of claims or defenses) 

· Dismissal or default judgement 

· Referral for bar discipline

PRETRIAL RESOLUTION: Deciding who wins/loses without even going to trial 

FAILURE TO STATE A CLAIM: RULE 12(b)(6) 

· Does this case belong in the litigation stream at all? 
· Waste of time if not. 
· Record: Looks at the face of the claim. 
· The court does NOT look at evidence (contrasted with SJ). 
· Test: 
· Court ONLY looks at allegations of fact and ignores conclusions of law. 
· Facts alleged must support a PLAUSIBLE claim, not just a possible claim 
· To determine plausibility, the judge uses her own experience/common sense (subjective standard)  
· Often, court will grant the motion to dismiss without prejudice/with leave to amend. 
SETTLEMENT 

· Can happen anytime. 

· To prevent future lawsuit

· Example: Whereas P and D wish to resolve the dispute between them, they agree as follows: 

· D will do X 

· P will release D from any future claims of liability arising from X events
· To resolve current lawsuit 

· Example: Whereas P and D wish to resolve THIS lawsuit between them, they agree as follows 

· D will do X 

· P will dismiss the lawsuit and release D from any future claims of liability arising from X events
DEFAULT JUDGEMENT
· Usually against the defendant

· Timeline: typically, in the beginning. But if D disappears, can occur anytime. 

· Ending an action without ruling on the merits 

· Obtaining Default Judgement

· Rule 55(a): 

· When a party 

· Against whom a judgement for affirmative relief is sought 

· Has failed to 

· Plead (no answer) or 

· Otherwise defend (Rule 12 motion)
· Setting Aside Default Judgement: 

· Rule 55(c)

· The court may… set aside a final default judgement under Rule 60(b)

· Rule 60(b)

· The court may relieve a party… from a final judgement… for the following: 

· The judgement is void (defendant was never served, or the court never had jurisdiction) or

· Any other reason that justifies relief. 
DISMISSALS UNDER RULE 41: 

· Dismissal WITH prejudice: may not sue for same claim 
· Dismissal WITHOUT prejudice: may attempt to sue again for same claim
· Two things that prevent infinite lawsuit: judge and statute of limitations. 
· Conditional dismissal with leave to amend
· (After SoL) 
· Complaint Lawsuit #1--“Action will be dismissed in 30 days unless P files an amended complaint” -- amended complaint Lawsuit #1
(1) INVOLUNTARY DISMISSAL

· Timeline: through pleadings, discovery, trial.

· Usually against the Plaintiff (although it is available to claimants who aren’t P’s under Rule 41(c)). 

· If the case is dismissed, the case is over and D does not have to do anything further. 

· Rule 41(b) 

· If the Plaintiff fails 
· To prosecute or

· To comply with these rules/a court order

· A defendant may move to dismiss

· The action or

· Any claim against it. 

· Court orders whose violation could lead to involuntary dismissal include: 

· Pretrial orders: 

· Scheduling order under Rule 16(b)(1)

· Other orders under Rule 16(d)

· (Rule 16(f)(1)(c): sanctions for violating pretrial orders)

· Discovery Orders 

· Protective Order under Rule 26c

· Order Compelling Discovery under Rule 37

· Rule 37(b)(2): sanctions for violating discovery orders

· Others

· Adjudication on the merits----prejudice 

· CLAIM PRECLUSION 
(2) VOLUNTARY DISMISSAL 

· Timeline: Anytime before opposing party serves an answer or motion for SJ. 
· Rule 41(a)
· (1) By Plaintiff
· Without Court order: P may dismiss an action without court order by filing
· A notice of dismissal before the opposing party serves an 
· Answer or
· Motion for SJ (12d)
· Stipulation of dismissal signed by all parties who have appeared(agreement) 
· Effect: 
· Unless the notice/stipulation states otherwise, dismissal is WITHOUT prejudice. 
· IF P previously dismissed any action based on/including the SAME claim, it is WITH prejudice. (2nd time = prejudiced.) 
· (2) By Court Order
· An action may be dismissed at P’s request only by 
· Court order 
· On terms that the court considers proper… 
· Unless the order states otherwise, the dismissal is WITHOUT prejudice. 
· In Re Bath and Kitchen Fixtures: Court ruled that the right to voluntarily dismiss your own complaint w/o prejudice can be preserved even after it's dismissed for failure to state a claim under 12(b)(6).
· Unless it was under 12(d), where facts outside the pleading were presented. 
SUMMARY JUDGEMENT
· BIG QUESTION: DO WE NEED A TRIAL? 

· Trials are necessary to: 

· Weigh competing evidence

· Resolve credibility questions 

· Choose among permissible inferences 

· Summary Judgement is proper when “there is no genuine dispute as to any material fact and the movant is entitled as a matter of law”. (Rule 56(a))
· Rule 56: 
· Rule 56(b): timing of motion

· ANYTIME ~before trial 
· “Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.” 
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· Rule 56(c): Procedures (records and arguments)

· Rule 56(c)(1) Record for the motion:
· Includes a preview of trial evidence: 

· Admissions (in answer or response to requests for admission) 

· Affidavits, declarations, deposition transcripts, discovered documents, interrogatory answers 

· Allegations in pleading NOT RELEVANT. (not under oath)  
· Viewed Most Favorably to Non-Moving Party: 

· Disputed facts are resolved in favor of non-moving party

· Undisputed facts are accepted as true 

· Permissible inferences drawn in favor of non-moving party

· Rule 56(c)(2): a party may object that a material cannot be presented in a form that would be admissible in evidence 
· Rule12(d): Presenting matters OUTSIDE the pleadings:
· If on a motion under 12(b)(6)… matters outside the pleadings are 

· Presented to and 

· Not excluded by the court

· The motion must be treated as one for Summary Judgement under Rule 56. 
· Rule 56(d): Delay of ruling to allow discovery 

· If a nonmovant shows by affidavit or declaration that, for SPECIFIC reasons, it can't present facts essential to justify its opposite

· The court may defer considering the motion or deny it

· Allow time to take discovery

· Issue any other appropriate order

· How to prevail on a motion for SJ? 

· Movant: 
· show that there is no genuine dispute of material fact AND 
· movant is legally entitled to judgement as a matter if law. 
· Non-movant must show that:

· IS a genuine dispute of material fact OR 
· movant is not legally entitled to judgement 
· OR motion is premature (Rule 56(d))

· Entitled to Judgement? 
· Legal theory of case + Burden of Proof at Trial
· To win: 

· Burden at trial: evidence for ALL elements 

· “proof of the elements” 

· No burden at trial: dispute about at least ONE element 

· “disproof of the elements’ OR 

· “absence of proof of an element”, meaning that the other side has no evidence to prove at least one element.

· Affirmative defenses: 

· Defendant: Provide evidence for ALL elements 

· Plaintiff: Provide evidence for at least ONE element 

· When is the dispute of material fact GENUINE? 

· SJ---NOT weighing evidence/determining credibility, asking if there is a dispute.


· There is a dispute, even if the amount of evidence is lopsided because the jury is the fact finder, and they must determine the credibility of witnesses. 

· NO GENUINE DISPUTE IF one side has ZERO evidence. 

· Rule 56(c)(1): a party asserting that a fact cannot be or is genuinely disputed must support the assertion by: 

· Citing to particular materials in the record OR 

· Showing 

· That the materials cited do not establish the absence or presence of a genuine dispute or 

· That an adverse party cannot produce admissible evidence to support the fact. 

· Hypo: 

· P is hit by a car driven by D. P alleges that D ran through a red light. D makes a motion for SJ, supported by affidavits saying that D had the green light and P was jaywalking. 

· P in response relies on the allegations of the complaint-----No dispute of fact. 

· If P submits an affidavit of 1 witness------DISPUTE of fact. 

· Scott v. Harris:

· If there is a video that shows the entire event, the court MAY grant SJ if the video shows that there is no genuine dispute of fact. (even if the other party submits affidavits) 

· **Facts must be viewed in light most favorable to party opposing SJ, but when a video on the record blatantly contradicts story of opposer so that no reasonable jury would believe it, SJ may be appropriate**
· Foster v. Delo
· Foster, a black prisoner, sues prison superintendent, Delo, for discriminating against him for being black and only allowing white inmates to purchase outside electronics. Also, Foster claims Delo denied him permission to get electronics as retaliation for Foster suing him in the first place.
· Ct. says, let's only grant partial SJ on the retaliation claim b/c there's NO genuine dispute of fact there as opposed to the discrimination claim.
· Slaven v. City of Salem: Guy hangs himself in his jail cell using his belt. Sister claims the city knew or should have known brother's suicidal tendencies and should not have let him go in with his belt. City gets their motion for SJ granted
· To avoid summary judgement against her, plaintiff MUST allege specific facts establishing a triable issue, not just mere ALLEGATIONS.                        
· Fact that brother was wearing a belt is not material bc it cannot establish a preliminary finding that the city knew or should have known he was wearing a belt
· Mixed Questions: 

· Question of Law---Judge 

· Whether a breach of K is “material:

· Whether a party made a promise 
· What the industry standard is, and whether a party performed consistently with that standard

· Question of Fact---Jury 

· Interpretation of language in an insurance contract.

· Whether the constitution protects an alleged property interest.

· Mixed questions of fact and law (facts + determine if facts satisfy a legal standard) 

· Ordinarily, if inferences must be draw, let the jury be the trier of fact. 

· BUT if there is only one reasonable inference, the issue becomes a question of law for the judge.

· In which case, the SJ record must be viewed as favorably as possible for the non-moving party, but not more favorably.
TRIAL
JUDGEMENT AS A MATTER OF LAW (JMOL)// Directed Verdict
· BIG QUESTION: if no evidence, why have a trial?
· For P to win, must have valid legal theory + proof of facts (prima facie case) 

· Judge decides that no need to go to the jury (grant JMOL), IF judge decides that reasonable people could not disagree with the result. 

· JMOL dispositive motion: 

· Record: 
· Trial record (witness testimony, exhibits, admissions) 
· No longer relevant: SJ record, allegations in pleadings, discovery 
· Best-case scenario for nonmoving party:
· Undisputed facts are accepted as true
· Disputed facts resolved in favor of non-moving party 
· Impeached witness credibility resolved in favor of non-moving party 
· (permissible) inferences drawn in favor of non-moving party 
· Motion is granted if non-moving party CAN’T win even under best-case scenario 
· means believe the non-moving party’s witnesses and conflicting evidence in favor of non-mov; also, any inferences that have to be made also in favor of non-moving party.

· Legal Standard: a reasonable jury would not have a legally sufficient evidentiary basis to find for the non-moving party.
· IF the jury were to take all of P’s evidence, there is a chance that P may win, then the trial judge should not cut the trial short. 
· No evidence to support a certain party. (The judge may not “weigh” the evidence, as opposed to finding whether there IS any evidence from which the jury could find for the party against whom motion is directed). 

· Contrast with SJ Motion: 
· Essentially, it is the functional equivalent of SJ, except at trial. 
· SJ: 
· BEFORE trial 
· Based on documents that preview the trial evidence 
· No “genuine dispute as to any material fact and the movant is entitled to judgement as a matter of law” 
· Courts SHALL grant relief to successful moving party 
· JMOL:
· DURING trial 
· Based on trial evidence
· “a reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party”. 
· Courts MAY grant relief to successful moving party 
· Rule 50: 

· Rule 50(a) TIMING 
· JMOL is possible if a party has been fully heard on an ISSUE during a jury trial  
· A party can make a motion after the non-moving party has had the opportunity to present all of her evidence on the issue that is the subject of the motion. 
· A motion for JMOL may be made at any time BEFORE the case is submitted to the jury. 
· Judge MAY grant JMOL: Discretionary!! 
· Courts usually nervous about JMOL. 

· However, efficiency isn't really increased, and it somewhat disregards the intention of the 7th amendment in having a jury.

· Doesn't violate 7th amendment in reality however, because there was a similar option to JMOL in 1791. 

· BUT justice might better be served because the jury might get it wrong, saves time/money. 
· Pros and Cons to a JMOL

· Pros 

· Avoids unjust jury decision

· Potentially saves a little time and money. 
· Con

· Disregards jury verdicts

· Costs of motion
· Pennsylvania RR v. Chamberlain
· Brakeman on a railroad was killed mysteriously. Conflicting testimony from "witnesses" put on by Plaintiff collectively stated that nobody heard a crash. One guy put on by the defense said that he heard a crash, but Ct. determined that his testimony was "insubstantial and insufficient" ultimately because a jury would likely NOT find in favor of defense.
·  No genuine dispute of fact b/c D’s witness never saw the collision, he only inferred, which was only evident during trial once the judge actually heard both parties' claims.
· There can only be ONE CONCLUSION as to the verdict that a reasonable person would have reached.    
· Lane v. Hardee’s Food System: court must not weigh the evidence, even if it is minimum. If jury were to take all of P’s evidence, there is a chance that he might win so the trial shouldn’t be cut short. 
· Circumstantial evidence (mopping every day at 10:30am was enough) 
POST-TRIAL
RENEWED JMOL 

· Rule 50(b): 
· “If the court does not grant a motion for JMOL….no later than 28 days after the entry of judgement, the movant may file a renewed motion for judgement as a matter of law. 
· After a jury verdict, a party can file a renewed motion, but ONLY IF you filed a Rule 50(a) JMOL motion. (at a proper time at trial) 
· Timing: 
· After verdict
· No later than 28 days after entry of judgement 
· Why rule in favor of renewed JMOL? 
· When jury rules something that is surprising to the judge, grant renewed JMOL.
· If granted, enter victory for the party that moved for renewed JMOL. (same standard) 

· Jury reached a conclusion that reasonable people could not have reached. 
· Rule 50(c)(1): if renewed motion granted, it must conditionally rule on any motion for a new trial. 
NEW TRIAL 

· Rule 59 
· Rule 59(a)(1): Reasons for why a new trial can be granted
· “for any reason for which a new trial has heretofore been granted in an action at law in federal court”

· Process errors

· Legal errors by judge (incorrect jury instructions, incorrect evidentiary rulings)
· Attorney misconduct (improper argument, introducing/alluding to inadmissible evidence)
· Jury tampering 
· Jury misconduct 
· Verdict errors

· Jury verdict contrary to the “great weight” of the evidence 
· Newly discovered evidence 
· How is a motion for a new trial different than JMOL? 
· The big difference is the relief granted (and the standards). 
· JMOL: not another trial 
· New Trial: another trial. 
· Easier standard than JMOL!!! 
· Timing: May make a combined New Trial Motion with a Renewed JMOL motion (no later than 28 days after judgement) 
· If renewed JMOL is denied, rule on New Trial motion
· If Renewed JMOL is granted, conditionally rule on New Trial (Rule 50(c)). 
· If reversed on JMOL, then [hold new trial/reinstate verdict] 
· Court can decide on its own. 
· Motion for New Trial: Jury verdict contrary to the “great weight” of the evidence 

· Record: 
· Trial record (witness testimony, exhibits, admissions) + new evidence if needed 
· NOT viewed most favorable to non-moving party 
· Judge may act as “13th juror” to prevent a unanimous verdict (hung jury) 
· Judge may assess “weight” of the evidence but should be reluctant to override jury decisions about witness credibility. 
· Motion grant IF judge has a firm and definite conviction that the verdict is against the “great weight” of the evidence. 
· Contrast with JMOL: 
· JMOL
· Result: judgement
· Timing: after nonmovant was fully heard at trial, but before submission to jury 
· Record: trial evidence 
· Standard: a reasonable jury would not have a legally sufficient evidentiary basis to find for the non-moving party.
· New Trial: 
· Result: new trial 
· Timing: no later than 28 days after judgement 
· Record: trial evidence + any new evidence 
· Standard: verdicts against the weight of the evidence (case law) 
· STANDARD: how wrong must the verdict be? 
· Cannot be: “if I was on the jury, I would have voted differently” ---- courts have a preference to avoid overturning jury decisions. (especially when nothing tricky).
· BUT… the rules allow it when it is against the weight of the evidence, seriously erroneous result, miscarriage of justice, firm/definite conviction. (Discretionary ruling for the judge) 
· This is an easier standard to satisfy than the JMOL standard. Even though there was a legally sufficient evidentiary basis to support the jury’s verdict (as in JMOL), a court could validly conclude (taking all the evidence into account, and not just the bare minimum of evidence needed to deny JMOL) that a verdict went against the great weight of the evidence to grant a new trial
· Motion for New Trial: Process Errors: 

· Record: 
· Trial record (witness testimony, exhibits, admissions) + additional evidence, if necessary (witness testimony, declarations, exhibits) 
· Depending on the record, a court may: 

· Accept undisputed facts as true

· If necessary, to the motion, judge must find some facts, through evidentiary hearing if needed. 

· Grant motion depending on the standards for that error (consult case law)
· Trivedi v. Cooper: Indian guy sued supervisor for discriminating against him and not promoting him + retaliation. Supervisor moves for JMOL under 50(a) for these 2 points, denied on both counts. Indian guy wins and gets huge judgment of $700,000. Supervisor makes renewed JMOL motion under 50(b) with an added claim (denied cause 50(a) claims = 50(b) claims) and requests new trial if not renewed JMOL
· Unlike SJ or JMOL, here, judges CAN weigh the evidence of the parties. Court will order a new trial IF there are "weight-of-the-evidence errors", such as 1) jury actually made erroneous finding, 2) damages were way too excessive, 3) judge gave incorrect jury instructions.                
MOTION TO VACATE/RELIF FROM JUDGEMENT
· Rule 60(b)
· On motion and just terms, the court MAY relieve a party… from a final judgement, order, or proceeding for the following reasons: 
· Mistake, inadvertence, surprise, or excusable neglect
· Neglect is excusable on the basis of four factors:

· (1) The danger of prejudice to the opposing party.

· (2) The length of the delay and its potential impact on the proceedings

· (3) The reason for the delay

· (4) Whether the movant acted in good faith

· Newly discovered evidence that with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b).
· Evidence newly discovered after trial 
· Due diligence (evidence must not have been available earlier) 
· Evidence is significant; the new trial would probably lead to a new result 
· Fraud… misrepresentation, or misconduct by an opposing party
· Litigation misconduct---clear and convincing evidence needed 
· Misconduct prevented a fair preparation or presentation 
· The judgement is void (i.e. no jurisdiction) 
· The judgement is based on an earlier judgement that has been reversed or vacated. 
· Any other reason that justifies relief. 
· Timing: 60(c) 
· Way after trial. 
· Rule 60(b)(1-3)-----within 1 year after judgement 
· If it is based on mistake, new evidence, or fraud. 
· Rule 60(b)(4-6)-----within a reasonable time

· Generally, very difficult to win a motion to vacate. 
· Discretionary--- except if the original judgement was void (no subject matter jurisdiction for example), not discretionary, the judge MUST set aside the judgement. 

· Motion to Vacate Judgement: 

· Record: 

· Trial record (if case went to trial) or dispositive motion record (if case resolved without trial + additional evidence if necessary (witness testimony, declarations, exhibits)
· Depending on the record, a court may: 

· Accept undisputed facts as true

· If necessary, to the motion, judge must find some facts, through evidentiary hearing if needed. 

· Grant motion depending on the standards for that error (consult case law)

APPEALS: 

· What’s the purpose of an appeal? 
· To correct legal errors of the trial court judge (including jury errors) 
· An appeal is NOT a new trial. 
· No new evidence, no new arguments for reversing the trial court 
· Although it is OK to phrase arguments differently or cite different authorities, it is NOT OK to introduce wholly new theories for reversal. 
· Exception: Appellate court may affirm on any basis supported by the trial record, even if it relies on a new legal theory. 
· Exception: SMJ may be raised for the first time on appeal, even if not argued below. 

· Right to appeal:

· Right to appeal a trial court judgment: Statutory right 

· Right to appeal a court of appeals judgement: discretionary on the basis of SCOTUS’s agree to review
· Appellate court options: 

· Affirm 

· Reverse (with or without remand) 

· Dismiss the appeal 

· Notice of appeal: how and TIMING? 

· In a civil case, the notice of appeal must be 

· Filed with a district clerk (not court of appeals) 
· Within 30 days after the judgement or order appealed from is entered. 

· What May be appealed (Reviewability) 

· Prejudice: only things that could affect the outcome can be appealed. 

· Harmless error: the court must disregard errors that don't affect any party's substantial rights
· Aggrieved Party: only a party “aggrieved” by a trial court decision may appeal
· Preservation (in trial court) 

· Court of appeals will not consider arguments for reversal that were not made to the trial court 

· Parties must preserve their arguments for appeal by asserting them in trial court

· Presentation (to appellate court) 

· Court of appeals will not consider arguments not made to it.

· Exception: federal subject matter jurisdiction may be raised at any time

· Parties must present their arguments to the court of appeals.

· When to Appeal? (Appealability)

· Final decision rule: a final decision ends the litigation…and leaves nothing for the trial court to do on the merits of the case but execute the judgement
· The court of appeals has jurisdiction of appeals from all final decisions of the district court. (interpreted to mean final judgements) 

· District court must wrap up the case. 

· Merits: does NOT include damages, etc. 

· Avoids Piecemeal Appeals: delays the case

· Exceptions to final decision rule (Interlocutory Appeal: appeals for decisions that were not final) 
· Partial judgement (Rule 54(b))

· Multiple claims or multiple parties AND district judge can expressly enter final judgement on one or more of the claims/parties, AND district judge must make express finding that there is no just reason for delay of appeal. 

· Trial court: “part of the case is over, and I will allow you to appeal that part while the remainder stays here.”

· Appeal of Injunctions 

· Trial court: “I grant or deny your request for an injunction (including pretrial injunctions)” 

· Certified Questions: 

· Trial court: “I need guidance from the court of appeals before proceeding further on this case.” AND 

· Issue is a controlling question of law AND there is substantial grounds of difference of opinion

· Court of appeals: “we agree to decide that issue on interlocutory appeal”. 

· Deciding the Appeal (Standards of Appellate Review) 

· How wrong must the trial court be? 

· Clear Error Standard 

· Most deference to trial court

· Used for factual findings 
· Court of appeals defers to court, unless the error is clearly erroneous
· Abuse of Discretion

· Somewhat deference to trial court 

· For judgement calls with a range of correct answers

· Court of appeals defers to court, unless it abused its discretion by going outside unacceptable bounds

· De novo

· NO deference to trial court—court of appeals substitutes its own interpretation of law
· Pure legal questions with only one correct answer.
MAJOR MOTIONS
	RULE
	NAME
	RELEVANT RECORD
**viewed most favorably to non-moving party**
	WHO MOVES
	TIMING
	NOTES

	12(b)(6)
	Motion to Dismiss for Failure to State a Claim
	The complaint (or other pleading that attempts to state a claim)

Consider NO matter beyond complaint Rule 12(d) 


	Δ
	Can be made anytime throughout trial, before verdict. 


	Two types: Legal theory and adequacy of factual allegations. 
All factual allegations in complaint assumed to be true except parts that are legal conclusions. (Twiqbal)
DISPOSITIVE MOTION

	12(b) 
	Motion to Dismiss for Other Reasons
	
	Δ
	
	Waivable Defenses: 12(b) 2, 3, 4, 5 
These MUST be put in your first Rule 12 response, or else they are waived. 

	12(c)
	Motion for Judgement on the Pleadings
	Here, consult BOTH pleading that states a claim and a responsive pleading. 

No evidence beyond pleadings (12(d))


	Π or Δ
	After pleadings are closed (but early enough not to delay trial) 
	A party may move for judgement on the pleadings.
Can be converted to SJ 

This is RARE. 

On motion by π:

π’s allegations denied by ∆ are false.

π’s allegations admitted by ∆ are true.

∆’s allegations regarding affirmative defenses are true. 

On motion by ∆: (for ∆ identical to 12(b)(6))

π’s allegations are true.

∆’s allegations regarding affirmative defenses are false.



	56
	Motion for Summary Judgement (SJ)
	Includes a preview of trial evidence 
Allegations in pleading NOT relevant
	Π or Δ 
	Anytime until 30 das after end of discovery
	“No genuine dispute as to any material fact and the movant is entitled as a matter of law.”
Disputed facts are resolved in favor of non-moving party

Undisputed facts are accepted as true 

Permissible inferences drawn in favor of non-moving party



	50(a)
	Motion for Judgement as a Matter of Law (JMOL)
	Trial Record (witness testimony, exhibits, admissions)
No longer relevant: SJ record, allegations in pleadings
	Π or Δ
	When a party has been FULLY HEARD on an issue during a jury trial
(any time before submitted to jury)
	“A reasonable jury would not have a legally sufficient evidentiary basis to find for nonmoving party”
Best-case scenario for nonmoving party:

Undisputed facts are accepted as true

Disputed facts resolved in favor of non-moving party 

Impeached witness credibility resolved in favor of non-moving party 

(permissible) inferences drawn in favor of non-moving party 



	50(b)
	Renewed Motion for Judgement as a Matter of Law (Renewed JMOL)
	Same as JMOL
	Π or Δ
	After verdict
No Later than 28 days after judgement
	Jury reached a conclusion that reasonable people could not have reached
If no JMOL, no renewed JMOL

	59
	Motion for New Trial
	“Great weight of evidence”: 

Trial record 
Process Errors: Trial record +additional evidence
	Π or Δ
	No Later than 28 days after judgement

(May be combined with renewed JMOL)
	Motion should be granted IF judge has a firm and definite conviction that the verdict is against the “great weight” of evidence. 

**NOT viewed most favorable to non-moving party
 

	60(b)
	Motion to Vacate Judgement 
	Trial Record or dispositive motion record + additional evidence if needed
	Π or Δ
	Within 1 year after judgement 

OR

Within a reasonable time
	Mistake/excusable neglect, newly discovered evidence, fraud, void judgement, or earlier judgement that is reversed
DISCRETIONARY 


12(A)(1)(a)—21 DAYS





12(A)(4): denied motion, 14 days after notice 








