Introduction to Civ Pro
A. Goals of the Procedural System

a. Accuracy (Resolve Dispute According to Law)

b. Access (Parties Meaningfully Participate Without Gamesmanship)

c. Efficiency (Timely Decisions at Reasonable Cost)

d. Consistency (Equal Outcomes for Similar Cases Regardless of Status)

e. Transparency (Open and Public Process)

Due Process

A. Due process is fair, efficient, and reasonable resolution of claims

B. What does it Protect?

a. 5th and 14th Amendments (fed and states)

i. No person can be denied “life, liberty, or property” without due process of law

b. Due Process Clause

i. Expand liberty to include things like to marry, to contract, to enjoy the privileges recognized under common law to be essential to the orderly pursuit of happiness

ii. Property expanded to include non-tangibles (Goldberg v. Kelly)

1. Any legitimate claim of entitlement, including government benefits 
C. Goldberg v. Kelly – Kelly (plaintiff) represented a group of residents of New York City receiving financial aid under the federally assisted program. Kelly brought suit against Goldberg and other New York City and New York State officials (defendants) tasked with administering these programs. The suit was brought in district court on the grounds that the state terminated such aid without prior notice and hearing, thereby denying Kelly’s right of due process. Welfare provides the means to obtain essential food, clothing, housing, and medical care for recipients. Termination of aid, during the pendency of the resolution over eligibility, might deprive an eligible recipient of the very means by which to live while he waits. Only a pre-termination evidentiary hearing would provide a welfare recipient with procedural due process because of the significant individual interests at stake.
a. Rule: When a state seeks to terminate welfare benefits, procedural due process requires the state to provide the recipient with a pre-termination evidentiary hearing for the purpose of determining the validity of discontinuing public assistance in order to protect the recipient against an erroneous termination of his benefits
b. What's necessary for due process: Timely notice, present witnesses, confront accusers, written explanation of what happened at the hearing, right to counsel

c. Represents a high watermark in the Courts willingness to provide procedural safeguards for deprivations of government benefits—like the opportunity to appear with counsel, confront witnesses, and receive hearing from neutral examiner on the record
D. Matthews v. Eldridge – Eldridge began receiving Social Security benefits in June 1968. In March 1972, the state agency in charge of monitoring Eldridge’s medical condition sent him a questionnaire. Based on Eldridge’s answers to the questionnaire and reports from Eldridge’s doctor and a psychiatric consultant, the state agency informed Eldridge that he was no longer eligible for benefits. Eldridge disputed this decision in writing, but the state agency terminated his benefits. The Social Security Administration accepted this determination and advised Eldridge that his benefits would terminate after that month. The notification informed Eldridge that he had the right to seek reconsideration by the state agency within six months. Eldridge did not request reconsideration, but filed a lawsuit challenging the constitutionality of the administrative procedures used to determine whether a Social Security recipient has a continuing disability
a. Rule: When an administrative procedure meets the constitutional guarantees of the Due Process Clause requires a consideration of three factors: (1) the private interest at stake in the administrative action; (2) the risk of an erroneous deprivation of this interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and (3) the government’s interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedural requirements would entail
b. Disability: (1) Inability to do old job, or any kind of “gainful work in the national economy” considering age, work experience, and education (2) because of physical or mental impairment.   
i. Benefits calculated by age, pay, and dependents

ii. Process: Caseworkers reevaluate claims by consulting with beneficiaries. They can reconsider after upon written appeal.  An evidentiary hearing is provided only after benefits are denied to those who request them
E. Matthews v. Eldridge Test

a. Private Interest

i. Goldberg: “Welfare provides the means to obtain essential food, clothing, housing, and medical care…His need to concentrate upon finding the means for daily subsistence, in turn, adversely affects his ability to seek redress.”
ii. Matthews: Year long delays to determine benefits for families with “modest resources” can impose “significant” hardship. But not as much as it would on welfare recipients
b. Risk of Error Without More Procedures

i. G: Consulting a social worker isn’t enough. People need notice, an explanation, personally appear, present evidence, confront witnesses, and argue, especially to assess credibility of witnesses in fact-specific determinations.
ii. M: Consulting with, social workers, access to information, and written submissions are enough. The decision to stop disability benefits turn upon “routine, standard, and unbiased medical reports by physician specialists.”
c. Government Interest

i. G: “The same governmental interests that counsel the provision of welfare counsel as well its uninterrupted provision.” Also, states save can money by “developing procedures for prompt pre-termination hearings.”
ii. M: “The most visible burden would be the incremental cost resulting from the increased number of hearings and the expense of providing benefits to ineligible recipients pending decision.”
F. Goldberg versus Matthews Decisions

a. Eldridge marks a departure from Goldberg.  Goldberg only asked, given all circumstances, if the petitioner was treated fairly under a set of procedural rules
b. After Eldridge, Courts consider what process is due, under a three-part test: (1) What is the nature of protected interest? (2) What is the chance of error under the old process in comparison to the new one? (3) What is the governments interests in the existing scheme?

i. Now, many cases, rarely receive a full evidentiary hearing before crucial governmental decision. But there are some exceptions
G. Other Applications
a. Exception for Opportunities to “Consult.” Even though no full evidentiary hearing is required, courts appear to require some opportunity for notice and an opportunity to respond
i. Before suspension from school

ii. May also receive full hearing before permanent deprivation

1. i.e. loss of child custody

b. Emergency Exception to Exception. For over a century, however, the court has also held that a hearing may be delayed when the rules are specifically tailored to an “emergency.”

i. Loan officers embezzling funds or Officers smoking pot

H. Waterstone v. DHS

a. Private Interest: DHS’s procedure doesn’t implicate Waterstone’s ability to eat (well, a little). But it does compromise other valuable rights: travel, see kids, work, and arguably, his good name.
b. Risk of Error w/out more Procedures: An internally, secure process exists to vet names at multiple stages at the FBI and DHS. But unlike Goldberg or Matthews, almost no process exists to consult, obtain info, submit evidence or get an explanation
c. Gov’t Interest: The US needs to fight terrorism and withhold classified information. But bad data also undermines security. And it can supply unclassified summaries or give info to counsel with security clearances
I. Courts weigh three factors to determine whether a government body complies with Due Process: (1) the plaintiffs’ private interests, (2) the risk plaintiffs will be erroneously deprived of their interests with existing procedures, and the value of the additional safeguards proposed by the plaintiffs, and (3) the government’s interests. 
Forum Selection

A. Personal Jurisdiction (protects Defendant)
a. Personal jurisdiction is based on the idea that the defendant can reasonably expect a suit in the forum state when the defendant’s contacts with the forum are of such a quality and nature that the defendant should expect to be sued in the forum

i. Has to be consistent w/ due process

b. The parties usually must have some connection to the location of the court. If so, the court is said to have “personal jurisdiction” over those parties

c. A court can hear a case if the state where it is located has some connection to the 

i. (a) defendant or 

ii. (b) the event that gave rise to the claim
d. You can sue where the Defendant (1) made “minimum contacts” with the state, (2) the claim arose out of or related to those contacts, and (3) hearing the dispute there is “reasonable.” 
i. This is called “Specific Jurisdiction.”

ii. A defendant must have minimum contacts such that the suit doesn’t offend fair play and substantial justice to exercise jurisdiction

e. Look at the factors that connect the party and suit with the state and ask if they are sufficient for a reasonable (objective) expectation of a suit in the forum state (on this particular matter)

i. OC anti-mask case; AZ or CA?
f. Where the defenandt is basically at home = General Jursidiction
B. Subject Matter Jurisdiction

a. Subject matter jurisdiction dictates the kind of case a court has the authority to resolve given the characteristics of the parties, the topic of the dispute, the type of case, the amount at stake, etc.

i. Can be raised by either the court or the parties (as opposed to personal jurisdiction, which can only be raised by the defendant)

ii. No time limit to waive subject matter jurisdiction, any actor can raise the issue at any point in the lawsuit

b. States v. Federal Court

i. State courts have general subject matter jurisdiction, so they are presumed able to hear any case except those exclusively in the jurisdiction of federal courts (ex. Patent law claims)

ii. Federal courts have limited subject matter jurisdiction, so they can only hear cases that fall within their jurisdiction per Article III Section 2 of the Constitution or by a statute
c. Diversity Jurisdiction

i. federal courts can hear cases between people from different states, when the lawsuit 
involves more than $75,000. 
d. Federal Question Jurisdiction

i. Federal courts can also hear cases that arise under federal law—like the Constitution or a federal statute
C. Venue, personal jurisdiction, process, service of process (Rule 12(a)(1)(A)(60 days) - if you waive service of process you get more time to write motions or answer
Preliminary Motions (Remedies)
	Remedy
	FRCP
	Standard
	Cases
	Application

	Replevin
	64
	May seize property, under state law, at beginning of action to satisfy a judgment. You must provide notice, evidence, bond and before neutral decisionmaker. If done without notice, you need a good reason. 
	Fuentes v. Shevin
	Jonah and the Seizure of the ZG Green Screen



	TRO
	65
	May immediately and temporarily enjoin conduct at beginning of action if: (1) likely to win on merits; (2) suffer irreparable harm; (3) balance of equities tips in your favor, (4) public interest supports it. Can be with or without notice, but need a reason if without notice. 
	Winter v. NRDC
	Index Newspapers v. Dep’t of Homeland Security


	Preliminary Injunction
	65
	May enjoin conduct before trial if: (1) likely to win on merits; (2) suffer irreparable harm; (3) balance of equities tips in your favor, (4) public interest supports it. You must notify the other side.
	Winter v. NRDC
	Epic Games v. Apple Inc. 




Preliminary Motions - Replevin
A. Fuentes v. Shevin – Fuentes purchased a gas stove and later a phonograph from Firestone represented by court officer Shevin under separate payment plans. Under the payment plan Firestone retained title but Fuentes could possess the property until she defaulted on payments. After a dispute over maintenance of the stove, Firestone brought a repossession action in state court for Fuentes failing to make the monthly payments. Firestone instituted an action in small claims court for repossession and obtained a writ of replevin. The sheriff seized both the stove and phonograph from Fuentes’s home even though Fuentes had not yet received the summons to answer Firestone’s complaint. Fuentes had no notice of the writ. The Florida statute at issue makes no requirement of the applicant to make a “convincing showing” prior to seizure of the goods in question.
a. Rule: Notice and opportunity to be heard must be granted at a meaningful time and in a meaningful manner. Any taking by the state of personal property requires this due process
i. Violates Rule 65(a)(1) ( no notice 

B. Rule 64 – Seizing a Person or Property

a. Subsection (b) allows replevin as one of the remedies available and regardless of whether state procedure requires an independent action

b. Subsection (a) allows the state to provide for seizing a person/property to secure satisfaction of a potential judgement but federal statutes can govern the extent to which it applies
Preliminary Injunctions 

A. Rule 65 – Injunctions and Restraining Orders

a. 65(a) Preliminary Injunction
i. 65(a)(1): Notice: The court may issue a prelim. Injunction only on notice to the adverse party

ii. 65(a)(2): Consolidating the Hearing w/ Trial on the Merits: before or after beginning the hearing on a motion for a prelim. Injunction, court can advance the trial on the merits and consolidate it w/ the hearing. Evidence received in the motion that would be admissible in trial becomes part of trial record and not repeated but court must preserve any party’s right to jury trial. 
B. Preliminary Motions: Legal Standard (Questions to ask)
a. Likelihood of Success on the Merits
i. How likely is it that you will win?
b. Irreparable Harm

i. Is there a reason you cannot wait and get money damages, if you win later?
c. Balance of Equities

i. Who is worse off with or without the injunction?

d. Public Interest

i. How will an injunction impact other people and interests?

C. What is the standard for preliminary injunction?
a. Plaintiffs must show “irreparable injury is likely” not just “possible”
Temporary Restraining Orders 
A. Rule 65(b): Temporary Restraining Order

a. 65(b)(1): Issuing w/out Notice: A court may issue a temporary restraining order without written or oral notice to the adverse party or its attorney only if: 

i. (A) specific facts in an affidavit or a verified complaint clearly show that immediate and irreparable injury, loss, or damage will result to the movant before the adverse party can be heard in opposition; and

ii. (B) the movant’s attorney certifies in writing any efforts made to give notice and the reasons why it shouldn’t be required.

b. 65(b)(2): Contents; Expiration: every temp. restraining order issued without notice must state the date and hour it was issued; describe the injury and state why it’s irreparable; state why it was issued without notice; and be promptly filed in the clerk’s office and entered in the record. Order expires at time after entry – not to exceed 14 days – that the court sets, unless before that time the court, for good cause, extends it for a like period or the adverse party consents to a longer extension
i. Reasons for extension must be entered in the record

B. Rules you needed to establish temporary restraining orders, a special kind of injunction:

a. Important government or public interest

b. An immediate threat to relief you seek

c. Independent assurance the claim has merit

C. Winter v. NRDC – The Marine Mammal Protection Act of 1972 (MMPA) generally prohibits any individual from harassing, hunting, capturing, or killing a marine mammal. The U.S. Secretary of Defense may “exempt” any action from the MMPA if such acts are necessary for the national defense, including naval training exercises. The Secretary of Defense granted the U.S. Navy a two-year exemption from the MMPA for the training exercises off the coast of Southern California. Under the National Environmental Policy Act of 1969 (NEPA), federal agencies must prepare an environmental impact statement (EIS) for “every . . . major Federal actio[n] significantly affecting the quality of the human environment.” However, an EIS is not necessary if an agency issues an environmental assessment (EA) that concludes the proposed action will not have a significant impact on the environment. The Navy released its EA regarding the training exercises. The National Resources Defense Council, Inc. (NRDC), and several other environmental groups (collectively Plaintiffs), filed suit in federal district court against Donald Winter, Secretary of the U.S. Navy (the Navy) (defendant) alleging that the Navy’s use of mid-frequency active sonar during its training programs harmed marine life off the coast of Southern California in violation of several federal laws. Plaintiffs argued that the Navy should have prepared an EIS prior to commencing the training exercises. 
a. Rule: In awarding injunctive relief, a court must balance the competing claims of injury and must consider the effect the requested relief will have on each party.
b. Even if the plaintiff wins on the merits, the court says they may not get an injunction (or at least need a much narrower one). That’s how important the “balance of equities” and the “public interest” can be to an injunction
i. Here, there was an abundance of detailed evidence showing the likelihood (not just possibility) of irreparable harm to the sea life but gov’t interests of national security outweighed it

D. Standard for Obtaining Preliminary Injunction – Plaintiff must show:
a. He/she is likely to succeed on the merits

i. Winter: Avoids it. But says deference to “complex, subtle and professional” decisions training and control of “military force” may mean a narrowly tailored injunction towards producing an environmental report, even if plaintiff wins
b. He/she likely to suffer irreparable harm in the absence of the preliminary relief,

i. W: Court does not question the importance of plaintiffs’ ecological, scientific, and recreational interests which may very well be harmed. But they can be accommodated with a narrower injunction
c. The balance of equities tips in his or her favor, and

i. W: Although speculative, balance favored Navy given senior Navy officers’ “specific, predictive” judgments about how the preliminary injunction would reduce military effectiveness
d. That an injunction is in the public interest

i. Strong public interest in effective, realistic training of its Navy sailors.
E. Index Newspapers v. DHS – Journalists and legal observers covering protests in Portland claim that they have been assaulted by federal agents and blocked from reporting on police misconduct, at a safe distance from the protesters on public streets in violation of the First Amendment. They want a temporary restraining order blocking officers from dispersing, arresting, seizing their cameras, or using physical force against journalists or legal observers at protests. 
a. Injunction ordered officers not to assault, threaten, or disperse journalists or seize their recording equipment, but journalists need to be readily identifiable, set apart from the crowd, and without any probable cause to believe they had committed a crime.
i. Later it was stopped from going into effect…too many different interpretations of the balance of equities

Permanent Injunctions

A. Contempt – Walker v. Birmingham
a. In April 1963, the City of Birmingham (defendant) filed for an injunction to prevent 139 individuals and two organizations from protesting via parades, sit-ins, and kneel-ins on public and private property around the city. The City alleged that the planned protests would compromise the safety and welfare of the citizens of Birmingham. The court granted a preliminary injunction enjoining the named individuals from engaging in mass processions. Eight of the individuals included in the injunction, including Walker (plaintiff), participated in the marches despite the injunction. Walker and the other plaintiffs held a press conference, declaring that they would not honor the injunction b/c it violated their First and Fourteenth Amendment rights. After the march, city officials requested that the court issue an order to show cause why the plaintiffs should not be held in contempt of court for violating the injunction. At the hearing, the plaintiffs argued that the injunction was unconstitutional because it was vague and overbroad. The judge refused to consider the plaintiffs’ arguments because they had not attempted to file a motion to dissolve the injunction.

i. Rule: An injunction issuing out of a court of general jurisdiction with equity powers must be obeyed, however erroneous the action of the court may be, and the proper venue to challenge the injunction is through the court
1. Not appropriate to just defy judicial order, there is a judicial process that needs to be followed to contest a judicial order - you cant defy then challenge later
ii. “collateral bar” Rule: parties in litigation must obey even unconstitutional court orders until dissolved or set aside

1. Protects court’s ability to do its job

B. Permanent Injunctions and “Inadequate Remedies at Law”

a. In order to obtain a permanent injunction, you need to show that other forms of relief, like money damages, are “inadequate.”
i. Must convince the court that money isn’t enough to fix your problem. This is a little like what happens in TROs and PIs: you need to show more than just harm. 
1. You need to show irreparable harm 
ii. Money not enough: child separation, constitutional rights, destruction of wildlife, buying/selling a home
iii. Money enough: contracts, personal injury, libel/defamation
C. Lucy Webb Hayes Natl. Training School v. Geoghegan – Ellen Geoghegan (defendant) was a patient for a considerable amount of time at Sibley Memorial Hospital, which was operated by the Lucy Webb Hayes National Training School. The Hospital concluded that Geoghegan no longer needed acute care from the Hospital and could be cared for by a nursing home. The Hospital made a formal demand to Geoghegan’s husband to transfer her out. Geoghegan’s husband took the position that she should remain in the hospital until the end of her life. Geoghegan’s husband was ready and willing to pay whatever the hospital would charge for the extended stay. The School sued Geoghegan, seeking an injunction ordering Geoghegan to leave the Hospital
a. Rule: An injunction may be issued to enjoin a continuing trespass or a series of repeated trespasses if an action for damages would not be an adequate remedy.

i. One of most important rights of property is right to exclude
1. Diverting their facilities is in public interest and purpose isn’t lifelong care
a. Distributional effect: shouldn’t let the rich stay just b/c they can afford it
D. Walgreens v. Sara Creek – In an exclusivity clause in the lease, Sara promised not to lease space in the mall to any other company seeking to operate a pharmacy or a store containing a pharmacy. Sara informed Walgreen it was buying out a tenant and replacing it with a Phar-Mor store. (“deep discount” chain w/ a pharmacy same size as Walgreen). Walgreen filed an action for breach of contract against Sara and Phar-Mor and asked for an injunction against Sara’s lease of the space to Phar-Mor.
a. Rule: Damages are the normal remedy for a breach of contract, but a permanent injunction may be more appropriate if the plaintiff shows that damages are inadequate based on balancing the costs and benefits of the alternatives
i. opposite of Epic Games and Apple, which seeks an injunction to stay in Apple’s store
b. Court considered: (1) parties ability to negotiate an outcome themselves, (2) whether a damage award would be speculative and costly for court to determine, (3) the relative ease of issuing and enforcing an injunction, and (4) the impact of the injunction on third parties ( court favored simple injunction over long expensive trial

c. Bilateral monopoly - when you have injunction with just 2 parties and they negotiate over it but a concern is that it may have a spill over affect on other parties so their negotiation doesn’t just hurt the two parties
E. Injunctions v. Damages

a. Reasons for Injunctions = equitable remedies

i. When parties can calculate loss through negotiation, proving future damages is costly and speculative, and doesn’t hurt 3rd parties. 

ii. When injunction simply tells parties to stop 
iii. when the market can decide b/c injunctions lead to negotiations between parties and they bring in their own experts
b. Reasons for Damages = legal remedies

i. When courts can easily calculate past and future losses through with evidence and parties cannot negotiate outcome and result
ii. When courts must supervise continuously
F. Epic Games v. Apple - Epic is irreparably harmed. Tech moves fast: when gamers cannot play together app developers lose access, lose customers, good will and products that cannot be quantified. However, Epic deliberately brought this on itself and can return to Apple with an old version. If injunction is granted, Apple loses ability to invest in more protections for consumers. Epic who is fighting unlawful “tax” and will lose its business under Apple’s retaliation to preserve its monopoly and third parties also hurt

a. Like Geoghegan Epic’s core business threatened by Apple’s efforts to delist its product and bar outside developers from creating other programs for Fortnite

i. Third parties hurt would be other gamers who cannot play with each other and developers who cant work

b. Clean hands - when asking for injunction, court sees if plaintiff has engaged in unlawful activity as well

G. Preliminary v. Permanent Injunctions

a. Preliminary injunctions come before trial.  So, they require a party show (1)a likelihood of success on the merits, and (2) irreparable harm if the injunction isn’t granted before trial
b. Permanent injunctions come after a trial. So, if you (1) win on the merits, you need to show that (2) money damages will not adequately provide you with relief
c. Legal relief is “inadequate” for harm that is difficult for a court to value, including loss of family, constitutional violations, real estate or harms third parties or broader public interests
d. Courts may consider other considerations in determining whether damages are inadequate, including speculative nature of damages, impact on third parties, and whether parties may be able to negotiate a better result with an injunction than what a court can provide with damages
Starting a Case (Information Exchange + Parties)
Complaint
A. Elements of a Complaint

a. Provide a “short and plain statement showing” you are “entitled to relief”
b. Must include plausible facts to support your conclusions
c. Must state a “legal” claim (be supported by law)

d. Evolving standard reflects tradeoffs:

i. Screening out more weak claims sacrifices some good claims, particularly for unstated policies and practices unearthed in discovery
ii. Gives judges more power to determine “plausible claims” to save costs takes power from juries to assess facts
iii. Same tradeoffs we discussed at the beginning—between accuracy, efficiency, participation, and transparency
B. Rule 8(a)(2) – Legal and Factual Sufficiency
a. A pleading must contain:

i. “A short and plain statement of the claim showing that the pleader is entitled to relief.”

ii. That means the claim must be “legally sufficient.” The claim must be supported by law
iii. That also means the claim must be “factually sufficient.” SCOTUS said complaints cannot only express legal conclusions, but must be supported by facts. Facts need to be more than theoretically “possible,” but at least “plausible.” (Iqbal)
C. Rule 12(b)(6)

a. Before responding with an answer, a party may assert the following defenses by motion:

i. “[F]ailure to state a claim upon which relief can be granted.”
D. Legal Sufficiency – Haddle v. Garrison
a. Can someone fired from their job for cooperating in a government investigation sue under Section 1985 of the Civil Rights Act?

i. If two or more persons in any State or Territory conspire to deter, by force, intimidation, or threat, any party or witness in any court of the United States from attending such court, or from testifying to any matter pending therein freely fully, and truthfully, or to injure such party or witness in his person or property on account of his having so attended or testified…the party so injured or deprived may have an action for the recovery of damages
b. By legal sufficiency, we mean this: Assume all the facts are true. Would the law give you a remedy for your dispute?  

E. Factual Sufficiency – Conley v. Gibson
a. 1954, a railroad in Houston fires 45 black employees. Most positions are filled with white men, except for a handful of employees, who are rehired, but without seniority. The union, which must represent employees fired for discrimination, doesn’t do anything. The former employees sue the union claiming it broke its duty to fairly represent them and accuse it, and their employer, of discrimination. The union argues the complaint doesn’t provide specific facts to support “general allegations of discrimination,” but the Supreme Court allows the claim. 
i. “A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”
ii. FRCP doesn’t require a claimant to set out in detail the facts upon which he bases his claim. All the Rules require is ‘a short and plain statement of the claim’ that will give the defendant fair notice of what the plaintiff's claim is and the grounds upon which it rests
1. just enough evidence to prove claim exists
iii. Factual Sufficiency: the facts in the complaint are detailed enough to support the claim

F. Ashcroft v. Iqbal – Iqbal was arrested and detained during the investigation of the September 11, 2001 terrorist attacks. Iqbal claimed that the conditions of the custody violated the First and Fifth Amendments to the United States Constitution and sued former United States Attorney General John Ashcroft, Federal Bureau of Investigation Director Robert Mueller, and other officials (defendants) in district court. The complaint accused Ashcroft of being the “principal architect” and Mueller of being “instrumental” in the implementation of a discriminatory policy of confining individuals in harsh conditions based solely on their “religion, race, and/or national origin.” Court ruled: Under Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), a complaint will only survive a motion to dismiss if it alleges nonconclusory facts that, taken as true, state a claim to relief that is plausible on its face.
a. Court says two principles govern how to evaluate whether a complaint “states a claim that is plausible on its face:

i. Must be more than a legal conclusion: “First, the tenet that a court must accept as true all of the allegations contained in a complaint is inapplicable to legal conclusions. Threadbare recitals of the elements of a cause of action, supported by mere conclusory statements, do not suffice.”

ii. Facts must “plausibly” support a claim: “When there are well-pleaded factual allegations, a court should assume their veracity and then determine whether they plausibly give rise to an entitlement to relief” or instead whether there is an “obvious alternative explanation.”

G. Rule 8(d): Each allegation must be simple, concise, and direct. No technical form is required.
H. Rule 9(b): “Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.”
I. Test for Failure to State a Claim
a. Conclusory?
b. Plausible?
c. Obvious Alternative Explanation? 
J. Judd v. Weinstein – As shown in her 2015 interview with Variety, Ashley Judd has long known that Harvey Weinstein’s actions represented a pattern of predatory behavior. After the assault, she suspected she was blacklisted from other roles, including The Lord of the Rings, given Weinstein’s statements and retaliation against other women. 2017, The New York Times broke her story, along with other actresses, revealing Weinstein frequently promised prestigious jobs in exchange for sexual favors. It also discussed corporate memos documenting secret settlements, hidden by non-disclosure agreements. A month later, in an interview with New Zealand’s Stuff magazine, Peter Jackson revealed that Weinstein told him not to hire Judd “at all costs” stressing “she was a nightmare to work with.” Jackson said he decided to not retain Judd because of Weinstein.
a. Need to satisfy:

i. Professional relationship

ii. “Sexual advances, solicitations or requests” or demands that were “unwelcome, persistent or severe.”

iii. Inability to terminate relationship without hardship

iv. Plaintiff suffered or will suffer economic loss or disadvantage or personal injury as a result of misconduct. 

b. Legal Sufficiency

i. (1) There is a business, service, or professional connection between the plaintiff and defendant. Such a relationship may exist between a plaintiff and a person, including any of the following persons: 

1. (A) Physician, psychotherapist, or dentist. . . 

2. (B) Attorney, holder of a master's degree in social work, real estate agent, real estate appraiser, accountant, banker, trust officer, financial planner loan officer, collection service, building contractor, or escrow loan officer.

3. (C) Executor, trustee, or administrator.

4. (D) Landlord or property manager.

5. (E) Teacher.

6. (F) A relationship that is substantially similar to any of the above.
ii. Note: all show relationship of trust/power over another

1. Judd needed Weinstein such as a student needed a teacher or trusted him like a patient would his doctor
K. Notice Pleading

a. Rule 8(a)(1)-(3): short statement explaining the “grounds for the court’s jurisdiction”, a “short and plain statement showing the pleader is entitled to relief,” and demand for relief sought. 

b. Only need to give adverse parties enough info to notify them of the issues in dispute, in hopes that the parties would resolve the merits more quickly
Pleadings (Answers, Motions, Defenses)
	Motion
	So?

	ANSWER

	Denial
	No!

	Affirmative Defense
	But…

	Counterclaim
	Whaddyabout me!


a. denials, defenses, or counterclaims asserted in a pleading under Rule 7 and 8.
B. Rule 12(b): Motions Before the Answer

a. A party may assert the following defenses by motion:

i. 1) lack of subject-matter jurisdiction;

ii. 2) lack of personal jurisdiction;

iii. 3) improper venue;

iv. 4) insufficient process;

v. 5) insufficient service of process;

vi. 6) failure to state a claim upon which relief can be granted; and

vii. 7) failure to join a necessary party

b. Green: can do it anytime; red: have to do it before an answer otherwise waived; orange: can do it before the answer, part of the answer, or after it
C. Rule 8(b): Answering the Complaint
a. Responses: Admit, Deny, Defendant lacks sufficient information to admit or deny the allegation
b. requires defendant to deny only allegations that she actually disputes
c. 8(b)(6): any allegation not denied is admitted
D. Rule 12(f): Motion to Strike
a. Most common use - allows party to challenge a part of a pleading that fails under substantive law, even though the rest of the pleading states a claim or defense
b. Less common use - forces removal of irrelevant and prejudicial allegations in a pleading
i. Strike any "redundant, immaterial, impertinent, or scandalous matter"
1. No relation to case or unnecessarily confusing
ii. Courts don’t like these b/c waste of time

c. Motions to Strike are before the Answer, separate and apart of the answer
i. Zimmerman says before the answer…

E. Rule 12(h)(2): Although failure to state a claim can be a motion, it can also be asserted in your answer or even at trial.  (i.e. in affirmative defense)

F. Rule 8(c): Affirmative defenses must be included in the answer

a. additional allegation that defeats liability
b. Ex: in negligence case, denial of negligence is a defense, an allegation that the statute of limitations had run out is affirmative defense

c. Defendant bears burden of persuasion at trial on affirmative defenses
i. Omission ( waiver of the defense

G. Counterclaims: cannot assert a counterclaim against a plaintiff, unless the claim arises out of the “same transaction and occurrence” that is the “subject matter of the opposing party’s claim.”

H. What motions do you need to file ASAP?

a. Venue

b. Personal Jurisdiction

c. Process?

d. Service of Process?

e. (Rule 12(a)(1)(A)(60 days)

f. Failure to State a Claim
I. Rule 8(b)(3): Make clear at beginning that anything you don’t specifically admit, you deny
a. 8(b)(5): if you cant admit or deny, explain why you lack knowledge or information to do so

J. Rule 7(b)(7): Judges can consider replies and other responses (help move process along)
Asserting Counter Claims 

A. Rule 13: Asserting Counterclaims

a. You must assert any counterclaim that “arises out of the transaction or occurrence that is the subject matter of the opposing party's claim.”

b. 13(b): You can state as a counterclaim against an opposing party any claim that is not compulsory

Joinder & Severance
A. Rule 18: Liberal Joinder for Claims by any Party

a. “A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.”

i. As long as you can assert a claim against a party, you can assert as many other claims as you want.
B. Rule 20: Joinder for Plaintiffs

a. 20(a): Plaintiffs can join together other plaintiffs or defendants when they assert:

i. any right to relief … arising out of the same transaction, occurrence, or series of transactions or occurrences; AND
ii. any question of law or fact common to all [plaintiffs or defendants] that will arise in the action.
1. Same counterparty?

2. Same kind of lawsuit?

3. Same accident

4. Same inadequate procedures

5. Other system-wide policies, patterns, or practices attributable to organization

b. EX: me and Hayk getting damages boxes ( point to it being a policy of Amazons to throw boxes out the car or something
c. Plaintiff’s are the master of the complaint ( can join but don’t have to (must join necessary parties under 19 though)

C. Mosley v. General Motors – Mosley and nine others alleged that their employer, General Motors and their union had discriminated against them on the basis of color and race. The plaintiffs then brought an action individually and as class representatives alleging that GM engaged in unlawful and discriminatory employment practices against black and female employees. They each alleged an injury by the same general policy of discrimination on the part of General Motors and their union. Following other cases, the Court held that the discriminatory character of a defendant's conduct is basic to the class. The fact that individual class members suffered different effects from the alleged discrimination is immaterial.
a. Rule: In a class action employment discrimination case, individual plaintiffs’ claims may be joined in a single action, even if individual class members have suffered different effects from the alleged discrimination
b. Court defined “transaction” as flexible which can comprehend a series of many occurrences, depending not so much upon the immediateness of the connection as upon their logical relationship

c. Common Question of Law or Fact in second element: The right to relief here depends on the ability to demonstrate that each of the plaintiffs was wronged by racially discriminatory policies on the part of the defendants General Motors and the Union.
i. defendants can challenge the joinder of the parties, with result under Rule 21 that the parties found to be improperly joined will have cases severed.
ii. Rule 42: Court exercises independent power to consolidate and sever claims
D. Rule 14: Joinder for Defendants – Impleader
a. Defendants can join other parties who are, or who may be:

i. Liable to them 

ii. For all or part of the claim against them

b. Impleader: one party joins a third party into a lawsuit because that third party is liable to an original defendant.
E. Price v. CTB, Inc. – Price (plaintiff), a chicken farmer, sued Latco, a chicken coop builder, and CTB, Inc., a poultry systems manufacturer (defendant), alleging Latco constructed a defective chicken house. Latco wants to implead a nail manufacturer, too. Rule 14(a) lets a defendant implead a third party if the third party is additionally liable in the original action. ITW can be found liable for its products if Latco is first found liable for faulty construction. Alabama courts recognize that a third party has impliedly agreed to indemnify a seller when the seller is without fault, the manufacturer is responsible, and the seller has been required to pay a monetary judgment.
a. Standard: Liability must be “derivative” of the original claim. A third party can only be brought in when the original defendant is trying to pass all or part of their liability onto that third party. You’re not saying “it wasn’t me, it’s him.” You’re saying “if it is me,” someone else must reimburse me for what I have to pay the plaintiff.
F. Rule 19: Necessary Parties 

a. A person must be joined, if feasible, if the court cannot:

i. “accord complete relief among existing parties” without that party or

ii. A party has an interest that cannot be protected without her or there is a “substantial risk” she will incur “double, multiple, or otherwise inconsistent obligations.”
G. Joinders Summary

a. Liberal Joinder for Claims. Federal Rules 13 and 18 allow Plaintiffs, Defendants and Third Parties brought in the lawsuit to liberally join lots of claims against people in a lawsuit. But if counterclaims arise out of the same “transaction or occurrence” that is the subject of a lawsuit, you must bring them or risk waiving them. 

b. Plaintiffs’ Can Often Join Parties. Federal Rule 20 allows plaintiffs to join plaintiffs and defendants when their rights arise out of the same “transaction and occurrence” and involve a common issue of law or fact. But courts will also consider whether they can efficiently managing case, using common evidence and witnesses, without prejudice to parties. They only have to join “necessary” parties connected by property ownership, contract, or some other shared obligation under Rule 19.

c. Defendants Can Only Join Those Who Are Derivatively Liable. Federal Rule 14 only allows defendants to join parties who might be liable to defendants for all or part of the plaintiff’s claim. It’s not enough just to say that someone else did it.

H. Factors Courts look to for joining parties

a. Whether they can efficiently manage a trial with everyone

b. Use common evidence and witnesses that advance the litigation

c. Do so without prejudice to parties

I. Summit v. Mallinckrodt – Mallinckrodt says that the case should be severed because it has very unique defenses, wants to avoid confusing the jury, and can only protect its own due process rights in a separate trial. 

a. Consider the following: (1) whether the claims arise out of the “same transaction or occurrence or series of occurrences”; (2) whether the claims present “some common questions of law or fact”; (3) whether settlement of the claims or judicial economy would be facilitated; (4) whether prejudice would be created if severance were granted; and (5) whether same witnesses and documentary proof are required for separate claims
Settlements

A. Rule 26(f): Requires Settlement Discussions Shortly after Pleading Stage
a. 26(f)(2) Conference Content; Parties’ Responsibilities. In conferring, the parties must consider the nature and basis of their claims and defenses and the possibilities for promptly settling or resolving the case
B. Popper v. Davidson
a. Goals of Negotiation

i. Consider how the stages of pretrial motions and procedure impact settlement negotiations, a common setting for attorneys.

ii. Information asymmetries

iii. Becoming Fact-Skeptics and relationship to discovery

C. Rule 15(a)(1): party may amend its pleading once as a matter of course within:
a. (A) 21 days after serving it, or

b. (B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.
c. Tension between the two goals of easy amendment (allowing pleadings to reflect the parties' changed view of the case as it develops) and the notion of prejudice (reflects the idea that at some point the other side has to make decisions about how to investigate and present its case)
i. court can freely give leave to amend when justice requires.
d. Rule 15(c) gives plaintiffs some leeway to name new parties or new claims after the statute of limitations
i. allows amended pleading to be treated as though it was filed on the date of the original pleading
1. must convince court it satisfies the "as justice so requires" language in 15(a) and 15(c) requirements
D. Beeck v. Aquaslide N Dive Corp. – Beeck sued Aquaslide ‘N’ Dive Corp. in federal court based on diversity jurisdiction when he was injured on a water slide he alleged Aquaslide had manufactured. Initially, Aquaslide conceded that it had manufactured the slide, but after subsequently inspecting the slide realized it had not then moved to amend its pleading to deny manufacture. Beeck said the court abused its discretion in allowing Aquaslide to amend its complaint and ordering a trial on the issue of manufacture.
a. Rule: Under Rule 15(a)[2], a party may amend his pleading only by leave of court or written consent of the adverse party, and the court should freely grant leave when justice so requires.
i. generally granted unless there is bad faith, undue delay, or repeated failure to cure deficiencies, any of which could prejudice the other party.
E. Moore v. Baker – Moore sued Baker when she was left severely and permanently disabled after Baker performed carotid artery surgery on her, alleging violation of Georgia’s informed consent law. She filed her suit on the last day permitted by Georgia’s statute of limitations. Baker moved for summary judgment on the issue of consent, pointing to a consent form Moore had signed. Moore subsequently moved to amend her complaint to include allegations of negligence against Baker. Since Moore filed her original complaint on the last day permitted by Georgia’s statute of limitations, her amended complaint was time-barred unless it related back to the date of the original complaint.

a. Rule: An amendment relates back to the original filing when it asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out in the original pleading.
F. Bonerb v. Richard Caron Foundation – Bonerb, a resident of New York, fell and was injured while playing basketball at a Pennsylvania drug rehabilitation facility owned by Caron Foundation (Caron). Bonerb sued, alleging in his original complaint that Caron’s basketball court was negligently maintained. Bonerb moved, after Pennsylvania’s two-year statute of limitations had run, to amend his claim to add a cause of action for counseling malpractice. Caron objected on the ground that the malpractice claim did not relate back to the original pleading so was barred by Pennsylvania's statute of limitations. An amendment which seeks to add a time-barred claim should not be allowed unless the otherwise untimely claim relates back to the date of the original pleading
a. Here, the claims in both the original and amended complaints derive from the same nucleus of operative facts, namely Bonerb’s injuries allegedly sustained when he fell on the basketball court. Thus, the amendment only changes the legal theory on which relief is sought but comes from same nucleus of facts from first pleading.

G. Rule 15(c): allows relation back only for claims sufficiently related to those described in the original pleading that the defendant should be on notice of the dispute
a. defines the line between permitted and unpermitted amendment in terms of "the conduct, transaction, or occurrence set out - or attempted to be set out - in the original pleading
i. Facts over legal theories
Discovery 
A. Popper v. Davidson – case for claim of negligence. Popper needs to show:

a. D acted carelessly, carelessness caused his injuries, P suffered the alleged injuries. Includes affirmative defense that Popper was contributorily negligent (that Popper carelessly caused the accident that hurt him).  
b. Four Q’s to consider:

i. What initial disclosures must be made? 

ii. What facts and evidence do you want to establish to the claims and defenses in this case? 

iii. Where are you going to get it from? 

iv. What discovery tools are you going to use? (Depositions, Admissions, Interrogatories, Production Requests)
c. Discovery Plan – Legal elements

i. Carelessness

ii. Causation

iii. Injury

iv. Defense (careless/causation)

B. Rule 26(a): Required Disclosures

a. 26(a)(1) Initial Disclosure: Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by the court, a party must, without awaiting a discovery request, provide to the other parties:
i. Names and locations of witnesses, and descriptions/copies of documents, as well as calculations of damages and copies of insurance

1. exchange categories of info that the disclosing party may use to support its claims/defenses
2. 26(a)(1)(C): Requires cooperation by the lawyers, a timetable, and mechanisms for enforcing discovery and disclosure obligations
a. A party must make the initial disclosures at or within 14 days after the parties' Rule 26(f) conference unless a different time is set by stipulation or court order, or unless a party objects during the conference that initial disclosures are not appropriate in this action and states the objection in the proposed discovery plan.
3. Rule 26(a)(1)(B) exempts some cases from initial disclosures (smaller claims and some that would be unfair)
C. Rule 26(a)(2): Disclosure of Expert Testimony

a. (A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other parties the identity of any witness it may use at trial to present evidence under Federal Rule of Evidence 702, 703, or 705
b. B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by the court, this disclosure must be accompanied by a written report—prepared and signed by the witness—if the witness is one retained or specially employed to provide expert testimony in the case or one whose duties as the party's employee regularly involve giving expert testimony. The report must contain:

i. a complete statement of all opinions the witness will express and the basis and reasons for them;
ii. the facts or data considered by the witness in forming them;
iii. any exhibits that will be used to summarize or support them;
iv. the witness's qualifications, including a list of all publications authored in the previous 10 years;
v. a list of all other cases in which, during the previous 4 years, the witness testified as an expert at trial or by deposition; and
vi. a statement of the compensation to be paid for the study and testimony in the case
c. EX: Dr. Berkley in Popper v. Davidson
D. Rule26(b)(4): Trial Preparation: Experts

a. (D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or to prepare for trial and who is not expected to be called as a witness at trial. But a party may do so only:

i. As provided in Rule 35(b); or
ii. On showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same subject by other means.
E. Rule 34: Request for Production of Documents

a. encompasses not only documents but any tangible item like land or electronically stored item
b. all documents that "refer, relate, or pertain in any manner" to subject X
c. Respondents have choices: object for being overbroad (Rule 26(b)(1)) or assign employees to search all the files where info may be found or point to warehouse or digital storage leaving the requesting party with the search (Rule 34(b)(2)(E )(i))
F. Interrogatories (Rule 33)

a. Interrogatories are questions that you can ask the other side, in order to guide your discovery
b. Like other forms of discovery, the questions must be relevant to the case, not seek privileged information, or unduly burdensome to answer under Rule 26
c. Under Rule 33, you are also limited to 25 questions, can only direct the to parties, and cannot ask follow up questions, as you would in a live deposition
i. Cheaper than depositions

G. Admissions (Rule 36)

a. share 3 things with interrogatories: usable only against parties, are in writing, and relatively cheap
b. Admissions, much like answers to a complaint, ask counterparties to admit or deny facts. Once admitted, they are “conclusively established.” R. 36(b). They also can ask for admissions about how law applies to facts, their opinions, or the genuineness of documents in the hopes of narrowing the issues in dispute
c. They cannot apply to pure legal conclusions. They also must be relevant, non-privileged, or unduly burdensome under Rule 26. 

d. Under Rule 36, you can ask for an unlimited number of admissions and can only direct them to the parties
H. Depositions (Rule 30)

a. Deposition is like questioning a witness at trial without a judge except its not in a courthouse
i. Lawyers have opportunities to explore what may turn out to be dead ends and to ask questions without having a clue what the answer may be
ii. Depositions free lawyers from some constraints of evidentiary rules
I. Costs and Benefits of Discovery

a. Benefits

i. Eliminates surprise

ii. Even playing field b/t disputants

iii. More accurate view of what happened

iv. Discovery as a kind of Trial

b. Costs

i. Burdensome to produce

ii. Expense and gamesmanship 

iii. Opportunity to harass

iv. Left unconstrained, could undermine trial rights

J. Scope of Discovery: Relevance, Privilege and Proportionality
a. Rule 26(b)(1) allows parties without court approval to seek discovery regarding any nonprivileged matter that is relevant to any party's claim or defense
b. Relevance. Parties can obtain discovery relevant to “any party’s claim or defense.”

c. Limits

i. Privileged information. R. 26(b)(1)

ii. Propertional to needs of the case. 26(b)(1)

1. Importance of issues

2. Amount in controversy

3. Parties access to information and resources

4. Importance of discovery to resolve issues

5. Burden outweighs benefit

iii. ESI (electronically stored information R. 26(b)(2)(B)) must be “reasonably accessible.”

iv. Cannot be duplicative or info that you can get from somewhere else that is less expensive. 26(b)(2)(C)

v. The potential for embarrassment, annoyance, oppression or burden cannot outweigh evidentiary value. 26(c).
K. Objections

a. Relevance. Is the information relevant to establishing the parties’ “claims or defenses,” even if ultimately not admissible at trial?

b. Proportionality for Electronic Information. Is information reasonably accessible, taking into account burden and cost of producing it? 

c. Proportionality for All Information. Is it proportional taking into account (1) importance of issue, (2) amount at stake, (3) parties’ access to information, and (4) burden outweighs benefit. Also the potential for embarrassment, annoyance, oppression or burden cannot outweigh evidentiary value.

d. Privileged Information. Is information privileged or have parties put it “at issue”: attorney-client, doctor-patient, attorney work product.

L. Favale v. Roman Catholic Diocese – Favale worked for Saint Joseph’s School as an administrative assistant. In 2003, Stobierski became the full-time principal. Favale has alleged that Stobierski subjected Favale to severe and repeated sexual harassment between December 2002 and June 2003 by making sexually suggestive comments, exhibiting lewd behavior, and requesting physical affection. Favale reported this conduct to her employer, the defendant. Favale sued the Diocese for sexual harassment, retaliation, defamation, intentional and negligent infliction of emotional distress, negligent hiring, and negligent supervision. Favale moved to compel Stobierski to testify to any prior treatment for anger management and psychological or psychiatric conditions. Psychological and psychiatric condition of employee not relevant to claim that church’s negligent hiring caused sexual harassment. Those conditions did not “equate” to notice of employee’s propensity to sexually harass.
a. Rule: A party must demonstrate that requested information is relevant to a claim or defense in order to prevail on a motion to compel.
i. Relevance is relational: it asks whether info is pertinent given the claim or defense at issue
M. Cerrato v. Nutribullet – Cerrato brought a products-liability suit against Nutribullet. Among other things, Cerrato alleged that she was unable to untwist the blender’s cup from the base to turn it off. During discovery, Cerrato requested, among other things, (1) “[a]ll accident reports and records relating to any injury allegedly caused by the product,” and (2) “[a]ll consumer complaints of any type relating to the product.” Nutribullet objected to the requests as overbroad and not proportional to the needs of the case. Cerrato filed a motion to compel the production of the information. Product liability request for “any” injury or complaint about product was too broad, without limiting to similar incidents and timeframe.

a. Rule: Courts have the discretion to deny requests for discovery that are unduly burdensome or seek information that is disproportionate to the needs of the case.

N. Wagoner v. Lewis Gale Medical Center LLC – Wagoner was a security guard for defendant. Wagoner was fired after two months on the job. Wagoner claimed that he had dyslexia and as a result had been unable to copy down his work schedule from the schedule posted on the wall. He sued claiming that his termination violated the Americans with Disabilities Act. Wagoner sought production of all electronically stored information maintained by Wagoner’s former supervisors at Lewis Gale. He limited the request to a four-month period, and the following specific search terms when paired with Wagoner’s name: dyslexia, dyslexic, read, reading, slow, ADA, disabled, disability, security, schedule, copy, and copying. D’s e-mail system did not keep emails for more than three days so they would need to hire a third party to retrieve and review the information, costing $45k. Court held word search for emails not too burdensome because data was “accessible”—it didn’t have to be restored. D shouldn’t have used system that deletes emails after 3 days.
a. Rule: Relevant information may not be discoverable if the responding party can show that the information is not reasonably accessible because of undue burden or cost. 

O. Rengifo v. Erevos Enterprises – Rengifo sued the defendants under the Fair Labor Standards Act (FLSA) to recover unpaid overtime wages. Rengifo moved for a protective order to prevent discovery into Rengifo’s immigration status, social security number, and authorization to work in the United States. Court held the chilling effect of disclosing immigration status/SSN outweighs need for evidence relating to overtime wages, hours worked and credibility.

a. Rule: Under Federal Rule of Civil Procedure 26(c), an order may be issued to prevent certain matters from being inquired into to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.
P. Hickman v. Taylor – 1943, the tugboat "J.M. Taylor" (defendant) sank while helping to tow a car float. Five crew members died in the accident. J.M. Taylor’s owners and underwriters of the company hired attorneys to prepare defenses against potential suits of the deceased and to seek damages against Baltimore & Ohio Railroad. Fortenbaugh, one of the hired attorneys, privately interviewed four survivors of the accident after each had testified in a public hearing about the incident. Fortenbaugh interviewed other witnesses and memorialized his findings. Only one estate, Hickman (plaintiff), filed suit against the tugboat owners and the railroad company. In preparing a defense, opposing counsel asked for exact copies of all written statements and summaries of all information taken orally. Fortenbaugh declined on the basis of privilege taken in the course of preparing for litigation. 

a. Court held: Lawyer’s interviews of sunken tugboat survivors for lawsuit—along with memos—revealed lawyer’s mental impressions and was privileged; witnesses were still available and plaintiff offered no other need for them.
b. Rule: Opposing counsel must demonstrate necessity, justification, or undue prejudice for access to counsel’s written statements, private memoranda, and personal recollections.
Power b/t Judge and Jury
Amending Pleadings

A. Amending Pleadings (R. 15(c))

a. Rule 15(c) details some circumstances when you can add new claims or parties to your complaint--even after the statute of limitations has run--so long as you filed your original complaint on time
b. To Add Claims.  The claim or defense must arise out of the “conduct, transaction, or occurrence” set out in the original pleading. R. 15(c)(1). It also must be consistent with what “justice requires.” R. 15(a)(2). That usually means courts will consider whether changes: (1) prejudices the defendant, (2) took too long, (3) reflects bad faith or is (4) futile
c. To Add or Change the Names of People.  The parties must have (1) “notice” of the lawsuit and (2) known or should have known that the lawsuit would have been brought against them but didn’t because of a mistake about their identity.

i. Moore and Bonerb (way above)
Summary Judgement
A. Overview

a. Summary judgment allows courts to resolve a case, without trial, when there is no material, factual dispute.

b. Under Rule 56, parties can move for summary judgment there is (a) no “genuine issue of material fact” and (2) they are “entitled to judgment as a matter of law.”

c. A dispute of fact is genuine when a reasonable jury viewing the evidence could find in favor of either party. The facts are also viewed in the light most favorable to the person opposing the motion
i. But when no evidence exists to support an essential element of a case or rests only on speculation, there is no genuine issue for trial (Celotex)
d. If there is a genuine, material factual dispute in such cases, then summary judgment should be denied and the case should go to a jury. Good examples include credibility decisions or decisions that weigh evidence. 
e. The same standard even applies for motions filed during or after trial, like Judgement as a Matter of Law (JMOL).  The jury decides factual disputes, unless a judge finds no “reasonable juror” could reach that same conclusion as a matter of law. (R. 59)
B. Adickes v. S.H. Kress & Co. – A white school teacher from New York takes six black schoolchildren to the library in Hattiesburg, Mississippi.  The librarian calls the Chief of Police, who orders them to leave. They go to eat lunch at a local diner.  A police officer walks in and observes them. The waitress then refuses to serve her, and as soon as she leaves, the officer arrests her for “vagrancy.” The store owner and police officers introduce affidavits denying they coordinated with each other. The store owner also says that the plaintiff cannot identify any specific communication between the police and the diner owners. Rather, she was relying on circumstantial evidence.

a. Holding: As the moving party, the store owner had the burden of showing “the absence of a genuine issue as to any material fact.” Viewing the evidence in the light most favorable to Adickes, the store owner failed to meet that burden: “it would be open to a jury, in light of the sequence that followed, to infer from the circumstances that the policeman and a Kress employee had agreed to refuse her service.”

b. lead grounds for summary judgment saying the party opposing motion for SJ had the burden of responding only after moving party  proves the absence of genuine issue of fact
C. Celotex Corp. v. Catrett – Catrett (plaintiff) sued several asbestos manufacturers including Celotex Corp. (defendant), claiming that her husband died from exposure to the manufacturers' asbestos. Celotex moved for summary judgment on the ground that Catrett failed to present any evidence showing that her husband had been exposed to Celotex’s products. Catrett submitted three documents that suggested the decedent had been exposed to Celotex’s products. The district court granted summary judgment, b/c she lacked sufficient evidence to show her husband had been exposed to Celotex asbestos specifically. 

a. Rule 56(c) directs the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to establish the existence of an element essential to that party's case, and bears the burden of proof of demonstrating that element at trial
b. Rule: party making a motion for summary judgment does not need to provide affirmative evidence in the form of affidavits to support its motion

c. Moving party needs to just show there is no disputed fact, nothing to present to put fact in dispute

i. Moving party doesn’t have to disprove evidence but rather show it was not enough

ii. D's job is to show that there is no genuine issue of material fact on the claim/evidence P had the responsibility to show/prove
D. Following Celotex, who has the burden of showing sufficient facts to beat summary judgement?
a. The Plaintiff.  A summary judgment motion asks whether there’s enough evidence to allow a reasonable jury to find in favor of the party with the burden of proving an “essential element” of his or her case. It’s the plaintiff’s burden to prove causation, here. So, if the plaintiff doesn’t have enough evidence to show Celotex harmed him, the court should grant Celotex summary judgment.

E. Judge v. Jury
a. Judges decide law
b. Jurors decide facts and mixed questions of law and fact
c. In “exceptional cases” judges can resolve factual disputes where no reasonable juror could determine the outcome another way (summary judgement)
d. Why Judges?
i. Summary judgment protects defendants from “factually unsupported claims and defenses…” 
e. Why Juries?
i. Juries are better able to resolve disputes between witnesses who have their own “perceptions, recollections and even potential biases.”
f. Benefits of Judge-Made Decisions

i. Precedential Impact. Need for clear lines and consistency

ii. Guardrail. Protect the rights of defendants from the passions of a jury when the plaintiff's “claims and defenses have no factual basis.” Celotex v. Catrett.
iii. Separation of Powers. Deference to expertise of another branch of government

g. Benefit of a Jury

i. Intent, Community Standards, Norms. Resolving questions of intent, community standards, or norms that turn on direct and circumstantial evidence. Adkins. 

ii. Credibility of Competing Witness Testimony. They are presumably better at unraveling complicated factual disputes, including competing witness “perceptions, recollections, and even potential biases.” Tolan v. Cotton
iii. Diversity. Access to diverse body capable of resolving dispute from a variety of perspectives
iv. Democratic principles. Separate body capable holding other institutions, particularly government bodies, to account

F. Tolan v. Cotton – At approximately 2:00 a.m., police officer John Edwards noticed a vehicle turning onto a residential street and parking in front of a house. Edwards mistakenly believed the vehicle was stolen. Tolan and his cousin exited the car. Edwards accused them of stealing the car, and Tolan stated that it was his. Tolan’s parents came outside. Tolan’s parents reiterated that the vehicle belonged to Tolan, who lived at the home with them. Sergeant Jeffrey Cotton (defendant) arrived on the scene and ordered Tolan’s mother to stand against the garage door. Cotton escorted Tolan’s mother and may have pushed her up against the garage door. Tolan testified that he reacted to this and rose to his knees. Edwards and Cotton testified that Tolan rose to his feet. All parties agree that Tolan then exclaimed, “Get your fucking hands off my mom.” Cotton then shot Tolan. Tolan, his parents, and Cooper sued Cotton, alleging the use of excessive force violated the Fourth Amendment. After discovery, Cotton moved for summary judgment.
a. Trial court granted the SJ but SCOTUS said: The factual conclusions drawn by the courts below are contradicted by evidence presented by Tolan. The parties disputed: 

i. (1) the lighting of the porch, 

ii. (2) how calmly Tolan’s mother informed the police officers that the vehicle belonged to the family, 

iii. (3) whether Tolan was shouting and verbally threatening the officers, and 

iv. (4) whether Tolan was moving to intervene into Cotton’s interaction with Tolan’s mother. 

b. In each case, Tolan presented evidence that could be interpreted to support his claim. The courts below improperly credited Cotton’s proof over Tolan’s proof.
c. Rule: Summary judgment may only be granted when the evidence, viewed in the light most favorable to the non-movant, establishes that the movant is entitled to judgment as a matter of law. For the purposes of a motion for summary judgment, the evidence of the non-movant is to be believed, and all justifiable inferences are to be drawn in his favor.
G. Scott v. Harris
a. Videotape that SCOTUS favored. Deadly car chase over speeding…
Judgement as a Matter of Law/ Judges Undoing Verdicts

A. Rule 50: Motion for Judgement as a Matter of Law
a. permits party to make motion for direct verdict
b. If a party doesn’t file pre-verdict motion for judgement as matter of law before it goes to jury, party cant later make a post-verdict motion for one
i. Court cant reexamine verdicts unless the post-verdict motion is a renewal of a pre-verdict one

ii. Attorneys must remember to make Rule 50(a) motion and anticipate the arguments they want to raise after trial b/c Rule 50(b) motions only renew arguments made with 50(a) (Unitherm Food Systems, Inc v Swift-Eckrich, Inc)

c. Pennsylvania Railroad v. Chamberlain – Chamberlain (plaintiff) sued Pennsylvania Railroad (defendant) alleging that Railroad negligently caused the death of a brakeman. Chamberlain claimed that employees of Railroad negligently caused a multicar collision, resulting in the brakeman being thrown from the car he was riding and run over by another car. Three witnesses testified that no collision occurred. Chamberlain's witness testified that there was a collision but didn’t personally see the collision, only inferred from the circumstances that the crash occurred. A party offering evidence that tends equally to sustain two inconsistent propositions does not meet the burden of proof. If a party fails to sustain the burden of proof regarding the existence of a vital fact and a jury can draw two equally justifiable inferences from the facts, one for and the other against the party, then the mere conclusion of a witness as to which inference should be drawn cannot resolve the doubt in the party's favor.

i. Rule: A plaintiff in a federal civil case does not offer sufficient evidence to go to the jury if that evidence allows for equal inferences that are inconsistent concerning a critical fact in the plaintiff’s case.
d. In Pennsylvania R.R. v. Chamberlain, the court granted JMOL to the railroad, when the only eye-witness testimony supporting the plaintiff’s theory of injury was far from the crash, in a busy train yard, and never directly saw the cars cause his injury.

i. The Court acknowledged that juries decide “direct conflicts” over the facts between witnesses. But concluded that the plaintiff’s testimony was too suspicious and indirect to sufficiently challenge other witnesses to the event and satisfy his burden of proof.

B. Rule 59: New Trial

a. doesn’t specify grounds for which new trial may be ordered but says only that the court may do so for any reason for which a new trial has heretofore been granted in an action at law in federal court

i. Flawed Procedures: New trials can be granted when judge concludes process leading up to verdict has been flawed

1. erred on instruction, erred on admitting evidence, juror misbehaved, lawyer made impermissible argument to jury
2. 59(d): judge has power to order new trial even if parties don’t 

ii. Flawed Verdicts: Most common ground is that verdict is against the great weight of evidence - different from judgment as a matter of law

1. do-over rather than final judgement
2. Either evidence too thin or jury didn’t have the right information before it
b. Lind v. Schenley Industries – Lind (plaintiff) sued his employer Schenley (defendant) for alleged breach of an oral promise for an increase in pay. Both Lind and his former secretary testified that the promise had been made. The jury returned a verdict for Lind, and Schenley moved for judgment notwithstanding the verdict and, alternatively, a new trial. The trial judge granted the motion because it found the jury’s verdict contrary to the weight of the evidence.
i. Rule: A judge should not set aside the jury verdict as contrary to the weight of the evidence simply because he would have come to a different conclusion.
ii. Lind addresses 3 issues:

1. What standard the trial court should apply in setting aside verdicts as being against weight of evidence

2. How trial court should apply that standard to case at hand

3. What standard the appellate court should apply in reviewing new trial rulings

c. In Lind v. Schenley Ind., the lower court granted a new trial in a case where a plaintiff and his secretary alleged that the owner of a liquor company orally promised to give him a raise and a share of commissions.

i. The appellate court acknowledged the trial court’s broad discretion to order a new trial when the verdict goes against the “weight of the evidence.” But it held that the trial court overstepped its role by overturning uncomplicated case that turned on the witnesses’ credibility.
C. JMOL v. Motion for new trial
a. Rule 50 JMOL

i. Timing. Must first make motion before case is submitted to the jury. Fed. R. Civ. P. 50(a). If denied, must renew motion after a jury verdict. Fed. R. Civ. P. 50(b).

ii. Standard. Whether the party with the burden of proving their claims or defenses—drawing all inferences in favor of the party opposing the motion and without judging witness credibility—offered enough evidence for a reasonable jury to find for him or her on that issue. Court has more discretion to deny it before submitted to jury, than after a jury verdict. Unitherm v. Swift-Eckrich.
b. Rule 59 New Trial

i. Timing. Must make motion after jury verdict. Can also ask for it at the same time you move for JMOL after the jury verdict. 

ii. Standard. Courts have broader discretion to set aside a verdict and hold a new trial when process leading up to the verdict was flawed or the result is “against the great weight of the evidence.” Court generally cannot second guess the jury about witness credibility, however. But they may be more inclined to grant new trials for prejudicial evidence, statements made by lawyers, or errors in jury instructions.  
Quick help
Recap: Joinder of Claims and Parties: Can you? Must you?
a. Rules 13, 18: When can you join claims? When must you join claims?

b. Rules 20, 21. When can you join parties if you’re a plaintiff? 

c. Rule 14. When can you join parties if you’re a defendant?

d. Rule 19. When must parties be joined?

Discovery: What do you have to ask for?

1. Interrogatories. Fed. R. Civ. P. 33. 

2. Requests for Admission. Fed. R. Civ. P. 36.

3. Production of Documents, Electronic Records and Other Tangible Things. Fed. R. Civ. P. 34.

4. Depositions. Fed. R. Civ. P. 30.

Discovery: What do you have to Turn Over w/out being asked?

1. Witnesses and documents to support your claims and defenses. 26(a)(1)(A)(i)&(ii)

2. Damages and information to support it. 26(a)(1)(A)(iii)

3. Insurance Policies. 26(a)(1)(A)(iv)

4. And eventually, testifying experts and their reports. 26(a)(2).

5. But not non-testifying experts, like Dr. Berkeley. 26(b)(4)(D).  
Proportionality

Courts can consider a number of different factors in assessing proportionality, including (1) the importance of the issues at stake, (2) the amount in the controversy, (3) the party’s ability to access that information, (4) the party’s resources, and (5) whether the burden of discovery “outweighs its likely benefit.”  
Amending Pleadings

To add new claims, the claim or defense must “relate back” to the same “conduct, transaction, or occurrence” set out in the original pleading. Fed. R. Civ. P. 15(c)(1). It also must be consistent with what “justice requires.” Fed. R. Civ. P. 15(a)(2). That usually means courts will consider whether new changes to the complaint: (1) prejudices the defendant, (2) took too long to do, (3) reflects bad faith or is (4) futile.
Summary Judgement

But, under Rule 56, parties can move for summary judgment there is (a) no “genuine issue of material fact” and (2) they are “entitled to judgment as a matter of law.” The facts are also viewed in the light most favorable to the person opposing the motion. A dispute of fact is considered “genuine” when a reasonable jury viewing the evidence could find in favor of either party. If there is a genuine, material factual dispute in such cases, then summary judgment should be denied and the case should go to a jury
the party moving for summary judgment has an obligation to identify where the shortcoming are in the other sides factual allegations. But who has the burden of coming forward with evidence to prove there is a material dispute depends on whether the allegation is part of the plaintiff’s case or the defendant’s substantive defense.
Jurisdiction

Personal Jurisdiction
Personal jurisdiction is the court’s authority to exercise power over an individual or entity.
To exercise power means to bind a party to its judgments, will only have this power if the party is subject to the court’s authority*

A. Personal Jurisdiction Values
a. Meaningful participation

b. Consent

c. State sovereignty 

d. The Fourteenth Amendment, which says states cannot “deprive any person of life, liberty or property without due process of law,” has been interpreted to limit state court power out of state residents for all three of these reasons.

B. Keeton v Hustler - Keeton lived in New York, sued Hustler Magazine for libel in the United States District Court for the District of New Hampshire under its diversity jurisdiction. Keeton claims that Hustler committed libel against her in five issues of its magazine. Keeton has no contacts with New Hampshire other than through a magazine she helps produce. Hustler is a corporation incorporated in Ohio, and its principal place of business is in California. Hustler sells between 10,000 and 15,000 copies of its magazine in New Hampshire per month. 
a. Rule: Personal jurisdiction is proper over a nonresident magazine in any state where that corporation has sold and distributed a substantial number of copies.
i. Rationale: Hustler’s “regular circulation” of its magazines within the state of New Hampshire constitutes sufficient contacts to justify the assertion of personal jurisdiction over it for a libel claim related to statements made in the magazine. New Hampshire has an interest in adjudicating harm that occurs inside its borders. It is Hustler’s contacts that are at issue, and while they might not be sufficient to justify general personal jurisdiction over unrelated claims, Hustler’s continued business justifies specific personal jurisdiction over claims related to that business.
ii. National publications may properly be sued for their content anywhere “a substantial number of copies are regularly sold and distributed.”
C. PJ Basics

a. State law and Constitutional Limits on PJ

b. Fed. R. Civ. P 4(k)

c. Traditional Framework – Pennoyer
d. Modern Rule – International Shoe
D. PJ CHECKLIST
a. Does the state forum’s law (called a “long-arm statute”) assert personal jurisdiction over the defendant?
i. No ( forum doesn’t purport to assert PJ

ii. Yes ( next question

b. Does the forum’s assertion of personal jurisdiction in this case satisfy the constitution’s due process clause?
i. No ( PJ unconstitutional 

ii. Yes ( PJ constitutional 

c. Constitutional Due Process Tests:
i. Is there a traditional basis for personal jurisdiction over the defendant (consent, service in state, service on a domiciliaries or their agents)?
1. Yes ( PJ Exists

2. No ( next Q

ii. Is there general jurisdiction or consent?
1. Yes ( PJ 

2. No ( next Q
iii. Is there specific jurisdiction? (Are there minimum contacts, that arise out of or relate to the lawsuit, consistent with fairness and substantial justice?)
1. Yes ( PJ

2. No ( no PJ
E. FRCP 4(k)(1)(A)

a. “[The federal district court has] personal jurisdiction over a defendant:
i. (A) who is subject to 

ii. the [personal] jurisdiction of 

iii. a court of general jurisdiction 

iv. in the state where the district court is located…;”

b. If a state can exercise PJ over a D then a federal court in that state can exercise jurisdiction over a D.

F. Traditional Rule: Presence Requirement

a. Defendants had to be “present” in a state’s territory for a judgment to personally bind them.
i. Proceedings in a court of justice to determine the personal rights and obligations of parties over whom that court has no [personal] jurisdiction do not constitute due process of law.”

b. Presence meant: 1) service of process within forum, 2) domicile in forum, 3) consent, 4) service on agent in forum

c. Pennoyer v Neff - Neff failed to pay Mitchell, and Mitchell sued in Oregon state court. Neff was not a resident of the state or personally served with process. Instead, Mitchell published notice of the summons. After Neff failed to appear, default judgment was entered against him. Shortly thereafter, Neff took title to a tract of land in Oregon. Mitchell had the sheriff seize the land to be sold to satisfy the judgment. Mitchell sold the land to Pennoyer. Neff sued Pennoyer to recover the property stating Mitchell’s judgement had no jurisdiction.

d. Constitutional basis for Pennoyer decision:

i. 14th Amendment Due Process Clause: if you are insufficiently connected to the forum state, you have not been provided with due process

ii. Full Faith and Credit Clause (Article IV): if a judgment violates due process because it was rendered without proper jx, it is not entitled to full faith and credit enforcement (states are required to enforce each other’s judgments
Modern PJ

A. International Shoe v Washington
a. The commissioner responsible for the assessment of and collection of contributions to the Washington unemployment fund served a notice of assessment on International Shoe, a manufacturer and seller of footwear, for failure to pay into the fund. International Shoe was a Delaware corporation with its principal place of business in Missouri. The Commissioner served the notice of assessment upon a salesman employed by International Shoe in Washington. International Shoe moved to set aside the notice on the grounds that it was not a corporation doing business in Washington, had no registered agent within the state, and was not an employer and did not furnish employment within the state as defined under state law.
b. Rule: For a defendant not present within the territory of a forum to be subjected to a court's in personam jurisdiction, due process requires that the defendant have certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice
i. Court on Pennoyer: Historically … [the defendant’s] presence within the territorial jurisdiction of a court was prerequisite to its rendition of a judgment personally binding him
ii. Court now: But … due process requires only that … if he be not present within the territory of the forum, he have certain minimum contacts with [the forum] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’
c. If you accept the privileges and protections of the law, you submit to obligation of that protection, including lawsuits

d. Look at the activity to determine ability to hold jurisdiction over an out of state defendant 
i. (ex. Burger King:  International Shoe must be a two part test in this order: 1) minimum contacts 2) traditional notions of fair play and substantial justice; look at prior negotiations; contemplated future consequences; terms of the contract; the actual course of dealing)
B. General v Specific PJ

a. General: Δ has so many contacts with forum that PJ is ALWAYS proper there – even for lawsuits unrelated to forum contacts
i. Generally PJ is common if Δ is citizen / domiciliary of forum state; otherwise it’s rare
b. Specific: Δ has enough contacts with the forum that are related to THIS lawsuit that PJ is proper there for THIS lawsuit

C. Why give the option of suing Ds in “home” jdx, even if the suit has nothing to do with it?
a. No question about state’s authority under traditional view

b. State may have interest in deciding dispute about its citizen

c. Good likelihood of available assets to satisfy judgment.

d. Nice for P’s to have knowledge of one for-sure correct forum that is easy to identify without much chance of having to brief a 12(b)(2) motion.

e. History and precedent says this is a proper doctrine.

f. No due process problem to sue D in home state, due to ideas like consent, reciprocity, expectation, burden, etc.
D. McGee v Intl Life Insurance - Franklin, a resident of California, purchased a life insurance policy from International, a Texas company with no offices or agents located in California. Franklin paid his premiums until his death, after which International refused to pay on the ground that Franklin had committed suicide. McGee, the beneficiary of Franklin’s life insurance policy brought suit in California against International in California state court and McGee was awarded a judgment.
a. Rule: Under precedent cases, a state court has jurisdiction over an out-of-state company if that company has substantial connections with the state.
b. Rationale: The CA court has jurisdiction over International because of International’s connection with CA. The life insurance contract was delivered to a CA resident, and CA has an interest in protecting the interests of its insured residents. It is not an undue burden on International to respond to allegations in CA given the state of the national economy.
E. Hanson v Denckla - Donner, a PA resident, established a trust in Delaware with a Delaware bank as trustee. Donner moved to FL, where she died and where her will was then probated. One of her daughters, Hanson, was executrix of Donner's will and the primary recipient of the Delaware trust. The other daughters, Denckla and Stewart, split the majority of the estate when the will was probated in FL. 
a. Denckla wished the Florida court to exercise jurisdiction over the Delaware trust and trustee, in which case Hanson would have no share of the estate. The Florida court assumed jurisdiction and enjoined the Delaware trust from paying. The Florida Supreme Court upheld the decision.
b. Hanson had filed a separate suit in Delaware. The Delaware court ruled that the trust was valid under Delaware law. The Delaware Supreme Court affirmed, holding that the Florida judgment was not entitled to full faith and credit because Florida lacked jurisdiction over the trust res and had no personal jurisdiction over the Delaware trustee. 

c. Rule: A defendant is subject to personal jurisdiction only if the defendant purposefully avails itself of the privilege of conducting activities in the forum state.
i. Here, the trustees did nothing to avail itself the benefits or protections of FL law so FL overturned.

II.
Personal Jurisdiction

The Personal Jurisdiction Test

Does any court in this state have the power to hear this case involving this particular defendant?

1. Long Arm Statute

a. Does defendant’s conduct fall within the state’s long arm statute? (Gibbons) 

2. Prerequisite Questions 

a. Has defendant consented to jurisdiction in the forum state? If so, stop here. (Carnival). 

i. Check for forum selection clause (governed by contract law) 

b. If suing an individual, was the individual served while in the forum state, thus subjecting them to tag jx? (Burnham)

i. Scalia view: presence in the state during service = personal jx, stop here.

ii. Brennan view: presence in the state counts as a purposeful contact, go on.

3. Minimum Contacts (burden on plaintiff) (International Shoe) 

a. Extent of Purposeful Contacts: Has defendant purposefully availed itself of the privilege of conducting activity in the state? In other words, does defendant have sufficient minimum purposeful contacts with the forum state? (WWVC) 

i. Stream of commerce? Apply both approaches (no majority rule) (Asahi/Nicastro)

1. WWVC (old): expectation they will be purchased in forum

2. O’Connor view: intent/purpose to serve market in forum state 

3. Brennan view: aware that final product is marketed in forum state

ii. Internet? (Abdouch) 

1. Zippo sliding scale test

iii. Intentional tort? (Calder/Walden) 

1. Calder effects test 

b. Relatedness of Contacts: Does the lawsuit arise out of or relate to defendant’s purposeful contacts with the forum (specific jx), or, if not, are defendant’s forum contacts so extensive that no such relationship is necessary (general jx)? 

i. If looking at general jx, skip to Step 5 (Goodyear)

ii. A corporation is subject to general jx in 1) the state in which it is incorporated, 2) principal place of business, and 3) where it is considered at home 

4. Fair Play and Substantial Justice (burden on defendant) (International Shoe) 

a. Would the exercise of specific jx be unfair and unreasonable so as to violate principles of fair play and substantial justice?

i. Burden on defendant? (Burger King) 

ii. Interest of the forum state? (McGee)

iii. Plaintiff’s interest in obtaining convenient and effective relief? 

iv. Interstate judicial system’s interest in efficient resolution of controversies and the shared interests of the several states in furthering fundamental substantive policies?

v. Where appropriate, the interests of other nations? (Asahi) 

5. Notice 

a. Does it meet the constitutional requirement for notice? (Mullane) 

i. Notice must be “reasonably calculated under the circumstances” to apprise parties of the pendency of the action

b. Does it meet the F.R.C.P. Rule 4 requirements for notice? 

Timeline of Personal Jx

1. Pennoyer (1877) - creates the constitutional basis for pjx 

2. International Shoe (1945) - pjx is okay if defendant has 1) minimum contacts such that 2) it does not offend traditional notions of fair play & substantial justice 

3. McGee (1957) - single purposeful contact can be enough if related; emphasizes state’s interest in resolving the dispute

4. Hansen (1958) - the contact b/t defendant and the forum must result from the defendant’s purposeful availment 

5. Shaffer (1977) - applies International Shoe to individuals; eliminates quasi in rem jx 

6. WWVC (1980) - purposeful availment is necessary and must be an act by the defendant; it must be foreseeable that the defendant’s conduct could result in it being sued in the forum state (expectation that products will be purchased in the forum) 

7. Burger King (1985) - International Shoe must be a two part test in this order: 1) minimum contacts 2) traditional notions of fair play and substantial justice 

8. Asahi (1987) - international defendants, creates two views regarding pjx in the stream of commerce, 1) Brennan - purposeful availment if you put the product into the stream and reasonably anticipate it will reach the forum state, 2) O’Connor - must intend to serve the market in the forum state 

9. Nicastro (2011) - enforces two separate views on stream of commerce pjx (no majority), 1) Kennedy adopts O’Connor intent approach, 2) Breyer/Alito don’t take sides, 3) Ginsburg adopts the Brennan reasonable foresight approach 

10. Calder (1984) - created effects test for establishing jx over defendants whose intentional conduct aims specifically at the forum state 

11. Walden (2014) - targeting a plaintiff who happens to live in the forum is insufficient for effects jx (only effect was the happenstance that plaintiff lived in the forum)

12. Abdouch (2013) - addresses pjx in context of the internet, enforces sliding scale test over Calder effects test 

13. Burnham (1990) - addresses general tag jx (presence in the state during service), creates two views 1) Scalia - traditional basis of presence is good on its own, International Shoe is irrelevant, 2) Brennan - presence counts as a contact, International Shoe is applied

14. Goodyear (2011) - defendant’s contacts must be so systematic and continuous that the corporation is considered to be “at home” in the forum state in order to subject defendant to general jx

15. Daimler (2014) - the defendant must be “at home” for general jx, if there is general jx then the “fairness and justice” inquiry is not necessary   

16. Bristol Myers Squibb (2017) - most recent pjx SC case, limited gen/spec pjx over corps. 



A.
Constitutional Origins

Rules

1. The idea of personal jx originated in Pennoyer v. Neff, which held that an Oregon court did not have jx to enforce a judgment against Neff because he had not been properly noticed of the lawsuit (only constructively noticed via publication), nor did he appear in the lawsuit and thus consent, therefore the court had no power over him.  Pennoyer held that personal jx was based in the constitution. 

a. Establishes two distinct requirements for personal jx: notice and power (also addresses the notion of consent) 

b. Court noted that constructive publication was fine in in rem jx cases (later abolished). Had Neff already owned the land prior to the judgment, thus making it attachable, this would have been an in rem case and would have been decided differently.

c. Court would have had jx over Neff if he had been served in Oregon under tag jx.

2. Constitutional basis for Pennoyer decision:

a. 14th Amendment Due Process Clause: if you are insufficiently connected to the forum state, you have not been provided with due process

b. Full Faith and Credit Clause (Article IV): if a judgment violates due process because it was rendered without proper jx, it is not entitled to full faith and credit enforcement (states are required to enforce each other’s judgments) 

3. It is possible to waive personal jx objection by appearing and defending your case, but that did not happen in Pennoyer. It is also possible to consent to jx in a particular forum.

4. Core idea: there are territorial limits on the power of state courts - they can’t reach beyond their borders and assert their power over those outside of the state’s jx

Cases

· Pennoyer v. Neff: Mitchell sued Neff in Oregon. Neff was not served and never appeared, so default judgment was entered against him.  After judgment, Neff purchased land in Oregon.  Mitchell seized the land and sold it to Pennoyer.  Neff sued Pennoyer to recover title.  Neff wins because the court lacked jx to enforce the Mitchell’s default judgment against him, thus Mitchell could not seize the land and sell to Pennoyer. Created the constitutional basis for personal jx. 
B.
Modern Personal Jurisdiction

Rules

1. “Minimum contacts” rule: in order for a state to assert personal jx over defendant, defendant must have the minimum sufficient, systematic, continuous contacts with the forum state such that the exercise of personal jx would not offend traditional notions of fair play and substantial justice (International Shoe).  Examines both the amount of contacts and their relation to the claims at issue.  

a. The unilateral activity of someone who claims relationship with defendant (ie., plaintiff or another party) cannot satisfy the contact requirement -- defendant must purposefully avail itself of contacts with the forum state (Hanson).  

b. If the contacts are minimal but highly related to the claim at issue, the court may invoke specific jx (McGee).  

c. Casual, isolated, unconnected contacts are insufficient for pjx 

2. The Shoe analysis applies to both individuals and corporations: all assertions of state court jx must be evaluated according to that analysis (Shaffer).  

a. Quasi in rem jurisdiction was eliminated in Shaffer (attaching property by itself does not invoke personal jx).  

Cases

· International Shoe Co. v. Washington: Washington court had pjx over International Shoe as a result of defendant’s systematic and continuous activities in Washington. Created the Shoe test - 1) minimum contacts 2) fair play & substantial justice. 
· Hansen v. Denckla: There was no pjx over a trustee who had no contacts with Florida other than the fact that the plaintiff happened to move to Florida.  Court established that defendant’s purposeful availment was required, not simply unilateral activity by the plaintiff (activity of someone who claims relationship with defendant cannot satisfy the contact requirement) 
· McGee v. International Life Insurance: CA had specific pjx over a corporation that delivered a contract to a CA resident (who in turn mailed payment back from CA) because even though the contacts were minimal, the claims at issue directly arose from the defendant’s purposeful contacts with CA (forum) and CA had an interest in adjudicating this claim. 
· Shaffer v. Heitner: Defendants in a shareholder’s derivative action could not be subject to pjx on a quasi in rem basis; the Shoe test applies to individuals as well and its analysis should be followed in all pjx inquiries. 
Hypotheticals
· Corporation A is incorporated in Delaware with headquarters in Missouri.  A has no contacts with Wyoming other than using the roads to transport goods to other states.  

· A truck crashes in Wyoming and the victim sues A in Wyoming.  Pjx here b/c suit arises directly from contact in the forum.

· Former employee lives in Wyoming and worked for A in Missouri.  She files wrongful discharge suit in Wyoming.  There is no pjx b/c A’s limited contacts to Wyoming are unrelated to the nature of the suit (employment).

· What if each plaintiff sued in Missouri? Both plaintiffs have pjx b/c A has extensive contacts with Missouri and is subject to general jx. 



C.
Specific Jurisdiction 

Rule: If plaintiff’s claim arises out of or relates directly from defendant’s purposeful contacts (purposely availed itself of the benefits of the market = min. contacts) with the forum state and pjx would not offend traditional notions of fair play and substantial justice, the defendant is subject to specific personal jx even if its contacts with the forum are minimal; requires close nexus between contacts and subject of the suit.
Three Part Test: 1) the defendant has “purposefully availed” itself of the benefits of the market in the forum state (i.e., has “minimum contacts” with the state); 2) The plaintiff’s claims “arise out of or relate” to the defendant’s contacts with the forum state; and 3) it is not otherwise unfair or unreasonable to exert jurisdiction, taking into account the D, P, forum, and other states’ shared interests in relief.
Rules

1. Specific jx requires that (1) defendant’s purposeful contacts be related to the claims at issue, and (2) pjx cannot offend traditional notions of fair play and substantial justice.
a. Purposeful Contacts in tort: intentional and non-intentional torts
2. Stream of commerce - 2 prevailing views (NiCastro)

a. Purposefully Directed Test (Stream of Commerce Plus) - O’Connor/Kennedy: nature of the contacts must show intent or purpose to serve the market in the forum state, not simply placing it in the stream of commerce.
i. Must be more than placing product in the stream of commerce, but also some evidence the manufacturer “purposefully directed” item into state
b. Foreseeability Test - Brennan/Ginsburg:  Placing a product in the stream of commerce satisfies jurisdiction if the defendant is aware the final product is marketed to forum state and lawsuit unsurprising. (awareness/expectation) 
3. Tests for Relatedness - Arise out of or Relate to Requirement
a. Try to come up with some kind of argument that explains how the lawsuit is linked to the defendant’s contact with that forum.
i. Examples: Did defendant’s contact with that forum:

1. Lead the plaintiff to buy a car that caused an accident there

2. Lead plaintiff to believe D’s product was safe or illustrate a misleading marketing campaign?

3. Encourage P to form a business or enter a contract there?

b. Causation/But-For:

i. Δ’s forum contacts in some way caused π’s injury

c. Evidence:

i. Δ’s forum contacts are at least evidence of one or more elements of the claim
4. Factors for Fairness/Reasonableness Inquiry (Worldwide VW, Burger King, Asahi)

a. Private Factors

i. Burden on Defendant

ii. P’s interest in access to local court

b. Public Factors

i. Forum state’s interest in adjudicating the case

ii. D’s states shared or conflicting interest in furthering its own policies

iii. Judicial efficiency across jurisdictions
5. When analyzing pjx in a case involving the internet, look at purposeful electronic contacts + use the Zippo Sliding Scale Test: a website’s interactivity is measured on a sliding scale ranging from passive websites (posting information) to interactive websites (users can exchange information) to subscription/sales websites (defendant enters into business contracts with foreign residents that involve repeated transmission of files).  
a. The exercise of jurisdiction is determined by examining the level of interactivity and commercial nature of the exchange of information that occurs on the Web site. 

6. When analyzing pjx in the case of an intentional tort, use the Calder Effects Test: 
a. Defendant was engaged in (1) intentionally tortious conduct, (2) uniquely or expressly aimed at the forum state, (3) which caused harm, the brunt of which defendant knew would be suffered in the forum state. 

b. Focus on defendant’s contacts with the forum state, not w/ the forum’s residents.

Cases

· World Wide Volkswagen Corp v. Woodson: Pjx was not constitutional over the regional distributor and retailer of a defective automobile where defendants did not purposefully avail themselves of the privilege of conducting business in the forum state and their product was simply brought into the state by another person; the possibility that the product may enter the forum state via the stream of commerce is not a sufficient contact for pjx, it must be foreseeable based on defendant’s own conduct that it would be subject to suit in the forum state (“delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state”). 
· Brennan Dissent: interest of the forum state is strong, pjx should be proper
· Majority – Stream of Commerce: The forum state doesn’t exceed its powers under Due Process if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state.
· Burger King v. Rudzewicz: Pjx is a two step process; once minimum contacts have been established, they are considered in the light of other facts to determine whether they comport with fair play and substantial justice. 
· Asahi Metal Industry Co. v. Superior Court of California: Court found it would be unfair to subject a Japanese component part manufacturer to pjx in California despite passing the minimum contacts analysis because of the huge burden on defendant and limited interest of the Taiwanese plaintiff and the forum state; created the two prevailing views on stream of commerce pjx (O’Connor v. Brennan). 
· J. McIntyre v. NiCastro: New Jersey had no pjx over British company that manufactured a machine that ended up in New Jersey because the company did not avail itself of New Jersey in particular (but rather the US market as a whole); no majority opinion reached regarding the two views on stream of commerce; default rule is the concurrence which found no pjx but did not pick a view either way.  
· Abdouch v. Lopez: Court had no pjx over defendant who sold a book online which violated plaintiff’s privacy under both the Zippo test and the Calder test because he did not purposefully avail himself nor aim his conduct at the forum state.
· Calder v. Jones: CA had pjx over FL residents who published and circulated a defamatory article about a CA resident in CA; created the Calder Effects test. 
· Walden v. Fiore: No pjx over defendant in an intentional tort action because his conduct was directed at residents who happened to live in the forum state, not the forum state itself; focus of contacts analysis must be on defendant’s contacts with the state itself. 


D.
General Jurisdiction

Rule: If a defendant’s purposeful contacts with the forum state are so pervasive, continuous, and systematic that it can be said to be “at home” in the forum state, it is subject to general personal jx even if plaintiff’s claims are unrelated to defendant’s contacts with the forum.  

Rules

1. Individuals are always subject to general jx in the state where they are domiciled.

a. Domicile = physical presence + intent to remain

2. Corporations are always subject to general jx in two places, and possibly a third:

a. State of incorporation

b. Principal place of business 

c. General jx can be established by showing such extensive (systematic & continuous) contacts that the defendant is said to be “at home” in the forum state

i. In practice, this rarely happens outside of the state of incorporation/principal place of business
ii. state court may not exercise general jurisdiction over a foreign subsidiary of a United States-based corporation unless it engages in such continuous and systematic activities as to render it essentially at home in the forum state (Goodyear)

d. Rationale:

i. State sovereignty: states have an interest in regulating citizens in their own territory 

ii. Certainty: Place has benefit of being “unique” and “ascertainable.” Out of State Ds can “structure their primary conduct” knowing where they will be sued
iii. Fairness: Fair to hold defendants responsible, even for conduct that has nothing to do with state, because it is in a limited number of places where companies expect it. It is less fair when rooted in test that is “unnecessarily grasping.”

3. General jx is not subject to fair play & substantial justice analysis - fairness doesn’t matter if the defendant is subject to general jx.

4. 9th Circuit but for test - a claim arises out of a contact if the claim would not have arisen but for defendant’s contact with the forum state  

5. Tag jx - individual defendant is served while in the forum state, 2 prevailing views 

a. Scalia: traditional (Pennoyer) basis is sufficient by itself, tag jx = pjx

b. Brennan: tradition is wiped away and replaced with Shoe analysis, being served in the forum state counts as a purposeful contact b/t defendant and the forum 

c. Physical presence in the forum must be voluntary and knowingly to invoke tag jx

d. No tag jx if you are solely in the state for a judicial proceeding 

e. Personal service (tag jx) on an officer of a corporation is sufficient for pjx

Cases

· Perkins v. Benguet Mining: π sues Δ in Ohio over events in Philippines. Δ is Philippines mining corporation, but virtually all of its business activities had been conducted from nominally temporary Ohio offices ever since Japan invaded the Philippines during WWII. Suit not related to Δ’s Ohio contacts. Ohio may assert general PJ over Δ. Δ carried out a “continuous and systematic” amount of its general business in Ohio.
· Goodyear Dunlop Tires Operations, S.A. v. Brown: No pjx in a products liability action arising from a bus accident in Paris involving American decedents b/c 1) contacts were unrelated so no specific jx and 2) no general jx because defendant’s contacts were not so extensive that it was “at home” in the forum state.
· Cited to two precedents for “at home” - Perkins (general jx when company set up “wartime” headquarters in the forum) and Helicopteros (no general jx where corporation held some meetings/trainings/equipment in the forum). 

· Daimler AG v. Bauman: No pjx over defendant because 1) no specific jx b/c the claims were based on the Argentinian Dirty War (not CA sales) and 2) no general jx b/c even massive amounts of sales are insufficient to consider the corp “at home” (sales alone are not a basis for general pjx).  No fairness/justice inquiry if general jx. 
· Sotomayor Concurrence: we should not reject general jx b/c defendant has more contacts in a different forum; “too big for jx” is problematic

· Bristol-Myers Squibb v. Superior Court: CA had no pjx (specific or general) over non-resident plaintiffs in a class action against defendant even if their claims were identical to the claims of the CA plaintiffs.  
· Sotomayor Dissent: fairness absolutely requires pjx here, worried about future impact on mass tort cases if we allow big corps to escape class action pjx 

Hypotheticals

· TX oil company incorporated in TX with ppb in TX.  Sells oil primarily in CA, drives through NM to get there.  Company truck causes accident in CA with an NM driver.

· General jx - Texas only

· Specific jx - CA b/c contacts are directly related

· NM - no general or specific 

· While flying from NY to HI, a CO defendant is served with a summons from a CA court. Is there tag pjx under either view when ______?

· Scheduled change of flights at LAX and is served at the airport? Yes under both

· Unscheduled weather delay at LAX and is served at the airport? Yes under Scalia, probably not under Brennan

· Served on plane in CA airspace? Probably yes under Scalia, probably no under Brennan



E.
Consent 

Rule: A defendant may always consent to personal jx in a forum or waive their objection to pjx even if the defendant would not be subject to pjx in the forum otherwise. 

Rules

1. Parties have latitude to contractually agree to their own rules re litigation

2. Two common ways to consent: 1) show up and litigate (waive) 2) contractual

a. If defendant fails to timely file a 12(b) motion, they waive right to object to pjx

3. Most courts allow adhesion contracts re pjx (very difficult to challenge these) 

a. Can challenge procedurally or substantively (public policy)

4. Contract clauses invoking consent

a. Consent to jx clause: party who signs contract can be sued as a defendant in the designated forum (not the only forum, but a possible forum)

b. Forum selection clause: party who signs contract agrees to only sue in the designated forum 

c. Choice of law clause: party who signs contract agrees to apply substantive law from designated forum in the event of a dispute (not determinative of pjx but counts as a purposeful contact) 

d. Arbitration clause: parties are required to arbitrate (no pjx by the courts)   
Cases
· Carnival Cruise Lines, Inc. v. Shute: Pjx was proper b/c court upheld the cruise line’s forum selection clause on policy reasons: 1) cruise line has an interest in having a stable forum for being sued in, 2) clear rule makes it easy on everybody and spares litigation expenses, 3) cheaper for customers b/c cruise spends less on litigation, and 4) cruise did not act in bad faith and the forum was fairly connected to the lawsuit. 


F.
Notice

Rule: In order for the forum to establish personal jx over defendant, plaintiff must give notice of the suit to defendant in accordance with both the Constitution and FRCP (4). It is a separate and distinct requirement from the “power” aspect of pjx.  Notice is accomplished through service.  

Rules

1. Constitutional due process requires notice reasonably calculated under all circumstances to apprise interested parties of the action and afford them the opportunity to present their objections (Mullane). 

a. Both notice and power are constitutional requirements for personal jx 

b. Actual notice is not required (“reasonable calculation”)

i. However, if you know notice didn’t work (ie., mail returns to sender), plaintiff is obligated to try harder 

2. FRCP Rule (4): sets forth requirements for achieving proper notice via the method of service of process; technically separate from the constitutional requirement but if you meet this you probably meet that one too. 

a. (a) - required contents of the summons

b. (b) - issuance of the summons (stamp by clerk)

c. (c) - describes general requirements for service 

d. (d) - waiver of service 

i. Cheapest way to initiate lawsuit; extends defendant’s time to respond; does not waive defendant’s right to challenge jx/merits  

e. (e) - serving an individual in the United States (5 methods)

i. Personally deliver

ii. Leave copies at dwelling with a person of suitable age/discretion 

iii. Deliver to agent for service of process

iv. Follow provisions governing service in the district court’s state

v. Follow provisions governing service in the state where you are serving

f. (k)(1)(a) - territorial limits on effective service 

i. Service of process establishes pjx over defendants who are constitutionally subject to pjx (need both pjx and service to have jx)

ii. Federal court typically has same jx reach as the state that it’s in 

g. (l) - proving service via affidavit

h. (m) - time limit for service (90 days) 

3. Rule 5 covers service throughout the rest of the litigation

Cases

· Mullane v. Central Hanover Bank and Trust Co.:  No pjx over known beneficiaries of a trust b/c notice by publication was insufficient to apprise the interested parties (give notice) under the due process clause of the constitution; court established constitutional requirement for notice. Notice by publication was fine for the unknown beneficiaries. 
Hypotheticals
· Lewis (Iowa) travels to Florida for vacation and gets into a car accident with Johnson (Florida).  Lewis returns to Iowa and files suit in federal district court against Johnson. Lewis serves process by leaving a copy of the summons and complaint with Johnson’s wife at their home in Florida.

· Notice is proper under the Constitution and Rule 4
· No personal jx (no evidence of contacts with Iowa) 



G.
Limits on PJ (venue/forum non conveniens)
Rule: Courts are entitled to impose self-restraints on pjx which are narrower than the scope of pjx granted to it by the constitution, which sets the outer boundary of pjx.  States are not required to exercise all of the jx that the constitution permits. 

Rules

1. Long Arm Statutes: each state has long arm statutes authorizing it to exercise pjx 

a. Constitution sets outer boundaries of pjx, long arm statutes set the inner boundaries (can extend all the way to Constitution or choose to exercise less jx)
i. Gibbons v Brown - In order to acquire jurisdiction over a defendant under a long-arm statute, the plaintiff must allege sufficient jurisdictional facts within the coverage of the long-arm statute and must show sufficient minimum contacts with the state to satisfy due process
b. If jx is not within the long arm statute, the inquiry stops there

c. There are certain federal long arm statutes (ex., Federal Interpleader Act) 

2. Venue: examines where in the state should the lawsuit be filed (federal district, state county, etc.); federal venue is governed by 28 USC 1391.
a. Extension of the same policy concerns as pjx; analysis is very similar (looks at purposeful contacts with the venue); can consent

b. 28 USC 1391:You can assert venue in 1 of 3 ways; consider first if 1 or 2 apply, only go to 3 if neither does

i. (1) We look at where all the parties live. 1391(b)(1). In the federal statute, we look only at the defendants. Ordinary people live where they’re domiciled. For corporate plaintiffs, it’s where their principle place of business is (HQ). For corporate defendants, it’s where you can assert personal jurisdiction. 1391(c)(2).

1. Judicial district where one defendant resides if all defendants are in the same state (or if only one D, the district where he resides) 
ii. (2) We look at where a “substantial part” of events occurred. 1391(b)(2). 
iii. (3) Finally, there is a “catch-all provision.” 1391(b)(3). It ensures that there will always be somewhere that is a proper venue, wherever there is personal jurisdiction, if the other two aren’t available.

1. Where pjx is proper for any of the defendants (with respect to such action)

c. Lawful permanent residents (non-citizens) are residents for purposes of venue (in the state they are domiciled)
i. Non-residents of the US may be sued in any judicial district 

3. Transfer: federal courts are authorized to transfer cases to different federal courts under federal transfer statutes   

a. 28 USC 1404: allows transfer from proper federal court to proper federal court

i. Used when defendant wants a more convenient proper venue 

b. 28 USC 1406: allows transfer from improper federal court to proper federal court

i. Court has discretion to transfer or dismiss - transfer only if it is in the interest of justice to the proper venue 
c. Transfers within a court system: transferee court MUST accept control of the case

i. No direct transfer b/t states**
4. Forum Non Conveniens: common law doctrine allowing any court to dismiss a case or transfer a case to any forum (ie., non-federal) that would not be allowed under the transfer statutes.  Defendant bears the burden of showing:

a. (1) There is an adequate alternative forum 

b. (2) Balance of public and private interest factors favors dismissal (access to sources of proof, availability of compulsory process, the cost of obtaining attendance of witnesses, interest of the local court, fairness, etc.) 

c. Courts typically defer to the plaintiff’s choice

d. In order for substantive law to be a factor, it must be so bad there is no remedy at all for the plaintiff, not just worse remedies for the plaintiff (ie., damages cap) 

e. Defendant typically waives objections based on statutes of limitation so the plaintiff may re-file the action in an alternative forum if necessary. 
5. Forum Non Conveniens Factors

a. Threshold Inquiry
i. Plaintiff’s Choice of Forum Preferred, Unless From Elsewhere. Presumption in favor of the plaintiff’s choice of forum. However, foreign plaintiffs receive less deference. 

ii. Is Other Forum “Adequate”? Courts require an “adequate, available alternative forum.” This is generally met when the defendant can be served with process and subject to jurisdiction somewhere else.  (Often, the defendant will promise not to contest jurisdiction elsewhere just to bolster their FNC motion.) 

b. Private Interest Factors
i. Access to Proof. The “relative ease of access to sources of proof.”

ii. Compelling Discovery and Witnesses. Can the court compel unwilling witnesses to attend?

iii. Need to Visit Foreign Site. Can people “view” the “premises” or site if its appropriate to understand the action.

iv. Practical Problems for Parties. Other practical problems, including joining parties, translating documents, enforcing judgments.

v. Worse Law Irrelevant Unless So Inadequate No Remedy At All.
c. Public Interest Factors
i. Impact on Judicial Resources. Will hearing the case create “administrative difficulties” if litigation piles up instead of being handled at country of origin.

ii. Unfamiliar Law. May be a preference for a trial likely to apply a different law in a place familiar with that law.

iii. US Interest in Litigation Here? Is there an interest in the current forum in deterring bad conduct of its own residents or compensating its own residents.

iv. Foreign Interest in Litigation There? Or is this a “controversy” where a foreign state has a unique “localized interest” in having controversy decided there?

Cases

· Gibbons v. Brown: No pjx over defendant whose sole contact with the forum state was filing a prior lawsuit there b/c the long arm statute required “substantial and not isolated activity.” 
· Gibbons was a Texas resident, and the Browns, Florida residents, were driving in Montreal, Canada. Gibbons was giving Mr. Brown directions, but she gave Brown wrong directions and Brown collided head-on with an oncoming vehicle on a one way street. Gibbons sued Mr. Brown in Florida for injuries she sustained in 1995, and Ms. Brown (plaintiff) later sued Gibbons in Florida in 1997 for injuries she alleged were caused by Gibbons’ faulty directions
· Thompson v. Greyhound Lines, Inc.: Court transferred the case on the grounds of improper venue under 1406; if venue is proper under b1 or b2, don’t go to b3. 
· Piper Aircraft v. Reyno: Court invoked forum non conveniens to dismiss a case from CA because there was a better venue in Scotland based on public and private interest factors which clearly pointed to an alternative forum.  Possibility of change in substantive law is not a factor that is given conclusive weight when examining venue. 
Hypotheticals 

· P sues D (SDNY) for breach of contract.  There is certainly venue in SDNY.  There may be venue in the district where the breach of contract occurred (need more info). 

· P sues A (SDNY) and B (NJ resident, business in SDNY) for breach of contract.  Contract was executed in Mexico concerning a machine made in Japan.  There is no venue under 1391(b)(1) b/c A and B are from different states.  No venue under (b)(2) b/c “substantial” events took place outside the United States. Now look at (b)(3) - venue in either SDNY or NJ (still need pjx over each D in each state).  

· P sues A (CDCA) and B (NDCA).  Venue is proper under (b)(1) in either.  
III.
Subject Matter Jurisdiction

Overview of Subject Matter Jx

Does a federal court have the power to hear this case?

1. Federal courts have limited jx 

a. Article III, Section 2: nine enumerated federal powers

i. Federal questions, ambassadors, admiralty, USA is a party, state v. state, citizens of different states, competing claims to state land grants, citizens v. aliens, states v. citizens of another state (limited by 11th Amendment) 
b. Article III, Section 1: allows Congress to give courts jx, but does not require it

i. Congress enacted statutes to allow for subject matter jx (Constitution is the ceiling, Congress is the floor) 
c. General SMJ doesn’t exist in the Federal System
2. Certain matters must be heard in federal court: patent, bankruptcy, federal antitrust, etc. 

3. Approach:

a. What does the constitution say?

b. What do the statutes say?

c. What does the case law say?

4. Check federal question, then diversity, then supplemental 

5. Courts can address subject matter jx sua sponte at any point in the litigation 

a. Cannot be waived

b. Cannot consent to it 
6. Why does it matter strategically?

a. Jury pool, transfer b/t federal courts, judicial expertise, preferred procedures in federal courts, neutral forum, greater resources in federal court, elected versus non-elected judges, delay, politics


A.
Federal Question

Rule: The [US] district courts (federal courts) shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States (28 USC 1331).
Rules

1. 28 USC 1331: A case “arises under” the laws of the US – and thus presents a federal question – if 
a. Federal law creates P’s entitlement to a remedy, or (in rare cases)

b. A state law claim (a) necessarily raises a federal issue, (b) that is actually disputed and substantial, and (c) a federal court can hear without upsetting Congressionally approved balance between federal and state courts.
2. Arising under: federal law must give rise to plaintiff’s claim
a. If the federal law issue appears only as part of a defense, it is insufficient to sustain federal question jx (must be part of plaintiff’s claims) 
b. This interpretation only pertains to the statute (Constitutional definition of “arising under” is more broad, simply requires federal ingredient) 
3. Well-pleaded complaint rule: A claim arises under federal law only if the federal question would appear in a “well-pleaded” complaint. The federal question must be alleged as part of plaintiff’s essential allegations in her cause of action in the complaint.  It must be part of what plaintiff has to prove to win on that claim (Mottley).  

a. This rule interprets 28 USC 1331, not the Constitution (Constitution is broader). 

b. The plaintiff’s claim itself must arise under federal law per the statute 
4. Well-Pleaded Complaint:

a. Describes claim where the P’s entitlement to relief is created by federal law

b. Doesn’t rely on federal questions that would arise only as defenses
5. 28 USC 1257: final judgments rendered by the highest court in a state may be reviewed by the US Supreme Court where the validity of federal law is drawn into question

Cases

· Louisville & Nashville Railroad v. Mottley: 1871 - In settlement of litigation, L&N Railroad agrees to give the Mottleys free passenger passes for life. 1906 Federal Statute - “No [railroad] shall, after January 1, 1907, directly or indirectly, issue or give any interstate free ticket, free pass, or free transportation for passengers…” Complaint: D had a contract obligating to give P annual passes and D failed to do so. Answer: D admitted both but used affirmative defense that federal law made it illegal to give the passes. 
· The federal district courts could not exercise subject matter jx over plaintiffs’ claims because the claims themselves did not arise out of federal law.  Federal claim must appear as part of a well-pleaded complaint, not as a central defense. 
Hypotheticals

· Worker contends that Employer violated the federal FLSA.  Employer asserts that Worker overstated the number of hours that he worked and is not entitled to pay.  There would be federal question jx under 1331 because the Worker’s claim arose from federal law. 

· Plaintiff sues Newspaper for libel.  Newspaper’s defense involves the First Amendment.  There would not be federal question under 1331 because Plaintiff’s claim arose from state law (libel), and the defense arising from federal law is irrelevant under the well pleaded complaint rule from Mottley. 



B.
Diversity Jurisdiction 

Rule: Federal courts have original jx over claims between diverse citizens, so long as the amount in controversy exceeds $75,000 (28 USC 1332).  

Rules
1. 28 USC 1332 (a): federal courts have original jx over civil actions (>$75k) between:

a. Citizens of different states

b. Citizens of a state and citizens/subjects of a foreign state (unless lawfully admitted for permanent residence and domiciled in the US)

c. Citizens of different states in which citizens or subjects of a foreign state are additional parties

i. No diversity jx where there are foreign entities on both sides of the action w/o presence of citizens of a state on both sides of the action 

d. Foreign state as plaintiff and citizens of a state or different states 
2. Judicially Created Exceptions to 1332(a)
a. The Supreme Court has held that the existing diversity statute does not to authorize federal court SMJ over the following types of suits – EVEN IF the parties are completely diverse and the amount in controversy is met:

i. Domestic Relations

1. Divorce

ii. Probate 
3. Evidence of Citizenship: Evidence may be submitted as part of motion to dismiss for lack of SMJ under Rule 12b1

a. Evidentiary hearing possible

4. Relevant Date of Citizenship: Consider citizenship as of date the complaint is filed
a. Diversity/domicile is determined and locked in at the time of filing the complaint (not the date of the incident giving rise to the lawsuit; can’t be destroyed by moving later).  

5. Complete diversity requirement: no plaintiff can be a citizen of the same state as any defendant (General Diversity Statute 1332(a)(1))
a. Not part of the statute or Constitution, but a common law requirement (courts have interpreted the statute to require complete diversity)

b. In rare instances, court allows minimal diversity (interpleader, class actions, etc.)

6. Corporate Citizenship (1332(c)(1))
a. Corporations: 1) state of incorporation, 2) principal place of business

i. PPOB: nerve center test - where the officers direct, control, and coordinate the corporation’s activities (Hertz Corp.) 

ii. Both are considered - if either destroys diversity, no diversity 

b. Partnerships: consider citizenship of individual members 
c. Unincorporated Entities: unincorporated entity is a citizen of every state in which its members are citizens
7. State Citizenship of Natural Persons (Hawkins/Redner): To be a “citizen of a [US] State” under §1332, a natural person must be:

a. A US citizen

b. Who is domiciled in a US state

i. Natural person only has one domicile at a time

ii. Initial US domicile = state where born or naturalized

iii. Domicile changes upon:

1. Physical presence in another jurisdiciton (US or foreign); plus

2. Intent to remain there indefinitely
8. Amount in controversy: must be greater than $75,000 (excludes interest/costs); must be legally certain that the amount cannot be met. 

a. When can claims be aggregated to meet the minimum amount? 

i. Single plaintiff against single defendant can aggregate any and all claims against that D
1. You can aggregate amounts from different claims by one person against same person, but not by or against different people to reach that amount (unless it’s a joint theory of liability by or against them).

ii. Two plaintiffs with common claims against a single defendant 


1. Cannot aggregate if separate and distinct and no joint interest (most claims are separate and distinct) 

2. Differs from joint liability (single claim, satisfies requirement)

3. One plaintiff with claims against multiple defendants cannot aggregate w/o joint liability 

iii. Claim by 2 plaintiffs against the same defendant, where one of them satisfies the amount and the other doesn’t, federal court has jx over both

iv. Common undivided interest exception: multiple plaintiffs can aggregate claims against a single defendant when trying to secure a single title/right in a common undivided interest

v. Class actions have unique aggregation rules – 1332(d)
1. Any member of the π class is a citizen of a state different from any Δ PLUS Over $5,000,000 in controversy
a. Minimal diversity: At least one π is citizen of different state than one Δ
Cases

· Redner v. Sanders: P is a “US citizen residing in France” and Ds are all NY residents. No alienage jurisdiction b/c P not a French citizen. No diversity jx for a plaintiff who was a resident of France (but not a citizen) and who was still considered a citizen of the same state as defendant, not CA.
· P fails to establish that he is a citizen of a foreign state or a resident of a state of the United States other than New York. Simply residing in France does not establish him as a citizen, particularly without details about his residence, family, or professional activities in France. And maintaining contacts with, regularly visiting, and retaining certain licenses in California is not sufficient to establish that one is domiciled there.
· Hertz Corp. v. Friend: Established the nerve center test for determining a corporation’s principal place of business when assessing diversity.  
· Hawkins v. Masters Farms, Inc.: Moved in with wife to Kansas and had home there despite keeping MO license and having checks go to MO. Individuals are “citizens” in the state they are domiciled (physical presence + intent to remain). 
Hypotheticals
· Diversity jx? Assume parties live in different states 

· E sues R for $75k breach of contract. No diversity - doesn’t exceed $75k. 

· E sues R for two unrelated claims $75k and $5k. Yes diversity - can aggregate.

· A and F sue R.  A sues for $60k for breach of settlement.  F sues for $40k for personal injury.  No diversity - cannot aggregate unrelated claims. 

· E and A sue R for breach of settlement, each seeking $50k.  No diversity - cannot aggregate two separate people with two separate claims. 

· Three passengers and one driver (PA) vs. truck driver (VA). One of the driver’s claims is $60k and the other is $20k; each of the passengers has a claim for $20k each.  Driver joins passengers in the action.  Driver can aggregate his two claims to meet the amount in controversy requirement.  Cannot aggregate passengers’ claims for original diversity jx.  The claims will need to come in under 1367.  It is within the same case or controversy, and there is no diversity problem because the claims are not against any party joined by the rules (they are made by parties joined by Rule 20).  



C.
Supplemental Jurisdiction

Rule: Federal courts have supplemental jx over claims arising out of the same case or controversy, even if the courts do not have jx over the claims independently (28 USC 1367). 

Rules

1. 28 USC 1367: supp jx statute 

a. Supp jx authorized over claims arising from the same case or controversy as the claims with original subject matter jx 
i. “The entire action before the court comprises but one constitutional ‘case’ [when the state and federal claims] derive from a common nucleus of operative fact” (Gibbs)

2. 28 USC 1367

a. Supplemental SMJ is allowed over factually related claims, subject to the limitations in (b) and (c) 
i. in any civil action of which the district courts have original jurisdiction, 

ii. the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. 

iii. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

b. Exceptions involving joinder of multiple parties where the plaintiff’s original claim relies solely on diversity statute
i. IF original jx is based solely on diversity, and claims are brought by plaintiff under Rule 14, 19, 20, or 24, or claims by Rule 19 plaintiffs, or intervening plaintiffs under Rule 24, THEN the supplemental claims must meet diversity requirements under 1332 (AoC and complete diversity) 

ii. This section requires 1) claim by plaintiff 2) solely diversity jx 3) against a joined party under the listed rules 

c. Courts may choose to decline to exercise supplemental jx over a claim if:

i. Novel or complex issue of state law

ii. Claim substantially predominates over original jx claims 

iii. District court has dismissed all claims w/ original jx

iv. Exceptional circumstances + compelling reasons 

d. Tolling provision - SOL tolled while claim is pending/dismissed 

3. Two common scenarios:

a. Pendent claim - plaintiff suing for multiple claims on the same set of facts

b. Pendent party - plaintiff suing multiple parties for claims on the same set of facts

4. If the original jx claim is dismissed, court has discretion to keep/dismiss 1367 claims. 

Cases

· United Mine Workers v. Gibbs: When a plaintiff asserts a claim with proper subject matter jx, it is constitutionally permissible for the federal court to hear the entire dispute between the parties, including other claims that could not otherwise proceed in federal court as long as they arise from a common nucleus of operative facts.
· In re Ameriquest Mortgage Co. v. Mortgage Lending Practices Litigation: Court retained supplemental jx under all claims arising from the common nucleus of operative facts (same case or controversy = common nucleus). 
· Szendry-Ramos v. First Bancorp: Court declined to exercise supplemental jx under 1367(c) because the state law claims 1) posed a novel question of state law and 2) dominated the federal claims in the case. 
Checklist
1. Does at least one of the filed claims have SMJ?
a. Does it arise  under federal law?
b. Is there complete diversity over 75k?
2. Are claims so related they form part of the same case or controversy?
3. Is it a diversity claim by a plaintiff against a party joined under Rule 14 (impleader), 19 (necessity), 20 (joinder), or 24 (intervention)? Or necessary party/intervener?
4. Are there discretionary reasons to dismiss? (1367c)
a. Novel/complex state issues
b. State law claims predominate
c. District court dismissed all the original federal claims
d. Other exceptional “compelling reasons”


D.
Removal

Rule: If a case filed in state court could have been brought in federal court, defendant has the power to remove the case to federal court under 28 USC 1441.  

Rules

1. 28 USC 1441: grounds for removal

a. Case can be removed if it could have been brought in fed court (subject matter jx)

i. Case is removed to the federal district court where the action is pending (usual venue rules do not apply) 
b. 1441(a) paraphrased: If a civil action is brought in a state court AND the action could have been originally filed in a federal district court, AND no other statute expressly forbids removal (1441(b)(2)) THEN defendant(s) may remove (see 1446(b)(2)) to the co-extensive US District Court.
c. Home state defendant bar - in a diversity jx case, none of the defendants can be citizens of the state in which the case was filed
i. If any one single D is from that state, it cannot be removed if only based on diversity jurisdiction (need agreement of all Ds to remove a claim as well)
d. If case has a claim based on federal question, and a claim not within original or supplemental jx, the entire action can be removed 

i. Federal court will sever and remand certain claims to state court 

e. Certain cases need to be in federal court and can be removed 

2. Timing - 28 USC 1446: procedures for removal

a. Must sign a notice of removal under Rule 11 and adhere to contents in 1446(a)
i. Rule 11: attorney must sign off on the work or face sanctions

b. Federal Question (1446 b1/b3) - Must remove within 30 days of receipt of the complaint on each defendant (or within 30 days of when the case becomes removable b/c new info) 

i. All defendants must agree to remove, only defendants can remove 

c. Diversity (1446 b/c1) – Same 30-day period as b3 and b1 above EXCEPT removal under b3 cannot be later than 1 year after commencement of the action (unless bad faith) 

i. Must meet the amount in controversy requirement - rely on plaintiff’s statement in initial pleading, if impossible then defendant makes a good faith effort to assess the amount 

ii. 1446(c)(2)(B) says the district court can find that the “true” amount in controversy is more than what P alleged and permit removal.

1. If plaintiff acted in bad faith to prevent removal by concealing AoC, D can move for an otherwise late removal (1446(c)(3)(b))

3. 28 USC 1447(c): procedures for remand 

a. If case is improperly removed, it must be remanded back to state trial court

b. Motion for remand for lack of subject matter jx can be filed at any time

c. Motion for remand for other reasons (procedural) must be filed w/in 30 days 

i. Examples: not all joined Ds consented, waited too long, violated home state defendant bar 

4. Federal court makes all decisions regarding removal and remand

a. Removal is automatic upon filing; federal court decides motion for remand 

Cases

· Caterpillar, Inc. v. Lewis: The district court’s failure to remand a case that was improperly removed is not fatal to the ensuing adjudication if federal jx requirements are met at the time judgment is entered (court let error slide b/c it ended up working out) 
Hypotheticals 

· P sues D for defamation in state court.  D alleges defense of First Amendment. 

· No removal - no subject matter jx. 

· P sues D in state court, alleging violation of P’s rights under U.S. Constitution.

· Removable - federal question jx. 

· P (FL) sues D (NJ) in Florida state court on a personal injury claim, seeking $100k.

· Removable - diversity jx, meets all requirements.  

· P (FL) sues D (NJ) in NJ state court on a personal injury claim, seeking $100k.

· No removal - home state defendant bar. 

· If P also had a claim for federal civil rights violation? Removable. 

Multidistrict Litigation
A. Basics

a. remember the open-ended standard courts use to determine whether to centralize cases in an MDL: 
i. (1) whether there's one or more "common issues" of fact and 
ii. (2) whether transfer is in the “convenience of parties and witnesses and will promote the just and efficient conduct of such actions
b. must have SMJ but don’t need personal jurisdiction

c. involves the same types of factual issues that would need the same discovery but all around the country

B. Procedure

a. Parties may petition a panel of seven judges to centralize lots federal cases before a single judge raising “common questions of fact.”

b. The transferee judge then hears all “pre-trial” motions, including discovery, for all cases. When finished, that judge is supposed to send them back to the panel, which sends them back to where they came from.

i. Once transferred, cases rarely return to home district
ii. Settlement Pressure

1. Currently, MDLs make up 65% of all pending federal civil docket claims
C. Centralization is in “convenience of parties and witnesses and will promote the just and efficient conduct of such actions.” 

D. Largest MDL in History

a. Almost 40% of the entire federal docket is in one MDL: 3M Combat Arms Ear Plugs

i. Need ear plugs to limit excessive noise, but be able to communicate

1. Allege stems of the plugs too short and 3M knew about defects for almost 20 years

ii. 18,000 filed last year. Now, 230,000 lawsuits as of March 15, 2021
1. 500,000 lawsuits on entire federal docket

E. Why/When D and P favor/disfavor MDLs?

a. Defendants

i. Reduce overlapping discovery

ii. To buy time

iii. To cherry pick cases

iv. One federal court’s decisions sets tone

v. But also lose control over which cases proceed, precedent set

b. Plaintiffs

i. More information about which cases proceeding and/or settling

ii. Broaden opportunities for discovery

iii. Filing strong and weak claims together

iv. Effect on law and settlement
v. But some Ps may be shut out
F. Standards that Favor and Disfavor Centralization (1407)

a. Favoring

i. Is it relatively early in litigation?

ii. Conserving resources for large numbers of cases

iii. Overlapping discovery needs

iv. Risk of conflicting judicial decisions 

v. Common defect, design or problem across cases

vi. Common defendant or type of defendant

vii. Common legal claims

b. Disfavoring

i. Is it later in litigation or discovery process?

ii. Different defendants or theories of liability

iii. Different products or parties without overlapping claims

iv. Can parties coordinate on their own

v. The boundary cases are when legal claims are common, different parties, but some factual overlap

G. Cases
a. In Re Shoulder Pain Pump Liab. Litig. 
i. Different kinds of defendants

ii. Different drugs

iii. Different theories
of causation

iv. Different theories
of liability

b. In Re Aviation Prods. Liab. Litig.
i. Helicopter companies sue for similar damages to business

ii. All involve discovery of same engineers and corporate D.

iii. Also involve common defects, and installation practices for defective engine, even if witnesses and crashes in different places

iv. But separates personal injury claims for wrongful death, servicing motors, or where discovery is over.

H. NFL Litigation

a. One or more common questions of fact, centralization is in convenience of parties and witnesses, transfer will promote the just and efficient conduct of such actions

b. Legal Strategy: If the whole point of an MDL is to streamlined discovery before the case advances, it’s good to emphasize what you don’t know.
I. Overview

a. MDLs, although seemingly just a transfer provision, is a powerful tool to aggregate the largest numbers of cases in the federal docket, like a massive joinder or class.

i. Built on legal fiction that they will return to where originally filed
b. But functionally, work like large class actions, often being dismissed or settled before a single judge, lead by a small group of attorneys
c. But note how casually this important decision to centralize is made:

i. With very little information

ii. Often more cooperative argument

iii. Frequently the product of side deals agreeing to a particular judge

iv. Almost unreviewable discretion about whether to centralize and where

d. These features are very different than the approach courts have taken to class actions

 X. Class Actions

1. A class action is a joinder device where plaintiffs join behind a representative to sue a defendant because there are so many plaintiffs that joining them all is impracticable

a. Can have a plaintiff or defendant class

b. Do not have to identify all members of the class

c. The class is identified by definition

A. Certification

The class must be certified: the named representative will move for certification so the class is subject to Rule 23 - requirements of 23(a) must be satisfied and must fall into one of the three 23(b) categories

1. Rule 23(a) requirements embody due process: the first 2 requirements focus on efficiency, the last 2 rules focus on fairness
a. The representative must articulate the existence of all 4 requirements of Rule 23(a), otherwise court will deny certification
i. Party seeking certification has the burden
2. Rule 23(c)(4) allows for an ‘issue’ class, meaning a class made with respect to particular issues (not claims), not very common
a. Rule 23(c)(1)(a): must certify at an early practicable time, meaning you must move for certification as soon as possible
B. Requirements for a Class Action (Rule 23a)

A. Is there a class?
a. 23(a)(1) Numerosity

i. class is so numerous that joinder is impracticable
b. 23(a)(2) Commonality

i. There are common questions of law or fact among the class members w/ a common answer
B. Is this a good representative?
a. 23(a)(3) Typicality

i. Claims or defenses of the representative parties are typical of the class
b. 23(a)(4) Adequacy

i. Representative parties will fairly and adequately protect the interests of the class
C. 23(b) Types of Class Actions

A. (b)(1) Risk of Inconsistent Judgments

B. (b)(2) Injunction; or

C. (b)(3) Typically Class Actions Seeking Damages; Must Give Notice and a Chance to Opt Out

23a Specifics

A. Numerosity

a. Joinder must be impracticable, not impossible, just inefficient or expensive or very difficult
b. Guidelines
i. No magic number exists; practicability of joinder will vary from case to case

ii. 40 or more is usually numerous

iii. 20 or fewer is usually not sufficiently numerous

B. Commonality

a. Guidelines

i. Class members must have suffered the same kind of injury (Compare Wal-mart and Tyson)

ii. Sub-classes are possible

C. Typicality

a. Class Representative must:

i. Have suffered injuries similar to the class

ii. Seek relief similar to the class

iii. Not be subject to significant defenses not shared by the class

D. Adequacy

a. Class Representative must

i. Be adverse to the other side 
(no sweetheart deals)

ii. Not be adverse to unnamed class members

iii. Have adequate class counsel

23b Specifics

A. (b)(1) Classes

a. Notice/Opt-Out Rights

i. Class members are not entitled to notice or a right to opt-out, but the court has the discretion to grant it

ii. When allowing opt-out could cause inconsistent results, the court will not allow it

b. provides way to assure that similarly situated parties are treated alike
i. EX: suppose a city proposes to issue bonds to build new center. One group of citizens sues to block the issuance and another sues to insist that it go forward. If those suits proceed separately, the city might find itself the subject of incompatible judicial rulings: issue bonds or don’t. by grouping the challengers and supporters into classes the court prevents situation where varying adjudication with respect to individual class members would establish incompatible standards of conduct for the party of the opposing class
B. (b)(2) Classes

a. provides for class actions where the party opposing the class has acted or refused to act on grounds that apply generally to the class. 
i. Civil rights claims were in mind but not limited to just those. 
b. Courts have glossed 23b2 by limiting it to cases where Ps are mainly seeking injunctive or declaratory relief. 
i. A question is how much incidental monetary relief 23b2 class can seek before the action ceases to be primarily injunctive and thus ineligible for the 23b2 treatment
C. (b)(3) Classes

a. comprises all class actions not in b1 or b2. 
b. All claims where Ps are seeking mainly monetary damages. 
c. Provides that a court can certify such a class only if it meets 2 criteria in addition to those in 23a: 
i. that the issues common to the class members predominate over those affecting only individual class members; 
ii. and that a class action is superior to any other method for fairly and efficiently adjudicating the controversy. 
d. 23b3 also sets forth factors a court should consider in certifying a b3 class, one which is the likely difficulties in managing a class action
e. 23b3 requires certifying judge engage in a complicated weighing of advantages and disadvantages, unnecessary for b1 or b2 classes
f. Rule 23c2B requires individual notice to all members of 23b3 classes who can be identified through reasonable effort; by contrast Rule 23c2A allows but doesn’t require appropriate notice to class in b1 or b2 cases
i. Members of b3 class when notified of the action, must also be given opportunity to opt out; they may get another opportunity to opt out when case is settled
g. 23(b)(3): Commonality predominates over differences AND a class action is superior method for fairness and efficiency considerations

i. Factors include:

1. Individual interests

2. Ongoing litigations

3. Desirability to have one action

4. Difficulties in managing a class action

D. Difference b/t (b)(2) and (b)(3)

a. (b)(2)

i. Uniform relief only (e.g., injunction)

ii. Does not require finding of superiority; little discretion for judge; 23(b)(1) or (b)(2)

iii. Chance to opt out not required

iv. “appropriate” notice - 23(c)(2)(A)

b. (b)(3)

i. Individualized relief possible (e.g., damages)

ii. Court must find that a common issue predominates, and find superiority; 23(b)(3)

iii. Chance to opt out required

iv. “the best notice that is practicable” - 23(c)(2)(B)
Cases

c. Walmart v Dukes: proposed class action against the company that included approximately 1,500,000 current and former female Wal-Mart employees. Plaintiffs alleged that the company engaged in a corporate culture of discrimination against female employees in violation of Title VII of the Civil Rights Act of 1964. Plaintiffs did not allege any violation of an express corporate policy. Rather, they claimed that the local Wal-Mart managers’ subjective discretion over pay and promotions was exercised disproportionately in favor of men. Plaintiffs sought injunctive and declaratory relief as well as back pay

i. FRCP 23(b)(2) also does not authorize class certification if each class member would be entitled to an individualized award of monetary damages. The individualized claims belong instead in FRCP 23(b)(3), with the procedural protections of predominance, superiority, mandatory notice, and the right to opt out. In this case, plaintiffs allege that the discrimination handed down by Wal-Mart was suffered by all female employees
ii. Class certification under Federal Rule of Civil Procedure 23(a) is improper if there is no common injury (although could be same violation of law) that may be resolved across the entire class

d. Tyson Foods: Tyson denies workers overtime pay for time it takes to put on and take off protective gear. This is a company-wide policy affecting the class of all 3,000 employees at a large Tyson plant, some of whom might have taken it off faster than others. Use statistical evidence to show average time/pay lost due to practice
e. Post Walmart: Some thought Wal-Mart would severely limit class actions. This is because it says plaintiffs’ “claims must depend upon a common contention” such that “determination of its truth or falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.” And every case is always a little different
f. Lyall v Denver: Class is numerous—whether 600 or 3,000. It involves a “shifting” population and thus appropriate for class. Court rejects Denver’s argument that “every one of the alleged Sweeps took place under differing circumstances, at the direction of differing authorities, and for different reasons—so there is no common question that can generate a common answer.” P’s declarations are enough for now to show common issue. The court can resolve whether or not an illegal policy actually exists, for the whole class at the merits stage. Lead plaintiffs are typical and adequate. If police have lawful basis for seizure in some individual circumstances, that can be handled later. It is not relevant to whether systemic policy is unlawful. 
g. Hooper v Seattle: Class is also numerous, consisting of over 2,000 homeless in Seattle. They also lack access to counsel, are transient, or unknown, making individual joinder impracticable. Plaintiffs don’t offer “substantial” proof to demonstrate a common practice. The declarations and videos cited do not provide enough context for the court to determine policy to destroy class’ property. Questions listed in complaint insufficient. Lead plaintiffs not typical or adequate because they cannot show their risk of injury and the proposed class’s risk of injury derives from the same course of conduct. They also received notice and have goals that go beyond what class wants.
E. Rationale
a. A class action allows groups of people, who may not know their legal rights, to raise their concerns about systemwide government misconduct together, rather than individually retaining separate lawyers to challenge the same policy or practice repeatedly. 

b. Class wide findings also help courts identify the full impact of government procedures over an entire population, and effect consistent judgments when uncertain the government could do that
Settlement Class Actions

A. Key Concepts: Conflicts of Interest, Transaction Costs, Collective Action Problems
a. Group Settlement w/out separate representatives

i. Conflicts Between Attorney and Client

ii. Conflicts Between Clients

iii. May Overlook Differences in Legal Entitlements, Fairness, and Dignity

b. Group settlement with separate representatives

i. Additional Costs of Representation and Adjudication

ii. Unexpected Conflicts Between Attorney and Client—with more attorneys working on contingency, there may be less interest in higher settlement award

iii. May Still Overlook Differences in Legal Entitlements, Fairness, and Dignity

c. Individual Litigation

i. Inconsistency, Lottery-Like Awards

ii. Time Consuming

iii. Race To Courthouse May Exhaust 

iv. Limited Funds of Defendant

v. Additional Costs for Lawyers, Court Fees, Potential Bankruptcy Costs

B. Amchem v Windsor: Between 13 and 21 million workers have been exposed to asbestos in a variety of different ways in the workplace, military, construction—over the past 40 or 50 years. But the most severe instances of such exposure probably occurred between 1960s and1970s. This exposure led to 300,000 thousand lawsuits--15% of which involved claims for cancer and about 30% for mesothelioma. The remainder are for “pleural plaques”—thickness on the lungs, that could lead to more serious illness—but for now produces no other symptoms.
a. First, despite the over-arching issue of asbestos-related health problems for all plaintiffs, common issues do not actually predominate, given the very different injuries suffered by the plaintiffs, which was complicated by the fact that some class members had not yet manifested physical disease. This fact means the certification does not comply with the requirements of FRCP 23(b)(3)
b. Second, the named parties do not adequately represent the class, because those currently injured had interests distinct from those who had been exposed to asbestos but not yet exhibited any physical symptoms. This fact means the certification does not comply with the requirements of FRCP 23(a)(4)
c. Ruling: A court considering certification of a class for the sole purpose of settlement does not need to determine whether certification would create significant management problems at the trial stage, but must still ensure that all the formal certification requirements of Federal Rule of Civil Procedure 23 are met
C. BP: Blowout of an underground well in April 2010, produced world’s worst spill in history, directly affecting 70,000 square miles of ocean, from Louisiana and Alabama to Mississippi and Florida, damaging wildlife, tourism and exposing millions to dangerous chemicals. Event produces over 100,000 claims—small fishing businesses to lost tourism at hotels to personal injury and property damage. Produces coordinated political response, including President Obama’s task force to clean up spill and compensate victims. Leads to estimated $7.8 billion dollar uncapped settlement to compensate (1) businesses injured by disaster from five different states and (2) to compensate people injured due to exposure to oil or chemicals used to clean up oil.

D. Amchem v BP – Common/Uncommon

a. Amchem (not enough)

i. Different exposures 
1. Class members in this case were exposed to different asbestos containing products, in different ways, over different periods, and for different amounts of time. 

ii. Different regions and jobs

iii. Different illnesses

iv. Different defendants

v. Different events, over time and knowledge of hazard

b. BP (common)

i. Different exposures

ii. Different regions

iii. Different injuries and illnesses

iv. One defendant

v. One event and course of conduct

E. Amchem v BP – Adequate Representation

a. Amchem (inadequate)

i. Not Common. Too Many Diverse Interests in Award. The named parties with “diverse medical conditions” injured in different places, for different reasons, with different knowledge about asbestos’ dangers sought to act on behalf of a “single giant class rather than on behalf of discrete subclasses.” 

ii. Unfair Representation. Same Lawyers May Not Fairly Divide Up Same Pot of Money. “Most saliently, for the currently injured, the critical goal is generous immediate payments. That goal tugs against the interest of exposure-only plaintiffs in ensuring an ample, inflation-protected fund for the future.” 

iii. Some Future Plaintiffs May Get Nothing. Those with pleural thickening of lungs after exposure only get money if they develop some other qualifying illness in the future. But unclear if there will be enough money for that.  

b. BP (adequate)

i. BP also argued that the settlement “would almost necessarily make injured members worse off” than they might have been had non-injured members been excluded from the deal. Others complained they involved people from different states.

ii. Why was this deal okay? 

iii. Not As Many Diverse Interests. They all suffered the same general kinds of injuries, And because federal law claims, didn’t have to worry about different legal rights from state to state.

iv. No Cap to the Settlement Fund. You didn’t have to worry that lawyers were reducing some plaintiffs’ awards to pay other plaintiffs more. BP promised an unlimited fund. 

F. Rule 23(e)(2): Settlements must be “fair, reasonable and adequate”
a. Courts review both the procedural and substantive aspects of a settlement, including:
b. Was the Settlement Process Fair?
Class representatives and class counsel have been and currently are adequately representing the class and settlement was negotiated at arm's length and was not the product of collusion.

c. Was the Settlement Substantively Fair?
The relief afforded to the class is fair and reasonable given the costs, risks, probability of success, and delays of trial and appeal. And class members are treated equitably (relative to each other) based on their facts and circumstances and are not disadvantaged by the settlement considered as a whole.
d. Rule 23(e) is designed to ensure the fairness and reasonableness of class action settlements by requiring court approval of a class action settlement for reasonableness and fairness

i. Applies to: 
1. Settlements of class actions when a class has been certified

2. Requires sufficient notice to class members for all (b) class types

a. For (b)(3) classes need a new notice unless the class is being certified for settlement

ii. Any settlement requires a fairness hearing to ensure the settlement is fair, reasonable, and adequate

1. Members of the class can object to settlement and the court will take this into account
2. Have to accept or reject the settlement as a whole (including attorney fees)

a. Can tell them to revise but cannot accept only part of the settlement

Xtra stuff
1. Fluid classes

A fluid class is a class where the claim is temporary and likely to be satisfied by the time the class is certified, so the claim of the representative party is moot. BUT because the class includes current and future claimants, another class member can replace a moot representative

It is easier to meet the numerosity requirement w/ a fluid class b/c you’re including potential future parties, that would make joinder impracticable

D. Notice Requirements

Rule 23(c)(2) Notice: 

For (b)(1) and (b)(2) classes, the court may require notice and opt-out at their discretion, but there is no opt-out requirement as the chance of violating due process is lower here than in (b)(3) claims

For (b)(3) classes, notice and opt-out requirement

Notice must clearly and concisely state in plain language:

1.
Nature of the action

2.
The definition of the class certified

3.
The class claims, issues, or defenses

4.
That a class member may enter an appearance through an attorney if the member so desires

5.
That the court will exclude from the class any member who requests exclusion

The right to notice and opt-out is individual and you cannot opt-out on behalf of another

a. Class Action Fairness Act (CAFA)

CAFA settlement provision apply to all class actions in federal court

Must also satisfy Rule 23 but creates additional safeguards

28 U.S.C. 1712: Coupon Settlements: applies to settlements based on coupon/discount

●
Calculate attorney’s fees by the coupons redeemed, not the total value of the coupons; attorneys get a percentage of that judgment

●
Attorneys have to wait until a reasonable time after the coupons are issued

●
Concern class action overly benefits the attorneys and named representatives over the class

28 U.S.C. 1713: class member can be made to pay attorney fees only if non-monetary benefits substantially outweigh the monetary loss

28 U.S.C. 1714: can’t give members a better settlement based on location (unless they suffered greater loss because of their location)

28 U.S.C. 1715: have to notify the state and federal gov’t of settlement as a potential objector
Preclusion

A.
Claim Preclusion

Rule: Someone is precluded from bringing a claim in a subsequent lawsuit; also known as “res judicata” or “bar” or “merger” or “the rule against splitting claims.” 
Rules

1. 2 steps: 1) what law governs the preclusive effect of the first judgment 2) applying that law, is the claim precluded?

2. Elements of Claim Preclusion → a claim is precluded in Lawsuit #2 if:
a. It is the same claim asserted in Lawsuit #1

i. Same Claim Requirement: a claim in lawsuit #2 is the same claim as in lawsuit #1 when it could have and should have been asserted the first time

1. Could have: factually + legally possible 

a. Both facts and law need to exist at the time of Lawsuit #1 

2. Should have: 3 alternative tests

a. Same transaction: claim arises from the same set of facts (majority/federal rule, focuses on events) 

i. Same test as compulsory counterclaim 13a
ii. the claim extinguished includes all rights to relief “with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.”
b. Same evidence: Evidence proving the elements in Lawsuit #1 would also prove the elements in Lawsuit #2
i. Variations: same evidence test, identical elements test
c. Primary Rights/Same Harm: Claims involve the same type of legal harm or legal injury
d. if the first and second lawsuits take place in different states, use the law of the state where first lawsuit took place to determine which test applies
b. The claim is asserted by the same claimant against the same responding party
i. “Same parties” req → need the same claimant and same responding party
ii. Includes persons in privity with those parties 

1. This includes people with a shared interest in property, cases where someone is a legal agent for another, insurers when they have an opportunity to litigate (car accidents), and class actions
2. Courts aren’t crazy about finding parties to be in privity absent unusual circumstances; as a general matter courts are hostile to it

iii. Lawsuit #1 resulted in a valid and final judgment on the merits
iv. Final → court has entered final judgment (not pretrial or interlocutory)
v. Valid → court had power to bind the parties (jx) 
1. Pjx over the parties is required in all states

2. Subject matter jx is split, some courts apply preclusion, some don’t

c. The judgment in Lawsuit #1 was on the merits 

i. “On the merits” - A final judgment on the merits involves decision in a proceeding (1) where the court had power to issue a binding decision, (2) the court issued a final judgment, and (3) a party had a fair opportunity to prevail on the merits. (doesn’t require that the merits were actually decided)

ii. Decisions on the merits → But in can include decisions that don’t seem to reach a decision on the merits, like a judgment issued after the parties settle and voluntarily dismiss a case. 
1. It also includes Rule 12(b)(6) dismissals with prejudice, even if the parties simply haven’t yet alleged enough facts to state a claim. Also, it can include cases dismissed for failing to prosecute a case or because of discovery abuse
2. Dismissal for lack of pjx → NO PRECLUSION
3. 12b6 dismissal → generally precluded but not always; split of authority among states; some fed authority going both ways 
a. If you are allowed to amend, probably precluded

4. Matter on appeal - Majority: precluded; Minority: not precluded

3. Same Claim
a. What factual grouping constitutes a "transaction", and what groupings constitute a “series”, are to be determined pragmatically, giving weight to such considerations as:
i. whether the facts are related in time, space, origin, or motivation, 
ii. whether they form a convenient trial unit, and
iii. whether their treatment as a unit conforms to the parties' expectations or business understanding or usage.

4. Choice of Law: look to the law of the jx that rendered the judgment in the first case (rendering court) and apply that jx’s preclusion law 

a. Full faith and credit clause requires states to respect other states’ judgments

b. 28 USC 1738: requires federal courts to comply w/ full faith and credit 

c. When fed ct is sitting in diversity jx, Erie requires the fed ct apply the preclusion law of the state in which it sits (preclusion is substantive, Erie applies)

i. Fed ct sitting in diversity would apply state law, so if that’s what happens in the first lawsuit, the second lawsuit must apply that state’s law 

ii. Fed ct sitting in fed Q would apply fed law - 2nd lawsuit applies fed law

5. Federal Approach to NonParty Preclusion
a. Recognized forms of nonparty preclusion

i. Agreement to be bound by the earlier result (e.g., test case)

ii. Preexisting legal relationships (e.g. successor in interest in property)

iii. Adequate representation in recognized settings (e.g., class actions, trustees)

iv. Effective control of earlier litigation (e.g., insurance)

v. Relitigation by an agent on behalf of claimant

vi. Special statutory systems (e.g., bankruptcy, probate)

b. In first action, someone was protecting subsequent claimants
i. First claimant understood it was acting on behalf of others OR
ii. Court took steps to protect interests of the absent party

1. (Sometimes) subsequent claimants had notice

6. Dismissals “on the merits” – Rule 41(b)

a. Unless the dismissal order states otherwise,

i. A dismissal under this subdivision (b) and 

ii. Any dismissal not under this rule

1. Except one for lack of jurisdiction, improper venue, or failure to join a party under Rule 19

b. Operates as an adjudication on the merits

7. Rule 13(a) Compulsory Counterclaim
a. If you fail to assert a compulsory counterclaim under 13, you will be barred from bringing it in a second lawsuit 
b. (1) In General. A pleading must state as a counterclaim any claim that — at the time of its service — the pleader has against an opposing party if the claim: 
i. (A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and
ii. (B) does not require adding another party over whom the court cannot acquire jurisdiction
c. (2) Exceptions. The pleader need not state the claim if: 
i. (A) when the action was commenced, the claim was the subject of another pending action; or 
ii. (B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

1. Preclusion is an affirmative defense - can raise it in a motion to dismiss (courts may consider it a summary judgment); can definitely raise it in the answer (8c) 

2. Goals: promoting efficiency + reducing inconsistent verdicts 

Cases 

· Frier v. City of Vandalia: First lawsuit in state court was a replevin action - conclusion: police properly took the cars into the City’s possession and declined to issue a writ of replevin b/c City had the right to remove the cars from the street; second lawsuit was a constitutional challenge in federal court; court found the second lawsuit was barred by claim preclusion b/c Frier could have and should have brought the claims in the first lawsuit (court applied the transactional approach to determine these were the same claim). 
· Semtek Int’l Inc. v. Lockheed Martin Corp.: When determining whether a claim is precluded, the second ct looks to the preclusion law of the rendering court (first ct). When the first ct was a fed ct sitting in diversity, it was required by Erie to apply that state’s law, thus the second ct must apply that state’s law as well (not federal law). 
· Taylor v. Sturgell: FOIA; no claim preclusion b/c the claim was not b/t the same parties; however, the holding in Lawsuit #1 would operate as precedent in Lawsuit #2. 
Hypotheticals 

· Lawsuit #1 for negligence to truck/driver, lawsuit #2 for negligence to truck and driver → same claims, precluded
· Lawsuit #1 for negligence to truck/driver,  lawsuit #2 for breach of K for sale of artwork → different claims (even if the parties are the same)
· See power point for same claim hypo (answer: yes preclusion, same claim)

· Court grants partial SJ on breach of K claim; trial to be held on negligence; no final judgment has been entered yet in the case; P immediately files lawsuit #2 in a different court raising the breach of K claim - the lawsuit is not precluded b/c there is no final judgment yet (as a practical matter, the court will probably stay lawsuit #2 until final judgment in lawsuit #1) 

· Entry of judgment after trial for D on breach of K claim, P appeals but the appeal is pending, P files lawsuit #2 for the same claim while appeal is pending, most courts would find pendency of appeal doesn’t change finality of the trial court’s order so this lawsuit #2 would be precluded. Small minority of states would say this lawsuit is not barred.

· If a first lawsuit is filed in CA state court and judgment is entered, and then a second lawsuit is filed in NV state court, the NV state court will apply CA state preclusion law. If CA says it’s precluded, it’s precluded in NV



B.
Issue Preclusion 

Rule: Someone is precluded from contesting particular issues in a subsequent lawsuit, aka “collateral estoppel.”
Rules

1. Elements of Issue Preclusion: a party may be precluded from relitigating an issue when:

a. It is the same issue decided in Lawsuit #1 

i. An issue for purposes of issue preclusion is a case specific decision regarding facts or the application of law to fact

1. Ex - did D run the red light (factual decision)
2. Ex - did D breach her duty of care (application of law)
ii. Decisions announcing pure rules of law that go beyond the instant case become precedents, which then apply to future cases via stare decisis

1. Ex - what are the elements of a negligence claim

b. The issue was actually litigated and determined in Lawsuit #1 

i. Different from CP (as long as you could have brought it, you’re precluded); IP requires actual 1) litigation 2) decision in lawsuit #1

ii. Bench trial (Rule 52): judge writes an opinion w/ specific findings of fact and conclusions of law (easy to figure out which issues were determined)
iii. Jury trial: sometimes you can use the special verdict form; general verdicts are more common (harder to figure out which issues were determined)
iv. Not necessary to have a trial (MSJ, motion to dismiss, JMOL, etc.) 

1. Stipulation of the parties to facts/admissions in RFAs will NOT be considered actually litigated and decided 

c. Lawsuit #1 resulted in a valid and final judgment (same analysis as CP) 
i. Valid = Court 1 had jurisdiciton 
ii. Final = lawsuit 1 is completely finished in Court 1
1. Same standard as for appealability 
d. The determination of the issue was essential to the judgment in Lawsuit #1

i. Issues can be determined w/o being essential to the outcome of the suit

ii. Split of authority as to alternative holdings: 

1. 2nd Rest/2 Circuits → no preclusion when there are alternative grounds for a holding in a case (if each ground listed would independently provide sufficient support, neither ground is entitled to preclusive effect) 

2. Rest of the circuits → both findings are entitled to preclusive effect (each of the alternatives is precluded)

e. The precluded party must have had adequate opportunity and incentive to litigate the issue in Lawsuit #1

i. Opportunity: party against whom preclusion is asserted must have been a party to Lawsuit #1 (due process requirement) 
1. Or “in privity” with such party
ii. Incentive: needs to make economic sense to litigate issue in Lawsuit #1 

1. Ex; accident involving D, P1, and P2; P1 sues in small claims court for auto repairs, P2 sues for $2mil bodily injury; D might/should litigate the two cases differently → D is incentivized differently in the first lawsuit than in the second  
2. Ex., Parklane (Lawsuit #2 $ > Lawsuit #1 $), Powell in small claims
iii. In a minority of states, but not federal courts (Parklane):  the party benefitting from preclusion must have been a party to Lawsuit #1 (“mutuality” requirement).
f. SPLIT: whether party asserting IP must have been a party in #1 

1. MAJORITY (non-mutual exclusion): the party asserting IP is not required to have been a party to Lawsuit #1 

a. Non-mutual defensive IP is not controversial 

b. Non-mutual offensive IP (Parklane): court has discretion to permit it, may choose not to, esp in these 4 situations:

i. P has a “wait and see” attitude (could have joined first lawsuit but chose not to)

ii. D didn’t litigate as hard in Lawsuit #1 b/c stakes weren’t as high or forum was inconvenient

iii. D was restricted from litigating in Lawsuit #1 (quasi forum, limited discovery, etc.)

iv. Inconsistent judgments on the issue already exist

2. MINORITY (mutuality): requires that both parties be parties in Lawsuit #1 to apply preclusion 
g. In all jurisdictions, the precluded party (the “loser”) must have been party in Lawsuit #1
2. Adequate and Incentive – why might a party not have it in suit #1?

a. Limited procedures in the first forum

b. Limited incentive to litigate based on stakes involved

c. Restatement of Judgments 29 lists other considerations
i. Person seeking to invoke preclusion could have joined earlier action

ii. Determination being relied on was itself inconsistent with another earlier litigation

iii. Implicates other people or parties unable to participate in the first action.

iv. Involves an issue of law that would foreclose other courts from reconsidering important constitutional questions
3. Differences b/t Claim & Issue Preclusion
a. Opportunity to litigate alone is enough for CP; IP requires actual litigation and determination on the merits of something essential to the judgment

b.  IP is narrower (blocks part of a claim, not the whole claim) 

i. If an issue is determinative, it can end up precluding the whole claim

c. CP is defensive only; IP can be used offensively and defensively 

i. Offensively: P uses IP prove claim against D in subsequent lawsuit

ii. Defensively: D uses IP to defend itself in subsequent lawsuit

4. Acquittal in a criminal case does not preclude a civil suit re same issues (different BoP)

a. If govt prevails in a civil suit against D and a subsequent criminal case is brought, IP does not apply b/c the burden of proof is higher in the second case 

5. Court will apply IP to quasi-judicial decisions such as arbitration 

6. Just b/c joinder LETS you bring a claim doesn’t mean you always have to bring the claim or else preclusion (need to look at all the rules)
7. Parklane allows new plaintiffs to preclude losing defendants, but with caveats:
a. Could the stranger (party seeking to use issue preclusion offensively) “easily have joined” into the previous action?
i. Mere fact that she could've joined w/ P under Rule 20 isn’t enough.  But, if she was invited to join or if she knew about it and could've intervened as of right (a Rule 24 concept), then this first factor will prevent the use of preclusion.
b. Will it be “fair” to allow offensive use?

i. Factors that might make it unfair include:

1. D did not have a full & fair opportunity to litigate the first case (i.e., case was for a small amount);

2. Serious procedural disadvantages existed in Case 1, or

3. Inconsistent prior judgments exist

ii. Mere fact that there are some prior judgments is not enough. But, if enough Plaintiffs prevail in their individual suits against the D, 1 or 2 inconsistent judgments will not by themselves prevent the use of nonmutual issue preclusion.
8. Issue Preclusion Exceptions
a. Heavier burden of persuasion in the initial action 

b. Unclear if the issue is actually litigated or decided

c. Issue is one of law and the claims are unrelated or there’s an intervening change in applicable law

d. Differences in the quality or extensiveness of the procedures or ability to appeal

e. Adversely affects public interest, no opportunity to obtain a full and fair adjudication in initial action 

Cases 
· Illinois Central Gulf Railroad v. Parks: Husband was not precluded from litigating his 2nd case; couldn’t know for sure that he lost his 1st lawsuit because he was contributorily negligent (he could have lost for failing to prove his damages); court followed the rule that if there are alternative holdings in lawsuit #1, neither is precluded. 
· Parklane Hosiery Co. v. Shore: Nonmutual issue preclusion used offensively; court allowed a new P to borrow a finding from a prior action to use against the same D; did not hold that the court MUST apply IP; gave trial court broad discretion to apply IP; outlined 4 situations in which the court may not want to apply IP. 
Hypotheticals 

· Hypo: 3 car collision - A, B, and C; A can sue B and C separately without being barred by claim preclusion → however, C can try to use findings from B’s lawsuit against A under issue preclusion
· Govt sues Student (2 lawsuits) for identical fraudulent statements made in connection to 2 separate loans, Student defends both lawsuits on the grounds that the statements were true, if Student loses one lawsuit, the fraudulent of the statement will be precluded in the second lawsuit as well

· Alternative Holdings (Lawsuit #1 is in federal court, Lawsuit #2 is in state court) 
· Lawsuit #1 dismissed for lack of subject matter jx - no IP in Lawsuit #2 

· Lawsuit #1 dismissed for lack of pjx - Lawsuit #2 is precluded for lack of pjx

· Lawsuit # 1dismissed for both subject matter jx and pjx (alternative holdings)
· 2nd Rest/2 circuits → no preclusion; neither is precluded
Rest of the circuits → yes preclusion; both are precluded
