

Contracts (LawB 1001)

Contracts Outline
1. What law applies? 
CL/RST or UCC (gap filled w/ CL/RST

A. UCC Art. 2 applies to K for the sale of goods (movable, tangible)


1. If not UCC Art. 2 —> CL/RST


2. If UCC applies —> UCC rules control and gaps are filled by CL/RST (offer)

B. Mixed/Hybrid K


1. Predominant Purpose Test (Majority): More significant aspect of transaction; 



Valuation of Goods vs. Services



-Princess Cruises: Sale of Services (performing maintenance) because the 




parts were incidental to the service



-Festival Foods: Sale of Goods (Food Truck and Supplies) rather than 




services/business, because seller was only helping them settle in


2. Gravamen of the Complaint Test (Minority): Part being complained about?
2. Is there an enforceable agreement?
A. K Formation: Requires MA + C

Objective Test for intention to be bound (Words and Conduct)


Ray v. Eurice: finicky engineer w detailed K specifications v. hammer-&-saw 



builders who didn’t read specifications). Duty to read.
1. Mutual Assent 
b. Offer
3) Basic Test: RST 24, manifestation of willingness that invites acceptance to conclude negotiations and enter a binding agreement
4) Preliminary Negotiations v. Offer

(a) RST 26: not an offer when the person knows or has reason to know that the person 


making it does not intend to conclude a bargain w/o a further manifestation of assent.

(b) Joshua Tree: Party knows or has reason to know discussion is not intended as an 


expression of fixed purpose until given further manifestation of assent


“if [P] was really interested, [he] would have to act fast” needs further assent by 



O’or
3) Just Kidding v. Offer

(a) Lucy v. Zehmer (Bar Napkin): enforceable because due to past dealings it was 



reasonable for both parties to believe he was serious despite being over drinks in a bar

(b) Harrier Jet Case: Was not enforceable because the O’ee should have known the O’or 


wasn’t selling the jet for so little below its actual price
4) Advertisements

(a) General Rule: Invitation to make an offer UNLESS

(b) Exceptions


i. Ad specifies allocation procedure and quantity: Fur stole case (1st come, 1st 



served), Man came to buy it, said it was only for a woman —> Enforced


ii. Bait and Switch Case: BIG Print Ad w/ tiny writing for terms not complying


iii. Rewards Program Case: Ad is an Offer when invites to take action w/o further 



commitment (collecting C-Notes to use on merch)
b. Termination of Offer
5) RST 36: Revocation; Rejection; C/O; Lapse of Time; Death of O’or; O’or action inconsistent w/ offer

(a) RST 59: Purported acceptance w/ varying term = rejection and C/O
2) Revocation of Offer

(a) You Snooze, You Lose: 3rd party notice of O’or’s actions inconsistent w/ offer


O’or gave offer to another buyer before P accepted, was informed by the agent the 

offer was revoked, and attempted to state offer was held open —> NO, freely 



revokable 

(b) EXCEPTIONS:


i. Options



CL: requires MA + C (lower requirements)



RST 87(1) Option K is binding if it…




a) is in writing, signed by the O’or, recites a consideration (not 





needed to pay) and is reasonable OR




b) is made irrevocable by statute (2-205)



UCC Firm Offer: 2-205 (list requirements)




-Offer by merchant, in signed writing, which gives assurance it 





will be held open




-“Merchant” = knowledge of goods bc sells them or occupation




-Time Period: Stated time (capped at 3 months), if none = 






reasonable time period




-NO CONSIDERATION REQUIRED


ii. Part Performance where acceptance can ONLY be by Performance



CL: O’or can freely revoke until COMPLETE



RST 32: Interpretation Rule, unless the offer is unambiguous as to mode 




of acceptance, the O’ee can accept by either promise or perf.



RST 45: O’ee beginning perf. makes offer irrevocable



Substantial Performance: O’or can revoke until substantial performance by 


O’ee




1) Employee promised a bonus for commission sales —> met the 





requirements and stayed until time frame, attempted to revoke 





offer —> NO, substantial performance made offer irrevocable


iii. O’ee Reliance on Offer



RST 87(2) Offer where O’or should reasonably expect to induce action or 




forbearance by O’ee before acceptance AND a or f is done is binding as an 


option K to avoid injustice




1) Drennan v. Star Paving Co.: Subcontractor’s offer is irrevocable 





for a reasonable time when used for a bid by general contractor





Limited by: Bid-shopping, express revocability by O’or, or 






mistake known or should be known by GC
c. Acceptance
6) Basic Test: Acceptance of an offer is a manifestation of the O’ee’s assent to be bound
7) O’or is the “Master” of the Offer (specifies Mode and Manner of acceptance)
8) General UCC Rules for Acceptance:

(a) UCC 2-204


i. K for sale of goods may be made in any manner sufficient to show agreement 



including conduct by both parties that recognizes existence 


ii. Moment of K formation is NOT essential


iii. 1 or more terms left open does not fail for indefiniteness IF, intention to be 



bound and there’s a basis for reasonable remedy



Festival Foods: Took charge of the food truck, ran it for a summer, did not 




know when the deal was made or definite price as it was worked out later

(b) UCC 2-206: Offer and Acceptance in Formation of a K


1) Unless otherwise unambiguously indicated by language or circumstances



-Offer to make a K invites acceptance in any manner and medium 





reasonable in the circumstances



-Order or other offer to buy goods for prompt or current shipment shall be 




construed as inviting acceptance either: 




By a prompt promise to ship OR




By the prompt or current shipment of goods
4) Acceptance by Performance

(a) CL: if ONLY performance —> Acceptance requires complete performance


i. Performance may have multiple steps: Bonus Case



Step 1: Earn enough commissions for bonus



Step 2: Stay until end of the year



Only BOTH = Acceptance

(b) RST 32 (Interpretation allows either acceptance) + RST 62 (Either —> Beginning 


perf. = acceptance and is a promise to complete perf.)

(c) UCC 2-206(1)
5) UCC 2-206(2): Begun performance w/o notice (reasonable time) —> O’or may treat as lapsed
6) Acceptance Varying Offer

(a) CL Mirror Image Rule


Additional or Different Terms = C/O that terminates initial offer

Last-Shot Rule


Terms of the last form sent (C/O w/ varying terms) control IF



Counter-party explicitly accepts OR



Counter-party implicitly accepts by performing 

(b) RST 


59: A reply to an offer that purports to accept, but makes it conditional on assent 



to additional or different terms = C/O



Brown v. Hercules: “Any additional or different terms proposed by the 




seller are rejected unless expressly agreed to in writing” and “No oral 




agreement”will change terms -> held as C/O -> performed = assent


61: Acceptance which requests a change or addition to terms does not invalidate 



acceptance UNLESS made conditional upon such

(c) 2-207


i. 2-207(1): Based on forms exchanged



-Definite



-Seasonable Acceptance w/ Varying Term AND



-Not w/in “Unless Clause”


= Acceptance (despite varying term in boilerplate)


ii. 2-207(3): K based on 1 form AND Conduct



No form sent back w/ agreement or varying terms, solely CONDUCT 




performed 
d. Electronic and Layered Contracting
9) Fact Patterns (can overlap): Shrinkwrap, Clickwrap, Browsewrap
9) Shrinkwrap: Terms and Conditions within shipped package
9) Clickwrap: Terms and Conditions must click on before agreement (“I agree”)
9) Browsewrap: TaC w/in website at bottom or mentioned in agreement no click
10) Conceptualizations of K Formation

(a) Majority Approach


i. Seller = Of’or and Buyer = O’ee


ii. Buyer’s acceptance = mirror image of Seller’s offer; S’s terms are a part of 



agreement (under Big Q #3)

(b) Minority Approach


i. Buyer = O’or and Seller = O’ee


ii. S’s acceptance =/= mirror image of B’s offer



Apply 2-207 terms



If B = consumer, S’s terms not in K



If S and B = merchants, 2-207 to analyze
3) Shrinkwrap

(a) Duty to Read: As it comes w/in package expectation

(b) B must have actual or constructive notice of how to reject S’s terms (return by date)

Clear in their terms and conditions agreement that 


1) by accepting D’s product the consumer was accepting the terms and conditions 



contained AND 


2) the consumer could reject the terms and conditions by returning the product

Ex) Defontes v. Dell: not clear in shrinkwrap that method of rejection was available by 


returning products
4) Clickwrap and Browsewrap
A K is formed when…

1) reasonably conspicuous notice of the existence of contract terms  (Actual or 



Constructive Notice) AND

2) unambiguous manifestation of assent to those terms

(a) Meyer v Uber: 


1) Statement when creating Uber Account ”by creating an Uber Account, you 



agree to the TERMS OF SERVICE AND PRIVACY POLICY” along with blue, 



underlined hyperlink <— recognized as link


2) Clicked button to create the account

(b) Buyer must have actual notice or constructive notice of Terms & Conditions


i. Clicking on “I Agree” box = Assent


ii. Inconspicuous link at bottom of the page (which Buyer would not even see if 



following purchasing prompts) ≠ Assent


Ex) Long v. Provide Commerce: Seeing the link isn’t enough for enforceable 



agreement; website design at the bottom of website and at bottom of order 




confirmation after scrolling too inconspicuous —> not enough

(c) GDPR (EU data protection law) prompted sellers to add popups when customers start 


to browse their site; popups ask the person browsing to “agree” to data sharing & 
“cookies.” This EU law may make browsewrap cases more like clickwrap cases.
e. Mailbox Rule

1) Anything but Acceptance are effective upon Receipt

2) Acceptance is effective upon Dispatch UNLESS


-Offeror specifies upon Receipt ONLY

More than 1 response that conflict w/ each other


1. Rejection then 2. Acceptance ==> 1st to Arrive is Effective


1. Acceptance then 2. Rejection ==> Acceptance is Effective UNLESS



1) Rejection arrives 1st AND 2) Offeror detrimentally relies on 





Rejection
f. Incomplete Bargaining
11) Definite: provides basis for breach and remedy

CL: Definite Date should be established


Essential Terms: Subject Matter, Quantity, Price, Payment Terms, Time/Place of 



Performance

RST: 


Ambiguous may be interpreted


No agreement on a particular term —> imply a reasonable term to gap fill



NOT Subject or Quantity
12) Agreement to Agree

(a) Doctrine of Indefiniteness


i. Lease renewal case: for rent term to be definite, the term needed to be a $ 



amount or specify an objective method/procedure for determining the $ rent 



(Walker v. Keith) —> Too indefinite


ii. Branch in exam unless stated



a)RST 33: Terms of a K must be reasonably certain, they are IF




Basis for Breach and Remedy




1 or more terms left open, may mean not certain



b) RST trend: RST 204: open, 




If bargain sufficiently a K (can determine breach and remedy) -> 





can fill in on reasonable standard


iii. UCC 2-204 is much more relaxed for open terms



Permits K for sale of goods w/o definite terms; Subject Matter of the K 




and Quantity Term is enough
2) Formal K Contemplated

(a) O-Hare Construction Case w/ Letter of Intent, Quake?


1. Contract: LOI binding, even w/o formal writing


2. No Contract: LOI not binding, if formal writing was never executed


3. Binding only as an Agreement to Bargain in Good Faith.

(b) Letter of Intent must be clear about whether party intends to create an enforceable K

(c) Looking for objective manifestation of intent to be bound
2. Consideration
a.  RST Test: Bargained-For-Exchange Test

(1) RST 71,72 Consideration = a performance or return promise must be bargained for


1. Sought by the promisor in exchange for his promise AND


2. Given by the promisee in exchange for that promise

(2) Pennsy Supply: BFE for Consideration


1. Disposal of Aggrite was sought by the P’or, as they would’ve had to pay AND


2. Picked up and disposed by P’e in their agreement

(3) Conditional Promise: Williston’s Tramp: A man says “I’ll buy you a coat if you walk 


to the store around the corner” is there a K? NO, walking not consideration, but condition 
to receive the gift

(4) Unenforceable Promise to make a gift: Dougherty v. Salt: Aunt promises $ to nephew 


in a letter, but no BFE as there was no consideration given by the nephew for the $


(a) If promise is unenforceable, due to lack of BFE, consider Promissory Estoppel 

as alternative theory of recovery
b. CL Test: Benefit-Detriment Test

(1) Hamer v. Sidway: Uncle promises nephew if he refrains from smoking/drinking/


gambling until he’s 21 —> 5K = Enforceable 

Consideration = Benefit to promisor OR Detriment to promisee

Legal Detriment: promisee does, promises to do (or not do) what they have no legal 




obligation to do (or have a right to do)

Benefit: Obtains or is promised something to which they had no prior legal right
c. “Past Consideration” and “Moral Obligation” =/= Consideration

(1) Plowman v. Indian Refining: Promise to pay pension to workers based on their years 


of service after they were laid off —> Not enforceable as new promise requires new Con.
d. Adequacy of Consideration

(1) General Rule: Courts do not examine the adequacy of consideration

(2) RST 79: If consideration is given doesn’t need to benefit the O’or, be equivalent to the 
promise, or have mutual obligation from both parties

(3) EXCEPTIONS


(a) Sham/nominal consideration ≠ Consideration



But note: 




Consideration threshold for CL option K is lower




No consideration required for UCC Firm Offer: 2-205


(b) Effect of recital of consideration: Creates rebuttable presumption; Daugherty v 

Salt: evidence must show consideration to not be true 


(c) Grossly disproportionate exchange with element of unfairness: Old Mrs. 



Rogers case: Where consideration is so grossly inadequate as to shock the 




conscience —> the court may examine the adequacy of it



Exchange of son’s middle names (not even consistently used) for 5 mil.
e. Illusory Promises:
13) Good Faith limits Discretion

(a) Satisfaction Clauses: Objective and Subjective “If I like it…” —> if proven = K

(b) Requirements (buying only from supplier (O’ee needs)) and Outputs Quantity Term 


(everything the supplier produces (O’or has))

(c) Exclusive Dealing K: Obligation of seller to use best efforts to supply the good and of 
buyer to use best efforts for sale
2) Marshall Durbin Foods: Baker’s promise to stay at MDF was illusory (bc he was at-will employee) BUT…

(1) A promise in form that in substance, requires nothing of promisor —> NOT 



Consideration

(2) Promisee can still accept an Illusory promise through performance


As done here, w/ triggering event occurred and continuing to work —> 




Consideration
f) Consideration for modification and Pre-existing Duty Rule

Pre-existing Duty (PED) is NOT Consideration: Taxi cab promises to take me to LAX for 
100, halfway through says 150 —> NO, already had PED no new C for old duty

A New promise or performance of a pre-existing duty —> NOT Consideration

Exception


BOTH parties promise something new —> Consideration
3) Reliance as a Substitute for Consideration

RST §90: Promissory Estoppel requirements


1) Promise


2) Reliance reasonably foreseeable by P’or


3) Promise is detrimentally relied on (change in position)


4) Injustice may only be avoided by enforcement

Ex) Pop’s Cones: Language used “95% there; only need a signature; pack up 




Margate store and plan on moving” = language that could be reasonably 




foreseeable by the P’or for P’e to rely on Promise
B. Do any Defenses render the agreement Unenforceable?
1) Statute of Frauds

RST 110-150


1) **Sale of an interest in land/real estate (most states include leases LONGER 



than 1 yr.)


2) **K that can’t LOGICALLY be performed w/in 1 yr. of making the K



-not the subject matter of the K, duration of performance doesn’t matter



-cannot = logically impossible that K can be completed w/in 1 yr.




ex) build skyscraper -> Not w/in SoF as could do so


3) K to be secondarily responsible for debt of another 


4) K of estate executors or administrators performing decedent’s obligations


5) K in consideration of marriage

UCC § 2-201


**K for sale of goods w/ total K$ > or equal to $500
(a) Is there a writing that “satisfies” the Statute?

RST:


1) Writing


2) Signed by party to be charged, against whom K is being enforced


3) Reasonably identifies subject matter


4) sufficient to indicate K between parties


5) Reasonable certainty of essential terms of the K

UCC § 2-201:


1) Writing


2) Signed by party to be charged


3) indicates K for sale


4) Subject Matter and Quantity
(b) Exceptions:

RST § 129: Part Performance in the interest in land ONLY


may be enforced w/in SoF if



Party seeking enforcement in reasonable reliance has changed his position 




that injustice can only be avoided by specific performance


Ex) Beaver v. Brumlow: SoF analysis 



1) Yes 2) No, no writing



3) Exception? Yes, Part Performance or other reliance when transaction 




involves sale of an interest in land


“Unequivocally Referable:” Performance which alone and w/o aid of words or 



promise is unintelligible or at least extraordinary unless as an incident of 




ownership

RST § 139: Promissory Estoppel (General exception)


1) promise 2) reasonably expected to be relied on 3) IS detrimentally relied upon 



4) so that injustice can only be avoided by enforcement


Facts to be considered, Balancing test



Availability of other remedies, cancellation and restitution



character of the action of forbearance for remedy sought




corroborates evidence of the making and terms of the promise




reasonableness




foreseeability by the P’or


Ex) Alaska v. Rice:


1) job as chair to Rice 2) position is one would expect to have authority 3) moved 



and quit job 4) determined by jury needed $ to prevent injustice

UCC § 2-201: Merchant Confirmation Exception 2-201(1)


Can be enforced against not signed party (deemed to have signed) IF



1) Both Merchants



2) Party to be charged receives signed written confirmation



3) Reason to know the contents AND



4) Doesn’t send objection w/in 10 Days

UCC § §25-2-201(3)(c) -Part Performance


Must…



1) deliver the goods (voluntary and unconditional and may be inferred by 




conduct) and



2) have them accepted by buyer



3) buyer must deliver something accepted by the seller as performance 




(part payment by money or check, accepted by seller)


Ex) Buffaloe v. Hart: gave tobacco barns, made arrangements for insurance and 



sale/kept check for 4 days, buyer gave check

UCC Other Exceptions


S began making specialized goods to B


Party has indicated there to be a K during trial (testimony, pleading, or otherwise 



in court)
2) Status Defects: Lack of Competency to Contract
N. Minority/“Infancy” Incapacity: Not reached age of majority

Ks made by minors are —> voidable 


disaffirmed before age of majority OR w/in reasonable period after majority age

Traditional Rule: can disaffirm EVEN IF


Full performance by parties AND minor can not return what was received



must return if in possession


No set-off requirement by minor to pay for depreciation (no restitution)

Modern Approach: Where


1) Minor has not been overreached


2) no undue influence in making the K


3) K is fair and reasonable


4) minor has paid money on purchase price AND


5) minor has taken and used article purchased

Minor will NOT recover full compensation w/o payment to the merchant for depreciation 
while in minor’s possession (including use of, depreciation, and willful or negligent 


damage)


Must return if still in possession

Ex) Dodson v. Shrader: Minor bought truck for 4900. Engine blew up and while in 


minor’s possession had hit and run against it. K was ruled voidable. And innocent 



merchant had to refund w/ offset of depreciation while in minor’s possession
Exceptions:

Reasonable value of “necessities” (food, clothing, shelter)

Emancipated Minors

Tortious Conduct by Minors (Fake ID)
Release Agreements and Settlements:

Pre-injury release agreements: Split enforcement when signed by parents

Post-injury settlements: release of minor’s claims, Court approval and may not be 



disaffirmed
B. Mental Incapacity:

RST: K is voidable if by reason of mental illness or defect he is


a) unable to understand in reasonable manner the nature and consequences of deal 

(Cognitive) OR


b) unable to act in a reasonable manner for deal AND other party has reason to 



know of the condition (Volitional)

Limitation where


1) Fair Terms AND


2) Counter-party is w/o knowledge of mental illness


Here, Power of avoidance terminates to the extent that it would be unjust because



K has been [partly or fully] performed OR



Circumstances have so changed 


Grants relief as justice requires


Medical evidence or Expert Testimony as to nature of mental incapacity and effect 

on decision making


Temporary mental incapacity can suffice

Ex) Sparrow v. Demonico: Party was in emotional distress throughout the day of a 


mediation (cried, words slurred, and left before mediation was complete). Lawyer made a 
settlement agreement. Ruled evidence as insufficient to establish mental incapacity
3) Bargaining Misconduct: Process Defects
A. Duress (Flowchart)
1) Physical Compulsion —> Void for both parties
2) Improper Threat —> Voidable by Victim

Economic Duress, requires


1) wrongful or improper threat



Improper threat: even w/ fair terms of exchange (REALLY BAD)




1) crime or tort




2) threat of criminal prosecution




3) bad faith use of civil process




4) breach of GFFD w/ modification of existing K



Improper threat: w/ UNFAIR terms (NOT AS BAD)




1) threatened act harms the recipient and doesn’t significantly 





benefit threatening party




2) prior dealing b/w parties significantly increases effectiveness of 





threat




3) the threatened action is a use of power for illegitimate ends


2) lack of reasonable alternatives AND



alternative sources of goods, services, or funds, threat to withhold such 




things, NOT threat of minor vexation 



Financial Distress, requires




Majority: Does not establish lack of alternatives





Exception: D caused Financial Distress 




Minority: D took advantage of P’s Financial Distress = Lack


3) actual inducement of the K by the threat



Improper threat induces manifestation of assent



Subjective Standard considering all circumstances (age, background, 




relationship) —-> Threat “Substantially contributes to assent”


Ex) Totem Marine: P to deliver D’s materials, D terminated K after delays. D had 



invoices of 260K to pay, but gave long timeline to pay. P was at risk of going 



bankrupt so they signed a settlement for 98K. P sued that settlement was made 



under economic duress. D knew of debts and bankruptcy. 
B. Undue Influence

Unfair Persuasion of a party —> Voidable

Requires

1) Party Relationship 


1) party is under domination of the other (old, infirm, weak) OR


2) relationship = justifiably believed other party will behave in a manner 




consistent w/ his welfare / susceptible to influence 

2) Circumstances were Unfair


Considers: unfair exchange, unusual circumstances, unavailability of independent 



advice, susceptible to persuasion, lack of time for reflection

Ex) Odorizzi: P was arrested on charges of homosexual activity. Superintendent and 


Principal went to his apt. after P was released after 40 hrs. w/o sleep. claiming they were 


trying to help him by telling him to quit (no time to consult attorney, resign immediately 


or publicize arrest, embarrassment and humiliation) P signed and quit. 


Held: sufficient evidence for undue influence
C. Misrepresentation (Flowchart)
Misrepresentation: An assertion of fact that is not in accord w/ facts made at time of contracting

1) RST: Statement of opinion is not fraudulent BUT is misrep when misrepresents his 


state of mind


Implied Representation 



that does not know any facts that would make opinion false AND 



knows sufficient facts to render that opinion

2) Statement of opinion may be actionable if


a) fiduciary relationship of trust OR


b) expert on matters covered by opinion OR


c) renders opinion to one who is peculiarly susceptible to misrep


Ex) Syester v. Banta: Elderly widow paid almost 30K for 4K hours of dance 



lessons. Was told by instructors she could be a pro and had natural ability and to 



join a Gold Star course for 6K when the course wasn’t real. Opinion was ruled as 



fraud as experienced instructor told opinions he didn’t believe to communicated to 

vulnerable old lady.

3) Silence w/ Duty to Disclose (Non-disclosure)


Non-disclosure of a fact is an assertion that the fact does not exist when



a) disclosure is necessary to prevent previous assertion from being a 




misrepresentation OR



b) would correct mistake as to basic assumption on which making K and  




if Non-disclosure leads to failure to act in GF (depends on)




if owner incurred cost and effort in acquiring info or




info is readily available on diligent inquiry 



c) would correct a mistake of the other party as to the contents or effect of 




writing showing agreement



d) other party entitled to know fact because of relation of trust and 





confidence

4) Active Concealment


RST: action intended or likely to prevent another from learning a fact is an 



assertion that fact does not exist


Ex) Hill v Jones: S did not disclose prior infestation of termite damage to B. 



(Nondisclosure) Termite damage was hidden by boxes and a plant so that B’s 



investigator did not notice it. (Concealment) Was ruled there was a failure of duty 



to disclose, therefore an assertion that there was no prior termite damage
A K is Voidable by a party if 

1) party’s manifestation was induced by


a Fraudulent misrepresentation OR


a Material Misrepresentation by the the other party

2) that the recipient was justified in relying on.
Fraud in Inducement —> Voidable

assent is induced by fraudulent misrep OR material misrep upon which the recipient is 


justified in relying


Fraudulent Misrepresentation: 



1) intends his assertion, that is not in accord w/ facts, to induce AND 



a) knows or believes assertion is not in accord w/ facts OR



b) does not have confidence asserting truth OR



c) knows he does not have basis he states implies for assertion


Material Misrepresentation: assertion not in accord w/ facts is likely to 



induce P (subjective) OR 



to induce a reasonable person (objective)


Doctrine of Justifiable Inducement: misrep. Must have motivated victim to enter 



into the K or on agreed terms



NOT when: 




a) would have entered k on those terms had they known truth OR




b) victim was not justified in relying on misrep.
Promissory Fraud: Making of a promise with the intention to not keep it (Voidable?)
Fraud in Execution —> Void

RST 163: If misrepresentation as to the character or essential terms of a proposed K 


induces party who doesn’t know or have reason to know of character or essential K to 


enter it —> Not assent and is void


Ex) Park 100 case: Kartes were late to daughter’s wedding rehearsal, Park 100s 



agent told them they had to sign a lease papers. Kartes called Park 100 asking if 



their lawyer approved. Signed. Was actually a guaranty of the lease. Ruled as 



Fraud.

RST 166: Misrepresentation of writing justifies reformation when


1) justified in relying on misrepresentation  AND


2) except to the extent 3rd parties will be unfairly affected
Tort cause of action for Fraud

1) knowingly made false material representations

2) w/ intent to deceive and defraud P (this is different)

3) causing P to enter K

4) P was damaged as result
D. Unconscionability requires 

1) Procedural Unconscionability: lack of choice by one party, gross inequality in 



bargaining power, or defect in process AND

2) Substantive Unconscionability: with terms unreasonably favorable to the 



stronger party
To prevent oppression and unfair surprise

This is applied on a sliding scale as if more of 1 is present less of the other is required


reasonableness is determined in light of all circumstances


considers reasonable opportunity to understand K/terms
Extreme cases only

Ex) Williams v. Walker Thomas: B entered leases for furniture bought from S. Included 


in K term that if B defaulted on ANY item at any time S could repossess ALL items from 


store. B who was on welfare and had 7 kids defaulted on stereo, took all items. Ruled as 


unconscionable because of complicated K language and unfair result.

Ex2) Higgins Case: Higgins siblings wanted to bring suit against Extreme Makeover but 


signed Adhesion K w/ arbitration clause. Were not a part of meeting discussing K, only 


told to sign and wouldn’t continue w/o agreement. Arbitration clause was ruled uncon bc 


no opportunity to bargain, inconspicuous and only required H to arbitrate not other party
Remedies: may refuse to enforce

1) unconscionable K

2) refuse to uncon. term only OR 

3) limit term so no uncon. result
Consumer Protection Legislation (3 Approaches)

1) Disclosure Legislation: disclose info to consumers in a meaningful way

2) Substantive Regulation: K provisions that are unfair are considered to be unlawful

3) Improved Enforcement: causes of action for violations 

4) Public Policy

Illegal Ks: or K w/ illegal term is unenforceable even w/o bargaining misconduct

Ex) K for murder for hire OR K to buy for normal price + bribe

RST: Ks contrary to Public Policy IF


1) legislation provides OR


2) interest in enforcement is outweighed by public policy against it


Generally rely on legislation, but have discretion

Ex) Gross negligence in release


Highly restrictive covenant not to compete


Surrogate parenting Ks
5) Mistake —> Remedy = Rescission or Reformation of K


K party asserting mistake can be P or D



P = K formation defense



D = Affirmative Defense to breach OR Justification for nonperformance

RST: A belief that is not in accord with the facts


Error of fact that actually occurred or existed at the time of making the K


NOT misunderstanding about meaning, incorrect prediction of future events, 



Error in judgement

Mutual Mistake —> Voidable


1) Mutual Mistake: both parties’ mistake about state of affairs @ K time


2) as to basic assumption on which the K was made



so fundamental to parties’ intent and purpose —> wouldn’t have entered K 


having known the truth


3) has a material effect on agreed exchange of performances



effect must have objectively large unbargained for detriment


4) K is voidable by adversely effected party UNLESS 



RST 154: adversely effected party must NOT bear the rest of the mistake



risk is allocated by agreement or the court (on reasonable basis) OR



aware @ K creation that has limited knowledge only but treats it as 




sufficient


Ex) Lenawee v. Messerly: P purchased land and apt. building from M. M’s 



predecessor installed a septic tank in violation w/ health code unknown to M. 



Both did not know land was unsuitable for residential use at time of K. In the K 



was a in its present condition clause allocating risk to buyer P. Not rescinded

Unilateral Mistake —> Voidable


1) 1 party made mistake 


2) as to basic assumption based his bargain on


3) has material effect that is adverse to him


4) does not bear risk of mistake (RST 154) AND


5) Enforcement would be unconscionable OR other party had reason to know or 



their fault caused the mistake


Ex) BMW Financial Services v. Deloach: D bought BMW on lease. Defaulted and 

when repossessed noticed odometer was tampered w/. Supposed to go to ct for 



suit, but BMW mistakenly transferred payment to collector instead. Collector 



entered settlement w/ D and gave release of claims. BMW tried to repudiate K, 



but couldn’t as the mistake was their fault

Older, higher standard = “palpable mistake” that’s too good to be true

Parties must act in GF
C. Alternative Theories of Recovery
15) Promissory Estoppel

(a) RST 90


1) Promise (explicit or implicit)



Harvey v. Dow: conduct of helping to build, support, and permit = 





intention to confirm “implicit promise” by conduct


2) P’e’s reliance on promise was reasonably foreseeable by promisor



Pop’s Cones: Language used “95% there; only need a signature; pack up 




Margate store and plan on moving” = language that could be reasonably 




foreseeable by the P’or for P’e to rely on Promise


3) Actual “detrimental” reliance (Change in position; doesn’t have to be worse)



Katz v. Danny Dare: relied on promise for pension to retire as offered by 




DD —> was found enforceable under this w/ past consideration


4) Injustice can be avoided only by enforcement


Remedy is limited based on circumstances and extent of p’e reliance

(b) Limitations on revocability of offer


(1) RST 87(1) Option K is binding if it…



a) is in writing, signed by the O’or, recites a consideration (not 





needed to pay) and is reasonable OR



b) is made irrevocable by statute (2-205)




1) Berryman v. Kmoch: Option K holding open land to sell for P, 





had a recitation of consideration for $10 (not paid) —> NOT 





enforceable





1) No consideration —> No K





2) Not Promissory Estoppel —> No Reasonable 







expectation for P to rely on the promise


(2) RST 87(2) Offer where O’or should reasonably expect to induce action or 



forbearance by O’ee before acceptance AND a or f is done is binding as an option 



K to avoid injustice




1) Drennan v. Star Paving Co.: Subcontractor’s offer is irrevocable 





for a reasonable time when used for a bid by general contractor





Limited by: Bid-shopping, express revocability by O’or, or 






mistake known or should be known by GC

(c) Pre-acceptance reliance and reliance damages


1) Pop’s Cones: Language used “95% there; only need a signature; pack up 



Margate store and plan on moving” = language that could be reasonably 




foreseeable by the P’or for P’e to rely on Promise



Enforceable K? —> NO, no offer or acceptance BUT



Detrimental Reliance: Did not Renew Lease at Margate —> Storage, 




Attorney, Design for new store, couldn’t reopen for 1.5 years



Out-of-Pocket Reliance Damages: Not what expected to earn @ new 




location, instead things spent $ on and lost profits from Margate
2) Restitution

(a) Restitution in the Absence of a Promise


RST Rest. 1-2: Unjust Enrichment (action) —> Restitution (remedy)



1) P conferred benefit to D



2) D must know of and retain the benefit



3) Circumstances are that it’d be unfair for D to retain w/o payment



4) Intend to be compensated (pro) AND 




NOT Good Samaritan: Confers benefit gratuitously (not a pro)




NOT Officious Intermeddler: Could have negotiated


RST Rest. 20 Life or Health —> Dr. Helps on side of road, bills, Enforced


RST Rest. 21 Property —> Horses in a fire saved, buy hay, Enforced 




Compensation


1) Credit Bureau v. Pelo: Pelo held for 48 hours in hospital —> signed hospital 



bill —> Credit Bureau paid bill then sued Pelo as he refused to pay—> did not 



want to consent —> YES had to pay



Conferred benefit of hospital services —> can’t retain w/o payment


2) Commerce v. Equity: Subcontractor sues Project Owner for unjust enrichment 



when General Contractor doesn’t pay —> NO PO doesn’t have to compensate



Conferred benefit BUT retention is NOT unjust because




1) 1st, SC has not exhausted all remedy against GC




2) PO already paid for the services to the GC
3) Enforcement of promise made AFTER the Promisor receives a benefit from the promise (Promissory Restitution)

General Rule: Past Consideration and Moral Obligation —> Not Enforceable as they lack  
a BFE and a consideration


1) Mills v. Wyman: Dad had moral obligation to pay person who took care of sick 



son BUT no legal obligation to follow w/ promise after caretaking



No consideration to father specifically (adult son)


Exceptions (Past BFE and No Consideration 82-85)



RST 82: Statute of Limitations



RST 83: Debt by Bankrupts



RST 85: Debt by Minors



RST 86: Promise for Benefit Received (not all courts follow)




Material Benefit: moral obligation is valid when received this




Applying a K, NOT Restitution




Pre-Existing Duty is reaffirmed —> No additions to promise



1) Mills v. Wyman



2) Webb v. McGower: Lumber Co. employee saves man’s life and is




consequently suffering crippling injuries, man promises to pay $15 every 




2 weeks —> YES Enforced, Material Benefit = life
III. If the Agreement is enforceable, what are the terms of the K?
A. Rights and Duties of 3rd Parties

K Right: Ability to require the other party to perform or pay damages

K Duty: Requires a K party to perform or pay damages

3rd Parties: other persons w/ rights or duties enforceable by or against them as a result of 


the making of Ks to which they were not themselves parties


American Rule: a 3rd party may have standing to recover on a K

RST: Intended or Incidental Beneficiary



Intended Beneficiary (Right of Direct Action)



IF recognition of a right to performance in the beneficiary is appropriate to 





effectuate the intention of the party AND




a) performance of the promise will satisfy obligation of P’e to pay money to 





beneficiary OR




b) circumstances show P’e intends to give beneficiary the benefit of 







performance



Majority Rule:




Ex) Will K Beneficiaries: C intends to give B the benefit of L’s promise to 






perform (drafting of will) for C that allows B to be sole beneficiary under the 





will (Intended Beneficiary) —> If L errors, B can sue for breach of K

Assignment of rights and Delegation of Duties


General Language of assignment includes both

Assignment of K Rights:


General rule: K rights can be assigned


Assignment of Rights: Owner of K right (assignor) indicates intent to transfer that 



right to another person (assignee)



creates a new K right AND



extinguishes the K right held by assignor —> Assignor can no longer enforce K

Limits on Assignment of K Rights:


Statutory Restrictions or Conflict w/ Public Policy


Material Adverse effect on the other party (obligor)


Valid Preclusion by K term/ Effective “no assignment” clause



CL: general nonassignability of K rights



RST/UCC: Must be clearly expressed and narrowly construed




K w/ NAC may be interpreted to allow assignment to be effective




NAC may be construed only to prohibit delegation of duties or give O’or a 





breach of K claim against assignor, but will not prohibit assignment of rights




MUST use express language to prohibit





1) shall be void or invalid OR 





2) assignee shall acquire no rights or the non-assigning party shall not 







recognize any such assignment

Delegation of Duties


General Rule: K duties may be delegated


O’or may delegate that duty to 3rd party



Even if effective does NOT extinguish O’or duty UNLESS O’ee releases O’or 




from duty, not released until performed


Affirmatively assent to K Novation



requires clear evidence —> extinguishes O’or duty


Limitations on Delegation 


K term limits delegation (must be clearly expressed)


Delegation is contrary to Public Policy OR


O’ee has substantial interest in having O’or perform or control the duty (particular 



attribute, skill, or talent relevant to performance)



personal services are generally not delegable UNLESS other party assents


K may include “no delegation” clause or may require consent of other K party for 




delegation
2. UCC 2-207(2) and (3): Varying terms

UCC § 2-207 (2): Between Merchants ONLY

-If consumer = additional/different terms not added

-Additional Terms are added UNLESS


a) The offer expressly limits acceptance to the terms of the offer


b) “Materially Alters” requires…



Surprise: reasonable expectations in light of common practice and usage 




OR reasonable merchant would have consented?




Dealt w/ one another before w/ terms in forms before —> Not 





surprise



Hardship: unbargained-for burden on the reasonable expectations




Materially alters if





1) Negating Standard Warranties





2) Guaranty of 90% or 100% deliveries





3) Reserves power to cancel when invoice untimely





4) Complaints must be made in shorter than customary time




Does not Materially Alter if





1) enlarges exemption due to causes beyond control






2) fixing reasonable time for complaints





3) interest w/in range of trade





4) limiting remedy in reasonable manner


c) Notification of objection given or given w/in reasonable time after notified

-Different Terms (3 Approaches) —> Explain all for EXAM


1) Comment 3:  Run different terms through 2-207(2)


2) Knockout: Knockout both —> none OR Gap Filler for K


3) Literalist Approach: Dif. Terms not part UNLESS expressly assented to
2 parties’ buy/sell forms (e.g., Purchase Order & Acknowledgement Form) exchanged 

i. Brown v. Hercules: Determined Purchase Order was the offer as it held an additional 


term  from the original proposal stating “Any additional or different terms proposed by 


the seller are rejected unless expressly agreed to in writing” and “No oral agreement” will 
change terms => C/O 


since performed —> terms here are agreed to


since additional or different terms are rejected —> no terms added/different from 




other form
1 Written Confirmation of Oral K

Different Terms: OA controls; not part of the K

Additional Terms: Merchants = 2-207(2); Consumer = not part of K
2 Written Confirmation of Oral K

Different = Knockout unless addressed in OA —> applies Gap filler

Additional Terms:
2) Parole Evidence Rule (2 Approaches)
Parol Evidence: evidence prior to or contemporaneous w/ the execution of the writing

1) Classical (4 Corners) Approach


1) Is the term ambiguous on its face?



Yes —> Allows extrinsic evidence to interpret K terms



No —> Bars extrinsic evidence


Ex) Thompson v. Libby: P sold logs to D with a written agreement stating, “ sold 



logs, price, and quantity (all logs cut b/w 1882-1883)” and signed by parties



deemed to be the entire agreement documented in the writing, therefore 




extrinsic evidence/parol evidence of oral warranty testimony was not admitted

2) Modern Approach: Considers extrinsic evidence to determine (as issue of law) whether 

term needs to be 
interpreted


“Reasonably Susceptible” to differing interpretations —> evidence is admissible to 


determine the meaning intended by the parties



Ex) Taylor v. State Farm: State Farm in release stated, Taylor released “all 




contractual rights, claims, and causes…and all subsequent matters” this was 



deemed to be reasonably susceptible to differing interpretations because a claim 


of Bad Faith comes from Tort law as isn’t covered by “contractual” —> 




therefore, release interpretations weren’t barred 
If PE applies…

1) Is the writing final (the expression of the deal w/ respect to at least 1 term)? 


Yes = continue


No = Does not bar admissibility 

2) Is the writing


Partially Integrated (NOT a final expression on all terms)? —> Continue


Fully Integrated (final expression of all terms)? —> Barred



Merger Clause: “this document = final agreement”




4 Corners: Final and Complete Document




Modern: Not conclusive proof of integration

3) Is PE offered 


Consistent w/ writing? —> Admissible


Contradict the writing? —> Barred from admissibility



RST 216: Consistent when might naturally be omitted from writing



UCC 2-202: Consistent UNLESS would “certainly have been included in 




writing”

Is the PE an Exception?


-Interpret terms of the K (using specific words of K)


-Evidence beyond the scope of the agreement (“collateral agreement”)



Contradictory or Consistent?




RST: consistent IF might naturally be omitted from writing




UCC: consistent UNLESS it would certainly have been included in 





writing



Failing these tests = Contradictory


-Oral Condition Precedent





-Fraud, Mistake, Duress, Illegality, Lack of Consideration



Promissory Fraud: promises to do something w/o intention to do so (NOT AN 



EXCEPTION)




Ex) Sherrod v. Morrison-Knudson (NOT enforced): 25K in oral 





agreement, relied on this for bid, but actually 50K yards





Merger Clause (this writing is the entire agreement of the parties. 





No other agreements or warranties outside K)





Parol evidence rule: bars oral agreement to pay more for more land






no exception for promissory fraud





Statement that Sherrod had opportunity to examine the property






Did not do Due Diligence as an excavator



Fraud in the Execution/Factum: Misrep. of nature of document —> Void



Fraud in the Inducement: Misrep. in Fact —> Voidable




Requires Intention to Defraud and Reasonable Reliance by innocent party




Ex) Riverisland case: VP of credit association orally promised borrowers 




that credit assoc. wouldn’t seek collection for 2 years if plaintiffs gave 2 




more parcels of land for additional security —> agree





Written agreement said forbearance =3 months and 8 parcels





Tabs of where to sign —> did




Oral Promise barred by PER? —> NO, Fraud is broadly construed for 




Execution and Inducement


-Grounds for granting equitable remedies
3) Interpretation:

A. Whose Meaning Prevails?
1) Subjective Theory: RST 20, Apply NARROWLY 
20 (1): Neither party knows or has reason to know meaning other attached OR


Each party knows or has reason to know meaning other attached
20 (2): Meaning by P1 is used if 

(a) P1 doesn’t know any different meaning and P2 knows the meaning attached 

by P1 OR 

(b) P1 has no reason to know of any different meaning and P2 has reason to 

know meaning attached by P1
Ex) Peerless Case: K for the sale of cotton “ex Peerless from Bombay”, 2 ships named Peerless from Bombay (B in Oct., S in Dec) —> Each party thought other ship, B refused Dec. delivery, S sued for breach, both did not know or have reason to know meaning attached by other —> no enforceable K
2) Modified Objective Approach: RST 201-3; Whose meaning controls the interpretation of the K? What was that party’s meaning?
1) 201: Same meaning = Meaning parties agree on
2) Different meaning = uses P1 if 

(a) P1 doesn’t know any different meaning and P2 knows the meaning attached 

by P1 OR 

(b) P1 has no reason to know of any different meaning and P2 has reason to 

know meaning attached by P1
3) Otherwise neither party is bound by other’s meaning, even if it result in failure of MA


Ex) Joyner v. Adams: where neither party knew or had reason to know 


what other party meant by “completed development” (P thought 



construction of all buildings; D thought water and sewer lines installed) 


—> neither was attributed and remanded as a trial of fact for trial court to 

determine

B. RST 202: Rules in aid of interpretation (5)
1) Words and conduct are interpreted in light of all circumstances
2) Writing is interpreted as a whole w/ all writings for that transaction
3) Unless diff. intention is manifested,
-Generally prevailing meaning controls
-Technical terms and words of art are given technical meaning w/in the field
4) Course of Performance accepted w/o objection is given great weight
5) Where reasonable, manifestations of intent to a promise or agreement are interpreted as consistent w/ each other and Course of performance (COP), Course of Dealing (COD), and Usage of Trade (TU)

Ex) Frigaliment Importing Co.: Attributed different meanings to “chicken” 



Dictionary Definition; Expert Testimony


Trade Usage (P): D was new to trade/didn’t have reason to know


Commercial Realities: If meaning by P used —> D would’ve lost $$, 



unrealistic to enter into the K


COP: Ordered a 2nd shipment of chicken after 1st was “wrong”


W/ all these considered in light of the circumstances —> D’s meaning 


used

C. Preference

1) UCC §1-303(b)


Express terms > COP, COD, TU


COP > COD and TU


COD > TU 


Exception: TU sometimes beats everything else



Ex) Nanakuli Paving v. Shell: in K “posted Shell price” and no talk 



about price protection, however parol evidence of Trade Usage was 



admitted to interpret this




where TU is critical for interpretation of what the parties 





intended the price to be —> will not be thrown out




How to establish TU: Define what trade is, Regular, known 




by pros, Actions consistent = COP or Waiver of K term




TU > Everything else including plain meaning 


2) UCC 2-202



Terms from COD or TU are deemed a part of the agreement UNLESS 




“carefully negated”



Boilerplate is not conclusive 



Ex) Hurst case: K term applied if meat was less than 50% protein 




court interpreted 50% to mean 49.53 to 49.96, based on TU

3) RST § 203(a): Dickered terms over boilerplate

D. RST 222: Trade Usage Definitions


1) Such Regularity of observance in a place, vocation, or trade


2) Existence and Scope - Questions of Fact



In a written trade code or similar, Interpretation - Question of Law


3) Unless otherwise agreed, trade usage gives meaning to or supplements or qualifies 


agreement

E. RST 220 Usage Relevant to Interpretation


Agreement = In accordance w/ Relevant Usage when



1) Each party knew or had reason to know that usage AND



2) Neither party knew or had reason to know other party had intention 




inconsistent w/ usage


1 Party Treated as having known IF




1) If relevant usage is attached by 1 party AND 



2) Other party knew or had reason to know of the usage

 RST 221: Agreement supplemented by Reasonable Usage if



1) Each party knew or had reason to know the usage AND



2) Neither party knew or had reason to know other party had intention 



inconsistent w/ usage

E. Doctrine of Reasonable Expectations (for Insurance Ks)


1) Not bound to unknown terms which are beyond the range of reasonable 




expectations…party does not assent to terms if the other party has reason to believe 


the adhering party would not have accepted the agreement if he knew it contained 


that term


2) Objectively reasonable expectations of applicants for terms of insurance Ks will be 

honored EVEN when painstaking study of the policy would have negated 




expectations



Ex) C&J Fertilizer: Insurance Co. had K that stated Burglary requires force, 



visible marks, and damage to exterior at the place of entry, as there was none 



here, but obvious signs of burglary —> deemed to not be aligned w/ reasonable 


expectations



5. What are the Implied Terms?
P. Rationale for Implied Terms
P. Term not found in party’s agreement, but is “implied in law” —> a part of the agreement by operation of rules of law
P. Implied terms ALWAYS include covenant of Good Faith and Fair Dealing (RST and UCC)
B. Implied Obligation of Good Faith


UCC 1-304 Implied Covenant of GFFD: Obligation of GF in performance and enforcement


1-201(20): GF = honesty of fact and reasonable commercial standards of FD

RST: Faithfulness to agreed common purpose and consistency w/ justified expectations of 

counter-party

NOT ACTING IN BAD FAITH
Applied in 3 Ways (Illusory Promise =/= Consideration, but GFFD converts IP —> C)

1) K include terms (“best efforts”) the parties must have intended b/c it’s necessary to give 

K business efficacy for both parties


Ex) Wood v. Lucy Lady Duff Gordon: Exclusive Dealing K, LLDG name on 



products, sell split profits 50/50. LLDG sold products w/ name and refused to 



pay 50; Court found NO illusory promise because ct, implies a promise for 




reasonable efforts to create profits as business efficacy calls and parties intend

2) Breach of GFFD, w/o breach of express K terms, allows redress (COURTS SPLIT)

NOT FOR UCC


Ex) Seidenberg v. Summit Bank: Executives sold stock in 2 corps. To Summit, 



wanted to continue working there (in 5 yr. agreement), but were terminated —> sued



Settled w/ express terms but P’s amended and said Summit breached GFFD



Never intended to perform/developing business w/ P, just wanted business



Allows separate Cause of Action for Breach of GFFD b/c of “Bad Faith 




Performance” even w/o breach of express terms

3) GFFD permits inquiry into a party’s exercise of discretion expressly granted by K 


terms


RST 228: Satisfaction of the Obligor as a Condition: Practicable to determine 



whether a reasonable person in the obligor’s position would be satisfied, 




interpretation preferred 



2 Approaches




Standard of Reasonableness (Objective): “Commercial quality, operative 




fitness, mechanical utility”




Standard of “honest” dissatisfaction (Subjective): “Aesthetics/Fancy”



Ex) Morin Building v. Baystone
C. Implied UCC Rules 

2-306(1): Output, Requirements, and Exclusive Dealing


Ex) Wood v. Lucy Lady Duff Gordon (Exclusive Dealing)

2-308: Place of Delivery

2-309(3): Reasonable Notification of Termination Requirement: advance warning that a K 

will end, agreement dispensing w/ notice in invalid if unconscionable


Ex) Leibel v. Raynor: Exclusive Dealing K for garage doors from L —> R, 2 yrs. of 


decreasing sales = R told L deal was terminated as of that date, L sued R for breach



Never agreed on time frame for the K



remanded for factual determination if termination = reasonable under the 




circumstances

2-316: Regulating Disclaimers of Implied Warranties


Sometimes can be drafted out


Unconscionable
D. Warranties

Traditional CL: Caveat Emptor (let the buyer beware)

Modern K Law: recognizes express and implied warranties, but can be disclaimed
UCC Warranties 
Express Warranties (2-313)

1. 2-313 Express Warranty: description, affirmation of fact, or promise w/ respect to quality 
or nature of the good is part of the basis of the bargain


1) B must show S made factual promise about qualities of goods (that turned out to 


be false) AND



1) Affirmation of fact or promise made by S



2) description of the goods made by S OR



3) sample or model shown by S as representation


2) Factual promise was part of the “basis of the bargain” (3 approaches)



1) Actual Reliance on Factual Promise OR



2) Seller made Representation before sale OR



3) Affirmations of fact create a rebuttable presumption; S can try to rebut by 



clear proof B did not rely on statements AND


3) Failure of good to match representation of seller caused the buyer’s damage

2. False Fact vs. Puffing


False Fact: capable of being shown to be true or false as a matter of fact


Puffing: affirmation of the value of the goods or merely of S’s opinion is not a 



warranty 
Disclaimer of Express Warranty:
2 Issues

1) Agreement that arguably includes an express warranty and a disclaimer of 



that express warranty


Wherever possible —> read as consistent w/ each other


Not consistent —> Disclaimer is inoperative

2) Written K disclaims express warranty, but express warranty in ANOTHER 



way (Ad, Oral by agent)


Where possible —> read as consistent w/ each other


Parol Evidence Rule



contradicts disclaimer of express warranty


Buyer argues against disclaimer by



1) unconscionable



2) Oral warranty w/ disclaimer in writing after = Breach of GFFD



3) Fraud OR



4) Misrepresentation as to warranty = Void K



5) Exceptions to PER




Ex) “As is” = Disclaimer of Warranties




Extrinsic, Conflicting parol evidence —> not applicable BUT




“Tiffany” lamps = Description, therefore can’t be disclaimed
Implied Warranties (2-314)
1. “Implied Warranty of Merchantability”

1) Good is of Fair and Average quality in trade AND

2) Fit for Ordinary Use

Buyer must show


1) Seller = Merchant


2) Goods sold were not merchantable



Merchantable: pass w/o objection in the trade, fair average quality and fit for 



purpose



can arise from COD or TU


3) Breach caused B’s Damage
2. “Implied Warranty for Fitness for a Particular Purpose” 
Does not have to be a merchant, requires

1) Buyer had unusual or particular purpose

2) Seller has reason to know particular purpose

3) Seller has reason to know of buyer’s reliance on skill/knowledge

4) Buyer relies on seller’s skill/knowledge for suitable goods AND

5) Goods not fit for the particular purpose


Some courts restrict warranty to goods used for an unusual purpose only

Ex) Bayliner Marine Corp. v. Crow: D showed representations of a model boat through a 

brochure, showed boat fitted for offshore fishing and max speed w/ a different propeller 

than what was bought. Boat that was bought didn’t match max speed. P sued for breach of 

implied warranty of merchantability and fitness for a particular purpose. Ct. held no 


express affirmations of P’s particular boat, no evidence that others in trade wouldn’t buy 

boat, and S had no reason to know max speed was needed.
Implied Warranty Disclaimers:


Generally



“As is”, “With all faults” = Disclaimer, must 




1) Be conspicuous so buyer can see disclaimer AND




2) comply w/ Buyer’s Right to Inspect the good


Merchantability Warranty, must



1) mention “merchantability” AND



2) be conspicuous 



Sometimes can be ineffective when selling to a consumer



Federal law includes consumer protection rules


Fitness, must



1) be in writing AND



2) conspicuous



Doesn’t require “particular purpose” or “fitness” be used
Non-UCC Warranties
17) Implied Warranty of Habitability in Residential Leases (Majority of states)

Covers conditions of the leased residence health, safety, trash, water, waste, electric 


facilities and appliances (Result)
2) Implied warranty of workmanlike construction (Process)


1st home buyer must show



1) House constructed to be occupied as home



2) Purchased from builder-vendor who built home to sell it



3) When sold house was not reasonably fit for intended purpose or wasn’t 




constructed in good manner



4) B was unaware of defect at time of sale and no reasonable means of 




discovering it



5) Defective condition caused B to suffer damages


Not 1st home buyer



Some courts held privity was required to enforce K



Modern trend: eliminates requirement


Ex) Speicht v. Walters: 3rd homeowner discovered mold from defective roof and rain 

gutters and sued builders for breach. Difficult to detect defects in homes 15 year 



statute of repose for claim of breach of implied warranty of workmanlike 




construction and Statute of Limitations for breach is 5 years beginning from 



discovery of defect. Therefore, K can be enforced and breach of warranty took place.
3) Implied Housing Warranty (combination)
IV. Did each party have a Duty to Perform?
18) Did the Duty to Perform arise?
18) Promise, Condition, Neither, or Promissory Condition

Condition: MUST occur before a duty to perform a promise in the agreement arises


CL: ct distinguished b/w



1) A condition precedent: event which must occur before a duty to perform arises





Party seeking to enforce the promise has the burden of proof that 








condition occurred



2) A condition subsequent: event which discharges existing duty to perform





Party seeking to discharge the duty has burden of proof


RST: 1) condition and 2) event discharging a duty
19) Promise: If not performed, party can sue for breach, but MUST perform unless breach is material.
20) Express Conditions (Implied-in-fact): If not performed, discharges a party’s duty to perform, but does NOT lead to breach. 


Established by words and conduct of the parties


Must be Perfectly Satisfied

RST: Non-occurrence of a Condition


Performance of a duty is NOT DUE unless



1) Condition occurs OR




can no longer occur —> duty discharged



2) Non-occurrence was excused (avoid forfeiture, wrongful prevention, 






waiver or estoppel, supervening event, enforceable modification)




Condition eliminated —> Absolute Obligation to perform




Ex) enXco: Temporary Impracticability did not excuse party’s 









performance of an express condition as they had 2 years to fulfill the 







condition (obtaining a permit)



a) RST: Prevent Forfeiture: Rule of Interpretation against express conditions 





to reduce risk of forfeiture




Ex) enXco: No forfeiture where breaching party maintains ownership of K 





assets (even w/ decline in value). Also where party has adequate counsel, 






sophisticated, and assumed the risk of non-occurrence will not excuse.







Ambiguous is ruled as promise especially when high risk of forfeiture 







(denial of compensation when Ob’ee loses right to agreed exchange after 






substantial reliance on expectation of exchange)




Unless Material part of agreement, a ct may excuse non-performance to avoid 





disproportionate forfeiture



b) Doctrine of Prevention (failure to cooperate)




condition excused if P’or wrongfully hinders or prevents condition’s 







occurrence





Ob’or has a GF duty to cooperate w/ Ob’ee or not impede



c) Waiver and estoppel




RST 84: promise to perform a conditional duty despite non-occurrence of 






condition (waiver) is binding UNLESS





a) occurrence of the condition was a material part of the agreed exchange 






for the performance of the duty and the P’e was under no duty that it occur





OR





b) uncertainty of the occurrence of the condition was an element of the 






risk assumed by the P’or




(2): If waiver of a condition was made before the condition has expired and 





the condition is w/in control of P’e —> P’or 
can make his duty subject to the 





condition again by notice to P’e IF





reasonable time to complete condition is given or added by extension





not unjust because of material reliance on P’or promise





promise is not binding in some other way




UCC 2-209(5): Limit on waiver retraction





May retract waiver by reasonable notification received by the other party 






that strict performance will be required of any term waived UNLESS






retraction is unjust by material reliance on waiver

3) Neither

4) Promissory Condition: If CP promises to fulfill an express condition and does not 



perform, can sue for breach AND does NOT have to perform

5) Enforceable Modification
3) Constructive Conditions (Implied-in-law)

Imposed by the court

RST: where performances can be done simultaneously, should be done as such

RST: Sequencing of Performances: When one party’s performance takes a longer time 


period, that performance is a constructive condition on other party’s duty to perform.

RST 237: Substantial Performance can satisfy a constructive condition (TEST BELOW)


Immaterial deviations from the duty/event required by K —> NOT a failure


May be a Partial Breach giving other party right to recover damages
2) Was the duty to perform Discharged? Nonperformance Excused or Justified? 

1) Supervening Circumstances: change of circumstance after K formation that 





fundamentally alters the deal so adversely affected party is relieved of duty to perform


1) Impossibility (Burden)



CL: K obligations were strict liability



Exception developed: “impossibility”




Ex) Taylor v. Caldwell: Lessor received of obligation to rent a hall that had 





burned down (other: death, subject of K destroyed, New regulation prohibits 





performance)


2) Impracticability (Burden)


RST requires



1) performance is made impracticable (excessively burdensome) 



2) w/o his fault



3) by the occurrence of an event the non-occurrence of which was an assumption 




on which the K was made



UNLESS




language of the K or the circumstances indicate the contrary



Other: death or incapacity, subject of K destroyed, New regulation prohibits 





performance



Ex) Mineral Park Land: Extreme Increase (x10-12) in D’s cost to extract gravel 




underwater justified non-performance 


UCC



a) casualty to identified goods



b) Excuse by failure of presupposed conditions:




non-delivery is not a breach IF impracticable by




a) by the occurrence of an event the non-occurrence of which the K was made 





OR




b) compliance in GF w/ regulation or order



Ex) Hemlock v. Solarworld: S entered into long-term supply agreements 






(2005-2019) w/ H for poly-silicone. China subsidized poly silicon and price of it 




dropped below K price. Temporary price adjustments were given to S, but after S 




didn’t buy enough according to the K. H sued for remaining balance. Ct. found 




there was NO Impracticability OR Frustration of purpose as market changes don’t 


excuse performance.


3) Frustration of Purpose (Benefit)



destroys/frustrates party’s purpose in entering K, renders CP perf. Valueless 



CL Doctrine: Krell v. Henry: obligation of parade watcher to pay for room to 





watch was discharged when parade was cancelled



RST: (often advanced, seldom applied)



1) party’s principal purpose is substantially frustrated



2) w/o his fault



3) by the occurrence of an event the non-occurrence of which the K was made



UNLESS




language of the K or the circumstances indicate the contrary



Ex) Mel Frank v. Di-Chem Co: D wasn’t able to store hazardous materials in 





facility they leased to use as storage (only some of their materials were 






hazardous). D vacated because of the city ordinances before their lease was done. 




Argued Frustration of Purpose as they couldn’t store hazards. Ct. ruled purpose as 


storage facility was still available (serviceable use), therefore, purpose of lease K 




was not frustrated 
3) Modifications:

Enforceable modification requires consideration


Pre-Existing Duty is NOT consideration; If PED changes, new duty may be 





consideration



Ex) Alaska Packers: (PED): Ship crew from Alaska for fishing stated they would 




not work until their pay was increased. Court ruled they had a pre-existing duty 




under the original K and could not use consideration of old duty to work to justify 


new modification


Mutual release can terminate an old duty

CL: Oral modification can be effective, unless a NOM clause exists

RST: Promise modifying a duty is binding if


a) modification is fair and equitable in view of circumstances not anticipated when K 



was made OR


b) material change of position by P’e in reliance on unenforceable modification may 



make modification enforceable even if no consideration

UCC: Modification, Rescission, and Waiver


1) An agreement modifying a K does not need consideration to be binding


2) NOM term in K cannot be modified or rescinded, unless b/w merchants and there 



is a written modification that is separately signed by other party


3) Must satisfy the UCC Statute of Frauds 


1) Writing


2) Signed by party to be charged


3) indicates K for sale


4) Subject Matter and Quantity

If (2) and (3) are not satisfied 


(4) May operate as waiver


(5) waiver may be retracted UNLESS



retraction would be unjust counter-party changed position in reliance on 




modification

Ex) Kelsey Hayes v. Galtaco: D made a modification to a 3yr. K increasing the price by 


30% twice as they were planning on closing. Sole provider to P and couldn’t find another 


supplier or would have to stop production and lose major clients. Ruled the obligation of 


GF serves as a bar to “extortion” of a modifying K and coercion w/ threat of breach. 


Entered modification under economic duress/improper threat.
4) Material Breach, Total Breach, or AR by CP?
If Duty does not arise, or arises and is discharged, nonperformance is not a breach
V. If so, Breach (and what type of Breach)?
21) Is party’s performance “due” so failure is a breach?

Express or constructive conditions been satisfied or excused?

If duty arose, was it discharged? Is non-performance justified?


1) Impossibility, impracticability, or frustration of purpose


2) Enforceable modification extinguishes or alters duty not performed


3) Other party’s total breach


4) Other party’s Anticipatory Repudiation
22) If performance was not discharged —> Breach
Breach: any non-performance of a K duty when that duty was due
22) Partial: Not significant; absent other circumstances, usually partial
22) Material: Failure to perform a significant performance obligation
22) Total: Material nonperformance that hasn’t been cured after reasonable time
RST: 235(2): Non-performance of a Duty to perform that is DUE (not excused)

a) is a breach (defective performance is also a breach)


b) if Partial: non-breaching party’s duty is NOT discharged, but can sue for breach

c) if Material: non-breaching party’s duty is SUSPENDED, and can sue for breach

d) if Total: non-breaching party’s duty is DISCHARGED, and can sue for breach
2) STEP 1: Substantial Performance Test (AND if breach is MATERIAL)

1) Extent injured party is deprived of benefit they reasonably expected

2) Extent injured party can be adequately compensated for deprived benefit

3) Extent failing party will suffer forfeiture

4) Likelihood for failing party to cure

5) Extent failing party complied w/ GFFD
3) STEP 2: If material —> Total?

Analyze STEP 1

a) Extent to which it reasonably appears to injured party that delay may prevent 




reasonable substitute arrangements

b) Extent agreement provides for performance w/o delay and if circumstances show 



performance by that day is important
Ex) Sackett v. Spindler: Multiple failures to make payments resulted in a material 




breach before the request for adequate assurance —> therefore, non-performance was 

suspended. When adequate assurance was not given, and after reasonable time w/o 



cure —> total breach
4) Doctrine of Divisibility: Matched pairs of performance obligations KCP 817-818

Where K is divisible, are conditions w/in each divisible part of the K satisfied or 




excused?

Tests


RST 240: If equal pairs of performances exist, 1 party’s performance of that pair 




creates a duty of performance from the other party for that pair



matched pairs of performances = divisible K —> conditions in breach analyzed 




separately



analyze conditions in breach for each pair separately 
5) UCC 2-601: Perfect Tender Rule

If goods or tender of delivery in any way fail to conform to K, B may


a) reject the whole


b) accept the whole OR


c) accept any commercial unit(s) and reject the rest

Limits:


S can cure if time for performance has not expired



S gives notice of intent to cure BEFORE delivery date under K


AFTER date —> 



If B has accepted goods can only revoke acceptance for substantial defects



Installment —> reject installment only if substantially impairs value and can 





claim breach of whole K only if substantially impairs value of the whole K


Doctrine of GF protects against B’s rejection b/c wants out of deal
4) Anticipatory Repudiation
RST: 

Clear and unequivocal statement before performance is due by Ob’or stating they will 


commit a breach giving claim for damages for total breach, or a voluntary affirmative act 


which renders the Ob’or unable to perform without such a breach


voluntary disablement: AR by conduct


Financial difficulty even insolvency is not an AR but may provide grounds to ask for 



adequate assurance of performance

Ex) Hochster v. De La Tour: P (courier) sued D (employer) for cancelling a K to work for 
him. P obtained another employment. Court held should be able to bring suit immediately 
before date of set performance so they could enter substitute K

Ob’ee may treat as a repudiation the Ob’or’s failure to provide assurance w/in a 




reasonable time

AR = Material breach that discharges other party’s duty and excuses conditions

Exception:


1) where 1 party has performed and other repudiates can’t sue immediately for breach


2) repudiator may retract until performance is due under the K


Retraction of AR



Ex) Truman Flatt v. Schupf: A purported AR was insufficient to be deemed such 




as the language was too weak and a modification of a K is not an AR. Also, even 




if the AR was sufficient the retraction of such (the intent to proceed with the 





original K w/o modification) would be valid as there was no reliance or notice 




given of the finality of the AR.

RST: Where Reasonable Grounds for Insecurity arises, Ob’ee may request for Adequate 


Assurance and may if reasonable suspend performance for which he has not received the 


agreed exchange 


Repudiation alone can give rise to a claim for damages under total breach


Repudiation can also discharge other party’s duty to perform


After justified demand, failure to provide after reasonable Time (no max) = 





repudiation of K
UCC

Requires Adequate Assurance demand be made in writing, but not strictly enforced

Reasonable grounds for insecurity (Issue of fact)


B’s words and actions, COD, COP, Nature of the sales K and industry 

Reasonable time to respond to demand = not exceeding 30 days


B/w merchants = according to commercial standards

When a party repudiates other may


a) await performance for a commercially reasonable time


b) resort to any breach even though he’s notified other party he would wait and urged 



retraction


c) under either, may suspend his performance or proceed w/ provisions under UCC

Ex) Hornell Brewing v. Spry: Where D was substantially in arrears, had no financing in 


place, bounced checks, and failed to sell fraction of projected amount —> request for 



assurance was justified. Where no documentation of an agreement that was to be used to 


pay P was not received by P from D and by ordering more than allowed by the assurance 


—> the assurance was not adequate and led to AR
AR and Interpretation

disagreement about whether notification 1 party will not conform to another’s 





interpretation = AR


if party who refuses to conform’s interpretation turns out to be deemed wrong by the 



court, may have committed AR and breach
Actions by Aggrieved party after AR

1) accept repudiation by giving notice that they’re treating as total breach 


can refuse to render performance, terminate K, and sue for relief


risk other party may deny AR and state their termination as AR

2) May delay in responding to see if other party retracts


may encourage by notification of specified time to retract or else accept repudiation


may change their mind and accept repudiation even w/ notice


risk of failure to mitigate loss which reduces the recovery for breach

3) May demand adequate assurance
Actions by Repudiating party after AR

1) RST and UCC: may retract unless aggrieved party has materially changed position OR


indicated AR is final


Retracted if notice given to aggrieved party before changed position in reliance or 



indicated AR as final


Repudiating event is nullified if injured party knows event has ceased to exist before 



reliance 

UCC: Retraction may be by any method which clearly indicates repudiating party’s intent 
to perform, but MUST include assurance justifiably demanded 


reinstates party’s rights under the K w/ due excuse and allowance to aggrieved party 



for delay by Repudiation
4) Consequences of Breach/AR

Partial Breach has no effect on C/P Duty to Perform


Material Breach suspends CP Duty to Perform

Total Breach or AR discharges CP Duty to Perform
VI. Remedies?

Partial Breach —> Actual damages only

Total Breach —> Actual and Future damages available
Bases for Recovery
A. Breach of K (Expectation Damages, Reliance Damages, Restitutionary Recovery)
1. Expectation Damages (Would have been in if the breaching party performed; 




Benefit of the Bargain)

RST: General Measure of Expectation Damages

Loss in Value + (Consequential+Incidental) - Cost Avoided - Loss Avoided


Loss in Value: Value to be delivered - Value actually Delivered


Incidental: Added costs after breach to avoid loss


Consequential: 



Injury to persons or property caused by breach OR 




Goods that don’t conform to warranties in a K



Loss in profits expected to be received 




Collateral Ks



3 Approaches: 




1) What parties probably would have agreed to if they have considered 






damages





Limits S liability for damages




2) Permits recovery of all losses proximately caused by breach




3) Minority: what breaching party “assumed consciously” the K liability for 





loss incurred


Cost Avoided: Additional expenditure saved due to termination


Loss Avoided: Salvaging/Reallocating resources that would’ve been used in K
Construction K: 

A. Owner Breach: Expected Net Profit + Unreimbursed Expenses


Ex) 20K + (95-70-10) = 35K for Expected Damages 

Case 1: O hires B for 200K, Total cost to build = 180K, O breaches after partly done, 



O has paid 70K, B has spent 95K, B resells 10K of materials


Ex) (200-70) + (NO other loss) - (180-95) - 10 = 35K for Expected Damages

B. Builder Breach: 


CL: General: Cost to Complete OR 



Ex) American Standard Inc. v. Schectman: K to remove industrial plant structures 




1ft below the “grade line”, B did not remove below “grade line” Cost to Complete 


= 110K, Reasonable cost =90K, O sold land for 183K (3K less than FMV w/o 





underground structures)




Held: Cost of Completion as it was General Rule and breach was intentional


Exception: Diminution in Value



B’s breach was 




1) Not intentional and 




2) So disproportionately costly constitutes “Economic Waste” (Jacob&Young) 



OR Breach is incidental to purpose of the K and completion is 









disproportionately costly (Peevyhouse)


RST: Damages can be measured either by 



1) Diminution in FMV OR



2) reasonable cost to complete or repair IF cost is not clearly disproportionate to 




probable loss in value
Employment K: 
A. Employer Breach:

Ex) Case 2: E’er hires E’ee under 2yr K for 50K/yr paid each month. 6 months after E’er 



wrongfully discharges E’ee. E’ee looks for work for 3 months (can’t), hires agency 



paying 1K. 3 months later obtains similar job w/ 45K/year.


(100-25) + (1) - (no Cost Avoided) - 45 = 31K for Expected Damages
B. Employee Breach:

Loss in Value = Cost of hiring a replacement employee, IF more expensive can 




recover higher replacement cost


Requires: Not “at will” (must have fixed term of employment)


Death/Incapacity excuses nonperformance; Split on whether Illness = Impracticable 
Real Estate Ks: 

Difference b/w K price and Fair Market Value @ breach


B Breach = ONLY recover if Loss in FMV< K price for property


S Breach = ONLY recover if FMV > K price for property

Evidence of FMV


Expert Opinions, Testimony of Owner (issues of credibility), Sales of Similar 





Property



Resale of Property (considering facts, not conclusive)




Ex) Crabby’s case: approved resale price after 11.5 months after breach 




Contra Case: 

Limits where S breaches (2 Approaches)


English Rule: B limited to Restitutionary Recovery UNLESS “Bad Faith”


American Rule: Awards Expectation damages, no matter good/bad faith



Ex) Crabby’s: S could recover “other losses" from B’s breach (utilities, taxes, 





interest on mortgage)
Limitations to Expectation Damages
1) Foreseeable, Reasonable Certainty, Causation

a) Foreseeability: whether a loss is Fairly and Reasonably contemplated by both parties 


as a consequence of a breach


a) arise naturally from breach OR


b) are such as may reasonably be in contemplation of both parties, at time they made 



K, as probable result of breach



Ex) Hadley v. Baxendale: D delivery of a shaft to a saw mill was delayed 5 days, 




during which the mill had to shut down losing 300 pounds to P. P attempted to 




recover 300, but loss was not foreseeable as D wouldn’t know and wasn’t told this 


would stop production


RST: not recoverable when breaching party did not have reason to foresee as probable 

result of the breach when K was made



follows in ordinary course of events OR



follows from breach as a result of Special circumstances that breaching party had 




reason to know

Limits if justice so requires to avoid disproportionate compensation


Exclude recovery for loss of profits, only for loss in reliance 

b) Reasonable Certainty sufficient certainty that reasonable minds might believe 




considering the evidence, that such damages were actually suffered


RST: Damages are not recoverable for loss beyond an amount evidence established 



with reasonable certainty



more likely to occurred than not w/ enough basis to calculate money damages



jury decides amount of loss from evidence


Consequential Damages/Lost Profits on Collateral Ks



Lost Profits on a collateral K are subject to the foreseeability requirement



Ex) Florafax v. GTE: Florafax had K w/ Bellarose (3rd party) to take flowers 





orders on behalf of B. F entered K w/ GTE. G agreed to pay consequential 





damages and lost profits in K. G was also aware of F and B’s K. G breached. F 




terminated K w/ G. B terminated K with F because of G performance. F was 





awarded lost profits bc evidence established fact of lost profits w/ reasonable 





certainty (expert testimony of profits, passed foreseeability test)


Disclaimer or Limitations of liability for Consequential Damages —> sometimes 




enforceable can be ineffective by



UCC rules against such



Federal or State Statutes (consumer protection statutes)



RST: limit on consequential damages to prevent injustice in informal 







noncommercial Ks where damages are disproportionate to consideration paid


New Business Rule for reasonable certainty —> 



Traditionally: rejected lost profits for a “new business”



Modern: allows a new business to try to establish lost profits by offering proof of 




profits of “comparable businesses"

c) Causation: Must be a link b/w the breach and the loss


Direct damages don’t pose issue for causation


Consequential Damages raise an issue with causation; must be from breach


2) Mitigation

Duty to Mitigate is a limitation on P’s right to recover damages. It states that P can NOT 


recover for consequences of D’s breach that P could by reasonable action have avoided


Failure to mitigate = defense, D’s burden to prove by the evidence


Does not apply where BOTH parties have opportunity to mitigate (Wartzman)

RST: damages aren’t recoverable for loss P could have avoided w/o undue risk, burden, 


or humiliation; reasonable but unsuccessful efforts to avoid loss will not preclude 




recovery


Ex) Luten Bridge: County entered K w/ Luten Co. To build a bridge. Before starting 



work, C repudiated w/ notice to not build the bridge. L built the bridge and sued to 



recover under the K. L could only recover for labor and expenses BEFORE building 



bridge and profit from K terms as if it was carried out



Could have demanded for adequate assurance

Employment Ks:


Employer Breach: E’er burden to prove…



1) Availability of suitable and “comparable” employment AND




Reinstatement by breaching E’er where no special circumstances justify 






rejection




NOT: significantly different, inferior duties, greater physical risk, would 






subject E’ee to harassment or humiliation




Ex) Parker case: Acting job w/ singing and dancing w/ feminist themes role of 



Bloomer Girl was not “comparable” to dramatic western role in Big Country, 





Big Man. Held as “different types” as in BG actress would’ve had director 





approval right



2) Lack of reasonable diligence to obtain substitute employment 



If E’ee took inferior job wages there would offset K damages

Leases: Tenant Breach 


Traditional: Lessor does not have to mitigate


Modern: Lessor has a duty to mitigate (not all courts)

UCC “lost volume” theory to non-UCC Ks


injured party’s damages are reduced by mitigating K, but not reduced by additional K


Can apply to Service Ks



RST: If P could have entered into both Ks —> not a substitute for the breached K



Mitigating: P was able to perform only because of D’s breach

3) Non-recoverable Damages WITH EXCEPTIONS

1) Pre-judgement Interest


Exception: P’s claim was for a Liquidated Sum



Breach consists of failure to pay a definite sum of money or render a performance 


w/ fixed or ascertainable monetary value



Greater flexibility, “as justice requires” had it been paid when perf. was due

2) Attorney Fees


Exceptions:



1) Statutes provide for payment of attorney’s fees



2) K might provide for AF



3) In collateral dispute, can sometimes be treated as incidental damages

3) Emotional Distress: 


Exceptions: 



1) Bodily harm



2) Very foreseeable consequence of breach or physical injury (K to transport dead 




body)

4) Punitive Damages


Exception: Bad Faith Breach of Insurance K by insurer
B. Promissory Estoppel (If never entered K; Reimburses loss in relying on K) can be an alternative to uncertain Expectation Damages (Pop’s Cones)

1. Remedy “as justice requires”; Court has Discretion

2. Reliance Damages (Flexible Approach/Full Range of Remedies)


Construction bidding PE cases (Drennan) GC damage award for SC’s bid withdrawal 



= Price GC has to pay another SC for the goods - D (SC’s) bid
Reliance Interest: Expenditures made in preparation for or in performance - any loss 



breaching party can prove w/ reasonable certainty that injured party would have suffered

Reasonable Certainty typically applies to Lost Profits; Easy to prove reliance damage


IF proven —> may elect restitutionary remedy instead of expectation or reliance
General Limitations Apply (Foreseeability, Certainty, Causation) and Other Limitations: 


Essential Reliance v. Incidental Reliance

Essential: Costs of performing K (limited by K price)

Incidental: Costs incurred in Collateral Ks (NOT limited by K price)
Ex) Wartzman v. Hightower: H hired W to incorporate business, after sale of H stock, H 


needed to sell more, W notified H needed to hire securities lawyer, from W’s mistake, for 


15K, H refused, terminated and sued W for breach of K

Held: can recover Reliance damages (170K for amounts paid prior to abandonment) 



where profits = too speculative, $ spent in part performance in reliance of K is 




recoverable

If breaching party can prove w/ Reasonable Certainty injured party would have 




suffered loss —> may subtract from reliance damages
C. Unjust Enrichment —> Restitutionary Recovery (As if never entered K; Return to P’e benefit received by breaching P’or)
23) For breach of K (alternative to Expectation Damages): Injured party entitled to restitution for any benefit by part-performance or reliance UNLESS 
Duties have been fully performed AND breaching party’s only duty is payment —> limited to Expectation Damages ONLY
Market Value Restitution: 
Majority Rule: No reduction for injured party’s expected loss in full perf. Of K


K doesn’t limit recovery or measure value of performance —> Reasonable value of 



services = amount services could have been purchased from time/place of services 


Ex) US ex rel Steel Erectors v. Algernon (injured SC’s recovery from GC breach): 



GC hired replacement SC, Original K for 37K, SC sued for benefit of work before 



termination, GC showed SC would’ve lost 37K on K and should be subtracted from 



recovery (37K) 



Held: NOT reduced by loss RST follows
Measuring Restitutionary Interest: Enrichment versus Benefit


RST: Measured as justice requires


1. Reasonable Value of Services (Cost Avoided) OR


2. Value of Increase to recipient’s Property (Net Benefit)

Generally: Use larger for non-breaching party; Smaller for breaching party
2) Specific Situations Restitutionary Recovery is Available

1) Where K is unenforceable because of Statute of Frauds UNLESS statute provides 



otherwise or purpose = frustrated by allowing Restitution 

2) Lack of Capacity, Mistake, Misrep., Duress, Undue Influence or Abuse of Fiduciary 


Relation

3) Duty does not arise or is Discharged (Impracticability, Frustration of Purpose, Non-


occurrence of condition, or disclaimer)
3) To Breaching Party 

Traditional Rule/ CL: Breaching Party can NOT recover

Modern Rule RST and UCC Rules


1) Lancellotti v. Thomas: K for B to make 25K down, rent property for 5 yrs. and 




build addition by 1974, S of business gave up rent for 1st yr. (6K) for addition, B later 

refused to build and did not want to rent property, S retook possession of business 




(missing equipment)



Held: Breaching B could recover 25K down w/ offset of 6K for addition 


RST and UCC: Can recover any benefit given in excess of loss caused by breach



Can’t recover if value of the performance as LD is reasonable in light of actual or 




anticipated loss caused by breach and difficulties of proof of loss

Exceptions: To breaching party recovery


1) Intentional variation from K precludes recovery


2) Acting in Bad Faith precludes recovery
D. Specific Performance: Intended to give the party the very performance promised
23) RST: Only when Legal Remedy is Inadequate: Substitutional Relief would not protect the expectation interest of the injured party, Injured party would not be in position as if breaching party had performed and no benefit of the bargain


Up to the discretion of the court
23) K Subject Matter is Unique (Inability of Injured party to cover = other proper circumstances)
23) Equitable Remedy: Only granted if on balancing equities b/w the parties and accounting for social interests, justification for remedy outweighs drawbacks
Factors Considered

Adequacy of Legal remedy:


1) Difficulty of proving Damages w/ Reasonable Certainty


2) Difficulty of getting a suitable Substitute w/ Money Damages AND


3) Likelihood that an award of damages could not be collected

Difficulty of Enforcement Supervision


Won’t do so when burdens the court to enforcement or supervision disproportionate 



to advantages from enforcement and damages from denial

Subject Matter of K, Inequitable Conduct (K was induced by mistake or unfair practices), 
Unfair K terms, Balance of Equities and Hardships, P’s Return Performance (if not done 


yet, court may condition SP grant on P’s perf)
Application to Employment Ks

Employer:


a) normally denied because of supervision or the adequacy of money damages

Employees:


a) NOT enforced against employee or service provider —> enforcement and 





involuntary servitude issues


b) Negative Injunction for Exclusivity Clause (promise to render services exclusively 



for one employer)



1) from implied promise or express exclusivity clause may stop employee from 




working for another employer (indirect or negative enforcement)



2) Will deny if services aren’t special, unique, unusual, or of peculiar value




Peculiar value: Athletes, artists, and media personalities




Exception: If employee now has special knowledge of old employer and may 





take customers from them to new business (MAY BE enforced)



3) Will deny SP if probable result is forced continuance of undesirable personal 





relations or will leave employee w/o other reasonable means to make a living




Ex) RST Illustration: A makes K with B to sing only at B’s venue. A 







repudiates and goes to C’s venue to sing. B sues A for specific performance. 





Even w/ reasonably certain great loss and the ability of A to sing elsewhere 





not in competition. SP will be refused.




Ex 2) If B sues for Negative Injunction not to sing at C’s venue. Injunction 





may be granted. UNLESS C is NOT a competitor (then NOT granted)

Negative Injunction for Covenant Not to Compete


1) Some Jurisdictions: Enforceable IF



1) E’er has valid, protectable interest (E’ee has trade secrets) AND



2) Restrictions are reasonable


2) Some Jurisdictions: May allow BUT STRICT 



a) Refuse to enforce noncompetes at all OR



b) Reform to Limit the scope (geographically, time period applicable)


3) 
Some Jurisdictions (CA) Prohibit enforcement Emphasize E’ee freedom to work 



and prevent restraints on trade & labor mobility



General CA rule: every K restraining lawful profession, trade, or business of any 




kind to that extent is VOID




Exception (not E’ee): allows limited enforcement where party is former owner 



of a business and their equity interest in business is sold or business dissolved 
E. Agreed Remedies
1) Liquidated Damages: term in K where parties agree that in the event of breach by either, 


breaching party will pay damages in a specified sum or accordance w/ a prescribed 



formula

Generally Enforceable and burden of proof to party seeking to invalidate provision

Valid: specifies in advance damages due if breach

Against 1 party or both; if not specified for breaching party —> normal way

If enforceable LD clause —> NO duty to mitigate

Grants pre-judgement interest

SP or injunction may be granted even when LD provision for breach of that duty


BOTH?
Test for Valid LD Clause:

1) Damages must be uncertain in amount or difficult to prove


Greater difficulty or w/o reasonable certainty to show actual damages = easier to 




show fixed amount is reasonable


Unreasonable = Unenforceable on grounds of Public Policy

2) Intended to liquidate damages, rather than a penalty

3) Reasonable forecast of just compensation for harm; Reasonable in light of 





anticipated or actual loss caused by breach and difficulties of proof


Timing for LD Clause must be a “reasonable” estimate of the harm



Traditional: Reasonableness is measured as of the time of K formation



Modern: 




1) RST: LDs must be reasonable in light of anticipated loss OR actual loss





a) at time of K formation OR





b) at time of breach
Limitations on Types of Agreed Remedies

Attempt to Ascertain Damages vs. Penalty


Penalty: NOT intended as a reasonable forecast of harm; punishes breach by 





imposing liability beyond actual loss likely to be suffered

Balance freedom of K vs. confining K relief to money
LD Clause in Employment K —> Enforceable if not penalties

Can compensate non-breaching E’ee for actual injuries which can’t usually be 





recovered by K law (loss of reputation or emotional distress)
2) Damage Limitation Provisions: Limits the Relief a party may claim if breach

Doesn’t anticipate relief amount; ONLY limits the relief (precludes consequential or 



confines to direct damages only)

Enforceable UNLESS


a) Unconscionable OR


b) Provides for a remedy that is valueless

UCC: Limits to consequential damages for injury to person in case of consumer goods is 


prima facie unconscionable, BUT commercial loss is NOT
D. UCC Remedies
B’s Remedies:

S breaches by


1) delivers nonconforming goods to B


2) Fails to properly tender the goods to B

Are B’s remedies eliminated or limited by the K?


1) Disclaimed warranty?



express warranties can’t be disclaimed, implied warranties CAN be disclaimed if 




meets requirements


2) Limitation on Remedy?



enforceable, UNLESS it makes the remedy fail its essential purpose OR 






unconscionable


3) UCC limits on liquidated damages similar to CL limitations

Status Quo remedies get goods back to S


1) Rejection of goods by B



General: Perfect Tender Rule



Single delivery = B can reject ANY non-confirming shipment before acceptance



Installment Sales K = 1 shipment only for Substantial Defects that impair value of 


shipment; can reject remaining only if defect substantially impairs whole K


2) Revocation of B’s acceptance of goods/ B discovers defect later, can revoke IF




Difficult to Discover at acceptance OR




S said defect would be cured and was not



Acceptance = fails to reject goods w/in reasonable time OR indicates goods are 




acceptable OR does anything inconsistent w/ S ownership


3) B must give S notice and opportunity to cure breach



Must await instruction —>




if reasonable, must follow




if none or not reasonable, B can do anything reasonable w/ goods



If S still has time to perform under K (not delivered yet), has right to cure defects

Other B Remedies: not restoring goods to S


1) Expectation Damages



Can recover diminished value of goods resulting from breach



Failure to deliver goods or B rightfully rejects or revokes acceptance, B can 





“cover”




Purchase substitute goods in GF and w/in reasonable time after breach




If cover —> B damages = difference bw cover price and K price




If no cover —> difference bw Market price at breach and K price


2) Consequential and Incidental Damages



Incidental: expenses for inspection, receipt, transportation, and care and custody 




of goods, or charges from delay or other breach



Consequential: loss from requirements needed to be met and known by S at K 





creation that can’t be prevented by cover AND injury to person or property


3) Specific Performance (More liberal in granting SP than RST/CL)



B can recover if the goods are 




a) Unique OR




b) In other proper circumstances





i. Inability to Cover 





ii. Intended to give B rights to good comparable to S’s right to the price





iii. Outputs and Requirements Ks —> SP



If S doesn’t deliver or B rightfully rejects or revokes acceptance —> may recover 




part of K that’s been paid
S’s Remedies:

Status Quo remedies restore goods to S or permit S to retain goods not yet shipped


1) Right to Withhold goods



B breaches while S still has goods, S may withhold delivery



S may do whatever reasonable w/ goods and sue for damages


2) Limited right to stop shipment in transit and recover shipped goods



If B breaches after S has shipped goods, S can stop in transit and recover goods if 




B is insolvent or shipment is a large shipment (carload/truckload)

Other S Remedies:


1) Expectation Damages



If S retained goods may enter substitute sale and recover difference bw original K `


price and resale price 




S must give notice to B of intended resale unless perishable or will decline in 





value quickly



Alternatively: difference bw K price and market price at time and place deliver 




was to be made



Lost Volume Seller: If S can establish B’s breach resulted in lost sales volume —> 


S can recover profit it would have made if B performed


2) Consequential and Incidental Damages also


3) S can maintain an “action for the price” if the goods are not resealable (Specific 



Performance)
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