Contracts Outline


I. ​Contract Formation
A. Mutual Assent
a. Offer & Acceptance

b. Objective theory

i. Outward expression / objective reasonable meaning  

ii. A party’s manifestation of assent is judged by the objective reasonable interpretation of his outward expression of consent and not by his subjective intent. Words and conduct will be interpreted according to what a reasonable person would assume them to mean in the same circumstances. 

c. Duty to read, presumption the party has assented to the terms

d. Rules of Interpretation: Ordinary meaning, technical meaning, surrounding circumstances

e. Exceptions to the Objective Theory

i. Both parties have the same subjective interpretation 

1. Don’t use the objective standard, use the subjective interpretation agreed upon by the parties
ii. One party knows/should know of the different interpretation used by the other party 

1. Go with the meaning by the “more innocent” party – the party who had less knowledge

2. Contract is still formed by the innocent party’s meaning will control 

iii. Each party has a different interpretation and both interpretations are reasonable 

1. If both parties have different subjective meanings then neither party is bound by either meaning and you may not even have mutual assent
2. Raffles v. Wichelhaus: There were two Peerless ships – October & December. Buyer interpreted as one, seller interpreted as the other. The court held that since each party attached a different subjective meaning as to the ship that there was no meeting of the minds. No contract formed. (p. 162)
f. Failure to Read

i. Duty to read a contract, you are bound by signature 
B. Offer
a. Offer: Ch. 9
b. If there is any wavering or uncertainty as to intent to enter a contract then courts will determine that the parties are in preliminary negotiations
i. Intent judged by outward expression
c. Offer Certainty

i. Rule: Chapter 9
ii. Essential terms: parties, subject matter, price, payment terms, & duration
1. Definite enough that parties can perform
iii. Recurring issues:
1. Time of performance
2. Price to be paid
3. Scope of work/property transferred
4. Agreement to agree/open terms 
a. The concept is that: If you've agreed on basic terms, then those basic terms are cemented and they are enforceable. As to the other open terms you haven't decided, there's an implied duty to negotiate in good faith to determine those things
d. Special Issues in Offer 

i. Advertisements 

1. Advertisements are generally not offers, just invitations to bargain

2. Exceptions:

a. Misleading advertising

i. Courts will sometimes enforce deliberately misleading advertising 
ii. “Bait & switch” – draw in for deal, only to later sell higher priced item 

iii. If the customer actually attempted to accept the offer by tendering the price, then the advertiser would be held liable for a breach of contract

b. By statute

i. Some states have statutes requiring sellers to honor advertised prices

c. Rewards 

i. Advertisement with reward construed as an offer; unilateral contract accepted by performance

ii. Family Contracts & Social Engagements

1. Contract formed if guest is compensated to attend event & provides service
e. UCC Approach to Offer

i. UCC is more expansive

1. Intent

a. More liberal than common law and recognizes that parties often enter into contracts without a formal bargaining process involving an express offer and acceptance

b. It still strictly requires parties intend to enter into a bargain, but proof is fluid
2. Certainty

a. Court may reasonably imply price under certain circumstances 

b. UCC provides guidance to imply reasonable terms if not specified such as place or time of delivery
C. Irrevocable Offers

a. Offeror may not revoke during irrevocability period

b. Instances where this occurs:

i. Option contracts

1. Bargain for time 
2. Counteroffer or rejection doesn’t revoke the underlying contract and the offeree retains the power of acceptance for the time stated
3. Makes offer irrevocable for the agreed period of time BUT must be supported by consideration; no consideration  = gratuitous & revocable

4. Consideration must be paid out to be irrevocable, but the consideration can be nominal
5. Can exercise the option or let the option expire
6. Acceptance effective on receipt (unique to option contracts)
ii. Conditional contracts

1. Contract formed but further duty only arises with the occurrence (or non-occurrence) of some event

iii. Promissory Estoppel/Pre-Acceptance Reliance
1. If justly revoked but there was detrimental reliance the party can assert promissory estoppel
2. Only difference with this framework and promissory estoppel general rules is rule 1 – there isn’t an explicit promise in pre-acceptance reliance, but it’s implied 
3. Contractor-subcontractor

a. Bid from subcontractor to contractor is irrevocable pending general contract form contractor to public entity

iv. Part performance of a unilateral contract

1. Chapter 11: Part performance of a unilateral contract 
2. Option contract created when performance begins; implied by law; irrevocable
3. Part performance like consideration for option contract

4. Limits & Issues:

a. Unilateral contracts

i. Irrevocability only to true unilateral contract; performance specified as acceptance

b. Only offeror is bound
c. Preparation for performance

i. Preparation not beginning of performance; offeree could recover costs of preparations by promissory estoppel

v. UCC Merchant’s firm offer – an option contract provision under UCC; when the offeror is a merchant and there’s no consideration from the offeree
1. When the offeror is a merchant and there is an offer of goods, there may be a binding agreement to leave the offer irrevocable even though there is no consideration

2. Offer of goods with no consideration 

3. Rules:

a. Offer

b. Offeror merchant

i. Expertise with the goods at hand

c. Buy or sell goods

d. Signed Writing 

i. Oral agreement doesn’t satisfy requirement

ii. Must be signed by the merchant

e. Gives assurance

f. Three month limit

i. If stated less than 3 months, then that date applies

ii. If stated more than 3 months, then 3 months applies

iii. If not stated, reasonable amount of time but no more than 3 months

D. Acceptance
a. Acceptance: Ch. 10
b. Three concepts of acceptance rule:
i. Manifestation of assent
1. Objective standard 
2. Acceptance must be “unequivocal and unqualified” 
3. Doesn’t have to be words, could be actions
ii. Terms of the offer
1. Offeree must assent to every term 
2. Mirror image rule: terms agreed = terms offered 
iii. Manner invited or required 
1. Offeree must accept in the manner invited or required 
2. If no instructions on how to accept, offeree can accept “in any manner and by any medium reasonable in the circumstances”
a. But if they choose performance it’s not a true unilateral contract and they’ve actually bound themselves at the very start of performance
c. Acceptance by promise or performance
i. Bilateral contract
1. Promise for promise
2. Acceptance is the return promise
ii. Unilateral contract
1. Promise for performance
2. For a true unilateral contract (performance specified as the form of acceptance) the acceptance occurs after full performance
3. Unless an offer clearly prescribes performance as the exclusive mode of acceptance, a promise is permissible. 
4. Two types: (1) offers for rewards, and (2) when an offeror specifies that only performance constitutes acceptance
iii. If offeror doesn’t specify:
1. If offeree chooses performance, beginning of performance is the acceptance; partial performance = return promise through action 
iv. UCC Approach
1. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or nonconforming goods
d. Termination of the power of acceptance 
i. Rejection 

ii. Revocation 

1. Offeror can revoke before offeree accepts

iii. Counteroffer

1. Counteroffer = rejection + new offer

2. A mere inquiry is not a counteroffer

a. Ask yourself, did the offeree intend to leave the offer open and just make an inquiry about different terms? If so, this isn’t enough to constitute a counteroffer. 
iv. Lapse of Time 

1. If offeror doesn’t specify how long an offer is open then it is open for a reasonable time 
2. Generally time considered to lapse at the end of a conversation 

v. Death or Incapacity

1. Offer terminated of offeror or offeree dies before acceptance occurs

2. Incapacity: extreme physical or mental disability 

3. Only extends to mutual assent; if contract formed that doesn’t necessarily terminate contractual obligations and the party’s estate can carry out the performance
a. Exception: contracts for personal services

e. Special issues

i. Auctions
ii. Silence as acceptance

1. Silence normally not acceptance, unless:

a. Offeree indicates by words/conduct silence is acceptance

b. Past business dealings, silence was acceptance

c. Offeree exercised dominion over the consideration offered

2. FTC rule on unordered merchandise

iii. Mailbox rule 

1. Rule:

a. Acceptance effective on dispatch 

b. Everything else effective on receipt

2. Special Situations:

a. Acceptance then rejection 

i. Acceptance came first so contract formed upon dispatch; subsequent rejection is ineffective
ii. But, if the offeror receives the rejection first, relies to their detriment then could use restitution

b. Rejection then acceptance

i. Whichever comes first

3. Exceptions

a. Offeror stipulates acceptance not effective until receipt

b. Acceptance under an option contract not effective until receipt

i. Rationale is because there is a bargain for time and it wouldn’t be fair to extend the time by mailing an acceptance on the day the option expires

c. Federal government contracts effective on receipt
E. Consideration 
a. Determining Consideration: Ch. 2
i. Bargained for Exchange
1. Dougherty v. Salt: Court ruled that a promissory note given without actual exchange of something is unenforceable due to lack of consideration. 
ii. Legal Value
1. Hamer v. Sidway: A promisee agreed to refrain from drinking, tobacco, swearing, and gambling in exchange for $5,000 from his uncle. Court ruled that forbearance may constitute adequate consideration. There only needs to be a legal detriment, not a personal detriment.
2. Abstaining from something that is illegal does not meet the standard of legal value. 
b. Misc. Factors of Consideration
i. Adequacy of consideration

1. Chapter 4: Adequacy of Consideration 
a. Mere inadequacy of consideration will not void a contract. There is no requirement that the things exchanged be of equal value

b. Gross inadequacy of consideration may be relevant to prove a defense to formation, such as incapacity, duress, undue influence, misrepresentation and fraud, nondisclosure, unconscionability, or mistake

c. If the purported consideration is nominal, then it is just a mere formality or pretense of a bargain and will not serve as consideration for a promise
2. Contract will not be rescinded merely because of an imbalance in the value of things exchanged
a. Batsakis v. Demotsis: The court argued that inadequacy does not void a contract because each party entered into the agreement with knowledge of that inadequacy. Valuation was not solely monetary but also circumstantial. This was before unconscionability was a defense. 
3. Unequal Exchange

a. Courts will not inquire into the adequacy of the consideration and leave the valuation of consideration up to the parties 

i. In other words, there are other reasons to pay more/less
4. Nominal Consideration

a. If the price disparity is so large that consideration given is nominal for the pretense of the bargain then a party can argue that the promise was made without consideration.
b. Focus on intent, not dollar amount

c. Exception for option contracts

5. Gross Inadequacy

a. Does not automatically nullify a contract but may be evident of a defense (incapacity, duress, undue influence, etc.)
ii. Illusory promise 

1. Chapter 4: Illusory Promise
2. Party appears to make a promise to perform but reserves the right not to

3. No commitment has been made = does not serve as consideration

4. Exception: 

a. If the promisor’s alternative performance would be consideration
5.  Applications: upholding illusory promises because parties reliance would result in detriment if the promises were not upheld

a. Output Contract: Seller obligates to sell a particular good only to the buyer, buyer is obligated to purchase all that the seller produces of a particular type of good. 
i. Ex. Coffee bean plantation enters agreement with new supplier and suppler buys all beans and have to buy all the beans

ii. Obligation of best efforts by the parties 

iii. Chapter 4: Output Contract
b. Producer agrees to sell his or her entire production to buyer, and buyer agrees to purchase the entire output
c. Requirement Contract: Buyer obligates himself to purchase a particular type of good only from a particular seller, seller obligated to have enough of the good to sell in order to meet buyer requirements

i. Ex. Coffee shop enters new contract with coffee supplier to buy all coffee beans that the coffee shop is going to require

ii. Chapter 4: Requirement Contract
d. One party agrees to supply as much of a good/service as required by a party, and the other party expressly or implicitly promises that it will obtain its goods/services exclusively from the first party
e. Limits on variations in quantity – party may not request a quantity unreasonably disproportionate from estimate or past orders

i. Chapter 4: Limits on variations in quantity 
iii. Past consideration 

1. No contract formed if promise is made based on a past event
2. A promise based on past consideration is gratuitous 
3. Dougherty v. Salt: Court ruled that a promissory note given from aunt to nephew based on past “good behavior” was not enforceable.
4. Plowman et al. v. Indian Refining Co.: A promise to give pension was made because of past services by employees. The past service wasn’t induced by the future promise (this was based on past consideration) so there was not an enforceable contract.
iv. Moral obligation
1. A promise made on love, respect, or a desire to do justice

2. Generally not consideration for a promise, but may be a basis to prevent unfairness or unjust enrichment
3. Exceptions 
a. Promises to pay debts barred by statute of limitations

b. A debt discharged by bankruptcy

c. Debts of a minor reaffirmed upon age of majority

d. Promissory restitution 
c. Contract Modifications
i. Contract modifications must have new considerations on both sides of the contract in order to be legally enforceable 
ii. Preexisting Legal Duty Rule
1. Chapter 5: Preexisting Legal Duty Rule
2. Types of legal duties

a. Public legal duties

i. Public officials may not demand additional compensation for performing a task that is part of their public duties 

1. Can collect compensation for something out of the scope of their duties

ii. Private citizens must obey laws can can’t use a promise to obey laws in return for consideration

b. Contractual legal duties
i. A new promise may not be enforced if the consideration for the new promise is based solely on existing contractual obligation 

ii. Most cases involve a one-sided modification to an existing contract

iii. Unenforceable Contract Modifications

1. One party demanding more money for performing the same duty as required

2. One party owes money to another and the two parties settle the debt for a lesser amount 
iv. Enforceable contract modification

1. Additional or a different type of consideration

a. Includes change in timing

2. Settlement of an honest dispute

a. If the two parties settle then the settlement is consideration for the modification

3. Accord and satisfaction 

a. Accord: new agreement with an exchange of promises

b. Satisfaction: actual performance of the accord

4. Mutual rescission 

a. Both parties can agree to terminate the contract, but if at least one party has fully performed then no consideration for mutual rescission

5. Novation 

a. Parties agree to replace existing obligor with new obligor

b. Discharges duties of original obligor, but requires:

i. Previous valid obligation 

ii. Agreement by all parties to change the obligations

iii. Rescission of the prior contract

iv. Formation of a new contract

v. Exceptions to the legal duty rule 

1. Fair and equitable modification in view of changed circumstances

2. Promissory estoppel 

3. Good faith modification under UCC

vi. UCC Contract Modification

1. Recognizes the reality of business transactions and unlike common law does not require any consideration for the modification of a contract 

2. Modifications must be made in good faith – honesty in fact and the observance of reasonable commercial standards of fair dealing
vii. UCC/Common Law: Mixed Goods and Services
1. Determine if it is a good
a. Anything movable at the time of contract formation 
b. Includes specially manufactured goods
c. Rule: Goods to be Severed from Realty Ch. 5
2. Predominant purpose test
(majority rule)

a. Determines whether the predominant purpose is (1) to render services with goods incidentally involved, or (2) the sale of goods with labor incidentally involved, in order to determine whether to apply UCC Article 2 or Common Law

b. Factors to Consider:
i. Language of the contract

ii. Nature of the business of the supplier of goods and services

iii. Intrinsic value of the goods vs. the cost of the service 

3. Gravamen Test (minority rule)

a. Focus on the nature of the complaint rather than character of the transaction 

4. Gross Valentino Printing Co. v. Clarke: A magazine publisher and printing company were in dispute over the cost of printing. The predominant purpose test determined the primary subject of the contract was the tangible printed magazines (goods) and the UCC rules were applied. UCC does not require consideration for modification.
II. Gifts
a. Gratuitous Promise: Ch. 2
b. Conditional Gift: Ch. 3
i. Conditional gift = gratuitous promise + condition
1. With a conditional gift, the occurrence of the event that comprises the condition means that the promisor has manifested intent to commit to the act of giving the gift. It does NOT mean the promise of giving the gift is legally enforceable.
2. Determining this is based on the motives of the promisor; if the motive was to give a gift, then the detriment is a condition to receive the gift and not consideration.
ii. Pennsy Supply v. American Ash: Court found that the defendant incurred a benefit from the condition it imposed on the gift. Therefore, there was reciprocal inducement and a legally enforceable contract formed.
III. Alternative Enforcement 

A. Promissory Estoppel – detrimental reliance
a. Promissory Estoppel: Ch. 6
b. An exception to the consideration requirement; enforcement of a gratuitous promise
c. Analytical Framework:
i. Was there a promise?
ii. Should the promisor have reasonably expected the promise to induce action/forbearance?
iii. Did the promisee take action (or forbearance) in reliance on the promise?
1. “but-for” test: but for the promise the promisee wouldn’t have acted/refrained
2. Any change in position to one’s detriment is sufficient – it doesn’t have to be a legal detriment 
iv. Can injustice only be avoided by enforcing the promise? 
v. Should the remedy be limited?
1. Expectation interest: full promise value
2. Reliance interest: compensate what came out of pocket
B. Restitution – unjust enrichment

a. Restitution provides recovery when no contract exists and is granted if a party has been enriched by receiving a benefit and it would be unjust for that party to keep the benefit without compensating the other party for it. 
b. The law imposes an obligation in the name of equity and justice
c. Implied in law contract
i. No express contract but the parties make it clear by conduct that they both understood they had a deal 
1. Chapter 7: Implied in Law Contract
d. Two Types:
i. Quasi-Contract/Implied in Law 
1. Rule: Chapter 7
2. The benefit on one side of the transaction corresponds with an observable loss on the other
3. Applies when there is no recovery under a contractual theory
4. Limits to Quasi-Contract
a. Officious Intermeddler

i. A person who officiously confers benefit upon another is not entitled to restitution.

b. Gratuitous Benefits

i. Restitution may be denied for a gift given without the expectation of compensation 

5. Typical Scenarios

i. Ineffective Contract

1. Issue with formation; attempt to enter contract but failed; ex. Fraud, mistake
ii. Family Scenario

1. Presumed services between family are gratuitous

iii. Saving Lives and Property
1. Medical Services

a. Rule: Ch. 7
2. Property

a. Rule: Ch.7
ii. Promissory Restitution – benefit that was given in recognition of which a recipient is making a counter promise (like quasi contract + a promise, makes it a stronger case morally why the person getting the benefit should be compensated); helpful if you can’t meet quasi contract standards;[ex. Officious intermeddler gardener and you say well.. I didn’t ask for this, but since you did such a great job I promise to pay you ____ amount of money; if there weren’t a promise then the gardener wouldn’t be able to make a claim for quasi contract but now can make one for promissory restitution.] Compensates not for the reliance but for the benefit given. The promise just makes it easier to prove that the benefit should be compensated. 
1. Rule: Chapter 7
2. Supports enforcement based on (1) past consideration or (2) moral obligation
3. Enforced to the extent necessary to prevent injustice
4. Commentary to take into account when determining injustice:
a. the definite and substantial character of the benefit received
b. formality in making the promise

c. part performance of the promise

d. reliance on the promise or the probability of such reliance

5. Webb v. McGowin: Webb & McGowin work at a lumber mill, Webb saves McGowin’s life. McGowin promises to pay him for his actions/moral obligation. 
a. McGowin received a substantial material benefit from Webb’s actions
b. McGowin told Webb he would pay 

c. McGowin paid then stopped (he died)

d.  Webb relied on the money
IV. Statute of Frauds – a defense to the party attempting to leave the contract
A. Analytic Framework Ch. 13
a. A defensive concept that will be raised by the person trying to get out of the contract as proof that the contract is unenforceable 

b. Is the agreement within the statute?

i. MYLEGS

c. Does it satisfy the writing requirements? (“sufficient memorandum”)
i. Any form of writing 

ii. Establish contract exists between parties
iii. Include key terms sought to be enforced

iv. Must be signed by party against whom enforcement is sought

d. If not, is it enforceable because of an exception?

B. Types of Agreements:
a. Marriage Provision
i. Promise of property for (1) promise to marry or (2) actual act of marrying
ii. Does not apply to mutual promises to marry 
b. Over One-Year Provision
i. Rule Ch. 13
ii. Exception: Full performance by one party
1. For over one-year provision contracts if one person completes performance then statute satisfied (for oral agreement)
iii. Employment for life not under the statute 
c. Land Sale Contract
i. Includes not just land – ownership interest, mortgage on property, lease for over a year, grant of easement for over a year, also real estate
ii. Exception: Part performance (Rule Ch. 13)
d. Executor Payment of Estate’s Debts
e. Sale of Goods of $500 or More
i. UCC (below)
f. Suretyship Agreement
i. Rule Ch. 13
ii. Exception: Enforceable Oral Suretyship Agreements
1. Rule Ch. 13 
C. Misc. Issues
a. Multiple docs
i. All must refer to same transaction
b. No communication/delivery requirement
i. Signed writing doesn’t have to be directed; writing the entry alone is enough (ex. An email draft being found during discovery)
c. Written repudiations
i. Binding yourself by acknowledging an oral agreement – even if you say you renege now
d. Court documents 
e. Timing
i. The writing doesn’t have to happen at the time of the oral contract
f. Modifications
i. Rule Ch. 13
D. Exceptions/Other
a. Promissory Estoppel
i. Requires higher level proof for statute of frauds
b. Full performance by both parties
i. If both parties fully performed the statue won’t rescind the agreement
ii. Statute of frauds is “a shield, not a sword”
c. Part Performance (In General)
i. Won’t satisfy the statute but may be important in proving promissory estoppel 
E. UCC Statute of Frauds
a. UCC Statute of Frauds Analytic Framework Ch. 13
i. (1) Sale of goods (2) for $500 or more (equal or greater)
ii. Writing:
1. More flexibility than common law
2. Only vital term is quantity; recovery limited to amount stated
iii. Same signature requirement as common law
b. Merchant’s Confirmatory Memo
1. Rule Ch. 13
2. When the sale is between merchants a merchant may be held accountable without having signed anything. 
3. Signature requirement changes – may not need the opposite one, 10 days to deny (not renege, just contradict)
c. Exceptions that would satisfy SOF without writing
i. Specially manufactured goods

1. The seller must have either made a substantial beginning of their manufacture or commitments for their procurement

ii. Admissions exception

1. Admissions under oath in court need no additional writing to satisfy the statute

iii. Part performance exception
1. Partial performance by both parties must clearly indicate that they intended to enter into a contract

2. Partial payment may be sufficient (ex. part payment for a jet)
V. Defenses and Excuses

A. Duress (Coercion)
a. Rule: Chapter 15
b. Physical Duress

i. Physical Compulsion

1. Ex. Taking your hand and forcing you to sign 

2. Mutual assent not met because party forced by a physical threat can’t be said to “manifest intent to enter into an agreement”

3. Contract automatically void 

4. No later ratification of contract possible, because courts will work under the assumption that the ratification is also a result of the physical duress
ii. Threat of Physical Harm

1. When a person is forced into entering a contract on threat of physical harm

2. Contract voidable
c. Economic Duress

i. A person is forced into entering a contract on threat of a party’s pecuniary interests. 
ii. Voidable (not automatically void) at the option of the victim

d. Third Person Coercion

i. Chapter 15: Third Person Coercion 
ii. Person may make an improper threat against victim causing victim to enter contract with a 3rd party 

iii. If the other party to the contract knows the victim is being coerced then the contract is void or voidable based on that knowledge

iv. Contract is not void if the opposing party doesn’t know of coercion and is operating in good faith 

e. Elements of Duress:

i. Inducement 

1. Subjective standard – was the person’s will overcome by the threat

2. Must have substantially contributed to the victim’s decision 

3. Consider surrounding circumstances

ii. Improper Threat

1. Physical violence / crimes and torts

2. Threat of criminal prosecution 

3. Bad faith threat to sue the civil process

4. Breach of the duty of good faith and fair dealing 

a. Must go beyond hard bargaining

b. One party denies the other the “benefit of their bargain” – contractual right to which they are entitled 

iii. No Reasonable Alternative

1. Reasonable alternative could be legal remedy like action for breach of contract rather than entering into an agreement

2. Determined by all facts and circumstances

3. Objective standard 

4. Right to litigate doesn’t mean reasonable alternative if alternative of litigation “would cause immediate and irreparable loss to one’s economic or business interest”

5. Some other practical or feasible way to avoid the threats
B. Undue Influence (Unfair Persuasion)
a. Chapter 15: Undue Influence
b. Excessive persuasion on a person who is susceptible to the persuasion because of some weakness of mind or will

c. A party who merely enters into a bad bargain cannot void the contract under undue influence (Caveat emptor)

d. Elements of Undue Influence:

i. Inducement

1. The undue influence must substantially contribute to the victim’s decision, judged by a subjective standard 
ii. Unfair persuasion / Undue Susceptibility (sliding scale approach)

1. Unfair persuasion

a. Overcoming the will without convincing the judgment

b. Considered unfair when it crosses the line into coercion

c. Caveat emptor (“let the buyer beware”) – burden on the purchaser to look after their own interests 

d. Courts will look at the surrounding circumstances to determine if the dominant party tried to play upon the other person’s “mental, moral, or emotional weakness”

2. Undue susceptibility

a. Present either because there is (1) some weakness in the mind, or (2) because the parties are in a relationship of trust 
iii. Inequitable Result

1. Outcome must be deemed unfair to the victim

2. Factors considered:

a. Economic consequences

b. Divergence from the victim’s prior intent or course of conduct/dealing

c. Relationship of the value conveyed to the value of any services or consideration received

d. The appropriateness of the change in light of the length and nature of the relationship 

C. Misrepresentation 

a. Affirmative Misrepresentation
i. A statement of fact that is purposely misleading

ii. Types:

1. Fraudulent

a. Knew it was fraud but said it anyway

b. Doesn’t have to be material, as long as the other party was induced by the false statement to enter the contract. The contract can be rescinded even if there was no significant effect of the misrepresentation on the contract. 

c. Chapter 16: Fraudulent Misrepresentation
2. Negligent

a. Should have known

b. Must be material

c. Chapter 16: Material Misrepresentation
3. Innocent

a. Didn’t know nor had reason to know

b. Must be material

c. Chapter 16: Material Misrepresentation
iii. Elements

1. False statement of fact

a. Opinions vs. fact – must be a false statement of fact

b. If a party’s manifestation of assent is induced by a misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient. 
2. Fraudulent or Non-fraudulent

a. Fraudulent Misrepresentation (Intentional)

i. Maker intends to induce a party to manifest his assent by making a false statement of fact

ii. Chapter 16: Fraudulent Misrepresentation
b. Material/Non-Fraudulent Misrepresentation (Innocent/Negligent)
i. Chapter 16: Material Misrepresentation
3. Inducement

a. Misrepresentation at or before contract formation

b. “Substantial” contribution to party’s decision to enter 

c. The misrepresentation doesn’t have to be the only or principle reason the party entered into the contract, but the party must have relied on the misrepresentation as being true in their decision to enter into the agreement
4. Justifiable reliance

a. Judged by reasonability standard based on facts and circumstances

b. Not justifiable if the recipient knew or should have known that statement was false

c. Conscious ignorance is not a justification for reliance 
b. Concealment

i. Not a mis-statement of fact but rather a physical act to conceal information

1. Fraudulent

a. Knew it was wrong

b. Doesn’t have to be material, as long as the other party was induced by the false statement to enter the contract. The contract can be rescinded even if there was no significant effect of the misrepresentation on the contract. 

2. Negligent

a. Should have known

b. Must be material

3. Innocent

a. Didn’t know nor had reason to know

b. Must be material

c. Nondisclosure

i. One party has knowledge of a fact that might inhibit the other party from entering into the agreement and does not speak up when there is a duty to disclose. 
ii. The lack of disclosure must become equivalent to a misrepresentation or a failure to deal in good faith. 

iii. You didn’t speak, you simply did not volunteer information that you were supposed to volunteer, even if you were asked for it 

iv. Chapter 16: Nondisclosure
d. Remedies

i. Normally rescission or reformation 

ii. Party can also sue for damages
D. Unconscionability

a. Requires there be both procedural unconscionability and substantive unconscionability (sliding scale)
b. The inquiry is not only into whether the terms are unfair but also into whether the process of entering into the contract puts one party at a serious disadvantage

c. “The principle is one of the prevention of oppression and unfair surprise and not of disturbance of allocation of risks because of superior bargaining power

d. Must exist at time of contract formation 

i. If the terms were fair at time of formation then becomes unfair later then unconscionability does not apply

e. Remedies

i. Rescission, severance, or reformation (severance & rescission preferred)

1. Could be partial rescission by severing offending terms
f. Procedural unconscionability

i. Rule: Ch. 17
g. Substantive unconscionability 

i. Rule: Ch 17
E. Mistake

a. Mutual Mistake
i. Chapter 19: Mutual Mistake
ii. A contract is voidable under mutual mistake if:
1. Both parties, at contract formation, 
2. Make a mistake 
a. Belief not in accordance with the facts
3. about a basic assumption on which the contract was made, 
a. They would not have entered into the contract if these facts (basic assumptions) were not true
4. and the mistake has a material effect on the agreed exchange of performances
5. Exception: mutual mistake is not available to excuse a party who bears the risk of the mistake 
a. Chapter 19: Bears the Risk 
iii. Basic assumptions that do not allow a party to rescind based on mistake are judgment calls as to profitability i.e. market conditions and the financial situation of the parties 
iv. Material effect is shown by: a severe imbalance in the agreed exchange that results in unfairness
1. Ask yourself: is the imbalance so severe that it is unfair to require a party to carry it out? 
b. Unilateral Mistake

i. Chapter 19: Unilateral Mistake
ii. Accidental mistakes are classically known as “scrivener’s errors” (i.e. typographical errors in a contract)
iii. Makes enforcement of the contract unconscionable or the other party had reason to know of the mistake or his fault caused the mistake
c. A party may bear the risk of a mistake in several circumstances (Very determinative element – may want to look for this first)
i. Chapter 19: Party Bears the Risk
ii. A party bears the risk of mistake when:
1. Allocated by agreement
2. Conscious ignorance
3. Allocated by the court 
d. Remedies
i. Reformation or rescission
ii. If one party already performed then they can seek restitution for any benefit conferred on the other party 
F. Changed Circumstances

a. Chapter 20: Changed Circumstances Analytical Framework
i. If the change was something that the parties didn’t contemplate at contract formation, then there may be relief through the doctrine of changed circumstances 
ii. Consider the duties of each party and who is raising the defense, then question if for the party raising the defense if that duty is impossible/impracticable or there is a frustration of purpose 
b. Types of Changed Circumstances Defenses 
i. Impracticability / Impossibility 
1. Performance must either be literally impossible or result in an extreme and unreasonable difficulty, expense, injury, or loss 
2. Degree of difficulty has to be extraordinarily more difficult, expensive, or risky

3. Impossibility: literally impossible to perform by anyone

4. Chapter 20: Analytical framework
5. UCC Approach to Impracticability:

a. Chapter 20: UCC Approach to Impracticability
b. Excuses a seller from timely delivery of goods contracted for, where his performance has become commercially impracticable because of unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting (generally held cost increase must be 100%+)

c. Like common law, non-occurrence of supervening event must have been a basic assumption of the contract
ii. Frustration of Purpose

1. Performance becomes meaningless
2. The principle purpose of the contract must be substantially frustrated 
3. Substantial frustration is not that it’s impossible or difficult to perform, but that it is meaningless for a party to continue

4. The principal purpose – must be so completely the basis of the contract that, as both parties understand, without it the transaction would make little sense

5. Substantial – not enough that the transaction is less profitable or the affected party will sustain loss, but so severe that it is not fairly to be regarded as within the risks that he assumed under the contract

6. Typical scenarios

a. Destruction of a “thing”

b. Death/incapacity of a person

c. Government action
7. Chapter 20: Analytical framework 
c. Elements for Impossibility / Impracticability / Frustration of Purpose

i. After contract formation 

1. If existed at formation, doesn’t qualify but could look to argue mistake

ii. A supervening event occurs without fault of the party seeking relief 

1. Party seeking relief can’t be the direct or indirect cause of the event

2. Can’t be intentional or negligent actions that caused it

iii. The event causes a party’s performance to become [impossible, impracticable, or frustration of purpose]

1. Judged objectively, not subjectively 

iv. The nonoccurrence of the event was a basic assumption on which the contract was made 

1. The non-occurrence was a basic assumption by both parties 

2. Not necessarily that the event was unforeseeable, but that the parties assumed such events in all probability wouldn’t occur

v. The party’s duties are discharged unless the contract language or circumstances indicate risk should be allocated to one party

1. Party seeking relief must not bear the risk 

2. Allocated by

a. Agreement

b. One party knew/should have known the risk

c. Court’s principles of equity and fairness

3. Force majeure clause
a. Standard clause in many contracts excusing a party from performing under certain conditions that are beyond the control of the parties 

b. Must describe conditions:

i. That are external forces outside the control of the parties

ii. That are not reasonably foreseeable, and

iii. That materially affect the performance of a party’s duties

d. Proving any one of the excuses will allow a party to rescind the contract and seek restitution for any benefit conferred. 
e. Remedies: 

i. Rescission and Restitution 

ii. Partial impossibility, partial enforcement, and reformation 

VI. Interpretation and Implied Terms

a. Parol Evidence Rule

i. Any extrinsic evidence outside of the writing that is purported by one party to be the final and complete expression of their agreement
ii. Courts use the parol evidence rule to determine whether a jury can hear evidence other than the writing to determine the duties of the parties   
iii. Ch. 21 Analytical Framework 
1. Determine Integration 
2. Determine admissibility 
3. Consider exceptions
iv. Integration:

1. Total integration 

a. Final and complete

i. Final: excludes preliminary drafts used in negotiation

ii. Complete: no other terms were agreed upon other than those in the writing 

b. No evidence admissible

2. Partial integration 

a. Final but not complete

b. Consistent evidence admissible

3. No integration 

a. Contradictory and/or consistent evidence admissible 
4. Determining Integration:

a. Did the parties intend the writing to be a final expression (of at least some terms)?

i. Purpose of this question is to exclude preliminary drafts

b. If final, did parties intend writing to be a complete expression of all the terms?

i. Purpose is to determine if the agreement was totally integrated or partially integrated
5. Jurisdictional split on integration 

a. Classic Jurisdiction (Minority Rule)

i. Chapter 21: Determining Integration – Classic Jurisdiction
ii. “Four corners rule”

iii. Inclusion of a merger clause deems the agreement totally integrated

iv. Written contract with blank spaces not considered fully integrated 

v. Ch. 21 Sub-Rule Classic Jurisdiction
b. Modern Jurisdiction (Majority Rule)

i. Chapter 21: Determining Integration – Modern Jurisdiction
ii. All surrounding facts and circumstances are considered

iii. The presence of a merger clause creates strong presumption of integration but is not dispositive

iv. Elements considered in determining integration:

1. Merger clause

2. Amount of detail in the writing

3. Nature of the writing

4. Formalities observed in drafting and executing the agreement

5. Type of transaction and business practices

6. Relationship of parties and past dealings 

7. The nature of the parol evidence 

v. Terms Naturally Omitted 

1. If the parties would have naturally omitted consistent additional terms from the writing then the writing is a partial integration 
vi. Admissibility of Evidence w/ Level of Integration 

1. Total integration 

a. No contradictory terms

b. No consistent additional terms

2. Partial integration 

a. No contradictory terms

b. Consistent terms permissible 

3. No integration 

a. Contradictory terms admissible 

b. Consistent terms admissible 
vii. Exceptions to the Parol Evidence Rule

1. If one of these exceptions is met, the court will allow the introduction of the evidence

2. These exceptions apply regardless of jurisdiction (classic or modern), level of integration (partial or total), or the type of evidence (conflicting or consistent additional terms)

a. Evidence offered to interpret an ambiguous term

i. Classic jurisdiction: term must be ambiguous on its face

ii. Modern jurisdiction: judge may consider any evidence to determine ambiguity

b. Subsequent agreements (oral or written)

i. Parol evidence rule only applies to prior/contemporaneous agreements, so subsequent agreements made will be admissible 
c. Showing of fraud, mistake, duress, undue influence, or other voidability

i. Extrinsic evidence (even if contradictory) is admissible if it shops one party has a defense or if there is some other factor that voids the contract 

d. Collateral agreements with separate consideration 

i. Collateral contracts typically important to the overall transaction 

ii. Must be independent of the primary contract in terms of formation requirements (incl. separate consideration)

iii. Terms of collateral agreement can’t conflict with the primary agreement

iv. Collateral contract must be one the parties wouldn’t ordinarily be expected to embody in the integrated writing

e. Condition precedent to the formation of a contract

i. Parties have agreed some condition must occur before the drafted totally integrated written agreement takes effect

ii. Evidence of condition admitted to prove that the condition never occurred and that the contract is ineffective

viii. UCC Parol Evidence Rule

1. More liberal than common law but effectively the same (Rule in Ch. 21)
ix. Procedural Issues: Role of the Judge and the Jury

1. Judge determines if the evidence can come in 

2. Jury determines if the evidence is persuasive enough to vary or supplement the written agreement 
b. Interpreting Ambiguous Terms 

i. Ch. 22: Analytical Framework 
1. Key goal is to carry out the intent of the parties 
ii. Interpretation issue: different meaning assigned to an express term; a disagreement isn’t enough, the term must also be ambiguous and if a contract is clear and unambiguous then courts must enforce it as is
iii. Determining ambiguity:
1. The (1) meaning of the term is uncertain or (2) the term is reasonably susceptible to more than one interpretation
2. Patent ambiguity
a. The plain meaning of the language is either uncertain or reasonably susceptible to more than one meaning
3. Latent ambiguity
a. Requires additional outside evidence other than the plain meaning of the term in order to understand the term is susceptible to more than one meaning 
4. Reasonable Susceptibility Test
a. Determine if the language is reasonably susceptible to the interpretation being asserted 
b. If the interpretation being pushed is absurd given the context then the judge may hold that the interpretation is unreasonable and in that case the clear/unambiguous language of the contract will be enforced
c. Once ambiguity is determined then the court must determine the intent of the parties as to the meaning of the term 
5. Jurisdictional Split on Determining Ambiguity:
a. Classic jurisdiction 
i. Ambiguity must exist in the contract language (four corners)
ii. Patent ambiguities only 
iii. Considers the plain meaning of a term 
1. Dictionaries and common sense
2. If technical word, courts assign technical meaning 
iv. No latent ambiguity considered becaseu it would require introducing outside evidence other than the ordinary meaning of the term
b. Modern jurisdiction 
i. Ambiguity may exist in the extrinsic evidence
ii. Considers both patent and latent ambiguities 
iii. Uses all facts/circumstances to determine ambiguity
iv. There courts recognize there are situations where the parties intended the terms to have a meaning different from the plain meaning
iv. Primary rules of interpretation 
1. Carry out the intent of the parties 
2. Language should be interpreted according to the ordinary meaning unless the parties use the term in a technical sense or agreed on a different meaning
3. Primary rules as follows:

a. Language of express terms

i. Ordinary

ii. Technical 

iii. Surrounding circumstances

iv. Contract as a whole

b. Course of performance/conduct

i. Repeated instances for performance under the present contract; can’t just be 1 or 2 prior times but actually a pattern of performance
c. Course of dealing

i. Based by consistent conduct between the parties in relation to previous contracts of a similar nature between the parties 

d. Trade usage/custom

i. Chapter 22: Trade Usage
ii. Not necessary to establish an ambiguity exists in a contract in order to apply a trade usage; parties may always change a trade usage by expressly stating so in the contract
iii. Distinction: A custom may define a term differently than the ordinary meaning, but an express term may change the custom. In other words, look at the ordinary meaning for an ambiguous term but if there’s a custom then instead look took the custom. However, if there is an express term that is specific an unambiguous then it will override the existing custom. 

iv. Must identify that trade and prove the involvement of the parties in that trade
v. Prove that the trade usage is observed by the greater majority so that both individuals part of that trade should know about it 

vi. Language of the express terms > Trade usage, if they are conflicting

vii. UCC Trade usage: “any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question”

viii. Common Law Trade usage: UCC Rule + “may include a system of rules regularly observed even though particular rules are changed from time to time”

4. Secondary Rules as follow:

a. Preference to interpret contracts as valid, lawful, and reasonable

b. Conflicts between clauses

i. Historic: if two clauses conflict, choose the clause that comes first in the writing to control 

ii. Modern: if one of two conflicting clauses seems dominant, enforce that one

c. Interpretation against the drafter (Contra proferentem)
i. Court may interpret terms most strongly against the party who caused the uncertainty to  exist (party who introduced the ambiguity in the language of an agreement)
d. Ejusdem Generis 
i. “Of the same kind”
ii. Ex. “All secretaries, mail room staff, and paralegals, and other employees may take two sick days per year”

1. Receptionist may be entitled to the sick days. Could argue “other employees” include support staff – receptionist of the same kind. 
iii. Rule Ch. 22
e. Expressio unius est exclusion alterius 
i. “The expression of one thing excludes the other”

ii. Ex. “All secretaries, mail room staff, and paralegals may take two sick days per year”

1. Receptionist is not entitled to the sick days, because no matter how similar the receptionists is to those things the receptionist is not enumerated in the list

iii. Rule Ch. 22
VII. Breach, Conditions, and Repudiation

a. Breach of Contract

i. Even a slight deviation is considered a breach, but not all breaches lead to an award of damages

1. Obligor: party who owes a contractual or other legal obligation to another

2. Obligee: the obligee is the party to whom a contractual or other legal obligation is owed 

3. There is a concept of “efficient breach” where a party breaches because it would be cheaper to pay damages than to perform

4. Materiality of breach doesn’t affect if you can sue for damages; at any level you can. It just affects if the non-breaching party can suspend performance/terminate. 
ii. Three degrees of breach:

1. Partial Breach / Substantial performance

a. A party substantially performed if the breach is minor compared to the duties of the contract and the breaching party has received substantial benefit despite the breach

b. No right to terminate by the non-breaching party

c. Non-breaching party not relieved of duties
d. Right to damages – non-breaching party may still recover damages

2. Material breach 

a. If a party didn’t substantially perform then they materially breached the contract

b. Right to suspend performance and opportunity to cure
i. Non-breaching party can suspend performance
ii. Breaching party has chance to cure
iii. Material breach? Yes ( party able and willing to cure? Yes ( non-breaching party must give the breaching party time to cure the breach 
c. Breaching party has reasonable time to cure
i. Non-breaching party must give the breaching party a “reasonable time” to cure

ii. Must transform the material breach to a partial breach (resulting in substantial performance)

1. Non-breaching party can recover damages for partial breach

iii. Non-breaching party can’t suspend performance after cure

iv. If non-breaching party terminates before the reasonable time is over then the non-breaching party creates a total breach

d. “Time is of the Essence” Clauses typically negate the right to cure
i. State the party will be in total breach if the performance doesn’t occur by certain time/date

ii. Typically negate the right to cure

iii. Slight missing of the deadline = total breach

iv. Not always enforced; to be enforced it must be clear the parties intended the performance to be complete by a certain date/time and anything less would be a breach
3. Total breach 

a. A breach is a total breach if it is not curable 

i. Also referred to as an “uncured material breach”
b. Non-breaching party may:
i. Withold performance, 

ii. Terminate the contract, and 

iii. Sue for damages

c. Non-breaching party’s duties have been discharged
iii. Determining Materiality – what level of breach
1. Chapter 24: Determining Materiality of a Breach
a. Amount of benefit not received

i. Focus on loss that occurred

ii. More the non-breaching party deprived of the benefit, the more material the breach
b. Adequacy of damages

i. Courts may find substantial performance if it is possible to accurately estimate the cost to complete performance

ii. A court that grants specific performance must make a determination that damages are inadequate as a remedy

c. Forfeiture suffered by breaching party 

i. Courts may favor determination that breach is not material if doing otherwise would result in a forfeiture to the breaching party
1. If the breach is material then non-breaching party may suspend performance and terminate contract, which could create significant hardship to the breaching party 

ii. Forfeiture – an unexpectedly large loss; they’re going to suffer more than they would get back if they got restitution 

d. Likelihood of cure

i. More likely party to cure, more likely court will find for substantial performance

e. Lack of good faith and fair dealing 

i. If breaching party not acting in good faith/fair dealing then court may conclude breach is more material 
iv. Discharge of Duties – court may conclude nonperformance wasn’t breach
1. Chapter 24: Discharge of Duties 
2. A court may conclude a party’s nonperformance wasn’t a breach because the duties were discharged. Performance is not the only way to discharge a duty

a. Full performance

i. Complete and total performance discharges a duty 

b. Tender of performance that is rejected

i. If one party tenders their performance, but is rejected by the other party, then the duty of the tendering party is discharged

c. Agreement by the parties 

i. Both parties could mutually agree to termination but the duties must be executory to discharge the duties 

1. To be a valid rescission then there must be significant obligations for both side still standing

2. If one party has fully performed, then it’s not a mutual rescission because there is no consideration for the agreement to terminate

ii. Other ways by agreement are novation, contract modification, or accord and satisfaction 

d. Valid defense or excuse 

i. If a party can prove a defense then that party’s duties are discharged
e. Occurrence of a condition 

i. A party may be relieved of a duty because the contract specifies a condition that either activates/terminates a contractual duty

f. Total breach/repudiation by the other party 

i. If one party totally breaches, the other can justifiably terminate

1. Same is true if the other party anticipatorily repudiates the contract 

v. UCC Nonperformance Rules (differs significantly from common law
a. Substantial performance doctrine doesn’t apply when a seller breaches; performance must be perfect or the buyer may reject any deviation in good faith 
b. Seller’s Nonperformance

i. Four types of nonperformance by the seller:

1. Nondelivery 

a. If seller doesn’t deliver goods, buyer may sue for breach and seek remedy

b. Money damages usually, but could be specific performance if it was a unique good or there’s a shortage

2. Failure to make perfect tender 

a. Failure to deliver conforming goods

b. Unlike common law, if seller doesn’t perform exactly then seller can refuse delivery of the goods

i. Controversial bright-line rule

c. If nonconformity is discovered later and the time to reject for failure to make a proper tender has passed then breach of warranty gives reasonable remedies

3. Breach of warranty 

a. Seller can be in breach because of delivering goods that don’t conform with either an implied or an express warranty

b. Could be something trivial, but typically when you breach a warranty it’s a pretty substantial breach

i. If buyer accepts such goods seller may still be liable for warranty damages 

ii. If buyer accepts buyer can no longer terminate the contract, instead will keep goods and receive damages equivalent to the difference between the value of the goods as they were delivered and the value of the goods as they were warranted

4. Anticipatory repudiation 

a. Similar to common law
b. A seller is considered to have repudiated if, before delivery is due, the seller informs the buyer he will not perform his contractual duties

i. Buyer may terminate the contract and declare breach 

c. Perfect tender rule 

i. Chapter 24: Perfect Tender Rule
ii. Chapter 24: Buyer’s Rights on Improper Delivery
iii. The policy goal is to set high standards among sellers to protect buyers. The perfect tender rule doesn’t apply to installment contracts because buyer doesn’t need protection of the perfect tender rule as much if the parties enter a longer-term commercial relationship. 
1. Acceptance, rejection, and reasonable time requirement

a. Acceptance

i. If buyer accepts, loses rights to reject goods

ii. Occurs if buyer takes goods or fails to reject in a reasonable time

iii. Can seek warranty damages later for non-conformity though 

b. Rejection 

i. Without rejection it is acceptance
ii. Must “seasonably notify the seller” of his rejection and if they remain in possession they must reasonably care for the goods to give the seller a chance to retrieve them 

iii. Must occur within a reasonable time after delivery

iv. Must notify seller
2. Revocation of acceptance 

a. Must occur with reasonable time after non-conformity discovered and before substantial change in condition of goods

b. Proper revocation has the same effect as rejection – seller deemed to have breached 

c. Can revoke if after acceptance buyer determines they don’t conform and substantially deviate 
3. Seller’s right to cure 

a. Can cure if time for performance hasn’t expired 

b. If buyer rejects under perfect tender, seller has right to cure
c. If buyer doesn’t give seller chance to cure buyer may have breached

4. Exception: installment contracts

d. Buyer’s nonperformance

i. Wrongful rejection of goods 

1. If seller offers perfect tender and buyer refuses, buyer breached

2. If seller entitled to time to cure and buyer refuses opportunity, buyer breached

ii. Failure to make payment

1. If buyer fails to pay, seller may refuse tender

2. Time of payment

a. If no specification, seller can refuse tender until payment made

b. If buyer doesn’t pay according to agreement, then failure to make payment is breach

3. Form of payment

a. Buyer can tender “by any means or in any manner current in the ordinary course of business”

b. Exception: seller can demand cash if he gives the buyer a reasonable time to get the cash

iii. Anticipatory repudiation 

1. Buyer informs seller before performance due that buyer won’t perform

2. Seller’s duty to deliver discharged and can withhold/stop delivery of goods in transit

3. Seller may terminate and seek damages 
b. Anticipatory Repudiation

i. Rule Ch. 26 – Anticipatory Repudiation 
ii. Before performance is due one party makes an unequivocal and definite statement that they won’t perform

1. Non-repudiating party can treat it like a total breach and terminate the agreement immediately – don’t need to wait until performance is due

iii. Anticipatory Repudiation Analytic Framework

1. Has the party repudiated?

a. (1) unequivocal and definite statement that he will commit a total breach, or (2) engages in any conduct that renders that party unable to perform its duties

b. Elements:

i. Before performance is due

ii. Unequivocal and definite statement

1. Intent to commit a total breach

2. Mere expression of doubt as his willingness or ability to perform is not enough to constitute a repudiation 

3. The repudiation must be made directly to the person who is a party to the contract

4. Indirect communication is not a repudiation

iii. A good faith dispute is not necessarily a repudiation 

1. Merely making a demand because of an honest dispute is not necessarily an anticipatory repudiation

iv. Conduct as repudiation 

1. Conduct may make performance impossible

2. The act must be both voluntary and affirmative, and must make it actually or apparently impossible for him to perform. An act that falls short of these requirements may, however, give reasonable grounds to believe that the obligor will commit a serious breach

v. Special case: insolvency 

1. If a party is insolvent (unable to pay debts) then the insolvency alone is not necessarily a repudiation 

2. Present of insolvency likely result in other party making a request for adequate assurance of performance
2. What are the rights of the non-repudiating party?

a. Rule Ch. 26 – Sub-Rule Rights of Non-Repudiating Party
b. Suspend performance

c. Terminate the contract and sue for breach, or

i. Anticipatory repudiation = total breach, so non-breaching party doesn’t need to give the repudiating party and opportunity to cure

d. Continue to treat the contract as valid and wait for the time of performance before bringing suit 

i. If non-repudiating party decides not to suspend, damage award may be limited due to mitigation principle

3. Has the repudiating party retracted his repudiation?

a. Rule Ch.26 – Sub-Rule Retraction (when there is an ability to retract)
iv. Request for Adequate Assurance 
1. Rule Ch. 26 – Adequate Assurance of Performance 
2. Analytic Framework
a. Reasonable grounds for insecurity
i. The circumstances depend on the business, business climate, and overall context
ii. Grounds must have arisen after time when the contract was made and cannot be based on facts known to him at that time
iii. Minor breaches may give reasonable grounds for a belief there’ll be more serious breaches 
iv. Ground for insecurity can also arise from indirect communication like news from other parties 
b. Demand for adequate assurance of performance
i. Need a good faith basis for insecurity before suspending performance and demanding adequate assurance
ii. If no basis, suspending performance would be a breach
iii. Demand must be reasonable and made in good faith
c. Failure to provide adequate assurance is a repudiation
i. Adequacy depends on the context
ii. Chapter 26: Adequacy of Assurance
v. UCC Adequate Assurance of Performance 
1. Rule Ch. 26 – UCC Adequate Assurance of Performance
2. UCC unique rules:

a. Must respond to a request for assurance within a reasonable time but not exceeding 30 days

b. Even if it doesn’t strictly comply with the demand made for assurance, if it’s adequate assurance then it’s acceptable 

VIII. Remedies (General Principle: To Compensate and Not to Punish)



a. Three interests:

i. Expectation 

ii. Reliance

iii. Restitution

b. Two Types:

i. Substitutional Remedies
1. Money damages

ii. Specific Remedies
1. Replace the exact thing lost 

c. Expectation Interest

i. Rule Ch. 27: Expectation Measure – Money Damages 
ii. Puts plaintiff in as good a position as he would have been in had the contract been performed 

1. Considers the result if both parties had fully performed

2. Maximizes damage award to give gain expected, but limits to prevent overcompensation 

iii. Either money damages or specific performance

1. Money damages

a. Quantifies loss in economic terms
b. Favored over specific performance

2. Specific performance

a. Considerations to determine if it is appropriate over money damages:

i. Are money damages inadequate? 

ii. Are the terms of the contract certain enough to provide a basis for a court order?

iii. What is the balance of hardships on the parties if the order issues and if it does not?

iv. Is there an important public policy involved?

v. What is the feasibility of court supervision?

iv. Expectation damages > reliance damages as long as it is not a losing contract
d. Types of Expectation Money Damages (General + Consequential + Incidental)
i. General Damages (Direct Damages)

1. Value lost as a direct result of contract breach

2. Two broad categories:

a. Replacement cost

i. The additional cost incurred over and above the contract price to purchase replacement goods or services

b. Difference in value

i. The difference in value between the value of the performance tendered and the value of the performance as promised 

ii. Consequential Damages (Special Damages)

1. Additional losses other than the value of the promised performance that are incurred as a result of the defendant’s breach

2. May be other outstanding contracts with 3rd parties that are affected by the breach of the primary contract

3. One step removed from the contract itself

4. Arise from special circumstances

5. Potential loss much have been foreseeable to the breaching party at contract formation 

6. Typical examples:

a. Lost profits arising from collateral contracts

b. Breach causes plaintiff liability to a third party 
c. Injury to person or property caused by the breach 

d. Loss of use damages

e. Plaintiff incurs fines or government-imposed fees because of the breach 

iii. Incidental Damages

1. Reasonable costs in an effort to mitigate losses, whether successful or not
2. Additional costs incurred to arrange a substitute transaction 

3. Common error: the extra cost to purchase replacement goods or services is not incidental damages; this is important in calculating the general damage award but does not fall under incidental damages 
e. Alternatives to Expectation: Reliance & Restitution 

i. Reliance Interest

1. Awards out-of-pocket costs & puts the party in the same position as if the contract had never been formed 

2. Used when expectation damages are too uncertain or were unforeseeable

3. Promissory estoppel is the basis of the cause of action

a. But don’t assume cause of action based on promissory estoppel is limited to reliance measure – expectation may still be awarded 
4. Types of Reliance:

a. Essential Reliance

i. Expenses incurred in preparation for or in performance of the contract that was breached

ii. Inherently foreseeable

b. Incidental Reliance

i. Costs incurred related to collateral contracts entered into in reasonable reliance on the contract that was breached

ii. Not inherently foreseeable; need more proof that the breaching party knew at contract formation that the expense was foreseeable

5. Losing Contracts

a. Limits reliance damages if the breaching party can prove with reasonable certainty that the plaintiff would have lost money if the contract had been fully performed; defendant has the burden of proof 

b. Prevents the non-breaching party from being in a better position by the breach

c. Must be proven, by the breaching party, with the same degree of reasonably certainty as any damage award
ii. Restitution Interest 

1. Rule Ch. 34 - Restitution Interest
2. Restores the benefit that one party conferred on the other because it would be inequitable not to do so 

3. May order specific restitution to return a good or piece of property, or the benefit may be valued in economic terms and order payment

4. When to use Restitution:

a. Plaintiff prefers restitution to the expectation measure

b. Contract was made unenforceable by a defense and one party performed, conferring a benefit onto the other

c. Contract never formed but an obligation is enforced under quasi-contract

5. Restitution for Non-Breaching Party
a. Rule Ch. 34 - Restitution for Non-Breaching Party 
b. Must be a total breach or repudiation – not available for partial breach 

c. Restitution is not available if (1) the non-breaching party has fully performed a contractual duty and (2) the only remaining duty of the breaching defendant is to pay
i. In these cases only expectation or reliance damages are available

6. Types of Restitution:

a. Market Value Restitution 

i. Monetary restitution 

ii. Assesses the worth of the benefit conferred and awards that amount in money to the injured party 

b. Specific Restitution

i. Restoration of the actual benefit the non-breaching party conferred 

ii. Giving back the actual “thing”

7. Measuring Market Value Restitution 

a. Two alternative measures for the value of the benefit conferred (1) the market price of a substitute, or (2) the increase in value 

b. Market Price

i. Focus on valuing the benefit received by the enriched party, not on compensating the injured party for loss

c. Increase in value

i. Normally done by considering the value of a thing before and after the benefit was conferred 

d. Limits: unreasonable increase in value 

8. Losing Contracts 

a. Unlike reliance damages, he fact the injured party might have lost money if the contract had been fully performed will not reduce the amount of restitution damages 

b. Restitution damages will be measured without reference to the contract price, provided that the contract has not been fully performed; if the contract has been fully performed by the party seeking restitution, courts would generally limit recovery to the contract price 

i. Fair market value > contract price if not fully performed
ii. Contract price if fully performed 

9. Restitution for Breaching Party

a. Rule Ch.34 – Restitution for Breaching Party 
b. A breaching party may recover in restitution for any benefit received that is greater than the damages caused by the breach 

c. Restitution for the breaching party is limited in the following ways:

i. Calculating benefit: lesser of two measures 

1. Two measures: market price and increase in value

ii. Recovery reduced by loss caused 

iii. By agreement

iv. Specific restitution unavailable to breaching party  
f. Four Limits on Damages (especially salient for consequential damages)
i. Certainty
1. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty
2. Reasonable certainty loss occurred because breach 

3. Certainty on dollar amount of damages

4. Damages cannot be speculative

5. Lost Profits

a. Difficult to prove

b. Normally established by looking at past records to predict future earnings 

6. New businesses and evidence of loss

a. Modern courts receptive to economic models

b. More difficult to establish certainty 

7. Impact of uncertainty 

a. If expectation damages can’t be established, plaintiff usually must resort to reliance damages

b. Lack of certainty may alternatively result in an order of specific performance (if money damages are inadequate)

ii. Causation
1. In order for damages to be recoverable, the loss must have been proximately caused by the breach

2. Foreseeability is usually the limiting factor, but sometimes it’s causation 

3. Mitigation & causation

a. If the injured party could have prevented damages by reasonable efforts but did not do so then in effect the additional damages were caused by the plaintiff’s failure to mitigate

4. If there is more than one potential cause of the damage, courts require the plaintiff to show that the breach was at minimum a substantial factor in causing the damage 

iii. Foreseeability
1. Rule Ch. 28: Unforeseeability and related limitations on damages
2. Parties must have known consequences of a breach at contract formation 

3. Policy behind rule is fairness: party unaware breach will lead to loss ( no opportunity to provide additional safeguards ( not fair to make them pay damages for that

4. Test: foreseeability is present if the loss arises either:

a. In the ordinary course of events, or 

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know 

5. Foreseeability and damage types

a. General damages

i. Inherently foreseeable, occur in the ordinary course of events

b. Consequential damages

i. Not always foreseeable

ii. Lost profits may not be foreseeable

iii. Not every contracting party knows the other party’s purpose for entering an agreement

6. Impact of unforeseeable consequences

a. May restrict the plaintiff to reliance damages 

iv. Mitigation (Avoidable Consequences)

1. Rule Ch. 29: Mitigation 
2. Courts limit damages if the injured party could have reasonably limited the damage by trying to prevent an ongoing harm 
3. The effort to mitigate doesn’t have to be successful, there just has to be a reasonable effort to mitigate
4. Reasonable action – no mitigation necessary if it causes undue risk, burden, or humiliation 

5. To consider:

a. Reasonable efforts to mitigate

i. Judged objectively by the context

ii. One standard articulated by courts is for the injured party to incur “only slight expense and reasonable effort in mitigating his damages”

b. No actual “duty to mitigate”

i. No real “duty” but mitigation acts as a limit on damages and follows the policy rationale of minimizing waste

c. Burden of proof

i. If someone claims failure to mitigate, they need to prove lack of diligence by the injured party but also the amount by which damages were increased by that party’s failure to mitigate

d. Unsuccessful efforts

i. Effort doesn’t have to be successful, just has to be there

6. Burden of proof is on the party claiming that the other party didn’t mitigate 

7. Lost volume seller

a. Rule Ch. 29: Lost Volume Seller
b. The lost volume seller scenario is an exception where mitigation does not limit the damages that the injured party may receive 
c. Applies equally to services and the sale of goods under the UCC

d. Act of reselling is considered the mitigation of the loss

e. Three-prong test

i. The person who bought the resold entity would have been solicited by the plaintiff had there been no breach or resale

ii. The solicitation would have been successful, and 

iii. The plaintiff could have performed that additional contract

f. Burden of Proof

i. Rests with the breaching party to prove the injured party made reasonable efforts to mitigate 
g. Adjustments and Offsets (to avoid overcompensation)

i. Prepayments made by breaching party

1. Breaching party is still entitled to return of this, so net out this value from any damages calculated for the non-breaching party 
ii. Non-breaching party reduces loss through mitigation

1. Saved costs deducted

iii. Breach results in gain for non-breaching party 
h. Efficient Breach

i. A party may choose to breach because they will owe less in damages than they would under the existing contract

IX. Misc. Rules and Principles

a. Rules of Interpretation 

i. Ordinary Meaning

ii. Technical Meaning

iii. Surrounding Circumstances

b. Phrases characterizing consideration 

i. “Failure of consideration”

1. Consideration fails because of some supervening cause after an agreement is reached, the promised performance fails

ii. “Want (or lack) of consideration”

1. Indicates that no contract formed because the promise lacked consideration 

c. Implied in fact contract

i. No express contract, but the parties make it clear they both understood they had a deal 

ii. Conduct demonstrates a mutual exchange of promises; Ex. Bartender situation 

RULES

Chapter 2 - Consideration
Consideration 

Consideration consists of: (1) a bargained for exchange between the parties, and (2) that which is bargained for must be of legal value

Bargained for Exchange

The promise must induce the detriment and the detriment must induce the promise

Legal Value

Legal value is established if there is either: (1) a detriment to the promisee or (2) a benefit to the promisor

Gratuitous Promise

Executory gratuitous promise lacks consideration and is an unenforceable contract. 

An executed gratuitous promise cannot be rescinded by the promisor. 




Chapter 3 – Conditional Gifts
Conditional Gift

The occurrence of an event activates the gratuitous promise. The event must be uncertain and not under the control of the promisor. 

Chapter 4 – Adequacy & Other Considerations
Adequacy of Consideration 

F. Mere inadequacy of consideration will not void a contract. There is no requirement that the things exchanged be of equal value

G. Gross inadequacy of consideration may be relevant to prove a defense to formation, such as incapacity, duress, undue influence, misrepresentation and fraud, nondisclosure, unconscionability, or mistake

H. If the purported consideration is nominal, then it is just a mere formality or pretense of a bargain and will not serve as consideration for a promise

Illusory Promise

An illusory promise is such that the promisor appears to be bound by a promise, but in fact he has not committed to performing any action or forbearance. A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless each of the alternative performances would have been consideration if it alone had been bargained for. 

Output Contract

An output contract is one in which a seller obligates to sell a particular good only to the buyer and the buyer is obligated to purchase all that the seller produces of that particular type of good. 

Requirement Contract

A requirement contract is one in which a buyer will purchase and the seller will sell an amount of a good that is equal to what the buyer requires. 

Limits on Variations in Quantity

There is a good faith test in estimates of the quantity by the output of the seller or the requirements of the buyer such that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded. 

Chapter 5 – Preexisting Legal Duty Rule
Preexisting Legal Duty Rule

A contract modification must have new consideration on both sides of the contract in order to be legally enforceable. Additionally, if the consideration for a promise consists of something that the promisee is already legally obligated to perform, then there is no bargain. There is no detriment incurred because no legal right waived. 

UCC Contract Modification Rule

Contract modifications under the UCC need no consideration to be binding. The modifications must meet the test of good faith. 

UCC Definition of Sale

A sale of goods is a present transfer of title to movable property for a price. This price may be a payment of money, an exchange of other property, or the performance of services.

UCC Definition of Goods 

“Goods” means all things including specially manufactured goods, which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities and things in action. “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in sub-rule goods to be severed from realty. 


Sub-Rule Goods to be Severed from Realty 

1. Contracts for the sale of minerals, oil, gas, a structure, or its materials to be moved from realty must be severed by the seller. 
2. Contracts for the sale of growing crops or other things attached to realty that can be severed without material harm can be severed either by the buyer or the seller. 
Predominant Purpose Test – Mixed Goods and Services 

To determine if the UCC applies to mixed services and goods courts should determine whether the predominant purpose of the transaction is either the renditions of service with goods incidentally involved, or a sale of goods with labor incidentally involved. 

a. Language of the contract

b. Nature of the business of the supplier of goods and services

c. Intrinsic value of the goods vs. the cost of the service 

Chapter 6 – Promissory Estoppel – Detrimental Reliance

Promissory Estoppel 

1. There was a promise

2. Promisee relied on the promise by taking action or forbearance

3. It was foreseeable to the promisor that the promisee would take that action/forbearance 

4. An injustice resulting by not enforcing the promise

5. (Additional possible question): Should the remedy be limited?

a. Expectation interest (full promise value) vs. reliance interest (what came out of pocket)

Chapter 7 – Restitution – Unjust Enrichment

Quasi-Contract/Implied in Law

1. The plaintiff conferred a benefit on the defendant,

2. The defendant has knowledge or appreciation of the benefit,

3. The defendant has accepted or retained the benefit conferred, and 

4. The circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it. 

a. Benefit on one side corresponds to an observable loss on the other 

Exceptions:

1. A party officiously confers a benefit upon another, or 

2. A party has conferred a gratuitous benefit without expectation of compensation

Contract Implied in Fact

An instance in which there is no express contract, but the parties make it clear by conduct that there has been a mutual exchange of promises and they understand they had a deal. 

Promissory Restitution 

Enforcement of a promise based on past consideration or moral obligation. The compensation is not for the reliance but for the benefit given. The promise makes it easier to prove that the benefit should be compensated. 

Restitution: Medical Services

A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefore from the other if:

1. He acted unofficiously and with intent to charge…, and 

2. The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and 

3. The person supplying them had no reason to know that the other would not consent…, if mentally competent; and 

4. It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial 

Restitution: Property

A person who, although acting without the other’s knowledge or consent, has preserved the other’s property is entitled to restitution, if… 

1. It was reasonably necessary before it was possible to communicate with the owner, and 

2. He had no reason to believe that the owner did not desire him so to act, and 

3. He intended to charge for such services and 

4. The things have been accepted by the owner 

Chapter 9 – Offer
Offer

An offer requires: 

1. A manifestation of present intent to enter a bargain, 

2. That it be stated in certain and definite terms, 

3. That it be communicated to an identified person or persons,

4. That an offeree be able to reasonably understand that a contract would result if accepted.

Rule Certainty 

1. The terms of the contract must be reasonably certain. 

2. The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. 

3. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance. 

Contract Formation of the UCC

1. A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties that recognizes the existence of such a contract. 

2. An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. 

3. Even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy

Chapter 10 – Acceptance
Three key concepts of the acceptance rule are:

1. Manifestation of assent, to 

2. The terms of the offer, and 

3. In the manner invited or required

Chapter 11 – Irrevocable Offers
Part Performance of a Unilateral Contract

The part performance of a unilateral contract creates a conditional contract and in this conditional contract the offeror is bound by the offer if the offeree completed performance according to the terms of the offer. The condition that forms the contract is the completion of performance by the offeree. 

Chapter 13 – Statute of Frauds
Analytic Framework: Statute of Frauds

1. Is the agreement within the statute?

a. MYLEGS

2. If so, does the writing satisfy the requirements of the statute?

a. Must (1) establish a contract exists between the parties, (2) include key terms sought to be enforced (identify parties, set out the nature of the exchange, contain most if not all material terms), and (3) must be signed by the party against whom enforcement is sought. 

3. If not sufficient, is the contract enforceable because of an exception to the statute?

Over One-Year Provision

1. Must expressly state time over one year

a. If not specified and it’s possible, even if not probable, to perform within a year then it is not under the statue 

b. If explicitly for over a year but there’s a right to terminate within a year, the contract is still subject to the statute 

2. Both parties must be able to perform within a year

3. Exception is that full performance by one party satisfies statute – oral agreement becomes enforceable

Exception: Land Sale, Part performance

1. Evidenced and not required to be in writing if the buyer (1) took possession of the property and (2) made valuable improvements

2. Not enough for the buyer to pay for the land

3. Courts will only grant specific enforcement. 

Suretyship Agreement

Promise by a guarantor to pay the creditor if the debtor defaults on a payment

1. The promise must be made to the creditor by the debtor

2. Consideration between the debtor and creditor flows through the third party of the guarantor

Exception to Suretyship Agreement: Enforceable Oral Suretyship Agreements

1. If the guarantor benefits as a result of the guaranty then the suretyship isn’t subject to the statute, but it does make the oral agreement valid

Modifications Under the Statute of Frauds

1. If the original contract is under the statue, modification must also be signed

2. If the original contract wasn’t under the statute, but the new one is then the modification must satisfy the statute even if the original contract was oral

UCC Statute of Frauds Analytical Framework

1. Did the contract involve (1) a sale of goods with (2) the price being $500 or more?

a. Goods: anything moveable at the time of contract formation 

2. If so, does the writing satisfy the requirements?

a. Only term that must appear is the quantity 

b. Signature by party against which enforcement is sought 

3. If not sufficient but within the statute, is the contract enforceable because of an exception?

Merchant’s Confirmatory Memo – Exception to Signature Requirement

1. UCC Statute of Frauds between merchants

2. If the defendant merchant receives a written and signed confirmation from the other party and the defendant merchant doesn't object to the confirmation within 10 days, then the defendant merchant is still held accountable

3. The memo must (1) have enough detail to hold the def. merchant accountable and (2) def. merchant must know or have reason to know of the contents of the confirmatory memo

Chapter 15: Duress & Undue Influence
Elements of the Duress Rule

A contract is voidable by the victim if:

(1) a party was induced to enter into the contract 

(2) by an improper threat made by the other party, and 

(3) the victim has no reasonable alternative 

Third Person Coercion

A person may make an improper threat against a victim causing the victim to enter a contract with a 3rd party. If the other party to the contract is aware of the coercion, then the contract is void or voidable based on that knowledge. However, if the other party does not know of the coercion and is operating in good faith then the contract is not void. 

Undue Influence

Elements:

1. Inducement

2. Unfair persuasion and/or undue susceptibility to domination by another party 

a. Sliding scale approach

3. Inequitable Result

Definition:

1. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare

2. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim

Chapter 16: Misrepresentation & Nondisclosure
Fraudulent Misrepresentation 

A misrepresentation is fraudulent if the maker intends  . . .  to induce a party to manifest his assent and the maker:

a. knows or believes the assertion is not in accord with the facts, or

b. does not have confidence that he states or implies in the truth of the assertion, or

c. knows he does not have the basis that he states or implies for the assertion.

Material Misrepresentation 

A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent (objective standard), or if the maker knows that it would be likely to induce the recipient to do so (subjective standard)

Nondisclosure
Generally, there is no requirement of full disclosure of all relevant facts in every business relationship.

Exceptions:

An uninformed party may seek rescission of a contract if there are non-disclosed facts which

a. have a material effect on the transaction,

b. are not readily observable, and

c. are not known to the non-disclosed party in the following circumstances:

1. where disclosure is required by statute;

2. where a party intentionally conceals the non-disclosed facts;

a. Active concealment: when a party purposely hides something

b. Indirect concealment: when a party prevents the other from making an investigation that would have disclosed a defect 

3. where the uninformed party is entitled to know the facts because of a relationship of trust and confidence between the parties; or

4. in order to prevent or correct a mistake of the uninformed party when nondisclosure is a breach of the duty of good faith.

a. Affirmative duty to disclose to correct a mistake a party has made on a basic assumption of the contract (a party makes an assertion they find no longer to be true)

b. Correct a previous assertion from being a misrepresentation

Chapter 17 – Unconscionability 

Procedural Unconscionability 

Procedural unconscionability may be demonstrated by (1) gross inequality in bargaining power, or (2) unfair surprise
1. Gross inequality in bargaining power 

a. Occurs when a party lacks a meaningful choice

b. Can sometimes be seen in adhesion contracts where one party imposes and drafts it and the other party has “only the opportunity to adhere to the contract or reject it”

2. Unfair surprise 

a. Reasonable expectations of a party are disappointed as a result of the bargaining process

b. May be demonstrated by:

i. Lack of actual knowledge of terms

ii. Sharp bargaining practices

iii. Complex and hidden terms in a complicated document

Substantive Unconscionability 

Substantive unconscionability may be shown by:

1. Overly harsh allocation of risks not justified by the circumstances, or

a. Examples:

i. Disclaimer of liability for intentional torts

ii. Disclaimer of liability for gross negligence

iii. Mandatory arbitration clauses

2. Great price disparity (i.e., gross inadequacy of consideration, unduly favorable to another party)

Courts take into account all of the facts and circumstances including the commercial needs of the particular trade or case. 

Chapter 19 – Mistake

Mutual Mistake
Whereas (1) mistake of both parties at the time a contract was made (2) as to a basic assumption on which the contract was made (3) has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party (4) unless he bears the risk of the mistake. 

Unilateral Mistake
Where a (1) mistake of one party at the time a contract was (2) made as to a basic assumption on which he made the contract (3) has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him (4) if he does not bear the risk of the mistake, and (5) the effect of the mistake is such that enforcement of the contract would be unconscionable, OR the other party had reason to know of the mistake or his fault caused the mistake. 

When a Party Bears the Risk of a Mistake
A party bears the risk of a mistake when 

1. The risk is allocated to him by agreement of the parties, or

2. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient (conscious ignorance), or 

3. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so 

a. Maybe negligence 

Chapter 20 – Changed Circumstances (Excuse)
 

Analytical Framework of Changed Circumstances (5 elements)

1. After contract formation 

2. A supervening event occurs without fault of the party seeking relief

3. The event causes a party's performance to become [impossible, impracticable, or the purpose has been frustrated]
4. The nonoccurrence of the event was a basic assumption on which the contract was made

5. The party's duties are discharged unless the contract language or circumstances indicate risk should be allocated to one party 

UCC Approach to Impracticability
The UCC “Excuse by Failure of Presupposed Conditions” excuses a seller from timely delivery of goods contracted for, where his performance has become commercially impracticable because of unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting. 

Force Majeure Clause
In order to be enforceable, a force majeure clause must describe conditions: 

1. That are external forces outside of the control of the parties, 

2. That are not reasonably foreseeable, and 

3. That materially affect the performance of a party’s duties. 

Chapter 21 – Parol Evidence Rule
Analytical Framework of Parol Evidence Rule
1. Determine integration 

a. Final, partial, no 

2. Determine admissibility of evidence

a. Is it contradictory or consistent?

b. Is it prior to or contemporaneous with the writing?

3. Consider exceptions

a. Interpretative evidence

b. Subsequent agreements

c. Evidence of fraud, etc. 

d. Collateral agreements

e. Oral condition precedent

Determining Integration – Classic Jurisdiction (Williston Approach)

If writing appears complete and unambiguous on its face a classic jurisdiction holds that you cannot look to extrinsic evidence – only to the “four corners” of the writing, and the inclusion of a merger clause automatically deems the agreement totally integrated. 

Determining Integration – Modern Jurisdiction (Corbin Rule)

In a modern jurisdiction, all surrounding facts and circumstances are considered. The presence of a merger clause creates a strong presumption of integration but it is not dispositive. Examples of facts and circumstances to consider in determining integration include (non-exhaustive):

1. Merger clause

2. Amount of detail in the writing

3. Nature of the writing

4. Formalities observed in drafting and executing the agreement

5. Type of transaction and business practices

6. Relationship of parties and past dealings

7. The nature of the parol evidence

a. Would it normally and naturally be included or be subject to a side agreement?

Sub-Rule Classic Jurisdiction
Under the restrictive view, if a writing appears to be complete and unambiguous on its face, then the terms can only be determined from the four corners of the writing and not from extrinsic evidence

The presence of a merger clause is dispositive, and an agreement with a merger clause is automatically deemed to be totally integrated in a classic jurisdiction. 

Chapter 22 – Interpreting Ambiguous Terms
Analytical Framework Interpreting Ambiguous Terms
1. Dispute over ambiguous term

2. Apply primary rules (in order of hierarchy)

a. Language of the Express Terms

i. Ordinary meaning

ii. Technical meaning

iii. Consider the surrounding circumstances

iv. Contract construed as a whole

b. Course of performance/conduct

i. Repeated instances for performance under the present contract, a pattern of performance
c. Course of dealing

i. Consistent conduct between the parties in relation to previous contracts of a similar nature between the parties 

d. Trade usage/custom

i. If there is an ambiguity then custom overrides ordinary meaning, but if there is a non-ambiguous express term then the specific express term prevails 

3. If needed, apply secondary rules

a. Preference to interpret contracts as valid, lawful, and reasonable

b. Conflicts between clauses 

i. Historic approach:

1. For two conflicting clauses the clause that comes first in a written agreement controls the irreconcilable difference

ii. Modern approach:

1. If one of two conflicting clauses in a contract seems dominant, that clause should be enforced 

c. Ejusdem Generis 
i. Where specific terms describing person or things are followed by general terms, then the general words should be interpreted as “applying only to persons or things of the same kind or class as those expressly mentioned”

ii. Fairer to saddle the drafter with the ambiguities rather than the draftee

d. Interpretation against the drafter 

i. Contra proferentem 
ii. A court might interpret the term most strongly against the party who caused the uncertainty to exist 

e. Expressio unius est exclusion alterius
i. “The expression of one thing excludes the other”

ii. When a thing or list of things is specifically mentioned without being followed by a general term, the implication is that other things of the same kind are excluded. 

The more intuitive way to approach interpretation rather than a primary/secondary rules approach is to first look at the plain language (always top of the hierarchy) then if there are ambiguities turn to the secondary rules to see if they help clarify. 

Trade Usage

Trade usage refers to the customary practices and meaning attached to words and conduct in a particular industry, place, or for a particular type of transaction. 

Chapter 24 – 
Buyer’s Rights on Improper Delivery
If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (1) reject the whole; or (2) accept the whole; or (3) accept any commercial unit or units and reject the rest

Perfect Tender Rule
If the seller delivers goods that fail to conform to contract terms (even if the defect is not material) the buyer may refuse delivery. The seller has a right to cure the defect if the time for performance hasn’t expired. The perfect tender rule only applies to contracts for a single sale or purchase. If the contract anticipates a series of transaction then the rejection may only occur if the non-conformity substantially impairs the value. 

Determining Materiality of a Breach 

The Restatement factors for determining materiality include considering: 

1. Amount of benefit not received

2. Adequacy of damages

3. Forfeiture suffered by breaching party

4. Likelihood of cure

5. Lack of good faith and fair dealing (by the breaching party)

*These factors are imprecise and flexible and serve as guidelines, not bright line rules, to determine materiality

Discharge of Duties
A court may conclude a party’s nonperformance wasn’t a breach because the duties were discharged. Performance is not the only way to discharge a duty and duties may be discharged by: 

1. Full performance

2. Tender of performance that is rejected

3. Agreement by the parties

4. Valid defense or excuse

5. Occurrence of a condition

6. Total breach/repudiation by the other party 

Chapter 26 – Anticipatory Repudiation 

Rule Anticipatory Repudiation
A party has anticipatorily repudiated a contract when, before performance is due, a party

1. Makes an unequivocal and definite statement that he will commit a total breach, or 

2. Engages in any conduct that renders that party unable to perform its duties 

Sub-Rule Rights of the Non-Repudiation Party
After repudiation, the non-repudiating party may:

1. Suspend performance, 

2. Terminate the contract and sue for breach, or

3. Continue to treat the contract as valid and wait for the time of performance before bringing suit 

Sub-Rule Retraction
The repudiating party has the right to retract its repudiation. After repudiation, the ability to retract a repudiation terminates when the non-repudiating party: 

1. Gives notice that it chooses to treat the contract as rescinded or terminated, 

2. Treats the anticipatory repudiation as a breach by bringing suit, or 

3. With or without notice materially changes its position in reliance on the repudiation 

Adequate Assurance of Performance
Sometimes a statement or conduct isn’t so unequivocal and definite to be considered a reputation, but there are reasonable grounds for a party to feel insecure as to whether the other party will perform. In this case a party may request adequate assurance of performance. The process for requesting adequate assurance breaks into three sub-issues:

1. Reasonable ground for insecurity

2. Demand for adequate assurance of performance

3. Failure to provide adequate assurance is a repudiation 

If no assurance is given then the party can treat the contract as repudiated. If assurance is given, then the contract remains in place and the parties move forward. 

UCC Adequate Assurance of Performance
Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards. May demand assurance in writing.

After receipt of a (1) justified demand, failure to provide (2) within a reasonable time not exceeding 30 days such assurance of due performance as is (3) adequate under the circumstances of the particular case is a repudiation of the contract. 

Adequate Assurance

Restatement: "Whether an assurance of due performance is “adequate” depends on what it is reasonable to require in a particular case taking account of the circumstances of that case. The relationship between the parties, any prior dealings that they have had, the reputation of the party whose performance has been called into question, the nature of the grounds for insecurity, and the time within which the assurance must be furnished are all relevant factors."

​​​​​​

Chapter 27 – Remedies and Expectation Interest
Expectation Measure: Money Damages
Contract damages are ordinarily based on the injured party’s expectation interest and are intended to give the benefit of the bargain by awarding a sum of money that will put the injured party in as good apposition as if the contract was performed. 

The injured party is normally entitled to:

1. General damages

2. Consequential damages, and 

3. Incidental damages

Damages are limited by the principles of certainty, causation, foreseeability, and mitigation. 

To avoid overcompensation, damages may also be offset by:

1. Prepayments made to the injured party 

2. Any savings the injured party had by mitigating the loss, or 

3. Any gain that the injured party experiences as a direct result of the breach. 

Chapter 28 – Certainty, Causation, and Foreseeability 

Unforeseeability and Related Limitations on Damages

1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made. 

2. Loss may be foreseeable as a probable result of a breach because it follows from the breach:

a. In the ordinary course of events, or 

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason o know

3. A court may limit dmaages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation 

Chapter 29 - Mitigation 

Mitigation
1. Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation

2. The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss

Lost Volume Seller

If the injured party could and would have entered into the subsequent contract, even if the contract had not been broken, and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract. The injured party’s damages are then based on the net profit that he has lost as a result of the broken contract. 

Chapter 34 – Alternatives to Expectation: Reliance and Restitution
Restitution for Non-Breaching Party
1. For a total breach or upon a repudiation, the injured party is entitled to restitution for any benefit that he has conferred by way of part performance or reliance. 

2. The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance. 

Restitution Interest
If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either:

1. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or 

2. The extent to which the other party’s property has been increased in value or his other interests advanced. 

Restitution for Breaching Party
The breaching party may seek restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach 

