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I. Introduction
A. The Criminal process and its participants
1. Goals
a) Treat people fairly because it defines society values & correct the process

2. Challenges

a) Costs, volume of cases, racism, ignorance/indifference

3. ASK CAMERON ABOUT SPEEDY TRIAL RIGHTS
4. rule statements
B. challenges for the american criminal justice system
II. Right to counsel
· Right to Counsel
· All felony and misdemeanor cases with prison time

· Applicable at all “critical stages”

· Standard for Effective Counsel
· Strickland standard: (1) specific errors; (2) prejudice

· Right of Self-Representation
· Faretta standard

· D must be “competent” to represent self

A. types of counsel & role of counsel
1. 6th amendment

a) In all criminal prosecutions, the accused shall enjoy the right…to have the Assistance of Counsel for his defense.”

b) In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
2. 14th Amendment

a) “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the law.”

b) Whenever there is a battle about a constitutional right, there is a question of if that right is under due process of the 14th Amendment Incorporation Doctrine

(1) More and more rights (including those in the Bill or Rights) are being incorporated under due process and being forced onto States

(2) Expanding due process to cover everybody

(3) The States only have to follow the provisions of the BOR that have been incorporated on them through the 14th Amendment

3. When is there the right to counsel?

a) Attaches at D’s first appearance before a judicial officer after a formal charge is made, whether or not a prosecutor is present

b) “Critical Stage”

(1) Post-charges line-ups, prelims, arraignments, interrogations after formal charges

(2) Sentencing

(3) Appeals of right

(4) Any felony or misdemeanor case if a sentence of incarceration is actually imposed

c) NO Right: civil cases, habeas proceedings, parole or probation hearings

4. NO right of counsel for:

· second-tier discretionary state appeals

· petitions for review to the US Supreme Court

· parole hearings

· probation revocation hearings

· civil matters such as habeas corpus proceedings

· doesn’t apply in civil cases but only in all criminal prosecutions

5. Scope of Right to Counsel 
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a) Scott misdemeanors w/out jail
(1) The right to counsel in misdemeanor cases applies only where a term of imprisonment is imposed
b) Argersinger v. Hamlin – misdemeanors w/ jail
(1) Issue: may a crime punishable by imprisonment be tried w/out counsel?

(a) Counsel for possible imprisonment

(2) Holding: NO – no person may be imprisoned for any offense unless represented by counsel
(a) The legal and constitutional questions involved in a case that actually leads to imprisonment, even for a brief period, are no less complex than when a person can be imprisoned for a longer term.

(3) Absent a knowing and intelligent waiver, no person may be imprisoned for any offense, whether classified as petty, misdemeanor, or felony, unless he was represented by counsel at trial.
(4) D indigent & unrepresented & sentenced to serve 90 days in jail for a misdemeanor.  

c) Gideon v. Wainwright (1963): 
(1) Right to appointed counsel

(i) Began the professionalization of public counsel – used to not be provided

(2) Right to counsel under the 6th Amendment is applicable to the states

(i) D charged with a felony & could not afford an attorney so appeared in court w/out a lawyer. Ct denied requests for appointed counsel.  

(ii) Overrules Betts v. Brady, which concluded that the 6th Am. was not a fundamental right

(iii) Assistance of counsel is one of the safeguards of the 6th Am. deemed necessary to insure fundamental human rights of life & liberty

6. Development of Right

a) Due Process Theory

(1) Powell v. Alabama (1932)

(a) Issue: Due Process – Bill of Rights originally applied only to Federal Government
(b) Scottsboro nine – nine young black men were falsely accused of rape & were not appointed adequate counsel
(i) Where the defendant is unable to employ counsel, and is incapable of making his own defense” it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law; and that duty is not discharged by an assignment at such a time or under such circumstances as to preclude the giving of effective aid in the preparation and trial of the case.”

(ii) Given the hostile circumstances, the illiterate status of the defendants, the close surveillance, their isolation from their families, and that they “stood in deadly peril of their lives,” the failure of the trial court to “give them reasonable time and opportunity to secure counsel was a clear denial of due process.”

(2) Betts (1942)
(3) Case-by-case

(a) Each case can determined if no counsel impeded on DP rights

(4) Guarantee Fair Trial

b) 6th Amendment Theory

(1) Gideon v. Wainwright (1963)- right to appointed counsel
(a) Right to counsel under the 6th Amendment is applicable to the states

(i) D charged with a felony & could not afford an attorney so appeared in court w/out a lawyer. Ct denied requests for appointed counsel.  

(b) Overrules Betts v. Brady, which concluded that the 6th Am. was not a fundamental right
(c) Assistance of counsel is one of the safeguards of the 6th Am. deemed necessary to insure fundamental human rights of life & liberty
B. standard of ineffective assistance of counsel

a) Rule: Defendants (D) have a 6th Amendment right to counsel, which Strickland v. Washington clarifies means effective assistance of counsel. If the conviction occurred because of ineffective assistance of counsel, the judgment was unconstitutional and must be reversed or vacated. The Strickland Test finds ineffective assistance of counsel when: (1) the defense counsel renders deficient performance during trial, and (2) the counsel’s mistakes (whether affirmative or an omission) prejudiced D at trial. Deficient performance are unreasonable mistakes below the professional level of representation. However, there is a lot of deference to counsel’s strategy, even if that strategy was ultimately unsuccessful. Nonetheless, the strategy must comport with reasonable representation as well. Prejudice under Strickland occurs when, assuming trial counsel’s mistakes were corrected, “there is reasonable probability of a different outcome at trial.” Strickland. D only has to prove that there was a reasonable probability of a different outcome but for counsel’s deficient performance. This includes results that fall short of a full acquittal, such as a mistral or a conviction of a lesser offense. 
b) Step 1: Here, there is a strong argument D’s conviction is the result of ineffective assistance of counsel. STATE SPECIFIC ERRORS
c) Step 2: Explain why it is a specific error/deficient performance

(1) There was reason to do this…

(a) Why? Describe importance

(2) END WITH: A reasonable attorney would do this…

d) Step 3: What would have happened had he done the alternative (i.e. investigated)
(1) Why is this a mistake/error that fall below standard of reasonable representation.

(a) Why it was unreasonable

(2) Is Prong 1 of Strickland satisfied?

e) Step 4 – Prejudice: Mistake prejudiced D at trial.
(1) What happened before and then after error. 

(2) Would counsel’s actions create a reasonable probability of a different outcome?

(a) Don’t have to show innocent, can be hung jury, conviction on lesser offense, lower sentence, etc. 

(3) Ex: We know this error is important bc until witness changed his ID, charges were not issued, so prosecution’s case likely relies on this witness’ ID. 

(4) Cumulative Brady disclosures can create prejudice. 

f) Has right to counsel, that Gideon established, been effective?
(1) If lawyer is not doing their job or is ineffective, might as well not have a lawyer at all.

(2) Or lawyer does not represent client’s interests.

(3) Has representative done everything they possibly can to support their client’s rights?

(4) Right to counsel means nothing, unless counsel is doing what an independent advocate for the client should do. That means be a lawyer and dutifully investigating, even if case seems futile on the surface. 
(5) Right to counsel IS right to effective assistance of counsel.

(a) Lawyer should know you, meet/consulting with client, investigate all possible defenses, filing motions. 

(6) Prof: Final will emphasize one’s professional duties as a prosecutor and defense counsel.

(a) How to act as prosecutor and defense counsel.

(b) In most of criminal courts, there is not as much motions and investigations. Strickland asks how do you decide what level of representation is good enough to constitute effective level of counsel?

(i) Does not have to be a Cadillac defense.

g) What do you do when you have a client who doesn’t listen to you?

(1) Should build enough of a relationship with client, so that they are more willing to listen to you and trust you.

(2) A client problem is a lawyer problem, lawyer should do what it takes to build relationship and rapport with client so they can best represent their interests and convey to them what the client can do for their own best interests.

h) Right to “effective assistance” of counsel

(1) Strickland v. Washington (1984)

(a) The proper standard for attorney performance is that of reasonably effective assistance (objective standard)
(b) When a defendant claims that counsel’s assistance was so defective as to require reversal of a conviction or death sentence, defendant must show:

(i) that counsel’s performance was deficient & made errors so serious that counsel not functioning per the Sixth amendment

(ii) that the deficient performance prejudiced the defense.  

· reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different

(c) So serious as to deprive the D of a fair trial & the result is the trial cannot be relied on as having produced a just result
2. Strickland TEST
a) Specific Errors/Deficient Performance?
(1) What is the counsel’s specific error?

(a) Counsel must have exercised below professional level of representation – an unreasonable failure

(2) Below professional level of representation (deficient performance)
(a) Reasonableness of action/inaction 

(b) Did counsel make mistakes of failing to do specific things that trial did wrong?

(i) Ex: did not hire psych expert, did not check, etc.

(3) Defer to strategic decisions

(a) If a claimed strategic decision falls below reasonable professional norms, the traditional deference to strategic decisions won’t matter.  
(b) Tendency to defer to counsel’s strategic decisions. There is extensive leeway for strategy, but must nonetheless meet reasonable standard.

(c) Ex: was not interviewing witness reasonable?

(d) Strategy is not magic. Trying cases is an art not a science. 
(e) Strategy must comport with reasonable representation.

(f) If you didn’t do something bc you made a strategic decision, court has to analyze whether the strategic decision was reasonable. 

(4) Counsel’s performance may be affected by D’s actions (falls under deference)
(a) Ex: if D refuses to testify, you are not going to investigate self-defense, you are going to investigate whether somebody else did it. 
a)     Counsel fails to confer with D on “important decisions” (such as overall trial strategy)
1)     Counter = D is unresponsive after being advised of best strategy available to avoid a death sentence (concede guilt) (Florida v. Nixon)
b)     Counsel failed to investigate (or unreasonably investigated)
c)     Counsel didn’t move for a continuance to prepare for sentencing hearing (unpreparedness)
d)     Counsel didn’t request a psychiatric report (as necessary)
e)     Counsel didn’t seek a pre-sentence investigation report
1)     Counter = requesting this would’ve established D’s criminal history to the court, prejudicing D
f)      Counsel failed to present meaningful arguments to sentencing judge
1)     Counter = counsel’s strategy was based in part on what he knew about the sentencing judge
2)     Counter = counsel believed there were mitigating circumstances that would keep the judge from imposing a capital sentence
g)     Counsel failed to examine medical reports & cross-examine prosecution’s medical experts
b) Prejudice?

(1) How did the counsel’s specific error prejudice D?

(a) If you cannot articulate a specific theory of prejudice then test fails. 

(b) If you have trouble, then go to per se violations. 

(c) Not only did counsel commit an error, but the error mattered. 

(i) But-for the error, there would have been a different outcome.

(2) Generally, not presumed, must be proven
(a) Why trial was not fair because of the errors. Show a real negative effect as a result of the poor strategic decisions. 

(3)  “reasonable probability that but for error outcome would have been different” (objective)
(a) So serious of a deficiency that deprived D of fair trial. Why was the trial unfair because of counsel’s errors?
(b) Different outcome could be on jury, or conviction on lesser offenses, it is not just acquittal. Reasonable probability is a difficult standard to beat. 

(i) probability sufficient to undermine confidence in the outcome
(c) Even if counsel did something really bad, on retrial would it have made a different with effective counsel?
c) Would a reasonable trier of fact, if confronted with new evidence, or better strategic decision, etc, does it create a reasonable probability of a different outcome at trial?

(1) Have to argue what you think a judge thinks a reasonable jury would consider meaningful and important. 

d) Common for courts to flip order of prongs, so they only have to analyze prejudice.  If they don’t find Strickland prejudice, they don’t have to opine about deficient performance.  

e) If successful, conviction is undone and case goes back to stage 1. 

3. Problems with strickland Standard

a) Sets the bar for constitutionally adequate “effective assistance” of counsel very low. 

(1) Goal should be high quality representation, not merely “effective assistance.”

(2) Does not promote high quality representation, but establishes the constitutional minimum

b) Prong 2 of Strickland dismisses terrible representation if the court doesn’t believe having high-quality representation would have made a difference, but difficult to tell at that point in the trial. 
4. Per se violations (for deficient performance)
a) Rule: If Ds are struggling to prove prejudice, Ds can still prove per se prejudice in 3 situations: (1) if there has been a complete denial of counsel, (2) if counsel entirely fails to subject the prosecution’s case to meaningful adversarial testing, and (3) when there is an actual conflict of interest for counsel. 
b) Chronic v. U.S. (prejudice presumed)
(1) If there has been a complete denial of counsel

(a) constructive abandonment of counsel: if no counsel has been assigned.

(i) If lawyer is not actually a lawyer, might be Chronic. 

(2) if counsel entirely fails to subject the prosecution’s case to meaningful adversarial testing (Mccoy)
(3) when there is an actual conflict of interest for counsel
(a) Ex: working for prosecutor’s office and representing D on the side.
c) Examples

(1) No counsel

(a) Counsel who sleeps during trial still counts and still have to go through Strickland.

(b) Has to be NOTHING, almost impossible, have to go through 2 prong test.

(2) State interference with counsel

(a) State says counsel cannot do certain things normally associated with defense function. 

(3) Counsel with conflict

(4) Counsel who does nothing/complete denial of counsel
(a) Completely abandoned role as advocate for the defense. (admits D’s guilt Mccoy)
(i) Breaks down adversarial process?

(b) Made concessions over the D’s objections
(5) Right to adversarial process

5. Conflict of interest -Cuyler v. Sullivan
a) Defendant can demonstrate a Sixth Amendment violation only by showing:

(1) defense counsel was actively representing conflicting interests, and 

(2) the conflict adversely affected counsel’s performance for the defendant. 

b) No per se rule of reversal when defense counsel has an actual or potential conflict of interest. 
(1) Burden is on D to demonstrate that D counsel’s conflicting interest negatively impacted counsel’s performance at trial (Mickens v. Taylor)

c) When there is a conflict of interest, Ds may waive the right to conflict-free assistance of counsel if the waiver is knowing and intelligent

(1) Judge doesn’t have to accept waiver (Holloway v. Arkansas)
6. Strategic Decisions by Defense COunsel - Florida v. Nixon
a) Facts: D counsel made a strategic decision to concede to guilt without the express consent of the D.  Failure to obtain D’s express consent to a strategy because the D was unresponsive is not subject to a blanket rule requiring the D’s explicit consent.  
b) Does admitting guilt against D’s wishes break down adversarial process?

c) Counsel’s representation must fall below an objective standard of reasonableness

d) Deference to trial lawyer’s strategy
e) Strategy depends on the facts and circumstances of the case

f) Not set rules, although ABA standards are a good guide
7. Examples where Strickland is met:
a) Rompilla v. Beard - ineffective assistance of counsel in a capital case for defense counsel not to request D’s file from prior cases that would have shown that he too suffered from mental health issues and childhood deprivations that could have been presented to the jury in mitigating his sentence.

b) Porter v. McCollum - Ineffective assistance of counsel to fail to discover or present evidence during the penalty phase of Porter’s murder trial that Porter had a long and distinguished military record, had been the victim of childhood abuse, and had impaired mental capacity. 

C. challenges for defense lawyers

D. right of self-representation & role of standby counsel
1. Faretta v. CA: right of self-representation
a) Rule: Defendants have the right to self-representation. Faretta. To assert the right, it requires (1) a knowing and voluntary waiver of Sixth Amendment counsel right and (2) a judge’s colloquy with the defendant. It must be timely asserted and not for the purpose of delay. The consequence of denying a defendant who qualifies for Faretta rights is a structural error which results in an automatic reversal and acquittal. 

b) Must be knowing (intelligently) & voluntary waiver of 6th Amendment counsel right
(1) Cannot claim ineffective assistance of counsel

c) Colloquy with defendant
(1) Make sure D knows what he is doing when he waives counsel

(2) Judge must inform D of max charge of sentence, that he is giving up trial rights, and has no right to disrupt the proceedings

d) No right to disrupt proceedings

e) Must be timely asserted & not for the purpose of delay
(1) If not timely asserted, judge may deny it without being subject to structural error

f) Consequence of denying D who qualifies for Faretta rights is subject to structural error (automatic)

(1) Structural error: automatically reversible error – if D appeals it, court is automatically going to reverse and acquittal. 

(2) Court cannot wrongfully deny the waiver on the basis of subject’s legal knowledge (even if mentally incompetent). This is a Faretta error

(a) i.e. You don’t know enough about the law, I don’t think you can represent yourself

(b) A denial based on bad faith

g) A denial based on “this is made in bad faith, this is made to delay the proceedings, trying to get something else you want by threatening to waive counsel” – these are legitimate reasons to deny Faretta

h) Waives right to effective counsel?

2. Faretta-Hybrd COntinuum

a) Counsel of Record

b) Faretta Co-counsel

c) Advisory Counsel

d) Standby Counsel

(1) Implies that defense counsel can standby to take over at any time.  Most PD offices will oppose taking over a case at a moment’s notice because counsel is simply not prepared for trial.  – legal and ethical questions of the hybrid continuum

e) Defendant Alone

(1) Most judges hate to have a trial with a Faretta D trying the case alone, so they will seek to appoint “hybrid” counsel. 
f) Has waiver of counsel been rescinded

3. Autonomy v. mental illness

a) Faretta requires courts to honor D’s right to autonomy during a criminal trial
b) Issue of whether a severely mentally ill defendant’s choice to self-represent will impact the fairness of his/her public trial 

(1)  However, many/most people who invoked Faretta suffered from severe mental illness.  Raises Q of whether a trial under the control of a person with mental illness can be a fair trial?
4. Indiana v. Edwards (2008)

a) Limits on right of self-representation - Higher competency standard to represent self than to go to trial

(1) Constitution does not forbid the State from insisting that the D proceed with trial with counsel

b) Godinez – D sought to represent himself in a pleading to change his pleas to not guilty & court rejected the notion that competence to plead guilty or waive the right to counsel must be measured by a standard higher than the Dusky standard.  

c) Dusky Standard
(1) A defendant is competent to stand trial when he has “sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding” and has a “rational as well as factual understanding of the proceedings against him.”

(2) State may medicate a D to make him competent to stand trial. 

5. McCoy v. LA
a) Counsel “overrode” the client’s explicit choice to maintain his innocence in a capital trial purportedly to save the client’s life.  

(1) D has the right to insist that counsel refrain from admitting guilt, even when counsel’s experienced-based view is that confessing guilt offers the D the best chance to avoid the death penalty

b) SCOTUS used the 6th Am.-protected “autonomy” of Faretta over traditional Strickland test to vacate the conviction and death sentence on constitutional grounds.  

c) In Nixon, client did not object, but here D did and court says you cannot override client’s fundamental right to autonomy over your trial. 

6. Enemy combatants

a) Right to counsel is so fundamental that even enemy combatants have it

b) Essential building block of right to fair trial proceedings
1. The right to self-representation is not an unfettered or absolute right

1. Courts may deny the right of self-representation (i.e., Faretta rights) if it is not timely asserted (and may delay trial)

2. Courts may impose reasonable restrictions on self-representation to preserve the dignity of the courtroom (Faretta v. California)

1. All persons acting as counsel, including pro se counsel, are expected to abide by the relevant rules of procedural & substantive law

3. Courts may appoint "standby counsel" to aid the accused (Faretta v. California)

1. And when a court suspects that an accused proceeding pro se may ultimately need the assistance of counsel, they may appoint "standby counsel" to aid the accused and, if necessary, step in to assume the defense

4. Courts may deny the right of self-representation altogether if it appears that the accused is not minimally competent to conduct his own defense (Indiana v. Edwards)

1. Indiana v. Edwards = recognizing the challenge posed for trial judges in cases where a potentially incompetent D seeks to represent himself, the Supreme court held that courts may impose a heightened competency standard for a D who wants to represent himself at trial

1. First = in affirming the TC's denial of D's request to proceed pro se, the Supreme Court concluded that there was good reason to distinguish between competency to stand trial & competency to represent oneself at trial

. i.e., there's a difference between the ability to play the significantly expanded role required for self-representation even if one can play the lesser role of represented defendant

a. Second = allowing a D who truly lacks the mental capacity to conduct his defense without assistance of counsel would undercut the most basic of the Constitution's criminal law objectives:

. Providing a fair trial and
. The appearance of a fair trial to all who observe them

a. Although a competent D has a right to self-representation at trial, there's no such right on appeal
III. initiating prosecution

A. charging decision

1. Initial charges filed in a complaint

a) Complaint must be supported by an affidavit or information

2. Probable cause Review

a) Once initial charges are filed & D has not been arrested within a warrant, a probable cause review must be done w/in 48 hours 

b) Judge assesses whether there is probable cause for the charges

3. Factors influencing the decision of whether to prosecute a case:

a) Economic realities

b) Prosecutorial priorities: 

c) which prosecutions are likely to bring the greatest benefit to the community

d) merits & strengths of each individual case

e) overall impact on victims, their families, law enforcement, and all members of the broader community
B. prosecutorial discretion

1. Overview: 

a) Decide (as long as have probable cause): how many counts to bring, severity of the crime to charge, which suspects to use and which to charge as defendants.  
2. Decision not to prosecute

a) Inmates of Attica v. Rockefeller
b) Factors

(1) Resources

(2) Strength of evidence

(3) Prosecutorial priorities

(4) Background of individual

(5) Impact on victim & community

(6) Need for cooperation

3. Limits
a) Statutory
(1) Can only charge conduct that the legislature has designated as a crime

(2) As long as the charges are supported by probable cause, it is within the prosecutor’s discretion to decide whether to bring a charge with a greater or lesser potential punishment. 

(3) Federal double jeopardy law does not bar separate sovereigns from charging the same offense

(4) The prosecution of criminal contempt cases arising out of private disputes should be handled by public prosecutors

(a) Young v. US ex re. Vuitton et Fils S.A. (1987): Fed. Rule of Criminal Procedure 42(b) allows for the prosecution of criminal contempt, but it does not allow the victim to be the prosecutor.  

(5) Violation of internal US Attorney Manual guidelines does not provide the defendant grounds to contest the charges
b) Administrative Limits

c) Ethical Limits
(1) Although prosecutors are held to a high ethical standard, they are rarely disciplined for improper charging of cases.  

(2) Michael Nifong – Duke lacrosse rape case

(a) DA, who was running for political office at the time of the case, filed rape charges against three university athletes despite being aware of serious problems with the case.  At the time the charges were files, Nifong knew that there was no DNA evidence linking the athletes to the accuser.

(3) Bill of attainder: legislative act which inflicts punishment without judicial trial & includes ay legislative act which takes away the life, liberty or property of a particular named or easily ascertainable group of persons because the legislature thinks them guilty of conduct which deserves punishment. 

(4) Ex post facto law: law that punishes acts that were legal at the time they were committed.
d) Constitutional Limits

(1) Bill of Attainders

(a) “Trial by Legislature” – cannot pass law to punish a particular group

(2) Ex post facto clause
(a) Prohibits from criminalizing after the fact

(b) Prohibits from retroactively extending the statute of limitations
(c) Allows retroactive application of registration laws
(3) Equal Protection clause

(4) Due Process Clause 
C. selective/discriminatory enforcement

1. Violates Equal protection

a) Prosecute b/c of race or religion (or 1st Am. right)

2. Cases

a) Wayte
(1) Equal protection standards require petitioner to show both that the passive enforcement system had a discriminatory effect & that it was motivated by a discriminator purpose

(2) D was a war protestor & refused to register for the Selective Service System.  Wrote a letter to the SSS saying that will not comply and was indicted.  
b) Armstrong
(1) For a D to be entitled to discovery on a claim that the prosecuting attorney singled him out for prosecution on the basis of his race, must show that the government declined to prosecute similarly situated suspects of other races
(a) must demonstrate that the federal prosecutorial policy had a discriminatory effect and that it was motivated by a discriminatory purpose

(b) Must show that similarly situated individuals of a different race were not prosecuted
(2) In the absence of clear evidence to the contrary, cts presume that they have properly discharged their official duties
3. Standard (Wayte / Armstrong)
a) Discriminatory effect

(1) Compare to others “similarly situated”

b) Discriminatory purpose

4. Vindictive prosecution – DP Violation
a) Blackledge v. Perry
(1) Cannot retaliate against D for exercising constitutional right 

(2) Rebuttable presumption
(a) No presumption of vindictiveness when a prosecutor threatens to increase charges if a defendant does not accept a plea offer

IV. Charging Mechanisms

A. Timing of Charging Decision

1. Possibility #1

a) Crime ( Complaint ( First Appearance ( Preliminary Hearing or Grand Jury
2. Possibility #2

a) Crime ( Pre-arrest investigation ( Grand Jury or Preliminary Hearing ( Formal charges ( Arrest

B. Arrest before Formal Charges


1. Gerstein Review

a) Judge decides whether probable cause for arrest

(1) Ex parte process

b) Timing

(1) “without unnecessary delay”

(2) Ordinarily w/in 48 hours of arrest (Riverside v. McLaughlin)
C. Screening Processes

1. grand jury

a) Overview:

(1) 23 juries

(2) Primary mechanism for bringing federal charges

(3) Buffer to protect citizens

(4) Right not incorporated to states
(5) Applies to “infamous crimes”

(a) Can result in imprisonment in a penitentiary or hard labor

(6) Prosecutors run

(a) No right to defense counsel

(b) No right to exculpatory evidence (Williams)

(c) Hearsay and inadmissible evidence (Costello)

(7) Grand jury secrecy

(a) Transcripts remain secret until released by the court

(8) No probable cause requirement

(9) Ex Parte process
(a) only the prosecutor is represented in grand jury proceedings

(b) no defendant or defense counsel

(c) no judge

b) Functions

(1) Screens cases, decide which should be indicted, investigation

(2) Power to subpoena witnesses & documents

(3) Do not have the power to bring charges without the agreement of the prosecutor

c) Role Today: investigative grand juries; accusative grand juries; administrative grand juries

d) Right to Grand Jury?

(1) Federal

(a) 5th Amendment

(b) Any “infamous” crime

(c) “information” for misdemeanors

(2) California

(a) No right
(b) G/J right not incorporated

(c) Used for sensitive & political cases

e) Cases

(1) Hurtado v. California: states are free to bring charges for serious crimes without using a grand jury, since the right to grand jury is not incorporated under the Fourteenth Amendment
(2) Costello: Only hearsay evidence was provided at grand jury, but no firsthand knowledge.  Indictment considered valid bc no constitutional provision prescribing evidentiary rules.  
(3) Williams – Prosecution not required to present exculpatory evidence 
(a) Held that requiring the prosecution to present exculpatory as well as inculpatory evidence would alter the grand jury’s historical role, transforming it from an accusatory to an adjudicatory body & would be incompatible with the system. 

2. preliminary hearing

a) Overview:

(1) Mini-trial 
(a) Another mechanism to screen cases & generally open to the public
(b) Must meet same evidentiary standards at trial ( crucial to preserving evidence for trial

(c) Fed. R. Crim. Pro. 5.1

(2) No jury; judge decides

(a) Once a magistrate or judge finds probable cause, the D is “bound over” for trial on charges filed by the prosecutor.  

(3) Different standards for different jurisdictions

(4) Results in “information,” not “indictment”

b) What else can happen?

(1) Securing testimony of witnesses (Crawford)
(2) Motion to suppress

c) Strategy

(1) Defend full bore

(a) If preliminary witness is high risk for no-show at trial, since the “read through” may come in handy later
(2) Sit back and watch

(a) Don’t want to reveal trial strategy

(b) If litigate suppression and lose early, stuck with a de novo review of the transcript by the trial court

d) Lower standard of proof – probable cause determination

e) Substantive trial rights still apply to preliminary hearings

(1) No right to jury and no right to proof beyond reasonable doubt

D. FOrmal Charges

1. Fed. R. Crim. P. 7

a) Nature and content

(1) “plain, concise, and definite statement of the essential facts:

(2) Signed by attorney for government

(3) Give official citation of statute 
(4) Extra details available in “Bill of Particulars”

2. Joinder
a) Joinder:

(1) Rule 8(a): When different crimes are charged together

(2) Rule 8(b): when defendants are charged together

b) Severance

(1) Rule 14(a): undue “prejudice” from joint trials

(2) Rule 14(b): inspection of D’s statements/confessions

c) Zafiro v. United States
(1) Each D claimed that he/she did not own drugs

(2) “mutually antagonistic” defenses do not get automatic severance

d) Bruton Problems

(1) Bruton v. US
(a) Cannot use confessions by one D to implicate co-D

(b) Co-D must have opportunity to cross-examine D

(c) Cannot cross-examine a piece of paper

(d) Jury instructions inadequate to safeguard rights

(2) EX:

(a) Prosecution calls police officer to testify:
(i) “Evans told me that he and Bruton committed the robbery.”
(b) If tried together, Bruton cannot force Evans to take the witness stand and explain his statement
(i) Evans has 5th Amendment right
(ii) But, Bruton has right of confrontation
e) Prosecutor’s Choice
(1) Separate trials for each defendant

(2) Try jointly, but forego confession

(3) Redact confession
E. Arraignments

1. Fed. R. Crim. P. 10 (arraignment)
a) Provide copy of charges
b) Read indictment

c) Ask for plea
V. Bail & Pretrial Detention

A. General
1. Why Important

a) Personal costs

b) Impact on family & job

c) Stigmatizing

d) Preparation of case

e) Demeanor, self-esteem

2. If don’t grant

a) Impact of bail decision on overcrowding of jails

b) Impact of bail decisions on suspects who would not receive lengthy prison terms

3. Bail Bondsman

a) Bounty hunters

b) Legal restrictions

c) Remission of forfeitures

4. California’s New Bail System

a) Oct. 1, 2019

b) California changing bail system

c) “low, medium, high risk” assessments

B. legal standards
1. 8th Amendment

a) “Excessive bail shall not be required…”

(1) SCOTUS stated that 8th Am. only provides that only where bail is permitted, it shall not be excessive, NOT that bail must be permitted.
2. Federal Bail Procedures

a) Most jdx police have a bail schedule where they can release a D on bail before he/she makes a court appearance. 
b) Type of Bonds

(1) OR (“Own Recognizance”)

(a) permits release upon the promise to appear in court
(2) Secured Bond

(a) secured by a deed to property
(3) Unsecured Bond

(a) based on a cash deposit and promise to pay the remainder if the D fails to appear.  Bondsman takes 10 percent of the amount of the bond.  If the D’s family posts bond & the D satisfies all conditions for pretrial release, the cash deposit is refunded by the court.
c) Conditions of Bond

(1) D may be subject to supervision or rehab program before trial & failure to comply can result in reincarceration
d) “Nebbia” Hearings

3. Preventative Detention

a) Constitutionality of Bail Reform Act of 1984 (governs bail in the federal system)
(1) Prior to this act, the sole factor that courts were to considered was whether the D was a flight risk 

b) Bail Pending Appeal:
(1) burden shifts to the D to show why he should be released pending appeal if the court finds “by clear and convincing evidence that the person is not likely to flee or pose a danger to the safety of another person
c) US v. Salerno

(1) Constitutional Due Process Analysis

(a) Detention is NOT “punishment”

(b) Necessary government regulation

(i) Compelling gov interest

(ii) Least restrictive alternative

· Housed separately

· Hearing for detention, review, clear & convincing evidence
d) Impact of Preventative Detention
(1) Detention of Material Witnesses

(a) U.S. v. Awadallah
(i) Material witness has information regarding a criminal proceeding whose appearance may become impracticable to secure by subpoena.  

· May be detained pretrial

(ii) D detained for 20 days before grand jury, where he perjured himself & gov brought charges for making false statements.
(iii) No constitutional impediment to detention of grand jury witnesses

(2) Sexually violent predator acts

(a) Used to incarcerate other types of individuals who do not face criminal charges but continue to pose a danger to society

(b) Kansas v. Hendricks
(i) SCOTUS upheld the constitutionality of preventative detention by balancing the need for detention against the D’s liberty interests.

· 1994 Kansas sexually Violent Predator Act: establishes procedures for the civil commitment of persons who are likely to engage in predatory acts of sexual violence

· D was an inmate with a long history of sexually molesting children

(3) Immigration detentions

(a) Zadvydas v. Davis
e) Detention & the War on Terrorism 
(1) Building on Salerno
(2) Regulatory interests of society

(3) Aggressive use of detention of “enemy combatants” 

(4) Potentially indefinite detention

C. SEtting Bond
1. (2) Key Grounds

a) Flight Risk

b) Danger to Community

2. Factors to Examine

a) Seriousness of case

b) Strength of evidence

c) Prior record

d) Ties to community

e) Other factors
VI. discovery

A. General

1. Prosecution’s “discovery” Devices

a) Search warrants

b) Interrogations

c) Line-up

d) Interview

e) Grand Jury

B. statutory discovery

1. Basic Discovery 

a) Statutory Requirements

(1) Fed. R. Crim. Proc. 16 – Reciprocal Discovery
(a) Prosecution’s Obligations   
(i) Must disclose:

· D’s statements
· D’s prior records
· Tangible evidence
· Reports of Examinations and tests
· Expert reports
(ii) Does NOT cover
· Witness statements
· Exculpatory Evidence
(b) Defense obligations
(i) Must Disclose

· Tangible evidence
· Reports and examinations
· No witness statements  (Rule 26.2)
(2) Fed. R. Crim. Proc. 26.2 (“Jencks” Act)

(3) CA Discovery Rules

(a) Statute Covers

· Names & Addresses of witnesses 
· Felony records of witnesses
· Exculpatory evidence
· Witness statements
· Reciprocal discovery
(4) Williams v. Florida (statutory & rule discovery is a 2-way street)

(a) The privilege against self-incrimination is not violated by a requirement that the D give notice of an alibi defense and disclose his alibi witnesses
(i) Alibi’s can be easily fabricated & must be weighed against the State’s interest in protecting itself against an 11th hour defense.  

b) Constitutional Requirements

(1) “Brady/Giglio” Rule

(a) Brady
(i) Suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material to either guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.  

(ii) Prosecution must provide exculpatory evidence to the defense
(b) Giglio
(i) Prosecution must disclose evidence that undermines the prosecution’s case by impeaching its witness.  
· When the reliability of a given witness may well be determinative of guilt or innocence, nondisclosure of evidence affecting credibility falls within this rule.  

· Impeachment evidence, as well as exculpatory evidence, falls within the Brady rule.  

(c) Bagley
(i) Suppression of evidence amounts to a constitutional violation only if it deprives the defendant of a fair trial.
(ii) A conviction must be reversed only if the evidence is material in the sense that its suppression undermines the confidence in the outcome of the trial.  Prosecution’s failure to respond may impair the adversary process, but does not necessitate a different standard of materiality.  The prosecutions response misleadingly induced defense counsel to believe that the key witnesses could not be impeached.  

· Apply Strickland standard and evaluate whether the prosecutor’s withholding of evidence was material that it would have changed the outcome in the trial. 

(2) Brady/Bagley standard: requires judges to evaluate on a case-by-case-basis whether withheld information would have had a reasonable probability of affecting the defendant’s case
2. California Discovery Rules

a) Statute covers:

(1) Names & addresses of witnesses

(2) Felony records of witnesses

(3) Exculpatory evidence

(4) Witness statements

(5) Reciprocal discovery

3. New Ethical Rule 3.8

a) Prosecutor duty to provide exculpatory material

b) Prosecutors do not decide whether material

C. expert reports

D. brady disclosure
1. Constitutional Discovery

a) Exculpatory Evidence

b) History of Rules

(1) Using perjured testimony violates DP

(2) Not disclosing critical evidence

(3) Not disclosing impeachment

2. Brady v. Maryland (1963)
a) Rule: Due Process requires the prosecution disclose all material (exculpatory) evidence to the defense prior to trial. Brady v. Maryland. Prong 1 of Brady requires a showing of suppression by the prosecution team. Prong 2 of Brady requires that the suppressed evidence was material. Materiality under Brady is defined as “evidence that creates a reasonable probability of a different outcome at trial.” Bagley.
b) Rule: Due Process is violated when suppression of Brady evidence results in a conviction even if the prosecutor was acting in good faith. Kyles v. Whitley. Knowledge of Brady information is imputed to the prosecutor when it is known to any member of the prosecutor’s team, including the police. Id. Moreover, courts look at all Brady disclosures together, not in isolation. Id. U.S. v. Giglio added that information that impeaches a prosecution’s witness is exculpatory evidence under Brady. Benefits given to the witness for testimony may incentivize the witness currying favor with the prosecutor, therefore, such benefits and impeachment evidence must be disclosed under Brady/Giglio. 
c) Step 1: Was the evidence suppressed prior to trial?

(1) Sufficient time for the defense to use it at trial?

(2) Does evidence qualify as Brady?

(3) Defense does not have to request. 

d) Step 2: is person considered a member of the prosecution team?

e) Prosecutor withheld co-criminal’s statements (he admitted he was the shooter).
f) Step 3: Materiality – reasonable probability of a different outcome. 

(1) Different outcome does not have to be proven innocence. 

(2) Cumulatively – Kyles 

(3) If D requests something and prosecution withholds it, it is a better argument for materiality than if the defense did nothing. 

g) Suppression was a violation of Due Process and 14th Amendment.

h) Prosecutor has duty to disclose
(1) Exculpatory evidence

(2) Relevant to guilt or sentencing

(3) “Material”

(a) Whether it would make a difference in punishment or guilt.

(b) Reasonable probability of a different outcome.
i) Society wins when criminal trials are fair. 

j) Brady did not state a particular time exculpatory evidence be provided, as long as it is in sufficient time for the defense to use it at trial.

3. Brady/Giglio Rule

a) Statutory Discovery

(1) Federally constituted mandate

b) Prosecutor (and his entire “team”) has duty to disclose

(1) Rule 16 – Prosecutor’s Obligations

(a) D’s statements/prior records

(b) Tangible evidence

(c) Reports of Examinations and tests

(d) Expert reports

(2) Rule 16(b) – Defense Obligations

(a) Tangible evidence
(b) Reports and examinations

(c) No witness statements

(3) Exculpatory or impeachment evidence

(a) Giglio extends it from just exculpatory evidence to impeachment.
(b) Impeachment: something that goes to the credibility of the witness OR evidence itself

(i) Including the police witnesses

(ii) Often impeachment evidence that Brady turns on 

(4) Relevant to guilt or sentencing 

(5) “Material”

(a) Reasonable probability outcome would have been different
(i) Bagley “Materiality” Standard

· “Suppressed evidence is material only if there’s a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”
· Based upon Strickland v. Washington (1984)

(b) Big limitation – depends on the facts, so there is a certain amount of play.

(i) Different outcome does not have to be proven innocence. 

(c) Good prosecutor will say case agent should have told me, but evidence is so strong here, we should not turn it over and would not change case so it is not material.

(d) Violation only occurs if materiality is established – articulate why those materials, had they been disclosed prior to trial, would have resulted in a different outcome at trial.

(e) Have to apply the test to the specific facts of the case to reach a specific conclusion.

(f) Have to think of it cumulatively – even if one would not have tipped the balance, if you consider all of it together, it creates a comprehensive defense. (Kyles)

(g) State whether or not it will be enough – “this is probably not enough to be a Brady violation, but this is his best shot.”

c) What qualifies as Brady?

(1) Evidence suggesting someone else committed the crime

(2) Prior inconsistent statements of witnesses 
(3) Evidence of witness motive to lie

(4) Information undercutting police and lab witnesses

(5) Evidence supporting defense theory
(6) Anything that would cause a prosecution witness to curry favor with the government.

d) Defense has to make a request for Brady evidence?

(1) General request: “I’m requesting all information pursuant to Brady/Giglio.”

(2) But prosecutor’s duty regardless of how defense frames it. Even if no request there is duty. Bad faith is not required, but if you show it or did ask and they don’t comply, it is a good way to show information was material.

e) Pitchess motion can be made by any party to reveal personnel records about officers. 

(1) Pitchess motion should assert Brady grounds for disclosure bc Brady is broader than what is authorized by Pitchess provisions.

(2) DA might use Pitchess to meet Brady obligations if they are worried about it (i.e., if officer is suspected of being in a gang)

f) Cases

(1) Williams v. Florida

(a) Alibi notice rule does not violate 5th or 14th Amendment

(i) Court says this leads to better resolution of cases.

(ii) Notice of alibi is subject to reciprocal discovery

(b) Just accelerates the timing of disclosure

(c) Burger concurrence:

(i) Rule can actually lead to better resolution of cases

(d) Black dissent:

(i) Different decision after prosecution’s case

(ii) Rule violates 5th Amendment.

(2) Kyles v. Whitley

(a) Look at all Brady problems together, not in isolation

(b) Brady problems with the case:

(i) Inconsistent witness statements

(ii) Evidence linking Beanie to another murder

(iii) Implicit deal with Beanie

(iv) List of other cars

(c) PD did not tell DA about everything, but Supreme Court says it does not matter.

(i) Have to ask cops for Brady information.

(ii) Have to make it clear that you have a Brady duty to them.

(iii) If any member of the prosecution team has access to evidence, that evidence is imputed to the prosecution whether they knew it or not. 

(iv) Pitchess: statutory discovery of police misconduct in CA. In Pitchess, you have to make a motion, file a showing, while prosecution must make Brady disclosures regardless. 

(3) Banks v. Dretke (2004)
(a) Charged in a capital case

(b) Relied on testimony of Farr

(c) Did not disclose he was an informant

(4) US v. Ruiz (2002)

(a) Discovery for Guilty Pleas
(i) No requirement to disclose impeachment evidence

(ii) Interfering with plea bargaining process
(5) Arizona v. Youngblood (1988)

(a) Unless a D can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of process of law. 
(b) Duty to Preserve Evidence
(i) Potentially exculpatory evidence

(ii) Bad faith

(iii) Illinois v. Fisher (2004)

· Reaffirmed Ariz. v. Youngblood
(iv) CA v. Trombetta: due process did not require the police to preserve breath samples from drunk drivers bc the preserved samples were unlikely to help the suspect’s defense.
E. reciprocal discovery

1. Prosecution’s Obligations (R. 16(a))

(1) D’s statements

(2) D’s prior records

(3) Tangible evidence

(4) Reports of Examinations and tests

(5) Expert Reports

b) Does NOT cover

(1) Witness statements

(a) After direct exam of witness, then you have to give prior witness statements to other side to be able to cross examine.

(i) Reality is you do have to turn over the witness statements.

(2) Exculpatory evidence

2. Defense Obligations (R. 16(b))

(1) Tangible evidence

(2) Reports and examinations

(3) No witness statements (R. 26.2)

3. Are reciprocal Rules Constitutional?
a) Williams v. Florida
(1) Alibi notice rule does not violate 5th or 14th Amendment
(2) Just accelerates the timing of disclosure

(3) Burger Concurrence:

(a) Rule can actually lead to better resolution of cases

(4) Black Dissent

(a) Different decision after prosecution’s case

(b) Rule violates 5th Am.

4. Sanctions for Non-Disclosure

a) Order inspection

b) Continuance
c) Exclude evidence (Taylor v. III.)
d) Other sanctions, jury instructions, etc.

VII. Plea Bargaining

A. Overview

1. Types of Pleas

a) not guilty

(1) Why do 95% of Def’s plead guilty?

(a) Support for plea bargaining

(i) Less exposure, certainty, avoid judge hearing details of case, limited resources and efficiency concerns, need for cooperating defendants, individualizing justice. 

(b) Criticisms of Plea Bargaining

(i) Innocent D’s plead guilty

(ii) Behind-the-scenes negotiations

(iii) Hides police misconduct

(iv) Insufficient victim involvement

(v) Disparity in treatment

b) No lo contendre

c) guilty

2. Role of Judge

a) Fed. R. Crim. P. 11

(1) No judicial involvement in plea bargaining

3. Constitutionality

a) Brady v. United States
(1) Tough bargains are not unconstitutional bargains

(2) Prohibited bargaining tactics:

(a) Threats 

(b) Misrepresentation

(c) Improper behavior

4. Remedies for Breaches of Plea Agreements

a) Defense Remedies

(1) Withdraw plea or specific performance (Santobello)

b) Prosecution Remedies

(1) Agreement null and void (Ricketts v. Adamson)

5. Ineffective assistance of counsel during plea bargaining

a) Hill v. Lockhart (1985)

(1) D pled guilty to 1st degree murder

(a) 35 year deal

(2) Claimed ineffective assistance of counsel


(a) Attorney said parole after 1/3 term when actually ½ term

(3) Court rejects because no showing of prejudice

(a) i.e., he would not have pled guilty but for bad advice

b) Padilla v. Kentucky (2010)

c) Missouri v. Frye (2012)

(1) D offered plea deal

(2) Lawyer failed to inform D of offer

(3) D given harsher sentence

(4) USSC allows D to show “prejudice”

(a) Offer would have still been available

(b) D would have accepted offer

d) Lafler v. Cooper (2012)

(1) D offered 51-85 mos.

(a) Declines and gets 175-360 months

(2) Claims ineffective assistance of counsel

(3) USSC allows evidentiary hearing

(4) Scalia strong dissent

(a) No right to plea bargain 

(5) D got full trial

B. cooperating witnesses

C. global plea offers

D. diversion

VIII. Guilty Pleas

A. Overview

1. What is a guilty plea?

a) Waiver of Rights

b) Admission that D committed crime

2. Consequences
a) Difficult to withdraw

b) Effectively ends case except for sentencing

c) Waives most issues for appeal

(1) Exceptions & Conditional Pleas

3. Case

a) Boykin v. Alabama (1969)
(1) D charged with robbery & faced death penalty

(2) Took guilty plea w/out asking D any questions

(3) Guilty plea is more than an admission – is a waiver of rights

B. Procedure for guilty pleas

1. Requirements

a) Knowing, intelligent & voluntary

b) Fed. R. Crim. P. 11

(1) Advise of rights

(2) Advise of nature of charges (Henderson – elements)

(3) Advise of consequences

(4) Plea agreement

(5) Threat

(6) Factual basis

2. Remedies for Breaches of Plea Agreements

a) Defense Remedies

(1) Withdraw plea or specific performance (Santobello)

b) Prosecution Remedies

(1) Agreement null & void (Ricketts v. Adamson)

3. Cases

a) Henderson v. Morgan (1976)

(1) D charged with 2nd degree murder

(2) D pled guilty even though he wasn’t advised that he needed intent to kill

C. intersection of immigration and criminal law

1. Cases

a) Padilla v. Kentucky (2010)

(1) 6th amendment guarantees D the right to be informed of immigration consequences of guilty pleas

D. west/alford pleas

1. West/alford pleas

a) Pleading guilty to crimes without true factual basis

E. withdrawing guilty pleas

1. Timing

2. “Fair & Just reason”

3. “Harmless error”

IX.  speedy trial rights

A. Periods of Delay
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B. Constitutional Standards

1. Pre-Arrest/Charges

a) 6th Am. does not apply

b) Statute of limitations ( main protection

c) Constitutional Right:

(1) Due Process

(a) Bad Faith

(b) Prejudice

d) Speedy trial rights are not triggered until D has been formally charged. 

2. Post-Arrest/Charges

a) Speedy Trial Acts

b) Barker v. Wingo (Balance Factors)

(1) Length of delay

(2) Reason for delay

(3) D’s assertion of right

(4) Prejudice to Defendant

3. Standards
a) Dogett v. U.S. (1992)

(1) Length of Delay (8.5 yrs)

(a) 1 year trigger

(2) Reason for Delay

(a) “official negligence”

(3) Assertion of right

(a) Cannot assert if you don’t know

(4) Prejudice

(a) Can create rebuttable presumption
(5) Rule: Excessive delay presumptively compromises the reliability of a trial in ways that neither party can prove or, for that matter, identify, and as such, a delay is per se prejudicial to the D irrespective of whether the D is actually aware of the delay during that time. 
b) Remedy

(1) Dismissal with prejudice (Strunk)
C. Delay caused by Defense Counsel
1. Cases

a) Vermont v. Brillon (2009)

(1) D went through 6 appointed counsel ( 3 year delay

(2) Counts against D in balance

(3) Does not matter that defense lawyer is “part of the criminal justice system”
b) Boyer v. Louisiana (2013)

(1) Whether a state’s failure to fund counsel for an indigent defendant for 5-years as a direct result of the prosecution’s choice to seek the death penalty should be weighed against the state for speedy trial purposes

D. Sentencing Delay

1. Cases

a) Betterman v. Montana (2016)

(1) 6th Amendment does NOT apply

(2) Alternative: Due Process or Statutory challenge

X. Pretrial MOtions & Hearings

A. Overview

1. Function
a) Education court
b) Narrow issues

c) Determine what evidence is admissible

d) Attack opposing side’s case

e) Preserve issues for appeal

f) Assist with preparation of case

g) Reason to file motions is not to win, but to make things happen, make people come in and tell you things you did not know about the case, to get the prosecutor to engage in real plea bargaining.

(1) Pre-trial motions are what moves the case to the next level, but the prosecution is rarely going to do that.

(2) Early motions are often from the D counsel to create possibilities and make things happen. Motions create a platform for change even if they are not usually granted.

2. Key Motions

a) Pitchess motion; 
(1) Can be made by any party, motion reveals personnel records about officers.

(a) DA might use Pitchess to meet Brady obligations if they are worried about it (say if officer is suspected of being in a gang.)

(2) Pitchess motion should assert Brady grounds for disclosure bc brady is b roader than what is authorized by Pitchess motions.

b) demurrer; 
(1) failing as a matter of law to state an offense like failure to state a claim (person did not commit a crime, no basis for pursuing this case)

(a) life if statute is being applied in a weird way or indictment is missing an element of the offense.

c) Kelly-Frye/Daubert; 
(1) Motion to preclude expert testimony bc it is too bogus to go to the jury

(2) Daubert weighs factors and considerations

d) Motions in Limine (motions to limit);

(1) Usually better if written out and filed before trial

(2) Usually motion to preclude expert or question expert’s qualifications (mid-trial motion in real time)

(3) Evidentiary questions

(4) A motion to the court to exclude certain evidence whose probative value is substantially outweighed by the probability that their admission will waste time or cause prejudice to the defendant. 

(a) Not specified in Rule 12

(b) Inferred: “Courts must decide any preliminary questions about whether a witness is qualified, a privilege exists, or evidence is admissible.”

(c) “The court may make any statement about the character or form of the evidence, the objection made, and the ruling. “

(5) Assist in preparation for trial

(6) Educate the court

(7) Narrows issues

(8) Attack opponent’s case

(9) Receive guidance for opening statement

(10) Determine in advance what evidence is admissible, preserve appellate issues

(11) Can use offensively or defensively

(a) Protect against evidence from other side

(b) Or can move to get ruling to admit evidence beforehand to admit questionable evidence

(i) Prosecutors can use the MIL to pave the way to get the evidence admitted beforehand and preemptively when expecting the defense to strongly object to its admission.

e) motion to suppression; 
(1) lots of reasons to file a motion to suppress that are unrelated to winning

(2) helps despite low success rates

f) motion to substitute counsel (Marsden motions);
(1) defendants unhappy with their attorney 
g) discovery motions; 
h) motions for recusal

3. Strategy

a) Best defense is a good offense

b) Probing the investigation

c) Switching the sympathies

4. Procedure

a) Time deadlines

b) Declarations

c) Evidentiary hearings

d) Judge’s options when ruling on motions

XI. Jury Trial Rights

A. trial by jury
1. why do we retain juries?

a) Barrier to gov abuse

b) Educating citizenry

c) Legitimacy

d) Putting “common sense” into the law

e) Simplifying the law

2. American Right to Jury Trial

a) Article III, § 2

b) 6th Amendment

3. When have right?

a) Duncan v. Louisiana (1968)
(1) Right to jury trial is a fundamental right

(2) States must allow for all but “petty” offenses

(3) Issue: Does the 6th Amendment Right to Jury Trial apply in state court?

(a) Is the 6th Amendment right incorporated?

b) Baldwin v. NY (1970)

(1) Anytime possible sentence is greater than 6 months

c) Blanton v. City of Las Vegas (1989)

(1) Losing license not enough

d) U.S. v. Nachtigal (1993)

(1) $5,000 fine not enough

e) Lewis v. U.S. (1996)

(1) Stacking up petty offenses is not enough

4. Jury – Zoom

a) Rule: The Sixth Amendment guarantees the right to a speedy and public trial, by an impartial jury. Jury trials are an essential part of defendant’s right to a fair trial. 
b) Sacrifice right to fair trial by continuing trial over zoom
(1) Media access over zoom (Sheppard)
(2) 3rd parties interrupt

(3) If you can’t converse with counsel are you really present at trial? Same can be said about zoom, if you can’t privately communicate with your attorney. 

c) Sacrifice right to speedy trial by postponing

d) Sacrifice societal interest 

5. Size of Jury

a) Williams v. Florida
(1) No requirement for 12-person jury

(2) Suggests as few as 6-person jury possible

(a) Ballew v. Georgia
6. Unanimity Required?

a) Apodaca v. Oregon
(1) Do not need unanimous juries

(2) 10-2; 11-1 splits

(3) May need unanimous if small jury (6 person)

(a) Burch
7. Verdict

a) General verdicts

b) Special verdicts

c) Inconsistent verdicts
B. role of jury

1. jury instructions

2. jury notes

C. jury selection & racism in crim. justice system

1. Process

a) Selecting venire (panel)

b) Selecting petite (trial) jury

(1) Challenges for cause

(2) Peremptory challenges

2. terminlogy

a) “jury pool” = venire

b) Petit jury = trial jury

c) Voir dire = questioning jurors

d) Challenges = excusing jurors

(1) Challenges for cause (unlimited; only for bias)

(2) Peremptory challenges (limited number; discretionary)

3. Selecting Venire (Panel)

a) Taylor v. Louisiana (1975)

(1) Women could not be excluded form a venire on the basis of having to register for jury duty

(2) Practice violated the 6th Amendment

(3) Right to cross-section of community

4. Voir Dire

a) Challenges for cause

(1) Juror cannot be objective and fair

b) Peremptory challenges

(1) Discretionary challenges

5. Constitutional limits on use of peremptory challenges

a) Batson v. Kentucky (1986)

(1) Modified swain
(2) Cannot use peremptory challenges to discriminate on the basis of race

(3) Justice Marshall’s concurrence

(a) Batson is only a band-aid

(b) Discrimination will continue

(c) Only true solution is to eliminate peremptory challenges
b) Making a Batson Challenge

(1) Pattern of discriminatory challenges

(2) Burden shifts to state for race-neutral reason

(3) Court decides on credibility of explanation

c) Questions after Batson

(1) Standing for E.P. challenge?

(a) Powers v. Ohio (1991)

(2) Does Batson apply to civil cases?

(a) Edmonson v. Leesville (1991)

(3) Does Batson apply to defense peremptory challenges?

(a) Georgia v. McCollum (1992)

(4) Does Batson prohibit other types of discrimination?

(a) Ethnicity 

(i) Hernandez v. NY (1992)

(b) Gender

(i) JEB v. Alabama (1994)

(c) Religion?

(d) Sexual orientation?

(5) What is the remedy for Batson violations?

(a) Reinstate juror?

(b) Start jury selection over?

(6) What qualifies as a “neutral explanation?”

d) Cases:

(1) Foster v. Chatman (2016)

(a) Clear evidence of blatant Batson violations

(b) “N” and “no” next to black jurors’ names

D. Pretrial publicity
1. Overview
a) Rule: Under the First Amendment right to free speech, the media has the right to report and the public has a right to know. The Sixth Amendment also guarantees a defendants right to a public trial.
(1) Mentioned in 2 Amendments because it is so essential to due process and fair trials. 

b) Why allow media access?

(1) 1st Amendment

(a) Media’s right to report

(b) Public’s right to know

(2) 6th Amendment

(a) Right to “speedy and public trial”
c) Closing the courtroom to reporters?

(1) Gannet (1979) – approved closures

(2) Richmond Newspapers (1980) – favored openness

(3) Global Newspaper (1982) – Case by case

(4) Press-Enterprise I (1984) – Open jury selection

(5) Press-Enterprise II (1986) – Open preliminary hearings
d) Options to avoid circus-like environment:

(1) Continuance

(2) Change of venue

(3) Sequester jury

(4) Gag order

e) Limiting Lawyers’ Comments

(1) BAB 3.6: Prohibits “extrajudicial statements that will have a substantial likelihood of materially prejudicing proceedings”

(a) Gentile v. State Bar of Nevada (1991)
f) Prior Restraints

(1) Nebraska Press
(a) Prior restraints should not be imposed

(b) Consider alternatives:

(i) Change of venue

(ii) Postponement

(iii) Voir dire

(iv) Jury instructions
(v) Sequestration

2. media’s influence on criminal justice system

a) Jurys can know about D

(1) Skilling v. United States
(a) D claimed prejudicial pretrial publicity

(b) Court upheld conviction

(c) No presumption 

(d) D did not prove prejudice

(e) Jurors can know about D
(f) Rule: Prejudice due to pretrial publicity is not presumed, especially in a case in which jurors' actions run counter to that presumption. A jury's ability to discern a failure of proof of guilt of some of the alleged crimes indicates a fair minded consideration of the issues. 
(2) Irvin v. Dowd
(a) Rule: Failure to accord an accused a fair hearing violates even minimal standards of DP. It is not required, however, that the jurors be totally ignorant of the facts/issues involved. 

(b) Important cases can be expected to arise public interest and scarcely any of those best qualified to serve as jurors likely will not have formed some impression or opinion of the merits of the case. 

(c) Here, build-up of prejudice is clear and convincing. 
b) Sheppard v. Maxwell
(1) Rule: DP requires accused receive trial by impartial jury free from outside influences. Trial courts must take strong measures to ensure balance is never weighed against the accused. However, there is nothing that proscribes the press from reporting events that transpire in the courtroom, but where there is a reasonable likelihood that prejudicial news prior to trial will prevent a fair trial, the judge shouldn’t continue the case until the threat abates or transfer it to another county not so permeated with publicity. 
3. cameras in the courtroom

a) Televised Proceedings

(1) Chandler v. Florida (1981)

(a) No per se due process violations

(b) Cameras do not need to be obtrusive

(c) No showing of prejudice

(d) Rule: To demonstrate prejudice in a specific case a D must show something more than juror awareness that the trial is such as to attract the attention of broadcasters. 

b) Rule 1.150

(1) Judge sets the rule

(2) Absolute discretion

E. Substantive trial rights

1. Everything that depends on D’s rights at trial that conflict with other rights 

a) Rule: During trial, the Sixth Amendment supports the defendant’s right to a fair trial. Substantive trial rights are everything that depends on the defendant’s rights at trial that conflicts with other rights. The Sixth Amendment includes the right to a speedy and public trial by an impartial jury, as well as the right to confront and be present at trial. 
b) Media Rule: Under the First Amendment right to free speech, the media has the right to report and the public has a right to know. The Sixth Amendment also guarantees a defendant’s right to a public trial.

c) These rights include the right to be present at trial, the right to subpoena witnesses, right of confrontation, privilege against self-incrimination, the presumption of innocence, the right not to appear in prison garb and the right to a jury verdict from Apprendi. 

d) How can I have a fair trial when dressed in jail garb?

e) How can I confront witnesses if I am not in the same room and see their face? Maryland
f) How do you keep a fair trial and prevent people from dying of COVID?

(1) Balance trial rights against other important rights and societal needs.

g) There must be constitutional standards that are observed

h) Sometimes we can shackle you and sometimes we cannot.

(1) If we do, there needs to be an individual procedure of balancing a showing of need vs due process right not to appear in prison garb and shackles at your jury trial.

(2) If D is shackled with stun belt, vest, cuffs, and worried and obsessed about being shocked and worried you are going to defecate and lose bladder if stunned by the judge, you are not really present at your trial. 

(3) Fear of being embarrassed in courtroom is real. 
i) Some witnesses are so fragile, law is going to have to balance protecting witness right to avoid being traumatized vs D’s right to confront witnesses. 
j) Ex: How do we balance D’s right to fair trial with reality that there is a pandemic going on?

k) Unmuting mic, violates due process. 

2. Right to be present at trial

a) All emanate from the constitutional due process requirement of the dignity of the proceedings and the dignity of the D. 

(1) D’s have to lose it on their own through shocking and inappropriate efforts at trial.

b) It is harder to lie to a person’s face than behind their back. 
c) Illinois v. Allen
(1) Right to be present

(a) Part of right to confront

(2) Not an absolute right

(a) D has right to be present at trial but not the right to engage in unruly conduct. Court may take security measures to safeguard their courts. But visible shackling of Ds raises serious due process concerns. 

(3) No right to disrupt proceeding

(4) In some situations, binding and gagging might possibly be the fairest and most reasonable way to handle a D who acts as Allen did. 

(a) Under these circumstances, court holds Allen lost right guaranteed by 6th and 14th Amendments to be present throughout his trial. 

(5) Constitutionally Permissible Options: removal, gagging, contempt

(a) Dehumanizing to bound and gag no matter how inappropriate they are.

d) Must show prejudice

(1) Jurors heard chains/saw shackles

(2) Jurors thought D was dangerous due to high security

(3) D felt he could not take the witness stand bc jury would glean he was shackled

(a) Limit right to take the stand

(4) D’s fear of being shocked prohibited him from meaningfully interacting with counsel

(5) Can the jury ascertain that he is shackled? If they do is that going to cause them to think D is dangerous?

(6) How has the D been prejudiced? 

(a) Ex: D walking in chains during break, jury must have seen him.

(b) Ex: Jury see stun belt, and determine that D is dangerous. 

(c) Could violate due process to make D appear in orange jail garb while everyone else at trial is in suits, etc. makes them stick out.

e) Is D able to meaningfully be at his own trial?

(1) Is D able to interact with counsel?

(2) Is he able to listen to witnesses he is “confronting?”

3. Right to subpoena witnesses

4. right of confrontation

a) Coy: Screens violate the right to confront
(1) Young children in sex case testify behind screen so they and D do not see each other. 

(a) SC put a stop to screening bc 6th Amendment which requires presence, oath, cross-examination and being able to analyze the demeanor of witness.

(2) Presence

(3) Oath

(4) Cross-examination

(5) Demeanor

(6) The right to confront means in person, present, in front of each other, live.

(a) Everyone will see how witness acts, whether they are evasive, obnoxious, 

(b) Jury, the trier of fact, having heard it all live and in person will better evaluate it.

b) Desire to protect victims from re-traumatizing and dehumanization process of witnesses. 

(1) Must relive traumatic criminal experience they said they suffer and must be questioned by an opposing attorney. 

c) Crawford v. Washington (2004)
(1) Wife gives recorded statement to cops right after offense, making statements that husband did not act in self-defense and started fight

(2) D takes stand and testifies that he acted in self-defense

(3) Prosecution tries to call D’s wife, wife asserts marital privilege, but judge admits her recorded statement bc she is unavailable to testify and it is reliable bc it is a recorded statement to the police, even though it is hearsay. 

(4) 6th Am. right of confrontation regardless of hearsay exception

(5) If “testimonial evidence,” defense must have right to cross-examine

(6) Holding: No “testimonial” hearsay statement at trial unless D had a prior opportunity to cross-examine the declarant. ‘

(a) The reliability is the process, the right to confront is what makes it reliable. 

(b) The reliability of the evidence is by virtue of it going through legal process live subject to confrontation and cross examination. 
(7) Testimonial

(a) No testimonial hearsay can be admitted unless it was subjected to prior cross-examination

(b) It is the opportunity to cross-examine, even if at a preliminary hearing the D does not cross-examine, the opportunity is what is important.

(c) Ex:

(i) Witness statements in police report

(ii) Body-worn camera statements

(iii) Recorded witness statements during interrogation

(iv) Prior witness testimony not subject to cross-examination (grand jury testimony)

(v) Afidavits
d) Right to Direct Confrontation?

(1) Maryland v. Craig 

(a) Child victims testifying by one-way closed-circuit television
(b) Individualized showing of trauma to child-witness

(c) Rule: To invoke procedure, judge must determine that testimony by child victim in the courtroom will result in the child suffering serious emotional distress such that the child cannot reasonably communicate.

(d) Rule: Supreme Court has repeatedly held that Clause permits, where necessary, the admission of certain hearsay statements against a defendant despite the D’s inability to confront the declarant at trial. 

(e) Rule: “Precedents establish that ‘the Confrontation Clause reflects a preference for face-to-face confrontation at trial,’ a preference that ‘must occasionally give way to considerations of public policy and the necessities of the case.’”

(f) Upheld because “necessity of the case” and safeguards of reliability. 

(g) Must balance the interest, ensure reliability of evidence by putting it through testing. Even though it did not meet face to face, is preferred but not always necessary. 

(h) If you can’t converse with counsel are you really present at trial? Same can be said about zoom, if you can’t privately communicate with your attorney. 

(i) Dissent: 

(i) Read plain language of the constitution

(ii) Should not do “interest-balancing”
e) Zoom

(1) Witnesses can hide behind screen.

(2) Being able to seen demeanor and face (masks)

(a) How can you observe a person’s demeanor in a mask? But what is solution during pandemic?

(b) Can a live jury trial in masks meet the 6th Amendment confrontation clause?

(3) Public emergency vs Accused’s constitutional rights

(4) Actions and proposals

(a) Release detained Ds based on risk

(b) Dismiss prosecutions based on risk

(c) Continue all jury trials 90 days

(d) Hold hearings without D

(e) Dispense with formal waivers

(f) Suspend speedy trial provisions

(g) Authorize video conferences over D’s objections

(h) Is it appropriate to solve this issues on the backs of the accused? Or should it try to evenly 

5. privilege against self-incrimination

a) Police must stop interrogation if D invokes his right to remain silent (Miranda)

b) Prohibits D from being called as a witness

c) Griffin v. California
(1) D invokes 5th Amendment at trial

(a) 5th A. prohibits state from calling D to witness stand and from compelling him to be a witness against himself. 

(2) DA argues that D’s failure to explain suspicious circumstances can and should be used against him.  

(a) D “won’t take the witness stand and tell you what he did”

(b) D “would know how the victim got down the alley”

(c) “victim can’t tell her side of the story. The D can.”

(d) D “is asking the jurors to do what he won’t do for himself.”

(3) Prosecutor’s cannot comment on D’s exercise of privilege and ask jury to draw adverse inference from D’s choice to invoke 5th Amendment right to remain silent. 
(4) In telling your story, you waive your 5th Amendment and you can be cross-examined. 

6. Presumption of innocence – Proof Beyond a Reasonable DOubt

a) Part of due process

b) “vital role” in American criminal justice system

c) Can switch for affirmative defense

d) Due process requires proof beyond a reasonable doubt for every element of the offense.

7. Burden of proof

a) Sometimes, D is not advancing another narrative, but just saying the People has not shown enough evidence, and that failure alone is enough to acquit.

8. right not to appear in prison garb

a) Deck v. Missouri (2005)

(1) Right not to have visual shackles, even at penalty phase of death penalty case
(2) No routine use, even for murder cases
(3) Constitution forbids use of visible shackles during penalty phase, as it forbids their use during the guilt phase, unless that use is “justified by an essential state interest”, such as the interest in courtroom security. 

(4) Dissent – jurors all know what’s actually going on

9. Role of Jury instructions

a) Sets forth elements

b) Were defendant’s actions “reasonable?”

10. right to jury verdict (apprendi)

a) Judges going to just analyze advocacy process

b) Jury of peers are going to judge more based on their view of innocence

XII. Sentencing

A. Nature of Sentencing

1. Overview

a) Using findings of jury

b) Must be reliable

c) Goals
d) Purposes of Punishment
(1) Retribution

(2) Deterrence

(3) Incapacitation

(4) Rehabilitation

e) Challenges

(1) Overcrowding

(2) Costs

(3) Racial disparity

f) Types

(1) Indeterminate
(a) Discretion to judges

(i) Full discretion to impose any sentence up to max – subject to parole. (Parole board will give you parole and judge knows that)

(ii) OR no specific term (life or 25 to life)

(b) Use of parole boards

(i) Discretion shifts from judge to parole board

(ii) Gives people incentive to rehabilitate in prison and can be a powerful motivator. Parole can be a vehicle for rehabilitation. 

(iii) Why did you commit the crime and what have you done to address that?

(2) Determinate
(a) Sentencing guidelines

(i) Statutory scheme restricts/guides judicial discretion

(b) Mandatory minimums
(c) Judge imposes a specific term (i.e. 3 years) – No parole
(d) Supporters argue determinate provides more consistency and predictability

(e) Opponents reject the formulaic and rigid approach, arguing that it does a poor job of actually assessing how deserving of punishment a D is. 

2. federal v. state

a) California

(1) Low, middle, and high terms (presumptive middle)

(2) Indeterminate sentences and parole board

(3) PRCS by court

(4) Mandatory minimums

(5) Enhancements

(a) Comes in on top of the triad sentence 

b) Federal

(1) Sentencing guidelines

(a) Often default will be middle of the range, like the triad. 

(b) Criminal history category (how many priors)

(2) Mandatory minimums

(3) No parole system
(4) Rule 35 and §5K1.1 motions

(a) Pleading allows them to go below guidelines. 

3. mandatory minimums

a) Problems

(1) Don’t individualize justice

(2) Costly
(3) Not always necessary

4. three strikes (prop 36)
a) How does it work?
b) Why was it adopted

c) Prop 36 and Recent Reforms

5. gang enhancements 

a) Gang enhancements

b) Firearm enhancements

c) Victim enhancements

6. probation reports

a) Prosecutor will usually, but not always, advocate based on what the probation reports recommends. 

b) D can convince a judge to go lower bc probation officer was not focused on case law as a lawyer would be. 

7. Sentencing Chart Zones

a) Zone A: Straight Probation

b) Zone B: Combo of probation + detention as condition of probation (intermittent confinement, community confinement, home detention)

c) Zone C: Imprisonment + detention as a condition of supervised release

d) Zone D: Straight Imprisonment

e) Earlier zones are about preserving discretion to fashion alternatives that have detention component but allow the court to impose detention that does not prevent D from working

8. Guideline Departures §5h1

a) May be Relevant (has to be an extraordinary case)

(1) Age

(2) Mental health

(3) Military service

(4) Criminal activity as livelihood

(5) Criminal history

(6) Role in the offense

b) Not Relevant

(1) Education/vocational skills

(2) Addiction

(3) Employment record

(4) Family ties

(5) Race, national origin

(6) Lack of guidance during youth

(7) Prior charity, public service, good works

9. sentencing advocacy
a) Apprendi v. New Jersey
(1) “truth in sentencing”

(a) Court can do whatever they think is right as long as it is within statutory min/max

(b) Argue what a fair and just sentence would be

(2) What facts may a judge rely upon for sentencing
(3) Rule: Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt. With that exception, it is unconstitutional for a legislature to remove from the jury the assessment of facts that increase the prescribed range of penalties to which a criminal defendant is exposed. It is equally clear that such facts must be established by proof beyond a reasonable doubt.
b) Solem v. Helm
(1) Rule: In sum, a court’s proportionality analysis under the Eighth Amendment should be guided by objective criteria, including (i) the gravity of the offense and the harshness of the penalty; (ii) the sentences imposed on other criminals in the same jurisdiction; and (iii) the sentences imposed for commission of the same crime in other jurisdictions.
c) Ewing v. California
(1) Rule: The Eighth Amendment proportionality principle applies to noncapital sentences. Four principles of proportionality review -- the primacy of the legislature, the variety of legitimate penological schemes, the nature of our federal system, and the requirement that proportionality review be guided by objective factors -- inform the final one: The Eighth Amendment does not require strict proportionality between crime and sentence. Rather, it forbids only extreme sentences that are "grossly disproportionate" to the crime. Comparative analysis within and between jurisdictions is not mandated.
(2) Holding: Ewing’s sentence of 25 years to life in prison, imposed for the offense of felony grand theft under the three strikes law, is not grossly disproportionate and therefore does not violate the Eighth Amendment’s prohibition on cruel and unusual punishments.
10. Determinate Sentencing Hypo

a) Vertical Calculation: offense characteristics
b) Robbery – base offense level: 20

c) If you think calculation is wrong, can argue offense level, not just within the range

(1) Ex: don’t think he should get brandishing a firearm bc not proven that is a firearm
d) Acceptance of Responsibility

(1) Decreases offense level by 2

(2) Timely notifying reduces it by 1 additional level. (prosecutor has to move for it)

XIII. Adj. Crim. Sentencing Scenarios + How to Calculate
How to calculate: 
Find out what the statutory maximum is --> if the sentencing range is within the maximum, then it passes Apprendi
0. If the guidelines are mandatory, they are just like statutory maximums --> anything that would increase the sentencing range must be proven and found by a jury beyond a reasonable doubt

1. If the guidelines are advisory, then anything that would increase the sentencing range may be proven by a preponderance of the evidence and the judge has discretion to impose a lesser or higher sentence (within the statutory maximum)

Step 1(a): Vertical Calculation: Offense Characteristics 
· Base Offense level (Robbery): +20 
· Specific Offense Characteristics

· P and D make arguments about what is actually applicable 

· (1) Fin Inst./Post office = +2 
· (2a) Firearm: 
· Discharged = +7 
· “Used” = +6 
· “brandished/possessed” = +5 
· (2b)“Dangerous weapon used” = +4
· “Dangerous weapon brandished/possed” = +3 
· Towels count if wrapped around hand

· “Threat of death” = +2 
· (3) Bodily Injuries 
· Any kind: +2 
· Serious Bodily Injury: +4 
· Inbetween: +3
· Permanent/Life-Threatening: +6 
· Inbetween: +5
· Cumulative adjustments from (2) and (3) cannot be greater than 11

· (4a) Abduction to facilitate commission/escape: +4 
· (4b) Physical restraint to facilitate commission/escape: +2 
· (5) Carjacking: +2 
· (6) If firearm, destructive device/controlled substance is taken: +1 
· (7) Amount of Loss

· (A) $20,000: No increase 
· (B) $20,00+: +1
· (c) $95,00+: +2 
· (D) More than $500,000: +3
· (e) More than $1,500,000: +4 

· (f) More than $3 Mill: +5 
· (g) More than $5Mill: +6 
· (H) More than 9.5Mill: +7 

Step 1(b): Horizontal Calculation: D’s Criminal History 
Step 1(c): Now Calculate the range (x-y months imprisonment)  MENTION ZONE
Step 1(d): Look to whether D follows USSG §3E1.1: Acceptance of responsibility. 
· If D ‘accepts responsibility’ (aka pleas guilty) then its (-2)

· If D does so by timely notifying pros. (-1) 
Before you reach advisory range, you can be very creative arguing the level. 
After calculating the range argue aggravating/mitigating factors, can be even higher or lower than range based on what is fair and equitable. 
Step 2:  Now you have a sentencing range -> P and D will argue a lesser or higher range based on factors
The sentencing range is advisory, now the prosecutor and defense counsel argue a lesser or higher range (but it must be within the statutory max); judge listens to arguments from both sides and then, based on the arguments, decides which sentencing range to impose

Prosecutor:
1. Argue aggravating factors, to get a higher sentencing range

2. Judge, the sentencing guidelines are advisory, so you should listen to me and not take its advice

3. I know the D well, based on these aggravating factors, the sentencing range should be higher

0. Defense Counsel:

0. Argue mitigating factors, to get a lesser sentencing range

0. Judge, the D is a great guy --> he works several jobs and is working hard to reform, he is a veteran who was honorably discharged, etc.

Step 3: arguing whether sentence is fair and justice (can go beyond range in pursuit of fairness) 

18 USC § 2113(d): Bank Robbery with “Dangerous Weapon” = 25 years max (300 months) 
Conclusion: pick specific number likely to conclude on
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