INTRODUCTION TO “BAIL TO JAIL”
· Criminal procedure from court all the way through acquittal or sentence. Comprehensive look at criminal law. 

· What is the “criminal justice system”? 

· Relationships and individual actors trying to apply the law to the facts—criminal law is people-oriented. 

· Why does criminal procedure matter? 

· Get the right result—who did what when and where, convicting the guilty and freeing the innocent 

· Treat people fairly (fair process)— adjudicating the case in a way that everyone feels that they have been treated fairly. 

· Challenges of the criminal justice system 

· Cost, number of cases, racism, ignorance/indifference 
· Process: 

· Crime → Pre-Arrest Investigation → Arrest → Complaint → First Appearance → Preliminary Hearing or Grand Jury → Arraignment/Set trial date → Plea Bargaining → Pretrial motions → Trial → Sentencing → Appeals → Collateral Challenges (Habeas Corpus). 
· Incorporation – what rights apply to the states?
· Powell v. AL – 14 amendment guarantees right to counsel
· African American boys on a train, happened upon a group of young white boys and got in a fight and the defendants won the fight. At one of the stops, they alerted the station that the defendant had raped two white women. 

· Trial in 6 days because the system was scared that the mob would get the defendants; no investigation; no defense counsel 

· SCOTUS—∆ has a right to appointed counsel for death penalty based upon the due process clause. 
· 14th amendment—when does the federal constitution apply and when do the state courts get to make up their own rules? 

· 14A due process right does not guarantee all of the Bill of Rights for ∆’s in state courts – selective incorporation. 

· Important because it can create a divide in different states in how criminal cases are handled. 
· Duncan v. LA – 6A right to jury trial in criminal prosecutions is incorporated
· Not incorporated rights:
· 3A no right to quarter soldiers
· 5A no right to grand jury
· 7A no right to jury in civil trials
· Habeas Corpus: post-conviction collateral proceeding that focuses on violation of federal constitutional rights. 
· Potential constitutional violation = potential for negotiation to be used to the advantage of your client! 
RIGHT TO COUNSEL-----IMPORTANT FOR EXAM
· Foundation of all other procedural rights

· The prosecuting authority has always been represented, but for the defense the experience is completely different. 
· Should the right to counsel be incorporated on the states? 

· Counsel is particularly important in a trial between advocates. — extraordinarily fundamental to the adversarial legal system. 

· Where does right to counsel come from?
· 6A: “in all criminal prosecutions, the accused shall enjoy the right…to have assistance of counsel for his defense.”

· Argersinger: 

· Right to Counsel for ANY felony or misdemeanor case if a sentence of imprisonment is actually imposed. 

· Prison/Jail time = right to counsel 
· Potential workaround= don’t give jail time (the judge would probably promise in the beginning)
· Problem: how does the judge know what she’ll do before the probation report? 
· Why would a judge do this? —to zoom through cases. The expectation is that counsel will defend the case. 

· Scott: no right to counsel as long as the judge doesn’t impose any jail time. 

· In Argersinger, the focus is on the actual punishment and not the authorized punishment. A defendant has the right to counsel in any felony or misdemeanor case if the sentence of incarceration is actually imposed. 
· Gideon v. Wainwright: 

· Incorporated the 6A right to counsel to states. 

· Created public defender’s offices all throughout the nation because they needed to incorporate the right to counsel. 

· Overturned Betts v. Brady—where the court expressly refused to find the 14th amendment incorporated the 6th amendment right to counsel to the states. Instead, it would be decided on a case-by-case basis. 

· The court has interpreted the 6th amendment to mean that the absolute right to counsel applies to all “critical stages” of a criminal prosecution after the filing of formal charges. 

· When does it apply? -----When liberty is at issue: critical stages
· Post-charge lineup
· Prelims
· Arraignments
· Interrogations after formal charges
· Sentencing
· Appeals of right
· DOES NOT APPLY

· Civil cases
· Habeas proceedings
· Parole/probation hearings
· Second-tier discretionary state appeals or petitions to review 

· Standard for “Effective Assistance of Counsel”

· The 6A right to counsel is the right to EFFECTIVE assistance of counsel. --- 2 prong test! 
· Standard for Ineffective Assistance of Counsel (Strickland v. Washington) (QUESTION 1) 
· 1) Deficient Performance/Specific Error

· Conduct falls below professional level of representation (Objective) 
· Must articulate SPECIFIC, UNREASONABLE failures. 
· Mistake = either affirmative or mistake of omission

· Defer to trial counsel’s strategic decisions at trial. ---trying cases is an art, not a science. 
· However, the strategic decision must still be reasonable. (Wiggins) 
· Counsel’s performance may be affected by ∆’s actions/what the ∆ wants. 
· 2) Counsel’s Mistakes Prejudiced ∆
· “Reasonable probability that but-for error, the outcome would have been different”
· Using an objective standard: Would a reasonable trier of fact, if confronted with new evidence/better legal argument/more informed strategic decision, have a different outcome at trial? 
· Think about what a reasonable jury would consider meaningful and important.

· Judge envisions a hypothetic trial where the unreasonable error is corrected and then reweighs all the evidence to determine whether it is likely that error correction would have altered the outcome of the trial.  
· Generally not presumed---- an error by counsel, even if professionally unreasonable, does not warrant setting aside the judgement of a criminal proceeding if the error had no effect on the judgement.
· Focus on trying to prove prejudice. 

· Don’t need to show that ∆ is innocent, must show that the deficient performance prejudiced the defense as to deprive the defendant to a fair trial.  
· This includes results that fall short of a full acquittal, such as a mistrial due to a hung jury or a conviction of a lesser offense.

· Strickland sets the bar for constitutionally adequate “effective assistance” of counsel very low. 
· If you can’t articulate a specific theory of PREJUDICE, then IAC fails. Must show a real negative effect. 
· If ∆’s conviction was the result of ineffective assistance of counsel, then the judgment is unconstitutional and must be reversed or vacated. 

· Per Se Ineffective Assistance of Counsel: (no need to show prong 2, prejudice is PRESUMED)

· Cronic v. US
· Complete denial of counsel (constructive abandonment of adversarial system)
· State interference with counsel’s ability to represent you
· Counsel with conflict of interest (working for prosecutor’s office)
· Counsel who does nothing, completely abandons role of defense
· Counsel admitting the client’s guilt without their permission. 
· Florida v. Nixon:
· Deference to trial lawyer’s strategy 
· Strategy depends on facts and circumstances of case 
· No set rules, although ABA standards are a good guide. 
· A defendant has the ultimate authority to determine whether to plead guilty, waive a jury, testify on his behalf, etc. 
· The right to counsel = the right to waive counsel. 
· Both an affirmative right and a negative right—can fire a lawyer you don’t want to represent you. 

· 6A and Mental Illness: 
· Power to waive is deeply imbedded in the 6th amendment. Often, people waive their right to counsel and the waiver has to do with mental illness. 
· Mental illness is NOT the same as legally competent. 

· Can a person with a mental illness be tried, convicted and sentenced? YES. They have to meet the standard required to show that they are competent to stand trial. 

· Dusky Standard: competency to STAND TRIAL 

·  (burden shifts to the court)—requires the court to appoint a mental health expert to do the competency evaluation. 

· Does D understand the charges and the proceedings? 

· Does he understand the charges against him and the roles of the different actors of the criminal justice system? 

· Can D rationally assist counsel in preparing and presenting a defense at trial?

· Super paranoid/delusional—hard to meet this standard, even if you can recite the roles of the actors in the criminal justice system. 

· Faretta v. California: competency to WAIVE counsel
· Does D understand the charges and proceedings + Can D rationally assist counsel in preparing and presenting a defense at trial + Did D engage in a knowing and intelligent waiver of 6th amendment right to counsel? 
· A right to counsel INFERS right to self-represent
· Must be a knowing and voluntary waiver of the right to counsel. 
· Judge must colloquy with ∆ on record to ensure knowing and voluntary
· ∆ does not have right to disrupt proceedings while acting as self-counsel 
· Court CAN’T deny based on legal incompetency. (that would be Faretta error)
· Right must be asserted in timely manner and must not be for purposes of delay. (bad faith = can’t assert Faretta). Must waive counsel because you want to represent yourself, not because you want a continuance. 
· A violation of a Faretta right—per se violation of the 6th amendment. Violation creates reversable error in and of itself. 
· Defense Counsel Continuum (because judges hate trials with Faretta defendants, they appoint hybrid counsel)
· Counsel of record ↔ Faretta Co-counsel ↔ Advisory Counsel ↔ Standby Counsel ↔ ∆ alone

· Question------did you still waive the right to counsel?? No clear answer, but the more the defendant uses those to his benefit, the closer he is to having counsel. 

· People who WAIVE the right to counsel under Faretta, CANNOT tender ineffective assistance of counsel under Strickland. (No IAC). 

· Autonomy and Mental illness

· Faretta requires courts to honor a defendant’s right to autonomy during a criminal trial.
· Most of the people who invoke Faretta suffer from severe mental illness.
· Will a severely mentally ill defendant’s choice to self-represent impact the fairness of his or her public trial? 

· Indiana v. Edwards 

· May a state court require a defendant to be represented by a lawyer at trial if the defendant meets the Dusky standard for mental competence to stand trial?

· YES.  

· Courts may impose a heightened competency standard for a defendant who wants to represent himself at trial. 
· Competency to stand trial is NOT competency to waive trial and self-represent. 
· “Severe mental illness” affects Faretta analysis, but SCOTUS gives no specific test. 

· McCoy v. LA: 

· McCoy wanted to swear he was innocent. Counsel “overrode” the client’s explicit choice to maintain his innocence in his capital trial purportedly to save the client’s life.
· Issue: Whether it is unconstitutional to allow defense counsel to concede guilt over the defendant’s unambiguous objection? 
· YES. When a client expressly asserts that the objective of HIS defense is to maintain innocence of the charged criminal acts, his lawyer must abide by that objective and may not override it by conceding guilt. 

· Can’t violate 6th amendment autonomy. 

· Client retains right to decide whether to plead guilty and whether to testify. 

INITIATING PROSECUTION-----IMPORTANT FOR EXAM
· Prosecutorial Discretion: 

· Extremely broad—a core EXECUTIVE branch function, so courts are extremely “reluctant” to interfere with a prosecutor’s discretionary choices. 

· Assuming there is probable cause, prosecutors have enormous discretion in deciding what charges to bring and against whom. 

· Decision not to prosecute: 

· Inmates of Attica v. Rockefeller:

· Prison riots with threat to kill guards. Many prisoners were prosecuted but guards weren’t. 

· Factors that inform the prosecution’s conception of justice: 

· Resources 

· Strength of evidence 

· Prosecutorial priorities 

· Background of individuals 

· Impact on victim 

· Impact on community 

· Need for cooperation 
· Concerns:
· Implicit bias
· Assembly line justice
· Impact of immigration
· Limits on Prosecutorial Discretion: 

· Statutory 

· Must prosecute what is a crime 

· Administrative limits 

· US attorney manual tells what they can/can’t do as a matter of department policy. 

· Ethical limits 

· ABA Ethical Consideration 7-3: the responsibility of a public prosecutor differs from that of a usual advocate. The prosecutor’s duty is to seek justice, not merely to convict. 
· No prosecutor should be pursuing a case that they do not believe there is a beyond a reasonable doubt. 

· The prosecutor has the ability to destroy someone’s life. 

· Constitutional limits 

· Bill of Attainders—when the legislature passes a law that is aimed to get a particular class of people for conduct done in the past, it is unconstitutional. 
· Trial by legislature 

· Example: Congress prohibits anybody who participated in January Trump rally from being employed as a federal worker for 10 years. 
· Ex post facto clause— can’t criminalize conduct after the fact. Can’t prosecute someone for conduct that was legal but later became illegal. 
· Can’t retroactively extend the SoL after it has expired 
· CAN extend the SoL while it is still current
· Equal protection clause----Selective Prosecution
· Due Process Clause----Vindictive Prosecution
· Selective Prosecution:

· Violates the Equal Protection clause 

· If the prosecutor prosecutes someone based on their race/religion 

· Standard: (high standard) 

· Discriminatory effect 

· Compare others “similarly situated” 

· Discriminatory purpose
· Wayte v. US: 

· The Supreme Court said that it was not selective prosecution, even though he was targeted for being high-profile. 

· You have to prove willful discrimination 

· Here it wasn’t a problem because they are enforcing the law uniformly. 
· Government did not have a discriminatory purpose; it was just aware that the enforcement would result in prosecution of verbal objectors. 
· United States v. Armstrong: 

· How do you prove the factors of selective prosecution unless you get discovery? 

· All the federal crack prosecutions that year were of African Americans. The Supreme Court is saying that everyone being prosecuted for this type of drug is because it is only African Americans use this drug.

· Didn’t show that similarly situated individuals of another race who uses didn’t get prosecuted.
· Vindictive Prosecution:

· Violates the due process clause 

· A defendant who is prosecuted in retaliation for the defendant’s exercise of a constitutional right, such as the 1st amendment, can move to dismiss. 

· Mere increase in charges does not satisfy this standard, a defendant must show actual vindictiveness. 

· NO presumption of vindictiveness if prosecutor increases charges pretrial 

· Blackledge v. Perry: 

· Prosecutor cannot retaliate against a defendant for exercising a constitutional right. 

· Rebuttable presumption

· It is rare for a vindictive trial motion be granted. Rather, judges give wide latitude to prosecutors to re-evaluate their charging decisions. 

· Very specific scenario—gotten through the justice system and have appealed and after you win, then they retaliate. This is viewed more vindictive than the plea bargain process. (post-trial)
· No violation of defendant’s rights when a prosecutor threatens to add more charges during plea bargain negotiations. 

· Prosecutors can and do threaten higher charges. —exercising their discretion 
· In post-trial contexts, a claim of vindictiveness is rebutted if prosecutors can show new evidence. 
· Formal Charging Mechanisms: 

· Timing: 

· [Possibility #1]: Crime → Arrest → Complaint → First Appearance → Grand Jury or Preliminary Hearing 

· Gerstein review— Magistrate judge determines whether there is probable cause for arrest (make sure no one there for not committing a crime) 

· Ex parte process 
· Only written evidence, no testimony 
· “Without unnecessary delay” 
· Quick and dirty hearing, within 48 hours of your arrest

· This is when you meet your client as a public defender 

· [Possibility #2]: Crime → Pre-arrest investigation → Grand Jury or Preliminary Hearing → Formal charges → Arrest

· More often white-collar, celebrities, politicians, etc. 

· Defendant is out and about in society after crime committed. 

· Under arrest much later in the game where much more has been done to ascertain whether a felony has been committed. 

· More complex and harder to prove; they are expecting a better defense. 

· Two ways to accuse----- two ways of functioning to see whether there is probable cause for the accusation to go forward to trial. (screening process) 
· Grand Jury Indictment 

· Role of the grand jury: 

· Buffer for citizens ----- 16-23 citizens, always bigger than the “petite” jury (12-person). Can’t proceed without a quorum—16
· The grand jury hears the evidence and decides by majority vote (12 people) whether there is enough to return a true bill to go forward to trial. 
· Right to a grand jury: 

· Federal—5th amendment, any “infamous crime”, not misdemeanors 

· The right to grand jury was incorporated into the fifth amendment. — “no person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury. (Presentments no longer used) 
· Federal Rule Crim Pro 6
· CA—no right to a grand jury (not incorporated to states)
· Use GJ for sensitive charges and political cases 
· Who runs the grand jury? — the AUSA (signs indictment) 

· No defense counsel, no judge. 
· Grand jury secrecy, no cross-examination by ∆
· GJ testimony is NOT subject to cross-examination, so it CANNOT be admitted as evidence at trial if a GJ witness disappears before trial (Crawford) 
· How long do they serve? 

· 18 months  
· Scope of power: 

· Accuse, not adjudicate. 

· Three types: 

· Investigative grant juries 

· Accusative grand juries 

· Administrative grand juries 

· No probable cause requirement 

· What kind of evidence is allowed? 

· Costello v. US: 

· Normally hearsay would NOT be admissible in court. However, in this court they held that hearsay and other inadmissible evidence should be allowed in a grand jury indictment. 
· Neither the 5th amendment nor any constitutional provision prescribes the kind of evidence upon which grand juries may act. 

· What rights do defendants have in grand jury?
· US v. Williams: 

· Does the prosecutor have to give the exculpatory evidence, which tends to show that the defendant might be innocent? 

· The court held that the prosecutor is NOT required to present exculpatory evidence. 

· Ground jury violations are not grounds for dismissing an indictment absent a showing of prejudice. 
· Preliminary Hearing 

· Most criminal cases are adjudicated in state court—preliminary hearings are the majority 

· More open and adversarial proceeding – π and ∆ put on “mini-case” 

· No jury; judge decides 
· The defense counsel and the defendant are present.  

· Right to counsel applies 

· Defendant gets to cross-examine, can present witnesses, right to be present, etc. (same trial rights) 

· NOT beyond reasonable doubt. It is PROBABLE CAUSE. 

· Preliminary hearing is NOT a trial (different procedures—standard is probable cause) 
· Incorporation through the 14th amendment and the GJ clause, which gives the right to a GJ to anyone facing a federal felony is not incorporated to the state. So most states exercise independence in how they screen for probable cause. 

· Different standards for different jurisdictions 

· Defense Prelim strategy 

· Defend or sit back and watch? 

· “Prior sworn testimony that was subject to the opportunity of cross-examination will be an exception to hearsay”. —the defense had the opportunity to cross-examine in a preliminary hearing 

· Sometimes defending the case on prelim will give you more options in plea bargaining 

· Pros: prelim strategy 

· Publicize the case in open court proceedings 

· Securing testimony of witnesses —its opportunity, not whether or not they actually cross-examined (Crawford) 
· Ferret out possible defenses 

· After indictment: 

· The grand jury returns the indictment—called a “true bill” 

· If it’s a prelim, you already have your documents, but you are “bound over” for trial. 

· The rule of charging instruments is usually just the facts, and not much else—consider plain statement 

· Cover page— 

· Parties 

· Jurisdiction—place of the crime to establish jurisdiction. 

· Elements of crime—the statute 

· Statute of limitations—date of the crime to fend off SoL attacks. 

· Controlled by Fed R. Crim. P 7
· Nature and content 

· Plain, concise, definite statement of essential facts 

· Must be signed by attorney for govt. (or else it would be a presentment) 

· Give official citation of the statute that is alleged to have been violated. 

· Very formulaic documents unless strategic decision by a press-hound prosecutor to issue a “speaking indictment”—prosecutor has decided to blast to the world the specific theory of the case. 

· High profile theory probably. 

· Template so that you don’t leave out anything that effects main issues. 

· Arraignment: Fed. R. Crim. P. 10 
· (Post-indictment) ---now the case begins. Formal reading of the criminal charge. 
· The judge will read the indictment or information in open court, although you can waive the reading. 

· The defense needs to plea.
· Should be not guilty, because no discovery yet, unless it is an extraordinary case. 

· Usually 10 days after the charges have come down. 

· Provide a copy of the charges 

· Bill of particulars-----motion that the indictment gives such a general notice that it’s impossible for the client to defend herself, so government needs to lay out more specifically what she did to give notice.
· More common in white collar crimes or large-scale criminal activity. 

· Motion to Strike Surplusage—when the prosecutor is giving too much information, dramatic, lots of salacious details. 

· Information that tells a story in a novelistic fashion that is compelling to read is highly unusual and is usually done for a strategic reason. —prosecution usually trying to make a point and play into the process, political constituencies. 

· The jury may determine guilt based on something other than the facts of the case. It is going to overemphasize it. 
BAIL AND PRETRIAL RELEASE
· Why is Bail so important? 

· Personal costs 

· Impact on family and job 

· Stigmatizing 

· Preparation of case 

· Demeanor, self-esteem. 

· As defense counsel, bail is EVERYTHING for a client. 

· If your client wants a bail hearing, you do anything you can to get bail—bail hearing. 

· Defense must also build rapport with client by advocating for bail. 
· What happens if we do not grant bail? 

· Impact of bail decisions on overcrowding of jails 

· Impact of bail decisions on suspects who would not receive lengthy prison terms. 

· 8th Amendment: “excessive bail shall not be required” 

· No guidance 

· Does not guarantee the right to bail in all cases. 

· Bail need not be allowed in capital offense cases 

· Does not apply to state prosecutions 

· Federal Bail Procedures: 

· Upon enactment of Bail Act of 1984, the law changed from “are you a flight risk” to “are you a danger to the community”. 

· Types of bond 

· Own recognizance bond (OR)/personal recognizance
· Permits a defendant to be released upon a mere promise to appear in court. 
· Secured bond
· Secured by a deed to property. 

· We will release you, but we are worried, so you are going to have to secure this bond with money or property (this is where bail bond people come in—they take 10%) 

· Unsecured bond
· Based on a cash deposit and a promise to pay remainder if the defendant fails to appear. 

· I am worried about you, so you’re let go and you will need to sign a document that shows if you don’t show you owe 50,000. 
· If the defendant posts bond, and satisfies all of the conditions for pretrial release, the cash deposit is refunded by the court. 
· Conditions of Bond: 

· Can grant a bond and on top of it add conditions. 

· For example, drug testing, restrictions on travel, counseling, etc. 
· “Nebbia” hearing—even if you got bond and someone pays your bond, the government can say that money is dirty money (drug money), the fruits of illegal/crime, so he should not be able to post his bond with that money. 
· Hold a hearing to show where the bond came from. 
· Bail Bondsman

· Bounty hunters 

· Legal restrictions 

· Remission of forfeitures

· Setting Bond: 

· 2 key grounds: (Bail Reform Act of 1984) 
· Are you a flight risk? 
· Are you a danger to the community? 
· Factors to examine 

· Seriousness of case 

· Strength of evidence 

· Prior record 

· Ties to community 

· Other factors 

· Cash bail 

· Abolishes traditional cash bail system—SB-10 

· Replaced with low, medium, high risk assessments based on algorithms. 
· Stopped now, cash bail remains in effect in CA. 
· US v. Salerno
· RICO indictment, ∆ is a “boss”, government moved to have ∆ detained because his release would not assure safety of the community. 

· Constitutionality of preventative detention – does not violate due process because being detained is not punishment.
· It is a necessary government regulation. 
· Compelling government interest for detainment, which outweighs an individual’s liberty interest. 
· Least restrictive alternative----purpose of pretrial detention is “regulatory” not “punitive”. 
· Housed separately
· Adversarial hearing for detention, review, clear & convincing evidence
· Other types of preventive detention: 
· Persons who are not being held on criminal charges may also be detained 

· Detention of material witnesses 

· An individual who has information regarding a criminal proceeding whose appearance may become impracticable to secure by subpoena. (Material witnesses)
· United States v. Awadallah 
· Preventive detention of sexual predators: 
· Allows the ongoing detention of defendants after they have completed their sentences for sexual offenses. 

· Kansas v. Hendricks

· Preventive detention for immigration detainees 

· Immigrants illegally in the US may also be detained by the government even if they have not been convicted of or charged with a specific crime. 

· “Risk to the community or unlikely to comply with the order of removal” —could be held indefinitely. 
· Enemy combatants: 

· Allows for the ongoing detention of individuals suspected of terrorism whom the president designates to be enemy combatant. 
· War on terrorism 

· Potentially indefinite detention 

DISCOVERY -----IMPORTANT FOR EXAM
· Investigation vs. Discovery: 

· Two different things. 

· Discovery—what you receive from opposing counsel. It often is a summation of their investigation. 

· For defense counsel—discovery is usually step 1, investigation step 2. (Flipped for prosecution) 
· Usually, government does extensive investigation before the defense. 

· Passive, you receive the work product of opposing counsel. —your opponent’s view of what the case looks like 

· Discovery in criminal cases serves many important purposes: 

· Prosecution and defense get an idea of the evidence the other side will present at trial. 

· Pretrial settlement—facilitating plea bargain process 

· Each party can contest evidence before it is presented to the court 

· Motions in limine—parties can bring to the court’s attention evidence they want to introduce/ preclude at trial. 

· Discovery creates a level playing field. -----“no trial by ambush” 
· Prosecutors—many tools to obtain evidence, such as search warrants, surveillance, interrogations, government investigators, line-up, interviews, grand jury, etc.

· Defense counsel—much more limited. 

· Criminal Discovery: 

· It would be easy if the prosecutor would have to give everything. Why isn’t it an open file? 

· Threat to witnesses 

· Perjury or tailoring defense 

· Fishing expedition 

· Defendant knows best what happened 

· Pros: (for open discovery) 

· Should not be trial by ambush 

· Search for the truth 

· Can protect witnesses 

· Some offices use open file 

· Hard to get a Brady violation in the future 

· Remember—judge/jury don’t hear about discovery disputes... 

· Discovery is not admissible evidence. 

· It’s just a tool for the advocates making the record to prepare but it is NOT evidence. 

· Two-fold discovery system:
· Statutory requirements (always go for statutory required FIRST—quicker, easier, etc.) — two-way street. 

· Statutory rules require prosecutors and defense attorneys to disclose to each other certain types of evidence that they plan to use in their respective cases-in-chief. 
· If the defense requests discovery from the prosecution, the defense has a reciprocal duty to the prosecution. 
· Fed. R. Crim. Proc. 16

· Prosecution’s obligations 

· D’s statements, his prior records, tangible evidence, reports of examinations and tests (DNA and fingerprints), expert reports. 

· DOES NOT cover:

· Witness statements, exculpatory evidence (evidence that tends to show that the defendant is innocent) 

· Defense obligations: 

· Tangible evidence 

· Reports and examinations 

· No witness statements 

· Prosecutor doesn’t need to provide witness statements under Rule 16. 
· “Jencks’s act —requires the prosecutor to disclose witness’s pretrial statements after she has finished direct examination or witness exams (middle of trial right before cross-examination). 

· Slow the process down because the defense attorney would need time. 

· The reality is that you have Rule 16, and you have to turn over the witness statements (in reality), because eventually there is going to be chaos. 
· CA Discovery Rules: 

· Names/addresses of witnesses
· Felony records of witnesses

· Exculpatory evidence

· Witness statements 
· Reciprocal discovery 

· Sanctions for non-disclosure: 

· Order inspection 

· Continuance 

· Exclude evidence —didn’t give notice of alibi, can’t use alibi. 

· Other sanctions, jury instructions, etc. 
· Are reciprocal rules constitutional? —Williams v. Florida: 

· Alibi notice rule does not violate 5th or 15th amendment —must give notice of alibi if you want to use the alibi

· Just accelerates the timing of disclosure and helps resolve cases more quickly. The state has a legitimate interest in protecting itself from last-minute defenses. 
· Constitutional Requirements 

· One-way street, different than the ordinary discovery process. 

· Defense does NOT need to share discovery to the prosecution that suggests that the client is guilty. 

· Evolution: 

· False testimony —> exculpatory evidence —> impeachment evidence 

· All constitutionally mandated based on due process 

· BRADY OBLIGATION: Brady v. Maryland – (QUESTION 2)
· Prosecutor has a duty to disclose:

· Exculpatory evidence (or impeachment, as later added by Giglio)
· Relevant to guilt (defense at trial) or sentencing

· “Material” – important enough mistake

· “Reasonable probability” of a difficult outcome at trial, if the exculpatory evidence had been disclosed prior to trial. 
· ∆ doesn’t walk free – gets a new trial
· Exculpatory = someone else did it. 
· Applies irrespective of good or bad faith

· Not an indictment of prosecutor individually but of unfair procedures
· What qualifies as Brady: 

· Evidence suggesting someone else committed crime 

· Prior inconsistent statements of witnesses 

· Evidence of a witness motive to lie (such as benefits/reward $) 
· Information undercutting police and lab witnesses 

· Evidence supporting defense theory. 

· Prosecutor has this duty REGARDLESS of how the defense frames it and whether the defense frames it (even if there is NO request). 
· Giglio v. US – adds impeachment to Brady rule
· Extends Brady from truly exculpatory evidence to IMPEACHMENT evidence of the government’s witness.
· Including: POLICE witnesses. 
· Must disclose ANYTHING that’s good for the defense and undermines the prosecution’s case by impeaching the witnesses. 
· Impeachment evidence = decreases credibility of witnesses

· In this case, the prosecution had a deal with the witness and that deal was not told to the defense. -----impeached a major witness for the prosecution and makes the prosecution’s case worse than it appeared to be because the witness was not credible. 

· If it is a KEY witness, it is probably material. 
· Materiality Standard?

· Bagley – Non-disclosure of the evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the trial would have been different

· A reasonable probability is a probability sufficient to undermine confidence in the verdict
· Similar to Strickland prejudice.

· If the defense specifically requested something, and the prosecution withheld it and did not give it, strong argument for materiality. 
· Kyles v. Whitley – must look at Brady problems together in their totality, not in isolation – standard of materiality applies to the entire investigative team
· Brady problems in this case-----inconsistent witness statements, evidence linking another suspect to another murder, implicit deal with another suspect, etc. 

· CUMULATIVE ASSESMENT: when you have 5/6 Brady violations that are each not insignificant, you can COMBINE them together to form one overarching Brady violation to show that the nondisclosure was material. Focus on the collective impact of the withheld evidence and whether it undermines confidence in the verdict. 
· IMPUTATION OF NONDISCLOSURE: the fact that the prosecutor herself did not know about the evidence means nothing. The test is “knew or should have known”, and you should have known if ANY MEMBER of the prosecutorial team knew about the evidence. 
· Analyze Brady as the prosecutorial team. (probably can’t blame prosecutor for city council---is it imputed if another government agency has it?) 
· The suppression of Brady evidence that results in a conviction violates due process regardless of the good faith of the prosecutor. 

· The knowledge of the police is imputed to the prosecutor, whether she knew it or not. 
· Jailhouse informants = BRADY! 

· As a matter of law, jailhouse informants are not credible because there is an expectation they are helping the prosecution. (included in jury instructions) 
· Discovery for Guilty Pleas
· Different Brady equation when a defendant has pled guilty. 

· US v. Ruiz – no requirement to disclose exculpatory/impeachment evidence. Brady is about ensuring people have a fair trial, it is not about disciplining prosecutors.
· Brady is a trial right 
· Duty to Preserve Evidence

· Trombetta: 

· Apparently exculpatory on its face—must preserve it. 

· For example, when a witness says “it didn’t sound like a gun” but other witnesses have said it did sound like a gun.
· AZ v. Youngblood – if evidence is potentially exculpatory, ∆ must request preservation and show bad faith if it is not preserved (expanded Trombetta)
· Basic due process test—must have police action, they must destroy/fail to preserve evidence defense said they want, it must be potentially exculpatory in the very least, and they must have done it in bad faith. 
· Police destroyed/failed to preserve potentially exculpatory evidence in “bad faith”.

· Unless ∆ can show bad faith on the part of the police, failure to preserve potentially useful evidence does not deny due process. 

· Potentially exculpatory = semen that may or may not prove someone else did it. 

· Affirmed by IL v. Fisher
· Efforts to correct the materiality problem: New ethical rule 3.8 

· Prosecutor duty to provide exculpatory material WITHOUT MATERIALITY. 

· Prosecutors do not decide whether something is material. 

· Brady is an appellate remedy. It is what happens after a conviction is obtained. 

· However, prosecutors are professionals with professional ethics and responsibilities under the bar and under this rule they must disclose it and if not, he has violated his ethics.
· NOT A PART OF CONSTITUTIONAL LAW, PART OF STATE LICENSCING LAW. 
PLEA BARGAINING AND GUILTY PLEAS
· Reality is that most cases are resolved on a plea, not at trial. 

· Types of pleas: 

· Not guilty 

· If you do not want to enter a plea, a judge will enter not guilty 

· Not guilty means they are not waiving their right, it means they want a jury trial. 

· Guilty 

· Waiver of your constitutional rights. 

· Ought not to be rushed into, must be thought out! 

· Nolo contendere — “I don’t contest the charges” 

· White collar defendants love them — when you plead guilty, you are sworn under oath and are usually asked to give a factual basis for your plea. Civil litigants love guilty pleas because they can use this against them. 

· Here, the civil litigants can’t use a nolo plea against defendants. 

· Not technically an admission, just “I don’t want to contest it”. 

· Many times, prosecutors want an admission of guilty. The nolo plea makes bargaining negotiations much more difficult. 

· A prosecutor who is not big on a nolo plea can just say they won’t allow it. 

· Alfred plea (federal) or West plea (CA) 

· Goes one step further, where the person is not truly saying “I don’t contest”, they are saying “I am innocent of these charges, but I nevertheless want to plead guilty because I am afraid that they are going to get me and that it will be worse for me if I proceed to trial.” 

· Very hard to make a plea like this work. 

· Plea bargaining: 

· Process through which the defendant agrees to admit guilt in exchange for some concession from the government. 

· Two main types
· (1) bargaining that reduces the number or severity of the charges the defendant faces, and
· (2) bargaining that reduces the defendant’s sentence or the government’s recommendation for a sentence. 
· Pros:

· Prosecution—ensures conviction, reduces stress on government resources, relieves victims of the burdens of testifying in court, concentrate resources on high profile cases. 

· Law enforcement—avoiding airing their mistakes 

· Defense—expend fewer resources, reduce punishment exposure, provide greater certainty to outcome of the cases. 

· Judge—quick disposition of cases. 

· Victims—spared agony, inconvenience, and embarrassment of trial and are given assurance defendant is held responsible., 

· Cons: 

· Can pressure innocent persons to plead guilty to avoid consequences on severe charges 
· Wrongful convictions 

· Prosecutors can supplement weak evidence with psychological pressure 

· Undermine police investigative work 

· Prosecutor substantially dictates the terms of plea agreements in most cases 
· Disparity in bargaining power 

· Takes place outside the public view 

· The practice subverts the values of the criminal justice system—allows a defendant to escape full accountability for his actions. 

· Reduces the deterrent effect of punishment 

· Frustrating for victims 

· Discriminatory impact on defendants who do not have resources. 
· To be a criminal trial lawyer is actually being a plea-bargaining lawyer. 
· The system cannot function without plea bargaining because we prosecute so many people that it is just not possible to proceed without a plea bargain. 

· Role of the judge in Plea Bargaining 

· Federal court—NO judicial involvement (Fed. Crim Pro 11)
· Don’t want plea bargaining to be coercive, so no judge participation. 

· State court—not so clear cut.
· Many times the judge will engage with parties 

· Brady v. United States: 
· Kidnapping statute—if you don’t go to trial, most you can get is life. If you go to trial, you can get death. 
· United States v. Jackson—court invalidated a statute that put undue pressure on a defendant to plead guilty because it made defendants eligible for the death penalty only if they were convicted in a jury trial. The statute chilled a defendant’s assertion of his right to pursue a jury trial. 

· Whether Brady’s guilty plea was invalid under the fifth amendment because it was influenced by the fear of a possibly higher penalty for the crime charge 

· No, the threat of death penalty is not enough to make guilty plea involuntary
· Brady’s plea of guilty was not invalid because it was voluntary, knowing, and intelligent with sufficient awareness of the relevant circumstances and likely consequences. 

· Prosecutors today have considerable leverage in the plea-bargaining process. —can threaten more oppressive punishments

· Bordekicher case: 

· “Take 5 years now or I’ll file new charges that will carry a life sentence”—unconstitutional? 

· Improper tactics 

· Threats (I’m gonna hurt you) 

· Misrepresentation 

· Improper conduct 

· However, tough bargaining is okay. 

· If you proceed... I will give you life—this is held constitutional.

· If you proceed...I will indite you, your wife, and your son (if there is criminal liability in the family). 

· Ineffective Assistance of Counsel for Plea Bargaining: 

· Missouri v. Frye: 
· Lawyer doesn’t convey the plea offer and it expires. 

· Lafler v. Cooper: 
· When counsel advices about a plea and gets the law wrong about what applies at trial. 

· Hill v. Lockhart
· Giving someone the wrong advice about the consequences of plea bargaining. 

· Padilla v. Kentucky
· Counsel takes a plea agreement but gives him bad advice about the immigration consequences

· Immigration consequences are even worse (automatic deportation) 

· Takeaway: 

· Ineffective assistance DOES impact plea bargaining. If counsel gets it wrong, in all likelihood she is going to have to answer for IAC. 

· Guilty Pleas: 
· Remember—guilty pleas are much more than admitting you did the crime; you are waiving your constitutional rights. (right against self-incrimination, right to jury trial, right to confront/cross-examine accusers) 
· Must be a knowing, intelligent, and voluntary waiver. 
· Must be on the record – silence is not an affirmative guilty plea (Boykin v. AL)
· Henderson v. Morgan: 

· ∆ pleads guilty to second degree, but on the record no one explained to him what this means and that he needed intent to kill as one of the elements.  

· NOT a voluntary and intelligent waiver. 

· Rule 11 Colloquy: FRCP 11(b)(1)) judge must advise and counsel ∆ personally to inform and determine understanding of rights and waivers

· FRCP 11 requires

· Advise of rights

· Advise nature of charges – Henderson says elements

· If you missed an element and it’s not important, it is a harmless error. 

· However, usually judges are very thorough. 

· Advise of consequences

· Plea agreement

· Voluntariness/Threat

· Factual basis

· Waiving—right against self-incrimination, right to jury trial, right to confront/cross-examine accusers, as well as bringing your own witnesses 

· The proceeding must be legally proper to be admitted 

· Consequences of a guilty plea: 

· Difficult to withdraw
· Must be sure that’s what you want to do 

· Guilty plea effectively ends case except for sentencing 

· Waives most issues for appeal 

· Exception: Conditional plea—I lost my motion to suppress. I think I should have won. I can’t appeal it unless I go to trial, but I am guilty. They wouldn’t have won, unless the court knew the law and granted my motion. 

· Prosecutor and defense agree that he is going to plead guilty but reserves the right to appeal the denial of motion to suppress. 

· Both sides will have to agree. 

· Because of the importance of waiver of guilty pleas, this is a problem in quick and dirty guilty pleas and assembly line justice.

· How do you ensure a knowing and voluntary waiver in a mass guilty plea situation? 

· Consequences of bad pleas: 

· Santobello v. NY 

· Not allowed to make agreements and then undo the agreement—breach! 

· All part of the prosecution team, even if different prosecutor made the deal. 
· When you have a plea agreement you need to follow it. 

· Rickets v. Adamson: 

· A ∆ cannot breach the agreement to testify, he is still required to do that. (does not violate the double jeopardy clause) 
· Remedies for breaches of plea agreements 

· Defense remedies—withdraw plea or specific performance, requiring the government to follow the original agreement. (santobello) 

· What’s wrong with withdrawal of a plea? —timing, lack of certainty, have to start over, etc. People enter a plea bargain for a reason, the offer to withdraw a plea may be better than being screwed over but the defense pled for a reason, so they want specific performance. Also prosecutor knows more now by learning things in the course of negotiations. 

· Court may be reluctant to give specific performance, because of lack of prejudice. 

· Prosecution remedies—agreement null and void (rickets) 

· Unbound to what they agreed to. 

· Can prosecute to the full extent of the law. 

· Can I withdraw my guilty plea? 

· Rule 11 colloquy is intended to make pleading guilty a public, solemn event. 

· Formal, artificial, ritualistic, etc. 

· Not easy to back out after saying the magic words—guilty in response to court’s question.
· Withdrawing guilty pleas: 

· Rule 11–before a guilty plea is accepted, the defendant may withdraw a guilty plea for any reason. 
· Once a defendant has entered a plea and the court has accepted it, a guilty plea may be withdrawn only for fair and just reasons. 

· Usually, the only reason a court will consider is if you were deceived by a party (lawyer, prosecutor, etc.) or if your lawyer made a huge mistake (such as ineffective assistance in plea bargaining). 
· Cannot withdraw for harmless error. --- errors that do not impact a defendant’s substantial rights are regarded harmless. 
SPEEDY TRIAL RIGHTS-----IMPORTANT FOR EXAM
· Sixth amendment—the right to a speedy and public trial
· Extends to states 

· Why does this right matter?

· Delay in the criminal justice process can detrimentally affect the defense, the prosecution, victims, witnesses, courts and the public 

· Defense—defendant loses his liberty; delay may make it impossible to present a defense due to the loss of evidence 

· Prosecution and witnesses—emotional toll of long delays on witnesses/victims, loss of evidence, etc. 

· Impact on public—loss of confidence in the criminal justice system. 

· Pre-charging/pre-arrest delays: period of time from commitment of the crime until charges are filed.
· US v. Marion 

· 6th amendment speedy trial provision has NO application until the defendant becomes “accused” in some way. 
· The law provides other mechanisms to guard against possible prejudice resulting from passage of time between crime and charge. (SoL and Due Process) 
· Statute of Limitations

· A charge cannot be filed outside the statute of limitations. 

· Problem: no SoL for homicide. 
· Due Process: 2-prong test
· (1) Government delayed intentionally to gain an advantage (bad faith) 
· Some Jurisdictions: Weigh the length of delay against the reasons for the delay to draw an inference of bad faith. 

· (2) Delay prejudiced the defense (Prejudice)

· Courts unsympathetic to “it’s really hard to defend someone”—need concrete prejudice, like evidence was destroyed, alibi died, etc. 

· Mere possibility of prejudice is not sufficient. 

· NOT covered by 6th amendment, which is triggered only when formal charges are made. 

· Almost always the person is out and about because nothing is filed against them. This is why the court is reluctant to apply the 6th amendment because they are not charged yet.

· Post-charging/post-arrest delays: (charged/indicted of an offense and it takes a long time for the court to give you your jury trial) 
· Speedy Trial Acts

· Statutory protections—you must bring the case to trial within so many days from filing a charging instrument. Prescribes the time period for bringing an accused to trial. 
· If they violate, the court can dismiss with or without prejudice.
·  Usually they will defeat without prejudice and the prosecution can re-indict. For this reason, people want to go further and also say the government violated the constitutional right to 6th amendment. 

· 6th amendment – Defendant has a right to contest a lengthy post-charging delay as a violation of the defendant’s 6th amendment right to speedy trial. 

· Balance Barker v. Wingo Factors 
· Length of delay

· 1 year trigger
· Reason for delay

· ∆’s assertion of speedy trial right

· Prejudice to ∆

· Prevent oppressive pretrial incarceration

· Minimize anxiety and concern of ∆

· Limit possibility ∆ will be impaired*

· Barker v. Wingo
· Barker lost because of the balancing of the factors. Barker was NOT deprived of his due process right to a speedy trial, the court emphasized that he did not want a speedy trial. They used his failure to assert his right against him. 
· Doggett v. US 

· Length of delay—8.5 years (beyond bare minimum needed) 
· Reason for delay 

· Official negligence 

· No bad faith, the government could’ve been more diligent. 

· Assertion of right 

· Cannot assert if you don’t know 

· Doggett got a pass because he didn’t know there was an active case going on. 

· Prejudice 

· Can create rebuttable presumption 

· No ONE factor is conclusive, use the factors as a whole, case-by-case. 

· Factors are much looser than Marion. 

· To the extent that you can show negligence you are in a better position on your prejudice showing. 
· Factors that are very strong may merit lighter showing on other factors. 
· Delay Caused by Defense Counsel?? Vermont v. Brillon 

· D went through 6 appointed counsel—3-year delay 

· Domestic violence case—went through lawyers, but the lawyers weren’t giving him face time. 

· The lawyer files a speedy trial violation and loses. 

· Counts against defendant in balance —you are difficult, always asking to fire lawyer, etc. 

· Does not matter that defense lawyer is part of criminal justice system 
· Boyer v. Louisiana 

· The state did not have enough money to fund the death penalty counsel. Violation of speedy trial rights?? 

· SCOTUS refused to decide. No answer. 

· Speedy trial and sentencing delay 

· Betterman v. Montana 

· 6th amendment does not apply to sentencing. It only applies to trial! 
· During sentencing, the constitution’s presumption of innocence protective speedy trial right is not engaged 

· Alternative—due process or statutory challenge. Often due process is the constitutional motion of last resort, the default constitutional motion to dismiss. 

· If there is no specific authority—-due process!!! 

· Never test of FIRST resort, because it is always harder to win. It is very deferential to the government. 

· Remedy for 6th amendment speedy trial violation—dismissal WITH prejudice. 

· Consequences of these motions are huge. Defendants usually want to go for this. 

· Practice Question: 

· Defendants often want a speedy trial because they want to be out of custody. BUT…. Will proceeding to trial quickly achieve the ultimate goal?

· Preparation for trial is key. It takes time to interact with D and investigate the case. 
PRETRIAL MOTIONS
· The reason to file motions is not to win. The reason to file motions is to make things happen. To make people come in and tell you things you didn’t know about your case, to force prosecutor to plea bargain, to create a narrative for your client, etc. 
· Pretrial motions are what moves the case to the next level. 

· Defense counsel doesn’t do it to win but to create possibilities, to learn more, to educate the court. 

· A long shot is sometimes your only shot. 

· Narrow issues 

· Attack opposing side’s case

· Preserve issues for appeal 

· Assist with preparation of case
· Key Motions

· Pitchess Motion (can be made by either DA or PD) 
· Discover Brady/Giglio evidence about police (personnel files) – must show good cause 
· Difference between Pitchess (statutory) and Brady (constitutional)

· Pitchess----must file MOTION, 5-year Statute of Limitations

· Brady----defense doesn’t even need a request, prosecution MUST fulfill its obligation regardless.

· DA can use this in a formal way, rather than just asking what’s up. Use this to meet her Brady obligation. 

· A PD may file this motion because they are not sure the DA has control on the impeaching information and they may want to create a formal record that deals with it, so later on if things were suppressed they can use this. 
· Demurrer – not a crime, dismiss the action
· The person did not commit a crime and there is no basis for pursuing this case. 
· Failure as a matter of law to state an offense. 

· If the court thinks the demurrer should be granted, they can dismiss it. 

· Kelly-Frye (CA)/Daubert (Fed) Motion – expert testimony

· Kelly-Frye (CA): 
· Puts a great deal of emphasis on whether the new science is generally accepted within the particular expert community. 
· Negative—almost all forensic science is not real science. On the other hand, at any point in time, some form of science is new but may be highly accurate. 
· Daubert (Fed): 
· Motion to exclude expert testimony because the expert testimony is too bogus to go to the jury. 
· Evidential admissions are questions of law to be decided by the judge. 
· Screening mechanism for the court. The court considers some factors. 

· Is the theory/technique the expert relying on tested for reliability? Is it subject to peer review/publication? Is there an error rate than can be identified in the field? Are there professional standards/practices/protocols that are genuinely used in this practice to help the court determine if its reliable? Is it generally accepted scientifically? 

· It’s a framework. 
· New science is okay if it will convince the jury and is a reasonable method
· Motion in limine – limit or bring in evidence 
· Kelly-Frye and Daubert are types of this motion. 

· Highly effective way to make the case targeted. Anything to regulate the presentation of evidence.
· No limit, no time deadlines 
· Not subject to FRCP 12 deadlines

· Assist in preparation for trial, educate the court, narrow issues, attack opponent’s case, receive guidance for opening statement, determine in advance what evidence is admissible, preserve appellate issues. 
· Motion to suppress
· Motion to exclude evidence from trial

· Clients and defense counsel love them if they are granted. They are never granted. 

· Your chance of winning this under the 4th amendment is lower than winning at trial. 

· So why bring it up if it is unrelated to winning? 

· Preserve the issue for appeal 

· Gain sympathy/skepticism from the judge. Get the IO on the oath, scare them, get them talking to freeze and give some testimony that may become relevant at trial. 

· Maybe you want to see how the IO presents. It’s a chance for you to see how law enforcement witnesses present at trial. 

· Sometimes people do it to get more discovery. 
· Motion to substitute counsel (Marsden)
· Why would clients do this? 

· Unhappy client 

· Pushing the trial further 

· Requesting something that the attorney is not doing 

· If clients receive information that their case is falling apart. 
· Discovery motions
· Cannot just rely on the first production from the government. Use your education and experience to seek more.
· Like body worn cameras, notes behind reports, all the little stuff that might destroy the defense at trial.
· Make it happen early, where you have the whole universe of evidence which are better for your client.
· Motions for recusal

· Getting rid of judges that are prejudicial or not going to give you a fair shot. 
· FRCP 47: Rule 12 pretrial motion requirements 

· Must be in writing 

· State grounds on which motion is based 

· State relief/order sought 

· Filed 7 days before motion hearing 

· Backed by supporting affidavit 

· Substantive affidavit may trigger an evidentiary hearing, because people may want to cross- examine. 

· Opposition/opposing affidavit filed 1 day before hearing 

· Court can relieve litigant of requirements for “good cause” 

· Just know that whatever court you are in will have deadlines. Consult the local rules and understand how the specific judge likes motions to be litigated.
· FRCP 12: Must be filed BEFORE trial 

· Improper venue 

· Pre-indictment delay 

· Speedy trial violation 

· Selective/vindictive prosecution 

· Grand jury misconduct 

· Joining 2 offenses in same court (duplicity) 

· Charging same offense in more than one count (multiplicity) 

· Improper jointer 

· Demurrer 

· Suppression of evidence 

· Discovery 
· Severance 
· CA Criminal Motions:

· Gang motions/Sanchez motions

· When people put gang experts on the stand, CA Supreme Court says that they have general expertise, but they can’t talk about the defendant and case-specific facts. 

· Regurgitating hearsay. Can’t just come in and say that they did this for the gang. They need to know your client and the case. 

· Most effectively enforced via pretrial motion or motion in limine 

·  Pitchess 

· Balances police confidentiality/privacy against the accused’s right to due process and to receive Brady/Giglio evidence. 

· Process 

· Motion—hearing—in camera review—disclosure 

· The judge decides if there is any relevant information that impeached police officer. 

· Whoever is seeking it (DA/PD), you must show how police misconduct could be relevant in the specific case. (Good Cause)—articulate plausible scenario of police misconduct; be factually specific to avoid dismissal as too general. 
· Misconduct must go to material issue in the case

· Example: The cop has a history of giving false testimony in gang cases, he is doing the same here. 

· If you are making Pitchess, it has to be RELEVANT TO YOUR CASE. 

· Pitchess given to the judge to see if there is evidence that impeaches the police officer. 
· Must also relate misconduct to defense; identify nexus between misconduct + specific defense; show impeachment of IO testimony 
· Relevant characteristics/traits-----use of force/aggressive behavior, coercive statements, false arrest/illegal search, dishonesty
· Does Pitchess strike the right balance? Or does it violate Brady? 

· Pitchess requires showing good cause + materiality. 

· Hard to reconcile Pitchess with Brady. 
JURY TRIAL RIGHTS-----IMPORTANT FOR EXAM
· Why is the right to a jury trial so important? 

· Judge may be informed by a lot of classist, racist ideas and informed by their own life. 

· We want a reasonable, realistic, human person approach. 

· Buffer between government and community 
· The essential role of the jury is to decide whether the prosecution has proven each element of a crime beyond a reasonable doubt.

· Jurors make credibility decisions and decide what is reasonable for people in the community
· Jury > Judge 

· Some states (mostly southern) would let the jury give advisory decision, and a judge can override a jury decision. 

· Problems with Jury system: 
· Verdicts often don’t make sense; illogical and inconsistent verdicts 

· Inefficient—takes really long to pick a jury.  

· Wrong verdicts—maybe in the eye of the beholder 

· Costly 

· Incompetent 

· Uncertainty 

· Arbitrary 

· Duncan v. LA: 

· Constitution created a right to jury trial 
· The right to a jury trial is so fundamental that it applies to the states.

· (Incorporated on the states via 14th amendment)
· Applies to all criminal offenses except “petty” offense—6 months or less 

· When is the right to a jury trial? 

· Baldwin v. NY—anytime possible sentence is greater than 6 months 

· Blanton v. City of LV—losing license not enough 

· US v. Nachtigal—5k fine not enough 

· Lewis v. US—stacking up petty offenses is not enough 

· TAKEAWAY— Absent extraordinary circumstances, a defendant is entitled to a jury trial only if he faces a maximum of more than 6 months in prison on any one charge he faces.
· If you are in the petty offense territory or civil/administrative penalties, you do not get it no matter how much you get it. 

· I.e. no jury in traffic court. 

· Williams v. FL: 

· How many jurors isn’t enough?

· No requirement for 12-person jury 

· Approved of 6-person jury 

· Later disapproved of 5-person jury (Ballew v. GA) 

· They said it’s up to the states to make the calls. 

· Is unanimity required?

· Apodaca v. Oregon 

· 10-2; 11-1 split 

· Do not need unanimous juries 

· May need unanimous if small jury (6 person) 

· OVERRULED 

· Ramos v. LA: 
· Less-than-unanimous jury is a Jim Crow-era reform 

· Overrules Apodaca 

· It was racist to get rid of the different perspectives and experiences of identity. They were trying to silence black jurors who didn’t see it the same way as the whites. 
· Jury Selection: 
· Two-step process for the selection of a jury: 

· (1) Pool of jurors, called a jury “venire” is summoned. 

· (2) Then the petit jury is selected from the venire, consisting of jurors who will actually hear the case. 

· Before this, prospective jurors are questioned in a process called void dire (questioning jurors). Prosecution/defense engages in challenges (excusing jurors). 
· Prosecution/defense can challenge jurors using “Challenges for Cause”—basis that a juror cannot perform jury service or has an actual bias. 
· Unlimited 

· Juror cannot be objective and fair----juror is biased. 
· Rare because it is difficult to establish 

· Judge will try to rehabilitate biased jurors. 

· Peremptory challenges—exercised for reasons unrelated to juror’s bias, although they cannot be exercised in a discriminatory manner. 

· Limited number
· What lawyers use to get rid of unfair jurors that cannot be revealed as unfair as a matter of law. 

· There is ONE limit on peremptory challenges. 

· Cannot engage in unconstitutional discrimination. 

· Batson v. KY: 
· Cannot use preemptory in a racially discriminatory way

· THREE STEP procedure to prove unconstitutional discrimination using a Batson challenge: 

· 1–Objector (usually defendant) must object and draw an inference of discriminatory purpose (pattern)

· Prima facie case, it is a low showing.
· 2– Burden shifts to challenged side to show a race-neutral reason
· 3–court decides credibility of DA’s explanation. 

· Whether the objector fulfilled the burden of offering discriminatory purpose. 
· Ways to prove a Batson violation: 

· Identify D’s race/ethnicity if relevant 

· Identify how many jurors of the race/ethnicity at issue have been stricken from the panel (pattern) 

· Identify how many are left in the voir dire panel 

· Compare jurors who gave similar answers, but were treated differently during strikes 

· Different scripts for different race/ethnicity? 

· Does the office have a history of discrimination? 

· Remedy: 
· Deny the challenge—loses the peremptory but the juror does not leave. 

· Start jury selection over because the venire is not diverse. (Very difficult) 
· You will not receive a remedy until you raise it. 

· Questions after Batson: 
· Standing for EP challenge----don’t have to share race of the person being stricken 
· Batson applies to civil cases
· Batson applies to defense peremptory challenges
· Batson prohibits discrimination on the basis of ethnicity and gender 
· Taylor v. Louisiana 

· No women because women had to “opt in” to jury service.
· Violates 6th amendment because: 

· Right to cross-section of community
· Taylor is a man—can he bring forth this claim? 

· Yes, because he has the right to a jury from the community and his rights to a fair trial.

· Pretrial Publicity: 
· Why allow media access? (Conundrum between free trial v. free press)
· 1st amendment—media’s right to report; public’s right to know 
· Public needs help to meaningfully understand legal proceedings, ethical legal commentary helps the public understand trial. 
· 6th amendment—right to speedy and PUBLIC trial 

· Irvin v. Dowd – extreme pretrial publicity can lead to a completely prejudiced jury and a due process violation
· Skilling v. United States: 

· Upheld conviction. Here, it was different than Irwin. It was not so severe. The nature of the crime/defense/etc. were different. 

· Jurors can know about D and the case. The question is whether the media saturation caused them to be unfair. 

· Dealing with pretrial publicity: 

· Closing the courtroom to reporters? 

· Case by case adjudication. Subject to abuse of discretion review.
· Whatever the court decides is going to stand as long as the court weighed the first amendment right of media access and the 6th amendment right to fair trial.
· Closed trials: 

· State secrets 

· Juveniles 

· Confidential informants—because of the safety issues that attach. 

· Other options? 

· Sheppard v. Maxwell – court is criticized for not considering ways to reduce prejudice from pretrial publicity 
· This is why we have media rows in the courtroom. 

· There ARE media rules, if you do not do anything as a court, you risk the Sheppard problem. 
· Gentile v State Bar of NY: 

· While the Bar could regulate to some extent the conduct of professionals to maintain fair trial/decorum of court, a defense attorney can comment to the press to protect their client’s rights. 
· Remedies: 

· Dismissals/reversal usually does not happen. The court has a lot of intermediate options. 

· Rules for press 

· Continuance—let things die down 
· Change of venue —if someone is very famous in a specific place, what in the world of social media does this mean? 

· Sequester jury —courts seem to hate to do this in the modern era. (isolate) 
· Gag order —probably most effective, and perhaps most controversial. (case may not be discussed) 
· Some gag orders are allowed  

· Press—no 

· Cannot tell the press that they can’t publish something. 

· Parties—yes 

· For some people, press attention is a great tool for financing their case. 

· The court can issue restraints from the parties for talking. 

· Case by case analysis. 

· Parties’ lawyers—maybe?
· Advocates are answering questions to protect their clients’ interests. Not the same as a legal commentator. 

· Non-parties—no 

· Witnesses 

· What the jury hears is different than the totality of the trial—trial is artificial. 

· However, the public shouldn’t get the information that the court is barring. 

· Victims? 

· IDK? Professor said he is not sure. 
· Cal Rule of Court 1.150: Recording/Cameras 
· Media makes written request 5 days before hearing 

· Judge has discretion 

· Guided by 18 factors---public trust/confidence in courts, public access, security of courts, financial burden, etc. 

· Judge crafts the rules of engagement
· Substantive rights: 
· EXPECT TO BALANCE TRIAL RIGHTS AGAINST OTHER IMPORTANT RIGHTS AND SOCIETAL NEEDS. (Coronavirus) (QUESTION 4)
· Balance right of D to fair trial with the reality that there is a pandemic. 

· Apply these rights to a REAL-WORLD scenario. 
· Right of confrontation 

· The right to confrontation guarantees the defendant the right to confront witnesses at trial. Implicit in this right is the right to be present at trial. 

· Presence + oath + cross-examination + witness demeanor (can’t tell demeanor through masks). 
· Normally, the right to confront means in person. 
· Many times witnesses go south because they haven’t told the complete truth. Are you going to accuse the person publicly and be subject to the lawyer’s questioning? 
· Coy: Screens violate the right to confront—screens used to protect the victim from seeing the defendant, because it is assumed that they were scared of the defendant. 

· Maryland v. Craig: 

· Not all protections violate the Confrontation clause 
· Testimony by one-way closed-circuit television is OK. 

· Individualized showing of trauma to child-witness. Some witnesses SO fragile, so the law gives allowances to protect/balance the protection of witnesses with the defendant’s right of confrontation
· Upheld because “necessity of the case” and safeguards of reliability 

· Conundrum between honoring victims and constitutional rights
· EVIDENCE: No “testimonial” hearsay statement at trial unless D had a prior opportunity to cross-examine the declarant”. (Crawford v. WA)
· Confrontation clause = confrontation! 

· The reliability of the evidence is brought by virtue that it is the subject to right to confront. 

· For example, can’t bring in grand jury witness testimony because the defendant didn’t have the opportunity to cross-examine!! 

· BUT preliminary hearing testimony is admissible because defense counsel was there and had the opportunity to cross-examine. So even if defense counsel didn’t have any questions, they still had the opportunity, so admissible. 

· The ONLY thing that matters is the opportunity to cross-examine. 
· Examples of “testimonial” 

· Witness statements in police report 

· Body-worn camera statements 

· Recorded witness statements during interrogation 

· Prior witness testimony not subject to cross-examination (grand jury) 

· Affidavits 

· How should the court deal with the collision between a public emergency and a defendant’s constitutional rights? 

· Release detained D based on risk

· Dismiss prosecutions based on risk

· Continue all jury trials 90 days 

· Hold hearings without D 

· Dispense with formal waivers 

· Suspend speedy trial provisions 

· Authorize video conferences over D’s objections 
· Right to subpoena witnesses

· Right to be present at trial

· Part of right of confrontation
· IL v. Allen – no absolute right to be present because ∆ has no right to be disruptive – options:
· Removal
· Gagging
· Contempt of court
· Privilege against self-incrimination

· Prevents ∆ from being called as a witness. 
· Police must stop interrogation if ∆ invokes his right to remain silent (Miranda) 
· Griffin v. CA – cannot comment on exercise of ∆’s privilege to invoke the 5th – has the effect of making ∆ take the stand through coercion/threat
· DA said that ∆’s failure to explain suspicious circumstances can and should be used against him to the jury. ----asks the jury to draw an adverse inference
· Presumption of innocence

· Burden of proof – beyond a reasonable doubt.
· Every element of the offense must be proven by this standard. 
· In re Winship: 
· Juvenile court burden of proof—beyond a reasonable doubt 

· Back in the day, it is by a preponderance of evidence for juvenile court. Some states had lesser burden of proof. 
· No jury required. 
· Right to jury verdict (Apprendi) 
· Jury instructions set forth the elements of the case – were ∆’s actions reasonable?
· Right not to appear in prison garb/shackles

· Deck v. MO – right not to have physical shackles even at penalty phase of a death penalty case.
· Due process requires that the defendant be treated with dignity and respect. Security procedures, which may prejudice the defendant, may only be used in specific cases if it is shown that it is needed. 

· Case-specific/person-specific need that overrides the general due process provision. 
· Applies to penalty proceedings in capital cases. 
· Courts now use stun belts, stun vests, stun cuffs – must have specific, articulated reason for individual ∆
· If the ∆ is obsessed with the fact that he is going to get constantly shocked, he is not really present at trial. He can’t meaningfully interact with counsel, interact with witnesses, etc. 
· The law focuses on prejudice. 
· Can the jury ascertain that the defendant is in custody, by hearing chains/shackles, is this going to cause them to think the ∆ is dangerous and focus on the out of court security concern and is this going to limit your right to take the stand because the juror will learn you are in custody. 

· If the defense believes that the defendant has been prejudiced by the court authorized security procedures, the defense must articulate how the defendant was prejudiced. 

· Examples: 

· Jurors heard chains 

· Jurors saw shackles 

· Jurors thought D was dangerous due to high security 

· D felt he could not take the witness stand because jury would learn he was shacked 

· D’s fear of being shocked prohibited him from meaningfully interacting with counsel. 
· Orange jumpsuit = shackles. 

SENTENCING-----IMPORTANT FOR EXAM
· Purposes of punishment 

· Retribution
· Deterrence
· Incapacitation 
· Rehabilitation 

· Challenges for sentencing system: 

· Overcrowding 

· Costs 

· Racial disparity 

· Sentence types: 

· Determinate 

· Sentencing guidelines and mandatory minimums (specific number of years) 
· Judge imposes a specific term (such as three years) 

· The sentence imposed by a court is the sentence the defendant will serve, absent time credited for a defendant’s good behavior 
· Statutory scheme restricts/guides judicial discretion 

· Mandatory minimum = specific # of years 

· It is what is required in the Sentencing Guidelines, it may not be what the judge wants. The judge’s power is restricted, doesn’t have full discretion. 
· Eliminates the role of the parole board. 
· Indeterminate 

· Judge has full discretion to impose any sentence up to max-----subject to parole. 

· The sentencing judge will impose a sentence anywhere from probation to the maximum authorized sentence OR no specific term, such as “life” or “25 to life” 

· 25 to life— you do the first 25 and then go to parole board. The legislature has set a mandatory minimum. 

· Discretion shifts from judge to parole board. 

· Who is the parole board? Can be anyone the governor wants to appoint. 
· Parole board’s considerations: 

· Insight on how/why they committed offense 

· Accept responsibility for the crime (difficult if you are wrongfully convicted) 

· It is not like court; it is an informal proceeding. 

· Inmate can be there with their representative. 

· Mental health evaluation. 

· Lawyer is playing a supporting role, assist in questions, but can’t control questioning/object. 

· Majority decision 

· No oversight. It is a very political job that is focused on political values. 

· Parole board can recommend parole, and the governor can pull it. 

· If they deny parole, they can set a new hearing date. Sometimes it takes three to five years.

· Gives people an incentive to rehabilitate in prison—the hope/desire to get the parole board to let you out incentivizes the inmates 
· Prior to the adoption of the federal sentencing guidelines, federal courts used this type of sentencing scheme—led to disparities in sentencing. 

·  Now, the trend is to move away from indeterminate sentencing
· CA Sentencing
· Determinate sentences for almost all offenses that are shy of homicide. (95%) 

· Triad— determinate sentencing with discretion

· The three possible sentences in the triad—Low, middle and high terms (presumptive middle)
· Aggravating—high
· Mitigating—low 
· Built in preference for mid-range. 
· Indeterminate sentences and parole board 

· Homicide 

· Three strikes 

· “To life” 

· After mandatory minimum, shifts to parole board. 

· Enhancements 

· Gang, use of weapon, victim, etc. 

· For example, under the triad, the middle is 5 years. However, you have a prior strike, the second strike you can double the sentence. 

· These enhancements stack. You get a low sentence that ends up being extremely long because of different enhancements that apply. 

· These are often pled and proved to the jury beyond a reasonable doubt.
· Can use this as a plea-bargaining technique to produce a 5-year sentence. (high)

· Usually a sentencing enhancement is a factor that will ratchet up liability within a maximum statutory sentence. A judge will find that enhancement. 

· If it is charged as an enhancement offense (separately charged offense in the indictment) they will be presented to the jury and the jury must find that beyond a reasonable doubt. (If charged in the charging instrument) 

· Is this an ordinary sentencing enhancement? —judicial decision based on less than reasonable doubt 

· If it is something that must be proven beyond a reasonable doubt, it must be pled and proved to a jury. 

· They are like mandatory in that if the jury finds the enhancements applies, the law requires it to be given
· The court has held that judges may exercise discretion in the interest of justice to strike the enhancement. However, this is tightly circumscribed and should rarely be done. 

· It is a prosecution decision to decide which enhancements to charge, however. 

· The enhancements exist separately from the Triad, so when they are charged, there is mandatory consecutive sentences on top of the triad and that created mass incarceration in our state. 

· Usually kicks in as a mandatory consecutive sentence on top of the triad sentence. 
· Example: 2nd degree robbery: 

· Triad: 2-3-5 years in state prison 

· Enhancement for personal use of a firearm: + 10 years

· Prove beyond a reasonable doubt. 

· CA alternate: “3-strikes”

· Applies if you have prior “strikes”, eligible prior convictions (includes only felonies) 

· Now reformed. The third strike probably needs to be a crime of violence.
· 1 prior strike—double the base offense (for example, 3 years for robbery becomes 6 years)
· 2 prior strikes—25 to life 

· Federal Sentencing (QUESTION 3)
· FOCUS ON ROBBERY!!!! § 2B3.1-Robbery 

· Vertical calculation: offense characteristics 
· Base Offense level: 20 

· Financial Inst.: +2 
· Brandish Firearm: +5
· TOTAL OFFENSE LEVEL: 27
· USSG § 4A1.1-Crim History 
· Horizontal Calculation: Crim History 
· D is a first offender: 0 criminal history points
· 0 points = Criminal History Category I 
· Offense level 27 + Criminal History Category I = range of 70-87 months imprisonment
· Federal Sentencing Guidelines 

· The range is tightly controlled by an extremely bureaucratic sentencing scheme. 
· Ranges in months. Once you find the range, the judge finds anywhere in between the range (incorporating mitigating circumstances and aggravating circumstances) 

· Default in the mid-range. (Average case) 

· Vertical column = offense level + characteristics 
· Use the guidelines to find a number on the vertical row. Wherever you are, it is going to be factored in imposing the sentence. 

· Ascertaining the offense level is a huge part in determining the sentence. 

· Low base numbers are wanted. 

· Probation officer uses this book and charge to calculate the base offense level, criminal history, identify the range, and recommend the range to the judge. Then advocacy occurs on both sides. 

· Enhancements are added to the base offense level. 

· Grey horizontal row—criminal history category (1-6) 

· Low numbers (1,2,3) are the ones the defendant ones. 
· Sentencing chart zones: 

· Zone A—straight probation 

· Zone B—combo of probation + detention as condition of probation (home detention, community confinement, etc.) 

· Zone C—imprisonment + detention as a condition of supervised release (short time in prison, then maybe halfway house) 

· Zone D—straight imprisonment, not eligible for probation
· (As zones go down, the choice for the judge goes down). 
· These are important to ∆ because when you are in prison, you cannot work. 
· However, if you are in a halfway house, you can work. The earlier zones have a detention component but allow the court to impose detention in a way that does not prevent separation from society. 

· Prison is favored in the sentencing guidelines—all in a response to a revolution towards determinate sentencing and abolishing indeterminate sentencing. For some reason, come the 1970s, the electorate did not want to give elites (judges/parole officers) to decide the sentencing. 

· Acceptance of responsibility: USSG §3E1.1
· Rewards defendants who clearly demonstrate acceptance of responsibility get a reduction on the base of offense level. 

· How do you remonstrate acceptance of responsibility—-PLEAD GUILTY! 
· “defendant has assisted authorities in the investigation or prosecution of his own misconduct” 
· Reduction of 2 

· If you accept responsibility EARLY, they can move to decrease the offense level by 1 additional level. (-3) 
· WHY? Less resources, less time spent on the trial, spare the government the burden of getting ready for trial. 

· This creates a high pressure to plead. Also a pressure to plead early. Real significant aspect of the federal sentencing guidelines. 

· The reason we have so many wrongful convictions are because the people who see the outcome of the case plead guilty. Often the best decision someone can make is to plead guilty and minimize the sentence. Innocent people are going to resist, and as a result they are going to be punished more harshly because they went to trial. 

· The Sentencing Guidelines do allow the court to go to the math equation and take off couple points in extraordinary cases: 

· Relevant: 

· Age 

· Mental health 

· Military service 

· Criminal activity as a livelihood 

· Criminal history 

· Role in the offense 

· Not Relevant 

· Education 

· Addition 

· Employment record 

· Family ties 

· Race, national origin 

· Lack of guidance during youth 

· Prior charity, public service, good works 

· No indeterminate sentences 

· Mandatory minimums by Congress. 

· More than California legislature 

· No discretion on the judge 
· The lowest amount of punishment a person must receive 

· Mandatory – courts must impose them unless an exception applies.

· Statutory maximum---the highest amount of punishment a person can receive
· Mandatory – courts may not go above them unless the facts supporting the longer sentence were included in the indictment and proven to a jury. 

·  No parole system 

· Serve entire sentence, minus statutory good time (~15%).

· Section 5K1.1 motion—cooperating witness, because of your cooperation, the government will move for the judge to go below the guidelines and mandatory minimums. 
· Apprendi v. NJ: 

· “Hate Crime” Statute = extended sentence beyond statutory maximum. 
· Because this sentencing factor boosted the liability beyond the maximum sentence, the sentencing factor had to be found by a jury—beyond a reasonable doubt. (treated like an element of the offense) 
· If plea agreement, you have to admit it and waive your right to a jury. 

· Apprendi Revolution:

· Apprendi brought into question the entire determinate sentencing scheme. 

· Blakely v. Washington —judge increasing sentence pursuant to mandatory guideline enhancement based on facts not found by jury VIOLATES Apprendi. 

· When a judge finds a fact that lifts a sentence up above the mandatory/standard guideline range, that also violates Apprendi. (Not just maximum) 

· Mandatory guidelines = same as statutory maximum offense = need jury to decide them. 

· Booker v. Washington —Rescues constitutionality of US Sentencing Guidelines by deeming them “advisory” only. 

· IF done by a judge and IF mandatory, the Federal Sentencing Guidelines would violate Apprendi. (Now the guidelines are ALWAYS within the statutory max). 
· Judge finds the different facts that increase the base offense level by a preponderance of the evidence standard. 

· NOW, Federal sentencing guidelines are ADVISORY. (two-steps) 
· (1) Calculate Federal Sentencing Guidelines Advisory Range
· (2) Both sides provide proof of mitigation/aggravation. Best way to be effective is to file.  
· Difference of procedure, not substance. (discretion) 
· Kimbrough v. United States 

· Judge can sentence below advisory guidelines based on disagreement with policy decision. 

· SENTENCING QUESTION: 

· What’s the statutory maximum sentence for this crime? —is the sentenced imposed within the statutory max? 
· If it is WITHIN the max, passes Apprendi, if ADVISORY. 

· If the sentence is PAST max, must be proven to a jury beyond reasonable doubt. 
· What’s the guideline? 

· Are they mandatory or discretionary? 

· Mandatory = proven beyond reasonable doubt 
· Mandatory, anything beyond guideline = Blakely. 

· Advisory = doesn’t matter 
· Booker 
8TH AMENDMENT: CRUEL AND UNUSUAL PUNISHMENT 

· The 8th amendment is one of the only limits/checks on sentencing. 

· Modern 8th amendment---- not only does the 8th amendment apply to the METHOD of execution, but also to the LENGTH/PROPORTIONALITY of a sentence. 

· The punishment must fit the crime. 

· Rummel v. Estelle (1980) – LWP is not cruel and unusual even for small crimes, not disproportionate to a “life of crime”
· Possibility of parole is an important distinction between this case and Solem. 
· Solem v. Helm (1983) – LWOP is cruel and unusual when it is disproportionate – LWOP for fake check = disproportionate 
· When is a sentence disproportionate?
· Gravity of offense vs. harshness of penalty----- does this punishment serve the purposes of punishment (deterrence, rehabilitation, retribution, etc.)
· Compare to penalty for other crimes in same jx (intrajurisdictional comparison)

· Compare to penalty for similar crime in other jx (interjurisdictional comparison)

· Compare to penalty for similar crime INTERNATIONALLY

· Harmelin v. MI – D received LWOP for 24 ounces of cocaine. 

· Court: 8th amendment attacks on sentences for being disproportionate can be analyzed using the Solem factors, but must give deference to the legislature in determining appropriate sentences for crimes

· Three Strikes laws do not violate C&U punishment

· Ewing v. CA

· 25-to-life sentence for stealing golf clubs
· Andrade v. Calif

· 50-to-life sentence for stealing Kmart videos

· DEATH PENALTY

· SCOTUS expands 8th amendment bar on death penalty for minors to juvenile LWOP:

· Roper v. Simmons: categorical ban on death penalty for juveniles 

· Juveniles are inherently less culpable than adults, juveniles are inherently more capable of rehabilitation than adults, imposition of DP on juveniles is disproportionate, violates the “evolving standards of decency” inherent in 8th amendment. 

· Graham v. FL: categorical ban on imposition of JLWOP in nonhomicide cases 
· Miller v. AL: mandatory minimum of JLWOP violates 8th amendment requirement of “individualized sentencing”. 
· Must consider how youth impacts participation in murder. 

· Court MAY give a juvenile murderer LWOP ONLY IF he is the “rare” juvenile who is “irreparably corrupt”
· (cannot be mandatory) 

· Youth Factors for sentencing: 

· Hallmark features of youth: immaturity, impetuosity, failure to appreciate risks 
· Family and Home Life: can’t leave dysfunctional family 
· Circumstances of the crime: role of the offense, family + peer pressure 
· Incompetencies of youth: inability to deal with police, PO or defense counsel
· Possibility of rehabilitation: mental health expert testimony. 
· Furman v. GA: 
· Per se challenge to DP is unsuccessful – led to bifurcated proceedings.

· DP was unconstitutional AS ADMINISTERED. 
· Focus on the procedural way the jury selects death. 
· SCOTUS approved of NEW DP scheme: 
· Cannot be arbitrary and capricious (fair procedures) 
· (1) Bifurcated Trial 

· Did D commit murder? (1st degree murder + special circumstances found beyond reasonable doubt) 
· DP is a homicide-only penalty (Post-Furman) 
· Special circumstances = torture victim, kill a cop, etc. 
· Must have a statutory scheme that narrows and channels opportunities to seek the death penalty. 
· (2) Individualized Sentencing

· Once jury finds above^, THEN move to penalty phase. 

· No mandatory DP. Weighing process with guided discretion. 
· Jury must consider aggravating vs. mitigating factors 
· If mitigating > aggravating = LWOP 

· If aggravating > mitigating = DP 

· Mitigating factors: 

· Circumstances of offense, prior record and background/character = humanize ∆. 
· Per Se Limitations on DP:
· Atkins v VA: 

· No DP for intellectually disabled ∆, even though they are competent to stand trial. 
· Applies to ID that manifests itself BEFORE 18. (can’t use it if you have a brain injury as an adult). 

· NO DP for non-homicide crimes 

· Coker----Rape 

· Kennedy v. Louisiana----Child Rape 

· Lethal Injection: 

· Baze v. Rees – lethal injection is a constitutional form of DP
· Need not be no risk of serious harm, must be substantial risk

· 8th amendment prohibits the torture aspect, not pain that is INHERENT in killing. 

· DOUBLE JEAPORDY 

· 5th Amendment – no person shall be subject for the same offense to be twice put in liberty of life or limb
· Basic Rules: 
· No second prosecution after conviction 

· No second prosecution after acquittal 

· No multiple punishment for the same offense.
· Civil penalties are NOT the same offense 
· These apply, EVEN IF the technology evolves 20 years later that unquestionably demonstrates your guilt. Cannot be put twice in jeopardy for the same offense!!
· United States v. Scott: 

· D moved to dismiss indictment during trial. Dismissal was based upon PROCEDURAL error, and NOT lack of evidence. 

· Double jeopardy did NOT APPLY. Dismissal does not mean DP attaches. 
· DJ attaches when you stand for trial: 

· Jury trial: after jury is sworn
· Bench trial: after first witness testifies 

· “Same offense” if both are criminal charges (2 possible tests) 
· Blockburger = same elements test
· If each offense requires proof of an additional element that the other does not, NO double jeopardy problem because they are not the same offense. 

· FEDERAL COURT ONLY USES THIS.

· Grady = same conduct test – widely rejected

· Is this the same conduct? If YES, DJ. 

· Example: DUI + Vehicular Manslaughter 

· Blockburger----OK, because DUI you don’t have to kill and VM you do. 

· Grady------NOT OK, same transaction. 

· Can there be a RETRIAL IF: 

· Acquittal by Jury: NO 

· Acquittal by judge: NO 

· JNOW by judge: YES (you made motion, you invited) 

· Pretrial by Dismissal: YES 

· Mistrial: DEPENDS (if prosecution forces mistrial, NO) 

· Hung Jury: YES (Jury never reached verdict) 

· Successful Appeal: YES (unless appellate court held insufficient evidence to hold you guilty) 

· Separate Sovereign Doctrine: 

· DJ EXCEPTION

· Federal rule: no DJ for separate sovereigns – can retry case even if same elements under different sovereign laws
