Attack Outline*

Transferred Intent – If D intends intentional tort to one person, but does it to another, intent transfers  

Battery  

1. Intent to make contact 

2. Contact 

3. Physical harm or reasonable offense results 

Reasonable offense is contact that would offend a reasonable person’s sense of dignity 

Dual Intent requires both intent to make contact and intent for it to harm or offend 

Assault – 

1. D intends to place P in apprehension (reasonable awareness) of imminent harmful or offensive contact (that would constitute a battery if completed) 

2. P is put in apprehension  

False Imprisonment 

1. Intent to confine 

2. Confinement (within boundaries set by the D) 

3. Harm or awareness of confinement  

Downside of intentional torts is that you cannot recover from insurance, so probably less money than negligence 

Trespass to Real Property 

1. P has ownership or lawful possession of land or property 

2. D intentionally and tangibly invades that property 

3. P’s right to exclusive possession is harm 

Conversion 

1. P owns or lawfully possess a chattel 

2. D exercises substantial dominion over it (such that we should hold them liable for the full value of the chattel) 

a. Extent and duration of the control 

b. The D’s intent to assert a right to the chattel 

c. D’s good faith 

d. Harm/expense/inconvenience  

Trespass to Chattels 

1. D, intentionally, without justification or consent  

2. Physically interferes with P’s right to use and enjoyment of his property 

3. Such that either 

a. P’s materially valuable interest in the quality, condition, or value of the chattel is harmed 

b. Or the P is deprived of the use of the chattel for a substantial period of time 

1983 Claim  

1. Any officer of the state, acting under the color of state law, i.e. power granted/created by the state 

2. That violates the Federal Rights of the P 

3. Will be held liable for damages to them 

Qualified Immunity  

1. P must then prove that D violated his Constitutional Rights 

2. And that said rights existed at the time of the violation 

Attorney’s fees and federal forum 

14th – Due Process and Equal Protection – Shocks the conscience of the court 

4th – Unreasonable search and seizure – without a warrant/probable cause/reasonable force 

8th – Cruel and Unusual Punishment -  

 

Self-Defense 

1. Reasonable belief that force is necessary to protect yourself from imminent intentional tort 

2. Force used is reasonable (i.e. proportional and necessary) 

Retreat – Some states require retreat before using deadly force in a public space 

Defense of Others – Some states require you to be right not just reasonable  

 

Shopkeeper’s Privilege  

1. Reasonable cause to detain 

2. Reasonable purpose for detainment, questioning or summoning of law enforcement 

3. Done in a reasonable and timely manner 

Some states require you be right 

Recapture of Chattels – Generally not much can be done personally, need to rely on the courts 

Fresh Pursuit – If in fresh pursuit, you are allowed to use a reasonable amount of force to regain chattel, but must be right 

 

Discipline – parents are not liable for discipling their children if the force used is 

1. Reasonable 

2. For the purpose of safeguarding or promoting the welfare of minors 

3. Does not create a substantial risk of significant physical harm, gross degradation, or severe mental distress 

Consent – Can consent to illegal activities in some states 

Alternative Action – safer and reasonable  

Learned Harm Formula = B (burden of alternative action) < Probability of harm occurring * Liability (extent or severity of the harm) 

Negligence – Prima Facie Case 

1. Duty 

2. Breach of Duty 

3. Harm 

4. But-for cause  

5. Proximate Cause 

General Standard of Care – the reasonable and prudent person in the same or similar circumstances  

External – sudden emergency, dangerous instrumentality  

Internal – physical disability, superior/specialized training, expertise 

General Child Standard of Care – The standard of negligence for a child is the reasonably careful child of the same age/intelligence/experience  

If they participate in adult activities that are substantially dangerous (driving a motorized vehicle), will likely be held to the adult standard 

Parents are not vicariously liable for their children, but can be held liable if the child’s tort is caused willfully or wantonly, but the damages are limited  

Rule of 7’s  

14 and up – capable of negligence 

7-14 – presumed incapable of negligence  

7 and under – incapable of negligence  

Main rule now is that under 3 is incapable of negligence, though Third Restatement says under 5 

Sudden Emergency Instruction 

1. Sudden, unforeseen and unexpected situation or condition 

2. That requires immediate action (almost instinctual or intuitive) 

3. That the person is no responsible for causing  

 

Customs/Traditions/Guidebooks help inform reasonableness but are not determinative  

 

Res Ipsa Loquitur  

Common Law 

1. The accident is not one that ordinarily occurs without negligence  

2. The agent or instrumentality that caused the accident is in exclusive possession of the D 

3. P did not contribute to the accident 

Second Restatement  

1. The accident is not one that ordinarily occurs without negligence  

2. Other responsible causes are sufficiently eliminated by the evidence 

3. The supposed negligence would be within the scope of D’s duty to P 

Third Restatement  

Negligence can be inferred when the type of accident is one that ordinarily occurs as the result of the negligence of a class of actors that the D belongs to  

End Attack Outline*

1. The interests they protect 

a. Physical injury to persons or property 

b. Dignitary and emotional harm 

c. Economic harm 

2. The level of culpability they require  

a. Intentional wrongdoing (malice or intent) 

b. Negligence (lack of responsible care) 

c. Strict Liability  

Vancamp v. McAfoos 
3-year-old runs into woman, causes damage  
For kids, standard is of average child of the same age à i.e. liability is going to be hard 
Parents cannot be vicariously liable, they must be at fault in some way 
Childish act is not “antisocial” 
Battery Cases

· Synder v. Turk 

· Frustrated surgeon pulls assistants face towards surgical opening after she gives him the wrong type of tool 

· Cohen v. Smith  

· Woman needed cesarean section, asked for no males to see her unclothed, but they did anyway 

· Historically battery was systematic substitution for private retribution 

· Garratt v. Dailey  

· Kid pulls a chair out from under his aunt 

· On remand, found that P was in the act of sitting down and kid knew this 

· Substantial Certainty Test ???– 

Standard of Care and Transferred Intent

White v. Munz 

· Grandmother has dementia. Lives in retirement home. Strikes orderly on jaw and orderly sues 

· Rules for elderly woman à orderly accepted risks when she signed on 

Wagner v. State  

· Woman gets attacked by mentally disabled ward. Sues state for failing to supervise. 

· By statute state not liable for ward’s battery, creating weird situation where D is arguing for greater offense and P is arguing for lesser offense 

· P argues not battery due to dual intent – mentally disabled person couldn’t have possibly had intent 

· Court goes with single intent, thus it’s a battery and the state’s not liable 

Insanity is not a defense of battery à ordinary rules apply, just is more difficult 

An insane person might still have intent even if their reasons/motive are irrational 

Baska v. Scherzer 

· Girl tries to break up fight, gets hit by the two people fighting. Sues and technically wins (but statute of limitations has run) 

Assault Cases

Cullison v. Medley 

· P offers to have Coke with a girl back at his place. Later her whole family shows up and accuses him of being a pervert and telling him to leave girl alone. D has a gun holstered and reaches for it several times though never draws it 

· To surround someone with a display of force counts 

False Imprisonment

McCann v. Walmart Stores, Inc. 

· Two Walmart employees stop woman as she leaves store, claiming her children had previously shoplifted (they were mistaken). P didn’t resist and went with them; D blocked path and may have put hand on cart initially. Rather than call police, called security officer who informed of mistake. D admitted they were wrong. P got 200,000 in compensatory damages on claim they were falsely imprisoned 

· 1. Directions to P, 2. References to the police, 3. And the continued presence of D à was enough to induce reasonable people to believe either: 

· They would be physically restrained 

· Or they were claiming legal authority  

Trespass to Chattels

School of Visual Arts v. Kuprewicz 

· D, former student, allegedly caused large volumes of pornographic emails and unsolicited job applications to be sent to P causing damage to computer 

· Clogging with spam/unwanted email counts 

Self-Defense 

Touchet v. Hampton 

· P fired sales manager at a car dealership owned by D. D said parting was amicable but P called taunting him excessively. They meet in person, P threatened D that he knew where he lived. D went to his place of work to tell him to stop, P yelled “Fuck you”, and D beat him up in “self-defense”. P loses, appeals and wins 

· Mere words/provocation are not enough to allow self-defense 

· Also D used excessive force – unprivileged  

· Second Restatement of Torts: one may be privileged to commit what would otherwise be an assault or false imprisonment in self-defense. I.e. might be allowed to put P in apprehension of a harmful or offensive bodily contact even though the contact itself would not be privileged  

Defense of Property

Katko v. Briney 

· People keep breaking into unoccupied house, so D boarded up windows and set up a shotgun trap. P breaks in, gets leg shot off. Went in favor of P 

· An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that takes life or inflicts great bodily injury (i.e. mere property vs. life) 

· Spring guns and other dangerous devices are not allowed for the purpose of harming trespassers à the fact that they are breaking the law does not change this 

· Only justifiable when trespasser is committing a felony of violence or a felony punishable be death or otherwise endangering human life 

· Restatement of Torts à cannot use a machine to do what would be illegal for you to do personally 

Brown v. Martinez 

· P is 15-year-old boy. Steals watermelons from D’s farm. Returns next night à D is ready with a gun. Calls for them to get out, and upon seeing to boys running in one direction, he fires in the opposite to scare them, but hits P, who was running in the opposite direction, in the leg 

· Resorting to firearms to prevent trespass or unlawful act not amounting to a felony is not acceptable (i.e. not proportional) 

· D’s safety wasn’t threatened, thus acted inappropriately and is liable for injuries 

Arrest and Detention 

Gortarez v. Smitty’s Super Valu Inc.  

· Store employee suspects customer of stealing. Confronts him outside the store, struggle ensues, P ends up in a headlock but turns out didn’t steal 

· At common law, private persons privilege to arrest another for a misdemeanor is very limited  

· May make arrest for misdemeanor when the arrestee has committed misdemeanor amount to breach of the peace in the presence of the person making the arrest 

· i.e. can’t arrest for shoplifting à but can recapture chattel if in fresh pursuit and are right 

Discipline 

Kaplan v. Mamelak 

· Doctor operated on wrong spinal disks à court formatted it as “did not have permission to operate on those disks” 

· There are inherent risks to surgery, but not to the extent of performing a substantially different procedure  

Negligence 

Stewarts v. Motts 

· P stopped at an auto repair shop and offered to assist D. Poured gas as D was set to hit the ignition, causing severe burns to P. Returned verdict for D 

· Level of care required increased proportionately with the level of danger in the activity  

· One standard of care, but reasonable care varies in proportion with the circumstances  

· The orthodox view for negligence cases involving the use of dangerous instrumentalities:  

· The standard of care remains the reasonable and prudent person  

· But if the foreseeable danger is high, the reasonable person will ordinarily exercise a greater degree of care than if the foreseeable danger is low à the standard remains the same, but the amount of care that a reasonable person would take varies with the danger 

· Sometimes, courts do not observe the orthodox view and have instead held that when the danger is greater the standard is higher 

Posas v. Horton 

· Pedestrian steps out into street, P slams on her breaks, D hits her  

· Initially, D gets “sudden emergency instruction” leading to jury verdict in her favor, but was wrongly given. By her own admission was following too close and thus placed herself in a perilous position be her own negligence  

· Sudden emergency instruction – must show that there is sufficient evidence to a support a finding that the proponent has been suddenly placed in a position of peril through no negligence of their own, and in meeting the emergency acted as a reasonably prudent person would in the same or a similar situation. There must be evidence of a sudden and unforeseeable change in the conditions to which a driver was forced to respond to avoid injury 

· Second Restatement says, “the fact that the actor is not negligent after the emergency has arisen, does not preclude his liability for his tortious conduct which has produced the emergency 

· Third Restatement(?) – takes no position about whether such an instruction is appropriate. But, “if an actor is confronted with an unexpected emergency requiring rapid response, this is a circumstance to be taken into account in determining whether the actor’s resulting conduct is that of the reasonably careful person… opportunities for deliberation have been limited by severe time pressure” 

· Also notes the types of emergencies that courts have found warrant this instruction include, a dust cloud, a moving object, a sudden blocking of the road, the sudden swerving of another vehicle, blinding lights, a dense path of fog, an unexpected brake failure, and a stopped vehicle without emergency flashers activated at night 

· Some courts feel that the idea behind the instruction is already baked into the reasonable care standard and thus such instructions should never be given??? 

Shepard v. Gardner Wholesale, Inc. 

· Woman walking down street with impaired vision trips  

· Person with impaired vision is not expected to see what a sighted person would  

· Physical disabilities are account for under the standard, but not mental ones  

· But, similarly, a reasonable blind person wouldn’t do certain activities (like driving) 

reasy v. Rusk 

· Old guy with Alzheimer’s Disease injures orderly 

· Court finds that the person with mental disabilities is generally held to the same standard of care as that of a reasonable person under the same circumstances without regard to the alleged tortfeasors capacity to control or under the consequences of his or her actions  

· Caretaker Duty – BUT, here the orderly was employed to take care of a patient known to be combative because of his Alzheimer’s disease and thus has no complaint for injuries sustained in doing so 

· Reasons: 1. Allocates losses between two innocent parties to the on who caused or occasioned the loss 2. Providing incentives to those responsible for people with disabilities and interested in their estates to prevent harms and “restrain” those who are potentially dangerous 3. Removes inducements for alleged tortfeasors to fake a mental disability in order to escape liability 4. Avoids administrative problems identifying/assessing disability significance 5. Forces persons with disability to pay for the damages they do if they are to live in the world 

· Neither insanity/mental deficiency/low intelligence/psychological limitations do not relieve the actor from liability 

· Medical/legal malpractice is one of the few places where the standard does change and requires expert testimony  

Hill v. Sparks 

· Guy as sister rides on ladder of “earth scraper” which she falls off of and subsequently gets run over by 

· Required to use relevant special knowledge/training/experience in general standard of care (but not when it is irrelevant to the situation, i.e. a lawyer isn’t held to a higher standard generally just because they’re a lawyer) 

Stevens v. Veenstra 

· Minor hits guy while in driving instruction program. Gets held to an adult standard of care 

· Dangerous Activities/Motorized Vehicles - “Some activities are so dangerous that the risk must be borne by the beginner rather than the innocent victims, and lack of competence is no excuse” 

· That is to say, when a child is engaged in a dangerous, adult activity, it defaults to the adult standard  

Breach of Duty 

Brown v. Stiel 

· Using cheaper but riskier steel instead of the more reliable and expensive concrete leads to injuries on a building site  

· Risk is not inherently tortious à only unreasonable risk 

· Here, the risk did not represent a certainty or substantially likely to occur, but merely has a prediction  

· Alternative conduct has to be reasonable and safer than action taken 

· Again, could avoid all risk by hiding in house, but this is not reasonable behavior 

Pipher v. Parsell 

· Three people driving. One of the passengers grabs the steering wheel. Driver laughs it off. Same passenger grabs it again and the truck goes off road, hitting a tree 

· Possible breach of duty by not addressing initial incident 

· At the same time, cannot expect to kick passenger out à unreasonable 

· Under the Third Restatement – “the assessment of the foreseeability of a risk is no longer part of the duty analysis, but is to be considered when the fact finder decides if the D failed to exercise reasonable care” 

Limones v. School District of Lee County  

· 15-year-old collapses during high school soccer game. Needs AED but did not receive until EMS arrived despite that school having one and the coach calling for it. Survived but suffered a severe brain injury that left him in vegetative state 

· School had a duty to supervise and act with reasonable care under the circumstances à left to the jury 

Indiana Consolidated Insurance Co. v. Matthew 

· Insurance company suing person who damaged brother’s garage when a lawnmower he was starting caught fire 

· Insurance company tries to argue that he should have started the mower outside the garage à ridiculous as that is entire purpose of the mower and unlikely to occur and a significant burden 

· Then tries to argue he should have pushed burning mower out of garage à again ridiculous, could have gone horribly wrong. Alternative conduct must be actually safer 

· Note – fire/collision insurer who pays insured person’s loss “stands in their shoes” for the purpose of torts suing  

Example, thousands of people pass through TSA without needing a chair à not negligent to not have one 

Stinnett v. Buchele 

· Worker falls while painting barn roof. Employer not held negligent  

· Safety must be relative to the character of work 

· The liability of the employer rests upon the assumption that the employer has a better and more comprehensive knowledge than the employees, and ceases to be applicable where the employees’ means of knowledge of the dangers is equal to that of the employer 

· Basically, if the painter thought there was going to be dangers, he should of said something, instead of expecting the person who hired him to know his job as well as him 

Structured Weighing of Risks and Utility 
United States v. Carroll Towing Co. 
· Grace Line employees operating a tug, negligently caused the Anna C to break adrift à which then crashed into a tanker à causing the barge to sink 

· The bargee was not aboard and could have saved the barge if they were 

· Court held that the tug operates were liable and then considered whether the absence of the bargee was negligence that reduced recovery to the barge owner. He was gone for nearly 24 hours, so they should have been there (at least during working hours) 

Risk-Utility Formula - The owner’s duty to provide against resulting injuries is a function of three variables: 
1. The probability that she will break away 

2. The gravity of the result injury, if she does 

3. The burden of adequate precautions 

Probability = P; Injury = L; burden = B 
Proving Conduct 

Santiago v. First Student, Inc. 

· P alleges when she was in the 8th grade and being transported on one of the D’s buses, it collided with a car at an intersection the P can no longer identify. D moved for summary judgement and provided information that there was no company records confirming that an accident had even occurred 

· Reviewing the evidence in the light most favorable to the P, we must accept her assertion the she was injured in an accident, however, to assign negligence on such sparse evidence would impermissibly cross the line from reasonable inference to rank speculation  

· The fact that the P’s case may be extremely difficult to prove doesn’t relieve her of the burden of presenting sufficient evidence to demonstrate the existence of a material question of fact 

· When witnesses contract each other or even themselves, the trier of fact determines which testimony to believe, basing judgement as best it can on the witnesses’ demeanor, opportunity to observe, capacity for memory and other such factors (jury question) 

· Even if the P puts forth uncontradicted evidence in her favor, the jury might disbelieve her witnesses and return a verdict for the D – though in rare cases, a court may hold that the P’s uncontradicted evidence is so overwhelming, consistent and clear, that a directed verdict for them is permissible (even though they have the burden of proof) 

Forsyth v. Joseph  

Decedent was an occupant of car struck by truck which was found to be negligent. Speeding inferred from the speed of impact, among other things 

Circumstantial evidence – evidence of one fact that permits an inference of another fact (often the most important in tort cases) 

· Though it must be weighed on a case by case basis, generally entitled to as much weight as direct evidence  

· Almost all negligence cases contain some factual inferences 

· Jury is also the decision maker when it comes to inferences (provided there is room for reasonable persons to draw or reject those inferences) 

Kibler v. Maddux 

· Kid waiting in the rain for mother after being left their by playmate’s parent, runs towards her when she finally arrives, gets hit by a car that was driving very cautiously and tried their best to avoid accident  

· In many cases such as this, it is possible to point to more than one act or omission that might constitute negligence 

· Even where the material facts are undisputed, the question of whether a D breached its duty (normative assessment) is generally left to the finder of fact 

Evaluating conduct though notice and opportunity to cure 

Thoma v. Cracker Barrel Old Country Store, INC. 

· Person slips on clear liquid (though this is disputed) on floor of restaurant 

To recover for injuries incurred in a slip and fall accident, the P must show that the remises owner either: 

1. created a dangerous condition  

2. or had actual/constructive knowledge of a dangerous condition 

Notice of a dangerous condition may be established by circumstantial evidence 

Though there are a plethora of other inferences other than the inference most favorable to the plaintiff, that is not enough for summary judgement where reasonable people could differ (it is for a jury to decide) 

1. Three common theories of liability – P can show negligence of D by proving: 

1. The D created and failed to take reasonable actions to abate the hazard (ex. where a waiter spills sauce on the floor) 

2. The D did not directly create the condition but discovered or should have discovered a condition created by others (often called “constructive notice”) and failed to take reasonable steps to prevent injury from that condition  

3. The D’s mode or method of business operations made it foreseeable that others would create a dangerous condition, and the D failed to take reasonable measures to discover and remove it (ex. Where a grocery’s bean bin is constructed so that customers will regularly cause loose beans to fall on the floor or where customers help themselves at a drink station) 

2.  How do you prove that the D should have discovered something? 

· Primary method approved by the courts is to show that the substance has been there a relatively long time 

· Another method of showing constructive notice is to show prior accidents 

Violations of Private Standards or Common Custom 

The Actors Own Standard 

Wal-mart Stores INC. V. Wright 

· A woman slipped on a puddle of water in the outdoor garden area of a Walmart and sued, alleging that they were negligent in the maintenance, care, and inspection of the premises. Tries to use Walmart’s policies against them 

· You can set standards for yourself that exceed ordinary care and the fact that you’ve done that shouldn’t be used (as the faulty instruction in the trial court said) as evidence tending to show the degree that you believe is ordinary  

· Rules and policies in a company’s manual may have been established for any number of reasons unrelated to safety and ordinary care, such as a desire to appear more clean and neat to attract customers, or a concern that spills may contaminate merchandise 

Objective, not subjective, standard of care should be used 

It may be relevant to foreseeability or risk, feasibility of precautions, or the Ps reliance on a particular type of care à but does not set a higher standard of care for the actor  

 

Custom 

Duncan v. Corbetta 

· Plaintiff was injured when he began to descend a wooden exterior stairway at the D’s residence and the top step suddenly collapsed  

· Proof of a general custom and usage is admissible because it tends to establish a stand by which ordinary care may be judged even where an ordinance prescribes certain minimum safety requirements which the custom exceeds 

1. General Rule – Evidence that D violated customary safety precautions of the relevant community is usually sufficient to “get” the plaintiff to the jury 

· Is potentially evidence of negligence but does not require a finding of negligence  

2. If you violate a safety custom, you might still be negligent if you comply with all the safety requirements of the statute  

· But the opposite is not true (i.e. you can’t violate the statute and claim it is “custom”) 

3. What a custom proves  

a. Might prove that harm was foreseeable (i.e. that activity was recognizably risky) 

b. Might prove that the D knew or should have known of the risk 

c. Might prove that the risk was an unreasonable one (unless the customary precaution is taken), or at least that it was unreasonable in the opinion of the relevant community  

4. Customs other than safety customs – if the custom is not explicitly for safety (i.e. for other thing like convenience), doesn’t hold water 

5. Safety manuals and codes can be introduced as evidence of what was customarily done, although they did not set the standard of care (unless the standard is actually adopted by statute) 

The T.J. Hooper 

· Two barges were pulled by two tugs and they got lost in a strong wind. The cargo owners then sued the barges under the “contracts of carriage” and the barge owners in turn sued the tugs under the towing contract, both for its own loss and as bailee of the cargoes. The owner of the tug filed a petition to limit liability.  

· Trial court found the barges and tugs jointly liable because their respective boats were unseaworthy  

· Basically, the absence of a custom, does not mean that it would be reasonable (i.e. it is totally possible the industry is lagging behind in terms of safety). The court, not custom dictates standards and reasonableness 

· Compliance with custom is evidence that an actor’s custom is not negligent, but does not preclude a finding of negligence  

Res Ipsa Loquitur 

Brynde v. Boadle  

· Person walking along road when he suddenly lost all recollection. Witnesses testified that a barrel had fallen on him. D’s shop was adjacent and the barrel appeared to have fallen from the shop.  

· Trial judge “nonsuited” the plaintiff, taking the view that he had no evidence of negligence  

· Plaintiff’s attorney sought review in a higher court by obtaining a “rule nisi to enter the verdict for the plaintiff” 

· There are certain cases of which it may be said res ipsa loquitar, and this seems to be one of them. In some cases the Courts have held that the mere fact of the accident having occurred is evidence of negligence, as for instance, in the case of railway collisions 

· There are many accidents from which no presumption of negligence can arise, but would be wrong to assume that it was impossible for negligence to arise from the mere fact of an accident à In this case, it is the duty of persons who keep barrels in a warehouse to take care that they do not roll out and such a case would afford prima facie evidence of negligence (i.e. a barrel could not roll out without some negligence and to say that the plaintiff must call witnesses from the warehouse to prove negligence seems preposterous)  

· Common sense interpretation of the facts – the accident “spoke for itself” and what it said was that the D must have been negligent  

Traditionally, in order for res ipsa to apply, the plaintiff must show: 
1. The accident which produced a person’s injury was one which ordinarily does not happen in the absence of negligence 

2. The instrumentality or agent which caused the accident was under the exclusive control of the D 

3. The circumstances indicated that the untoward event was not caused or contributed to by any act or neglect on the part of the injured person 

Second Restatement Refined it to (main test) 
1. The event is of a kind which does not normally occur in the absence of negligence  

2. Other responsible causes, including the conduct of the plaintiff and third persons, are sufficiently eliminated by the evidence  

3. The indicated negligence is within the scope of the D’s duty to the plaintiff  

The Third Restatement offers that “negligence can be inferred when the accident causing harm is a type that ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member” 
Koch v. Norris Public Power District  

· Power lines do not normally fall without fault on behalf of the company that maintains them and res ipsa loquitur is applied in the absence of a substantial, significant, or probable explanation. It seems clear that power lines should be built and maintained so they do not fall without the intervention of nature or a person and that therefore if a line falls without explanation, it must have been negligently constructed or maintained 

Cosgrove v. Commonwealth Edison Co. 

· In the ordinary course of events, gas explosions and fires do not occur so that when they do occur an inference of fault is justifiable. Even if the gas company is blameless, their superior knowledge of the facts at hand and their responsibility to the community creates a duty to come forward and make an explanation  

Warren v. Jeffries  

· Small child killed when the wheel of an automobile ran over his body 

· Where a plaintiff apparently has access to evidence but fails to investigate/introduce it, an inference may arise that the absent evidence was unfavorable to the plaintiff 

· Under the traditional rule, the plaintiff is not allowed to rely on res ipsa loquitur and also produce specific evidence of the D’s negligence ( but the more modern approach does all the plaintiff to put on proof of the defendant’s particular negligent conduct while rely on res ipsa loquitur in the alternative (as long as the specific evidence does not provide a “complete explanation” of the accident) 

Giles v. City of New Haven  

· Elevator operator sues company for its negligent failure to inspect, maintain, and repair an elevator.  

· The defendant challenges the application of res ipsa loquitur doctrine to this case because in its view the plaintiff failed to demonstrate that the defendant had exclusive control over the elevator. Specifically, the defendant argues that because plaintiff operated the elevator and controlled its movement…  

·  We disagree, any use whatsoever of the instrumentality by the plaintiff would not automatically preclude application of res ipsa loquitur 

· The point of requiring control by the D is to provide the basis for an inference that whatever negligence was involved may properly be charged to the D 

· i.e. probability that the negligence likely arises from the defendant as opposed to someone else (the possibility of other causes need not be altogether eliminated, only that their likelihood must be so reduced that the greater probability lies with defendant) 

Escola v. Coca Cola Bottling Co. 

· Plaintiff could use res ipsa loquitur if they could show that the D had control at the time of the probable negligence à they might do this by proving that that the bottle in question had not been subjected to any unusual treatment within their store 

Winfrey v. GGP Ala Moana LLC. 

· Crazy women on roof of shopping mall jumps onto duct, becomes stuck, and later dies. 

· Because the death could have occurred without the owner’s negligence, res ipsa loquitur did not apply (i.e. based on an expectation that the plaintiff cold care for herself, the D might have breached no duty at all) 

· **Effects of comparative fault systems – Some courts apparently assume that the plaintiff-fault rule was a rule of contributory negligence. These courts have concluded that, with the advent of comparative fault, under which any contributory negligence will reduce but not bar the plaintiff’s claim, the plaintiff-fault limit of res ipsa should be abolished or modified? (not sure this is relevant) 

Hale v. Ostrow  

· Women walking along sidewalk she normally doesn’t walk encounters a section that has been overgrown by bushes. The sidewalk in this area is “crumbled.” She looks into the street and begins to cross but trips over a piece of concrete and falls, crushing her hip. 

· She sues the city and the people who owned the bushes 

· The D’s conduct is the cause in fact of the P’s injury if, as a factual matter, it directly contributed to the P’s injury – we must ask whether “but-for” the D’s act, would the P’s injury have occurred (doesn’t have to be sole cause, only “a” cause) 

· Here, but for the bushes overgrowing the sidewalk, P would not have looked up to check traffic as she would not have needed to step out into the street but she might have tripped over the concrete and suffered the same injury anyway 

· This is then a question of material fact for the jury 

 

Salinetro v. Nystrom  

· Women injured in a car accident is xrayed by doctor. Unbeknownst to anyone (nor did anyone ask), she is 4-6 weeks pregnant. When she subsequently realizes, she has an abortion and the fetus is already dead. She files against doctor for medical malpractice  

· Assuming that the Dr. fell below the standard of care in failing to inquire whether P was pregnant or not on the date of her last menstrual period, this omission was not the cause of her injury. As she testified, even if she had been asked, she would have answered in the negative; furthermore, that being a few days late with her period was non unusual  

 

· The focus of the hypothetical is on the “happening” of the D’s negligent act, not the “reasons” the act was negligent. That is to say, if a harm came about from a vehicle parked on the side of the freeway for personal reasons, it is not a defense to say that the harm would have occurred if it was stopped for emergency reasons. The counterfactual question relevant to but-for causation is what would have happened if the car was not parked there, not what would have happened if they had a better reason to stop there 

· Both situations are practically identical and present the same danger to motorists, but the emergency stop is justifiable and does not create liability 

Multiple Causes and Apportionment 

Landers. East Texas Salt Water Disposal Co. 

· Person own a small lake stocked with fish. Two separate companies cause salt water and oil to flow onto his property, damaging it and killing the fish 

· Where the tortious acts of two or more wrongdoers join to produce an indivisible injury, that is, an injury that cannot be apportioned with reasonable certainty to the individual wrongdoers, all of the wrongdoers will be held jointly and severally liable for the entire damages and the injured party may proceed to judgement against any one separately or against all in one suit 

Lasley v. Combined Transport, Inc.  

· Truck loses part of its load of large panes of glass on the freeway causing a backup. Woman then rear-ends a truck, causing a fuel leaks and the resulting fire kills the driver. Truck company found 22% liable, and woman 78% liable 

· Substantial factor test is a factual not legal cause; sometimes used to deal with two-sufficient-cause cases 

· Causation is Oregon law refers to causation in fact, that is to say, whether someone examining the even without regard to legal consequences would conclude that the allegedly faulty conduct or condition in fact played a role in its occurrence à in this case both of their conduct was a substantial factor in contributing to decedent’s death 

· If (a) a negligent act was deemed wrongful because that act increased the chances that a particular type of accident would occur, and (b) a mishap of that very sort did happen, this is enough to support a finding by the trier of act that the negligent behavior caused the harm. Where such a strong causal link exists, it is up to the negligent party to bring in evidence denying the but-for cause and suggesting that in the actual case the wrongful conduct had not been a substantial factor 

· Further refined as, “the greater the risk that the D’s conduct will result in the harm that that the P suffered, the more likely that a jury will be allowed to find that such conduct was the cause of that harm,” 

Proof

Summers v. Tice 
· While quail hunting, two D’s shoot P behind/below the quail in question. 

· The previous rule was that where a group of persons are engaged in the use of firearms, and two of them are negligent in firing in the direction of a third person who is injured thereby, both of those firing are liable for the injury even though only one could have caused the injury. 

· But here the court puts the onus on the defendants to present evidence as to who among them actually caused the damage and apportion the remedy  

 
 
