TORTS OUTLINE (midterm)
Introduction: A first look at torts

· Tort= wrongdoing 

· Tort law is primarily state law- states aren’t required to have the same law, this leads to jurisdictional splits 

· Main goals of tort law damages


1) Deterrence of anti-social (“tortious”) conduct

2) Compensation for the person injured by such conduct 

1. Goal of compensation: put the plaintiff back into the position that he/she would have been if the tort did not occur, to the extent that we can do that with money

2. Compensation has some deterrence effects 

· Tort law should make people pay when an injury/harm occurs AND when they are at fault 

Fault= intentional or negligent conduct that caused harm ; Defendant has to be provably at fault 
· Difference between causing harm and being liable in tort

Van Camp v. McAfoos (3 year old on tricycle)- fault 
· Plaintiff filed complaint (factual allegations). Defendant filed motion to dismiss (cause of action not pleaded). No allegation of negligence, no allegation of fault, no allegation of intent.
· Defendant a 3-year-old child was riding a tricycle and drove into plaintiff walking on a public sideway thereby causing injury to her Achilles tendon of one leg.
· Prima facie case: need to allege a claim, then prove it 
· Trial court granted motion to dismiss. Plaintiff appealed in 1) Ct of Appeals and 2) Supreme Court of the State (Iowa). 
· Plaintiff is trying to get liability without fault 
· Parents aren’t vicariously liable for the torts of their children (claim would be that parents negligently supervised their children) 
· No legal liability – no way to prove damages (no fault, no negligence, no intent ( no claim) 
· The court held that the plaintiff’s failure to plead a cause of action is sufficient ground for a granting of a motion to dismiss

· Components of Compensatory Damages 

1. Lost wages or earning (past/future) and lost earning capacity (future) 

2. Medical expenses (past/future) 

3. Pain and suffering (past/future) 
4. “special” damages not listed above 

a. Does NOT include plaintiff’s attorney fees 

· Single judgement for both past and future

· Cannot reopen case later on to sue for more damages 

· Leader to over/under compensation

· Pain and suffering component- really for paying attorney fees 

· Punitive damages are designed to punish 

· Where Defendant’s conduct is especially egregious 
· Must show purposely malicious actions 

· Almost never awarded in negligence cases

· Net wealth of defendant taken into account
· Collateral source rule: don’t factor in third party (insurance) payments when deciding amount of damages owed

· If parties disagree with jury damages: can ask judge to fix it 

· Plaintiff wants increase (additur)

· Defendant want decrease (remitter) 

· OR if it is all wrong can ask judge for a new trial 

Dillon v. Frazer- damages
· Trial court erred by not granting a new trial 

· Dillon sustained injuries while in the car with Frazer due to an accident.

· Dillon sued for damages but got too little compared to what he actually deserved.

· Jury decides issue of fact; Judge determines actual questions of law (which law applies) 

· If reasonable people can differ (fact), then jury decides 

· Neither jury nor trial judge based damages on evidence presented 

· Min. award should’ve been $30,000 but only gave $6,000

· Jury can’t award/determine damages based on prejudice, passion or speculation  

Intentional Torts

1. Battery 

Elements of a prima facia case: 

1) Intent to cause a harmful or offensive touching 

a. Jurisdictional split: 

i. Single intent= intent to touch

ii. Dual intent= intent to touch AND intent to harm or offend 

2) Touching (contact); and 

3) Plaintiff is either physically harmed or reasonably offended by touching 

Plaintiff has the burden of proof on these elements

Intent= purpose OR knowledge that the result is substantially certain to occur 

· Every jurisdiction follows this definition of intent
Snyder v. Turk (doctor and nurse)- examines element 1 (intent)

· Granted directed verdict – takes decision away from jury – court erred by taking this case away 
· Defendant grabbed plaintiff’s shoulder and pulled her face down while surgery was ongoing.
· Doctor grabbed nurse ( contact 
· Doctor denied intending to cause harm, but no requirement that defendant intended to harm, liability can be found if there was an intent to offend 
· Intent to make contact (single intent), intent for contact to be offensive or physically harmful (dual intent)

· Contact (grabbing the nurse)

· Harm or offense resulting from the contact 

· Offensive “to a reasonable sense of personal dignity” 

Cohen v. Smith (religious women in hospital)- examines element 3 (resulting in harm/offense) 

· Trial court granted motion to dismiss – allegations in claim don’t add up to a prima facie case for battery

· Plaintiff was having a c section and was touched by defendant during the procedure

· she had earlier warned that her religious beliefs forbid that she be touched by a man.

· Appeals court reverses – intent to commit a harmful or offensive contact 

· Offensive when contact offends a “reasonable sense of personal dignity” 

· Emphasis on her lack of consent

· Individuals have rights to have med staff respect their religious beliefs

Garratt v. Dailey  (child pulls chair)- closer look at intent 
· 5-year-old child pulls chair out from under woman and causes serious injury 
· Bench trial – no jury 
· The court held that the trial court erred in thinking that intent has to be purposeful only.
· Issue: what level of intent is needed? 
· Intent means: purposefulness or knowing that the consequences are substantially certain to result (easier to prove substantial certainty) 

· Interpretation of touching-> D never touches P

· Loose interpretation of this element= indirect touching 

· In Wash. Touching can be indirect using this case 

Child Liability:

· General rule: in most states child may be liable for torts they commit as long as the injured plaintiff can prove the required elements, including intent 
· Young Children: 

· In some states, particularly young children are conclusively presumed to be incapable of harmful intent 

· Rule of Sevens- age seven used as the cut-off point 

Parental Liability for the torts of their minor children
· The common law rule is that parents are NOT vicariously liable for their torts of their children simply by virtue of being parents 

· Statutes imposing parental liability are usually limited in 2 significant ways: 

· 1. The child’s tort must have been committed willfully and wantonly 

· 2. The damages that may be obtained are limited (Cap on Damages) 

· Some states cap damages at a very low amount, while others are less restrictive 

· Plaintiffs who sue for the parent’s own fault will often allege that the parents negligently supervised their child and that this caused the plaintiffs harm

· These claims are very hard to win 

Liability of the mentally impaired 

· Insanity does not excuse one from tort liability 

· “an insane person may have an intent to invade the interests of another, even though his reasons and motives for forming that intention may be entirely irrational” 
White v. Muniz- intent for mentally impaired  

· Issue: whether dual intent needed to be satisfied 

· Defendant (a mentally deficient person) slapped plaintiff across the face and plaintiff sued for battery.

· Dual intent is the law in Colorado 

· Insane person can be held liable (but harder to prove dual intent – that they intended to harm/offend) 

Wagner v. State (mentally disabled patient attacked P in dept. store)- intent for mentally impaired  

· Plaintiff didn’t want to argue it was a battery, wanted to argue a negligence claim 

· Utah is a single intent state – only need to prove intent to touch

· Ex. An unwanted kiss (∆ would get off if needed to prove dual intent)

The Extended Liability Principle: 

· The defendant who commits an intentional tort, at least if it involves a conscious wrongdoing, is liable for all damages caused, not merely those intended or foreseeable

Damages for battery

· No need for physical harm

· Nominal damages- P who suffers only trivial physical harm or offense may still be entitled to some money 

· Economic Damages- medical expenses or lost wages/earning capacity, readily recoverable upon proper proof

· Pain and Suffering and Emotional Distress- damages readily recoverable (upon proper proof) from trespassory tort for emotional distress even if no physical harm is suffered 

· No fixed measure or standard available for determining measure of damages for pain and suffering 

· Punitive Damages- in addition to compensatory damages, court have allowed punitive damages against tortfeasor who is guilty of “malice” or wanton misconduct

Transferred Intent: 
· Where a person intends to cause harmful/offensive contact with another, the resulted contact need not be with the intended target 

· Resulting harm/offense can be to a third party 

Baska v. Scherzer (P placed herself between two boys to break up fight)- transferred intent 

· Defendant intended to hit someone else, but hit Plaintiff 

· intent was towards another person 

· under transferred intent, the fact that defendants struck the plaintiff does not change the fact that their actions (punching) were intentional 

2. Assault 

Elements of a prima facie case: 

1) Intent to cause imminent apprehension of harmful or offensive contact 

2) Plaintiff is placed in such “reasonable apprehension” 

Imminent= without significant delay 

Apprehension= awareness, not fear 

· Translation= 

1. Intent to cause reasonable awareness of imminent harmful or offensive contact 

2. P is actually placed in such reasonable awareness  

· No rule that awareness has to be “seen”: can be heard, etc. 
     Reasonable Belief:= apprehension must be one which would normally be aroused in the mind 

     of reasonable person 

Cullison v. Medley 

· Met a 16-year-old girl and invited her to his home for a soda 

· She and her family come to the Plaintiff’s home and verbally threatened him with bodily harm if he did not leave the girl alone 

· Her father was armed with a revolver – didn’t withdraw but kept his hand on the holster 

· Cullison experienced mental trauma and distress as a result of the incident and sued for assault 

· The court held that Assault is found where one intends to cause a reasonable apprehension of imminent harmful or offensive contact in another.

· It is a touching of the mind, if not the body, and as such, the damages which are recoverable are for mental trauma and distress

Assault protects the interest of invasion of the mental state

Can have both an assault and battery in an instance: 

· Needs to be more than an instant between awareness and harm 

· See it coming – assault 

· Contact – battery 

· Ex. Pen gets thrown at you. You see it coming (assault - apprehension of imminent contact) and then the pen makes contact (battery). 

· Asleep = no assault – interest protected by the tort has not been invaded 

· Words offering choice of tortious conduct = still assault 

· Ex. “Give me your wallet, or I’ll beat you up.”  

· Words alone – plaintiff must reasonably apprehend an immediate touching that in most cases words alone will not suffice to create such an apprehension 

3. False Imprisonment 
Elements of a Prima Facie Case 

1. Intent to confine

2. Confinement 

3. Plaintiff is aware of confinement or physically harmed by confinement 

Bad motive is not an element, only intent 

Occurs when a person confines another intentionally without lawful privilege and against his consent within a limited area for any appreciable time, however short

Interest being invaded: protecting primarily a mental state ( perception that you can’t move around 

McCann v. Wal-Mart  

· 2 Walmart employees stepped out in front of the McCann’s
 blocking their path to exit.

· One of the children was suspected of shoplifting there previously and was not allowed in the store.

· The McCann’s were asked to go somewhere and that the police was being called.

· They were kept at the store for a little over an hour

· Reasonable belief there is confinement 

· No reasonable reason why they didn’t let the kid go to the bathroom 

· Need to consider all of the facts 

· Wal-Mart read the text too literally and took it out of context

· Torts: state substantive law that applies to the claim is the state where the injury occurred (Erie Doctrine)

· Confinement for any appreciable amount of time 

· Look at degree to which interest was invaded 

4. Trespass to Land 

Elements: 
1) Plaintiff owns or legally possess property 

2) Defendant intentionally causes a tangible invasion of the land

3) That harms P’s right to exclusive possession 

The level of intent needed (purpose/ knowledge to enter and stay on land) 

· Intentionally enter the land, stay on the land, or cause an object to go onto the land 

· Do not need to know that the land is not yours 

· The right of the landowner extends downward beneath the surface and to at least a reasonable height above the ground 

· If the landowner grants entrant limited rights to enter, that does not give the entrant permanent rights 

· Object of intent need not be “to trespass” 

Trespass= tangible invasion; nuisance= intangible invasion 

Damages: 

· Trespasser is liable for nominal damages even if no physical harm is done to the land 

· When there is physical damage- damages are measured either by 

· 1. The cost of repair; or 

· 2. The diminution in the value of the premises resulting from the tort 

· Where damages are inadequate (i.e. continued trespass)- the plaintiff may be entitled to an injunction to stop the trespassing or to force the trespasser to leave or remove something placed on the plaintiff’s land 
· Punitive damages may be awarded if the trespass is deliberate or “malicious” 

Extended liability: the trespasser is liable for damages directly caused by his trespass, even if her never intended harm and could not foresee the harm. 

5. Conversion of Chattels 

Elements: 

1) Plaintiff owns chattel (personal property) 

2) Defendant intentionally (purpose, knowledge) exercises substantial dominion over the chattel

Conversion is an intentional tort- defendant must intend to exercise substantial dominion over the chattel; but there is no requirement that D is conscious of wrongdoing 

Conversion= treating item like you own it 

· Usually covers crimes like theft, robbery 

Substantial dominion: factors used to determine whether interference was serious (substantial) enough: 

(a) Extent and duration of control 

(b) The defendant’s intent to assert a right to the property 

(c) The defendant’s good faith 

(d) The harm done; and 

(e) Expense or inconvenience caused 

Conversion would not apply where the “intention is good, the duration brief, the event harmless” 

Traditionally- one could only convert tangible property; now rule has expanded to include things like shares of stocks/ bonds and other documents which are strongly identified with the right itself. 
If defendant steals property of another and then sells it, then both people are converters of the property 

· Plaintiff can go after either or both of the people (person who stole and person who bought) 

· Bona fide purchaser (good faith) is still held liable 

Remedies: 
· Standard remedy: fair market value at the time of conversion 

· If prices fluctuate- highest market value that occurs within a reasonable time for replacement 

· Or, actual return of the chattel (replevin; claim and delivery) 

6. Trespass to Chattels 

Elements: 

1. Plaintiff owns chattel 

2. Defendant intentionally exercises dominion over chattel 

2 main differences from conversion: 

1. Dominion does not have to be substantial 

2. Proof that item is harmed/ damaged or interference of use is consequential in a harmful way

D just acts like they are using (renting) it; not that they own it 

Standard of remedy: fair rental value 

Also, possible: return of the chattel and money for damage done to the chattel 

· Junk/spam email = trespass to chattels (need to show actual damage was done to the chattel) 
· See School of Visual Arts v. Kuprewicz: (porn emails harmed computer)
· Porn emails and unsolicited job apps sent to ( and harmed computer

· Trespass to chattels ( intentional, without justification or consent, physically interfered with use

· It was the damages to the computer that made ( liable, not just sending bad emails

7. Forcible Harms as Civil Rights Violations 

§1983: A person acts under the color of state law and causes P to be deprived of a federal right 

Most common “federal rights” + standards of care 
· 14th Amendment: due process; equal protection 

· S.O.C- D’s act shocks the conscience of the court 

· 4th Amendment: unreasonable search and seizure 

· S.O.C.- D’s search and seizure was unreasonable

· Without a warrant, probable cause, excessive force, etc. 

· 8th Amendment: cruel and unusual punishment

· S.O.C.- turns on court interpretation of cruel and unusual

· Ex: prison guards -> sadistic punishment, depriving medical care, feeding ‘bad’ food, etc. 

Remedies:  damages, injunction 

Who may be liable: 

· D -> someone who is given power by state law (excludes the federal government and federal officers) 

· A “person” may be liable 

· Usually a state officer (like a police officer)

· Can include off-duty officers and private persons who willingly participate in the use of state power 

· Cities and counties may be liable

· State may NOT be liable 

Why bring a §1983 claim? 

· Most important reason- §1988 allows a winning plaintiff to recover attorney’s fees from losing defendant in §1983 cases

· This is not available in majority of common law tort cases (American Rule- each party pays for own attorney fees) 

· P may also prefer a federal forum 

Qualified immunity- significant disadvantage for plaintiff 

· Under this, P must show that the officer’s conduct violated a constitutional right, and that the constitutional right was clearly established at the time of the violation 

Defenses to Intentional Torts

1. Self Defense and defense of others 

Elements: 

1. Reasonable belief that force is needed to defend self against battery, assault, false imprisonment

2. Reasonable force used, in both amount and type 

a. Doctrine of Rough Equivalents 

Amount and type of force reasonably believed to be coming at you





=

Amount and type of force used in self defense 

Self Defense does not sanction an escalation of violence 

· Privilege extends only to the use of reasonable force, D is liable for any excessive force 

· Excessive force is a matter of degree and depends on the facts of the case 

Provocation is generally not sufficient to raise self-defense privilege

· Insults and arguments do not justify a physical attack by the insulted defendant 

One may be privileged, given appropriate facts, to commit what otherwise would be an assault of a false imprisonment is self defense

General Rule about deadly force: D’s privilege to use that amount of force extends only so far as reasonably necessary to prevent death or GBH

Generally no retreat rule, but some states require reasonable retreat before deadly force is used when D is not home. 

Touchet v. Hampton 

· Fired employee leaving threatening voicemails 

· Former employer confronts Touchet and punches him 

· Touchet sued for battery ( Hampton said self-defense 

· Every time you hit someone = battery (ex. 20 hits = 20 batteries ( need to analyze each one)

· Privilege need to look at each action to see if it applies 

· Not an excuse for escalation 

· Each unprivileged act is tortious 

Defense of Others: 

· Most jurisdictions recognize that a person may defend others on the same basis that they may defend himself/ herself

· As long as D’s belief that an individual was being attacked and needed help was reasonable, even if mistaken, and the amount of force was reasonable -> it is privileged 

· Minority: hold that a mistake, even when reasonable, destroys privilege- leaving D liable for battery. 

2. Defense and repossession of property 
Elements: 

1. Reasonable belief that force is needed to protect property; and 

2. Reasonable type and amount of force is used 

· What is reasonable in protecting property is less than in defending a person 

Recapture of Chattels: 
· In general: owner must resort to the courts for a remedy rather than using self-help

· Hot Pursuit: If D is in fresh pursuit, he is privileged to use a reasonable about of force to defend possession. 

Katko v. Briney (vacant farmhouse w/ spring shotgun)
Rule: amount of force is not reasonable under these circumstances 

· Defendant set-up a shotgun trap because his property was continuously broken into
· Criminal = plaintiff suing for battery 
· Briney intended to prevent unlawful entry to burglar ( intended to assault (scare intruders)
· Intended an assault and committed a battery (transferred intent) 
· Problem is with the reasonable amount/type of force 
· No threat of bodily harm to another person (unoccupied home)
· Are these equivalent?
Threat to property = use of shotgun 
· The court says no – can’t use greater amount of force than the force coming at defendant 
Brown v. Martinez  (farmer and watermelon thieves) 
· Plaintiff = boy stealing watermelons; Defendant = farmer who shot him, meant to scare 
· Intentional Tort = battery 

· Transferred Intent 

· Intended to commit an assault but committed a battery 

· Cannot use deadly force for trespass to property 

· Would this be privileged?

· Trespass/theft of melons = Assault: threat of force 

· Court says there is no reason to shoot someone running away with watermelon (minor offense) 

· Don’t privilege that; call law enforcement 

· Can’t shoot your gun to protect your property from trespassers ( escalation 

3. Arrest and Detention (Merchant’s Privilege” )
Elements: 

1. Reasonable belief that detention is needed 

2. Reasonable amount of force, detaining for a reasonable amount of time in a reasonable manner until law enforcement arrives 

Majority: shopkeeper is privileged to act reasonably mistaken about the fact that the plaintiff has taken goods 
· However, some states- if shopkeeper is not correct, no privilege (ex. Arizona)

Gortazez v. Smitty’s Super Valu Inc.- manner and length/force were excessive
· Shopkeeper thought ( and friend stole an air freshener and followed them outside

· Once outside, employees grabbed friend, ( yelled to leave his friend alone, and employee put ( in a chokehold

· Statute requires reasonable cause, purpose of detention, and reasonableness of detention

· Force was unreasonable for the value of the thing stolen

· Purpose had to be for questioning or getting police

The common law grants no special privilege to merchants to recapture chattels once possession has been lost 

· Same rules apply as above. 

4.  Discipline 

Restatement says parents may use reasonable force as they reasonably believe necessary 

Those who are in charge of someone else’s children also enjoy a similar disciplinary privilege 

Parent given a privilege to discipline his/her own child 

1. Reasonable belief that discipline is needed 

2. Reasonable amount and type of force used to discipline 

Protects against suit (common law privilege) 

· However overlaid by statutory actions- makes it practically irrelevant 

5. Consent (The Special Case)
If agree to a common law tort -> consented 

Sometimes an affirmative defense, sometimes may be part of the prima facie case 

Berwyn v. Austin 
· Alleging battery:

· 1) Intent to inflict a harmful or offensive contact 

· Dual Intent: a) intent to make contact and b) intent to harm or offend 

· Single Intent: Intent to make contact 

· ( 2) Contact 

· ( 3) Physical harm or offense 

· Single intent is satisfied because Austin kisses and caressed her neck 

· Dual intent: B (intent to harm or offend) is missing 

· Single intent state = prima facie case of battery (affirmative defense of consent)

· Dual intent state = prima facie case of battery not established (consent goes to prima facie case) 
Fact-based: turns on the relationship between the parties 

· When D is in a position of power over P, claim of reasonability= skeptical 

· Robbins v. Harris: example of power imbalance w/ sexual conduct of guard w/ inmate

· Some state statutes forbid all sexual contact between mental health professionals and their patients 

· Federal statutes against employment discrimination forbid sexual harassment of employees 

Incapacity to Consent: 

1. Minors 

· Minors are often thought to lack the capacity to consent 

· No blanket rule: 

· Courts will sometimes looks at the individual facts, to see if the particular minor has the experience and intelligence to consent to the particular acts involved 

· Many states: impose criminal liability for sexual conduct with a minor 

· Many (but not all) states agree that a minor’s consent is no defense in a civil action for such sexual contact, either 

2. Adults 

· Usually only established by showing that the particular adult could not manage his own affairs, or, in consent cases, that he did not understand the nature and character of the act 

Scope of consent: what is the act that P consented to? Did D exceed the scope of consent? 

· Medical battery: many cases involve allegations that the Dr. exceeded the scope of the patient’s consent 

· Kaplan v. Mamelak  (Dr. operates on patient w/o patient’s consent and has committed a battery)

· Scope of consent ( not consenting to everything a person will do, can consent to limited thing

· Emergencies: the ordinary rule is- that is a battery when a doctor treats a patient without consent, or in excess of the scope of the patients consent- may not apply when the doctor must act in an emergency and obtaining consent in not possible 

· Substituted consent: an adult family member or guardian may be empowered to give consent on behalf of a minor or an incapacitated adult 

· Competence to consent: should be measured by the plaintiff’s ability to understand the condition, nature and effect of the proposed treatment or its rejection 

Doe v. Johnson (Magic Johnson): scope of consent to sex didn’t include HIV

· Woman consented to sex but did not consent to sex w/ someone who is HIV +

· Court held this was a battery – like you’re defrauding someone into consent

Consent by fraud is not valid 

Revocation: the plaintiff can revoke consent at any time by communicating the revocation to the defendant 

· Consent can be express or implied

· Person can revoke consent (express or implied withdrawal) 

When P is injured during an illegal activity in which he agreed to participate, courts have struggled to find a consistent approach to the issue of consent 

Negligence 

Prima Facie Case:

[Plaintiff must prove all elements by preponderance of the evidence] 

1. Duty [law]

2. Breach of Duty [fact – jury] 

3. Actual Harm 

4. Factual Cause [fact]  

5. Proximate Cause (Scope of Liability) [fact]

· Looking at nature of the conduct

· State of mind is not relevant ( not looking at intent, looking at conduct 

· Don’t want to punish accidents (over-deterrence, hurts economy)

· Conduct that is unreasonably risky from the perspective of a prudent, fictitious person in similar situation ( reasonable person would have foreseen harm 



causing 



Element 1: Duty 
[image: image1.png]Existence of duty: is there
any duty, or not?

[almost always yes]

Standard of care: By what
standard is defendant's
conduct judged?




Default standard of care: Reasonable and prudent person under the same or similar circumstances (RPP/SSC) that the actor was in at the time of the allegedly negligent act 
· What circumstances are to be considered? 

· Internal circumstances 

· Physical disability-> taken into account 

· Mental disability -> not taken into account 

· External circumstances 

· The situation- yes, relevant 
Stewart v. Motts 

Plaintiff, Jonathon Stewart, stopped at Defendant, Martin Mott’s auto repair shop and offered assistance to the defendant in repairing an automobile fuel tank. In an effort to start and move the car with the gasoline tank unattached, the plaintiff suggested and then proceeded to pour gasoline into the carburetor. The defendant was to turn the ignition key at a given moment. The result was that the car backfired and caused an explosion that resulted in plaintiff suffering severe burns to his upper body.

· Plaintiff appealing jury instruction given ( should’ve been a higher standard of care (handling gasoline) 

· Wanted the fact that gas is dangerous to change standard of care (affects breach of duty) 

· Level of care required to meet the standard changes 

Does an emergency change the standard of care? ( Posas v. Horton 

· Posas was driving her car when a woman pushing a stroller began to cross the street in the middle of traffic, directly in front of her car. 

· Posas stopped suddenly to avoid hitting the jaywalking pedestrian. 

· Horton was driving immediately behind Posas and hit the rear of her car. 

· Horton was three to four feet behind Posas’ vehicle right before the accident occurred, and she did not see the pedestrian cross in front of Posas.

· Can’t create the emergency ( Horton was following too close behind 

· Standard of care doesn’t change – factual emergency, handling dangerous instrumentalities goes into “same or similar circumstances” 
Shepherd v. Gardner Wholsesale, Inc. 

· Plaintiff had cataracts and tripped over raised concrete slab 

· Plaintiff’s argument: Defendant owed pedestrians like her a duty 

· Defendant’s argument: you were negligent for your own safety 

· Court: person with impaired vision is not required to see what a person with normal vision can see 

· Would a person with eyesight that bad walk in a manner like the plaintiff did? 

Sudden incapacitation 

· Should a reasonable person have seen that incapacitation (aka knowing you have heart problems) 

Mental disability- 

Creasy v. Rusk: ( has Alzheimer’s and gets aggressive w/caretaker at a home

· Rule: a person with mental disability is generally held to the same standard of care as a reasonable person under the same circumstances without regard to the tortfeasors capacity to control or understand the consequences of his/her actions

· Issue ( can a disabled person be held liable for his actions in injuring someone?

· Caretaker has no complaint for injuries b/c she was acting in course of her employment of taking care of a patient known to be aggressive b/c of his disease (duty of care only for the caretaker to the patient, not the other way around ( statement of limited

Disability:

· Effect on physical impairment rule on (:

· whether ( is held liable for a disabled person varies case by case

· won’t excuse someone whose disability can be corrected (like glasses)

· Old age ( not taken into account in setting the standard of care

· Intoxication ( owes same care as sober person

· Sudden incapacitation ( if it’s not foreseeable, no liability

· Burden of proof on the defendant in most states

· Mental infirmities ( not taken into account, held to same standard of care as someone without

· In some states (1/3) people with mental infirmities can’t be held liable, the caretaker would be held liable but could be covered by insurance

· Mental and psychological limitations: low intelligence and other mental or psychological limitations- held to the standard of care of a reasonable and prudent person 

Policy why disability doesn’t prevent liability:

· Physical disability does not affect reasonableness
· Mental disability impair the tortfeasor’s ability to assess risk 

· Not using a reasonable and prudent person standard anymore

· To factor this in would make everything subjective 

Hill v. Sparks  

· Take into account someone’s superior knowledge/training; but does not change standard of care

· Reasonable and prudent person uses all knowledge and experience they have as it relates to the act 

· Superior knowledge and training as to the act is relevant, comes into evidence 

· 2 main exceptions: doctors, lawyers 

Special child standard of care: duty of child to exercise same care that a reasonably careful child of the same age, intelligence, experience would exercise under same circumstances

· Rule of 7s: 0-7 incapable of negligence as a matter of law; 7-14 incapable of it; 14+ capable

· Rule of 7s not common ( most states hold under 3 incapable of negligence (restatement says under 5)

· Parents not liable for their kid’s tort (in CA statute says parent is liable if they were negligent or committed intentional tort) ( impossible to prove what is reasonable supervision, no standard for parents

· Children protected from liability for childish activities 

Stevens v. Veenstra (driver’s education accident)

· Exception to the child standard of care: 

·  When the child is engaged in “adult activities”, default to the adult (RPP/SSC) standard

·  Cases almost always about motorized vehicles

· Policy of fairness

· “participation in an inherently hazardous activity”

· One rationale: V can’t tell that a child is driving the car

Contributory negligence: the focus of contributory negligence is often on the idea that the plaintiff should take reasonable care for herself, not on her failure to take care of others. 

· The difference between P and D standard of care is slight, often is the same 

Element 2: Breach of Duty 

Conduct that falls below the standard of care- a reasonable and prudent person would have engaged in alternative conduct because of the foreseeable risks created by the allegedly negligent conduct 

· “Negligent conduct”

· Judge reasonableness at the time the defendant was acting (not 20/20 hindsight)

· What happens in the past changes what is foreseeable

Unreasonably risky behavior = breach of duty of care 

· Idea: conduct is “unreasonably risky” because a reasonable person would have engaged in safer, alternative conduct 

Negligence attempts to punish people who take unreasonable risks 

· Would a reasonable person under those circumstances foresee that a harm could/would occur 

Breach of duty – negligent conduct- 1. Identify negligent conduct, 2. Identify reasonable, safer alternatives 
· Conduct that falls below the standard of care 

· What alternative conduct would a reasonable and prudent person have engaged in, under the circumstances at the time of the incident? 

· Was there a foreseeable risk of some kind of harm 

· Plaintiff must identify alternative conduct that would have been safer, and that would have avoided the harm 

· i.e. if the alternative conduct had happened, the harm would not have occurred 

Foreseeability of Harm: 

An actor can be negligent only if his conduct created a foreseeable risk and the actor recognized, or a reasonable person would have recognized that risk

· when a reasonable person in the defendant’s circumstances would not foresee any danger, the defendant is simply not negligent 

Courts are likely to use the term ‘foreseeable’ to mean that harm was not only foreseeable but also too likely to occur to justify risking it without added precautions 

· when courts say that harm is unforeseeable, they may mean that although harm was actually foreseeable on the facts of the case, a reasonable would not have taken action to prevent it because the risk of harm was low and harm was so improbable that a reasonable person would not have taken safety precautions 

Pipher v. Parsell: grab steering wheel and hurt another passenger in car

· Negl turns on foreseeability of harm

· Parcel realized he had someone in his car who engaged in dangerous behavior after the first time he grabbed the wheel ( could have taken additional steps to prevent it

· Should have been heard by a jury b/c for Q of foreseeability of harm ( reasonable jury could find that he breached his duty to protect Pipher from Biesel by preventing her from grabbing wheel 2nd time

Limones v. School District of Lee County  

Limones (15-year-old) collapsed during a high school soccer game. Busatta (the coach) ran onto the field to check the player. Busatta was certified in the use of an AED and yelled for one. It was located at the game facility located at the end of the soccer field, but it was never brought on the field to Busatta to assist in reviving Limones. Emergency responders revived Limones 26 minutes after his initial collapse. Limones survived, but he suffered a severe brain injury due to lack of oxygen over the time delay involved. He now remains in a nearly persistent vegetative state that will require full-time care for the remainder of his life.

· Error made by lower courts was framing duty issue too narrowly/stating the standard too narrowly- “reasonable care under the circumstances is not and should not be a fixed concept” 

· By framing it too narrow, duty (judge, law) slides into breach (jury, facts)

· Duty = RPP/SSC

· Decide using the totality of the circumstances if the defendants breached that duty 

Indiana Consolidated Insurance Co v. Matthew: lawn mower caught fire and burned down bros garage

· It catching fire is not foreseeable and when it did he acted reasonably

· Properly filling gas tank, even if spill a little probably wouldn’t be negligent
· RPP wouldn’t have pushed it out of garage to start it – garages intended to start motors in

· RPP wouldn’t have pushed flaming mower out – thought it was going to explode in his face

· Burden/costs of doing that vs. foreseeable harm created

· The sudden emergency doctrine requires the person so confronted to do that which an ordinary prudent man would do in the circumstances. 

· The law values human life over property

Stinnet v. Buchele: injured while fixing roof

· Negligent for not providing a safe place to work? No b/c worker didn’t ask for safety materials and didn’t provide own – he would know more about the risks

· Assume P has liability to take care of himself unless D is put on notice that this is not true 

· Not put on notice that P needed safety equipment 

· Would’ve come out differently if he asked him to provide equipment

· RPP would expect worker to provide own safety equipment

· No contributory negligence because no negligence by D to begin with 

Obviousness of Danger: don’t have to warn people about obvious risks unless you are put on notice that it is not obvious

· May make the likelihood of the risk materializing so slight that there is no need to try and eliminate the risk 

Expecting care by third persons: a reasonable person may not breach a duty when the person reasonably relies on another to protect the plaintiff 

· Ex. Parents/children ( not foreseeable child would get hurt if w/parent and might not have duty to protect child if parent is present

· Butting in could make things more dangerous by making people rely on you, would assume duty of care

Weighing of Risks and Utility: 
US v. Carroll Towing Co. (Judge Learned Hand – famous): sinking of barge loaded with flour when crashes into tanker – breaks away from tug b/c of tug operators ( no bargee aboard

· Absence of bargee reduces tug liability

· Uses the B < P x L equation

B <  P x L Equation: 

· Negligence occurs when risks/costs/hassle of alternative conduct is less than the foreseeable risks of allegedly negligent conduct and defendant fails to engage in alternative conduct (i.e. fails to take on the burden of alternative conduct)

· The 3 factors of injury are not practically susceptible to quantification 

1. Probability harm will occur (P)- risk

2. gravity of resulting injury (L)- likely liability (severity of harm)

3. burden of preventing (avoiding) harm (B)- alternative conduct 

Thoma v. Cracker Barrell: slip/fall while eating, saw drops of water on floor but didn’t see anyone drop anything

· Jury to decide whether can infer that owner knew about water (maybe employee spilled and didn’t clean, or someone else spilled and they should’ve noticed, should be checking)

· Show that the substance had been there for a while and ( should’ve noticed

Violation of “private custom of standard” 

Walmart v. Wright

· Failure to follow a party’s precautionary steps/procedures is not necessarily failure to exercise ordinary care 

· Internal standards do NOT set a standard of ordinary care in tort suits

· Goal of tort law= make world safer

· Counterproductive to disincentivize businesses from having higher internal standards 

Custom: can be used as a “sword” (violation of custom) or a “shield” (compliance with custom) 
Duncan v. Corbetta: fall when wood broke on stairway

· Evidence of violation of custom 

· P using custom as a sword 
· Defendant’s like this generally do X, but defendant did not do X 

· BUT: does not set standard of care- evidence for the jury 

· Proof of general custom and usage is admissible

· Custom helps prove harm is foreseeable- recognized by similar defendants 

· Defendant knew or should have known of risk

· What is usually done may be evidence of what ought to be done 
TJ Hooper: barges lost in gale, towed by tugs at the time, cargo owner sued barges and tugs based on contract

· Evidence of compliance with custom 
· Admissible- if there is a relevant custom that you complied with and are now being sued for negligence 

· Again, evidence- not standard of care 

· Allegedly negligent to not have working radio onboard- reasonably alternative conduct= having radio set on board 

· Defendant showed customary not to have radio sets on tug boats 

· Relevant evidence in judging negligence 

· “In most cases, reasonable prudence is common prudence; but strictly it is never a measure; a whole calling may have unduly lagged in the adoption of new and available devices” (pg 162)

· It may be true that everyone in an industry may be found t be negligent 
Proving Conduct 
Santiago v. First Student: 

· Just proving D acted and caused harm does NOT equal negligence claim 

· P can’t identify intersection, details of accident 

· Need facts about what D did (P must show D’s specific acts) without it can’t prove alternative conduct D should have engaged in 
Res Ipsa Loquitur: Occurrence of an accident implies negligence; The thing speaks for itself 
· P can’t identify what conduct of D was 

· Method of indirect proof of negligence 

· Events give rise to permissible inference that D’s conduct was negligent 

· Not a strong position to be in as P: no evidence (usually lose) 

· Device that gets you to the jury- does not require a rule for the plaintiff (not required to draw inference of negligence) 

Byrne v. Boadle 

· Plaintiff was walking on a sidewalk when a barrel of flour fell on him 

· Used res ipsa loquitor ( the mere fact of the accident having occurred is evidence of negligence 

· Defendant must have been negligent; accident spoke for itself (how else could this have happened)

· Don’t know what the defendant did (don’t know how barrel rolled out of warehouse)

· Duty to take care of barrels to make sure they don’t roll out of warehouse 

· A barrel could not roll out without some negligence 

· Ordinarily barrels don’t roll out of warehouse without negligence 

· Not just to let D escape all liability without trial 
P is limited as to when they can use res ipsa

· Courts have developed narrow rule on when this applies: 3 approaches 

	Traditional Rule
	Second Restatement

[majority rule in states]
	Third Restatement

	1. Accident was one which ordinarily does not occur in the absence of negligence 
	1. Accident was one which ordinarily does not occur in the absence of negligence 
	Negligence can be inferred when the  

accident is of a type that ordinarily happens as a product of the negligence of a class of actors of which D is a relevant member  

	2. Instrumentality that injured plaintiff was under defendant’s “exclusive control” ; and 
	2. Other responsible causes, including P’s conduct and conduct of third persons, are “sufficiently eliminated” by the evidence; and 
	

	3. Event was not caused by or contributed to by any act of Plaintiff 
	3. the indicated negligence is within scope of defendant’s duty to plaintiff 
	


If res ipsa loquitor applies, it guarantees the plaintiff will not lose as a matter of law 

· Can’t use res ipsa loquitor every time a plaintiff doesn’t know what happened 

· Only for unusual cases 

Runaway elevator cases = res ipsa loquitor

· An injured person can contribute/be negligent and still recover 

Standard slip and fall cases are never res ipsa cases 

· Only applies when plaintiff cannot identify what defendant did that went wrong

· Plaintiff can know what happened 

Warren v. Jeffries (1965) 

· Res ipsa loquitor cannot be used if there is a way to get evidence on what happened 

· Does not substitute for researching/investigating what happened 

· Evidence has to be unknown AND unknowable 

Element 3: Actual Harm 

· Plaintiff must suffer legally cognizable harm- actual damages 

· No “attempt” -> actual harm has to be caused to P

· Cannot sue for purely economic or emotional harm unoccupied by physical harm 

· Categorical decision by court on what is actionable 

· Liability= bad lick situation for both P and D

· Compensatory damages track type of actual harm

· No nominal or presumed damages 

Right v. Breen: P didn’t report injuries at scene, minor car damage

· Brought the suit later claiming he’d suffered injury as a result of the accident, leading to economic and noneconomic damages

· D brought evidence injuries resulted from 5 other accidents

· P wanted nominal damages 

· failed to establish causation and actual injury

Element 4: Factual Cause 

· question of fact 

· But For” causation or “Substantial Factor” test alternative 
But-for Causation: 

· but-for D’s negligent conduct, would injury have happened anyway?

· If it would’ve happened anyway- not factual cause 

· Must be true that negligent conduct =  a cause of P’s harm
Hale v. Ostrow: had to enter street b/c sidewalk was blocked and tripped over concrete and crushed hip

· Bushes overgrown on sidewalk in front of Ostrow lot but property where she fell was in front of property not owned by (s

· D claims injury was caused by shitty sidewalk, not their fault ( was A cause under the but-for test (jury Q)

· Had bushes been trimmed or not there, P wouldn’t have tripped

· Doesn’t have to be sole cause, just a cause 

Critical: How P’s lawyer frames negligence issue 

Problems with the But-for Test: 

Divisible Injury (but for works); Indivisible injury (substantial factor) 

Landers v. East Texas Salt Water Disposal Co. – indivisible injury: fish
· Problem: can’t tell who’s oil spill caused what damage on plaintiff’s property 

· If you use the “but for” test then they both escape liability 

· Sun Oil if they hadn’t acted negligently would fish have died anyways? ( Yes (same argument for East Texas) 

· Substantial factor test prevented both defendants from escaping liability 
Alternatives to the But-For Test: Substantial Factor 

· If tortious conduct of one tortfeasor, A, fails the but-for test only because there is another set of conduct also sufficient to cause the harm, then A’s conduct is still a factual cause of that harm

Lasley v. Combined Transport Inc: ( truck lost load, caused back-up and then accident where decedent died from explosion from crashing into other (
· Other ( was intoxicated – relevant to apportionment of damages but not causation b/c both (s had substantial cause

First- See if But-for test works 

· If it does, that is what you use 

Then- if but for test “doesn’t work” (frees multiple defendants from liability of a single indivisible harm) 

· Go to substantial factor 

Proof: What Harm was Caused? 

Summers v. Tice 

· Defendant can only be liable for the harms he actually caused 

· Here, both defendants shot in the direction of the plaintiff, but only one hit him 

· We can’t tell which one shot and hit the plaintiff- P has no way of proving it

· Not a res ipsa loquitor case because we know what defendants did, just don’t know which one did what 

· 1 defendant’s shot blinded plaintiff 

· 1 defendant’s shot prevented plaintiff from proving who blinded him 

· Both are held negligent because plaintiff needs to get compensation for injuries 

· Better policy to hold both liable- Risk of this fact pattern should be on negligent tortfeasors, not P

· Putting burden on D’s to free themselves

· Smoke out evidence from D 

· Similar to res ipsa rationale

Note: if there were 7 shooters, then the court would limit the liability being spread 

Notion of justice ( haven’t achieved justice if apply but for test and letting negligent actor to go free of liability 

Trivial conduct:

When D’s conduct is only a trivial contribution in a causal set that is the factual cause of harm, the harm is not considered within the scope of liability
Actual Harm
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