PROPERTY OUTLINE
Fall 2019—Professor Petherbridge

Rights in Intangibles:

INS v. A.P.

· News becomes quasi property between competitor’s for a transient time to discourage unfair competition

Cheney Bros v. Doris Silk 

· Without protection in common law or statues, property is limited to the chattels that embody the invention 
Copyright:

What is it? 

· Exclusive right to make copies

· Original work of authorship fixed in a tangible medium of expression

· Original= independently created, some modicum of creativity 

· Work of authorship (17 USC 102 (a))= 

· 1. Literary works

· 2. Musical works (w/ words)

· 3. Dramatic works (w/ music)

· 4. Pantomimes and choreographic works

· 5. Pictoral, graphic, sculptural works

· 6. Motion pictures and other audiovisual works

· 7. Sound recordings

· 8. Architectural works

· Fixed in a tangible medium of expression

Copyrightable subject matter

· See 102(a)

· Feist v. Rural: Fact/Expression Dichotomy 

· Facts not copyrightable but expression of facts can be protected

· Baker v. Selden: Idea/Expression Dichotomy 

· Forms necessary to practice a process/idea and the idea itself are not copyrightable but expression of the idea is protected

· Morrisey v. Proctor + Gamble: Merger (Idea/Expression Inseparability) 
· That which appears in just a few forms, such that a person could exhaust all future possibilities of use, is not copyrightable subject matter

· Substance= relatively simple; subject matter= relatively narrow 

· 17 USC  §101- “Useful Article” 

· Design of a useful article shall be considered a pictoral, graphic, or sculptural work only if, and only to the extent that such design incorporates pictoral, graphic, or sculptural features that can be identified separately from and are capable of existing independently of the utilitarian aspects of the article 

· Conceptual Separability (Brandir Int’l v. Cascade) 

· Denicola Test 

· If design elements reflect a merger of aesthetic and functional considerations, the artistic aspects cannot be said to be conceptually separable from the utilitarian elements. Conversely, where design elements can be identified as reflecting the designers artistic judgement exercised independently of functional influences, conceptual separability exists. 
· “Physical separation”- Mickey Mouse phone

· Copyrightability depends on the extent to which artistic expression is reflected uninhibited by function/utility 

· Not copyrightable subject matter 

· Idea, procedure, process, system, method of operation, concept, principle, discovery regardless of the form it is described, illustrated, embodied or explained. 

Exclusive Rights in Copyrighted Works (17 USC §106)

· Owner of a copyrighted work has the exclusive right to do and authorize:
· 1. The reproduction of copyrighted works in copies or phonorecords 

Copyright Infringement:

1. Copyrightable subject matter 

2. Copying 

a. Identical reproduction or 

b. Access and substantial similarity to infer copying 

3. Improper appropriation 

a. Substantial similarity, with respect to the copied expression, to the eyes/ears of an ordinary reasonable observer/listener 

· Arstein v. Porter 

· Test for substantial similarity 

· Where D takes from P’s work so much of what is pleasing to the ears of the lay listeners 

· Nichols v. Universal

· Test for improper appropriation 

· Cannot copyright abstractions or ideas 

· So for plays cannot copy abstract idea of story but can copyright specific dialogue 

Defense to Infringement: Fair Use (17 USC §107)

· Criticism, commentary, news reporting, teaching, scholarship or research 
· Harper +Row v. Nation 

· 4 factors to consider 

· 1. Purpose/character of the use 

· Fair Use: transformative, nonprofit, educational, news reporting, information 

· Not fair use: commercialization, exploitation 

· 2. Nature of work 

· Fair use: widely available, factual works 

· Not fair use: unpublished (confidential), fictional works

· 3. Amount/ Substantiality used 

· Can look at quality or quantity 

· Fair use: minimal info taken, not taking “heart” 
· Not fair use: taking “heart of work”, taking large portions 

· 4. Effect on the market 

· Fair use: no direct competition 

· Not fair use: adverse effect on market 

Patent:

Elements: 

1. Patentable subject matter 

2. Novelty 

3. Useful 

4. Non-obvious (cannot patent laws of nature, physical phenomena, abstract ideas) 

Patentable Subject Matter

· 35 USC §101
· Anyone who invents or discovers any new and useful process, machine, manufacture or composition of matter or any new and useful improvement thereof can obtain a patent thereof 

· Diamond v. Chakrabarty 

· Living things are patentable so long as they are the product of human ingenuity/innovation and not naturally occurring 

· Parke-Davis v. H.K. Mulford 

· A purified substance is patentable when taken out of its natural context and made into something new for humankind 

· Diamond v. Diehr 

· A process’s patentability is to be determined under the same standards regardless of its comprisal of non-patentable subject matter 

Patent Infringement

· 35 USC §271 

· Anyone who without authority makes, uses, offers to sell or sells any patentable invention 

· (a) Direct infringement 

· (b)(c) Indirect Infringement 

· Direct Infringement (2 forms) 

· 1. Literal infringement 

· Elements=same 

· 2. Doctrine of equivalents

· Elements= considered equivalent

· Insubstantially different 

· Infringement Determination (2 -step process) 

· 1. Define invention by interpreting the words in the patent claim 

· 2. Compare the construed claim to accused device or process 

· If each and every element (limitation) is present either literally or equivalently, then infringement 

· To infringe on a patent, just have to infringe 1 of the claims 

Experimental Use Defense to Infringement

· Madey v. Duke 

· Not infringement when patent use is for amusement, to satisfy idle curiosity or philosophical inquiry- cannot be used to further legitimate business interests 
Trade Secrets:
What is a trade secret? 

· 1. Information 

· 2. Economically valuable because it is a secret from others who could exploit it 

· 3.  Subject to efforts reasonable under the circumstances to maintain its secrecy 

Derives independent economic value, actual or potential, from not being generally known or not being readily ascertainable by proper means

Metallurgical v. Fourtek 

· Secrecy is required for the trade secret, no universal requirements but factors that need to be considered are (1) the costs incurred to develop the secret, (2) the cost of protecting the secret, and (3) the competitive advantage derived by the secret 

Evidence of Independent Economic Value 

· Espionage attempts 

· If competitors tried to license 

· R+D to develop (how much would it cost competition to develop) 

· Profits v. competitors who don’t have it 
· Profits after competitors release secret (drop)

· Measures taken to protect 

Evidence of Effects to Maintain Secrecy 

· NDA, non competes 
· Restrict physical access 

· Security, key cards, restricted access signs 

· Need to know basis (w/ employee knowledge) 

· Active policing of those who violate security measures 

· Criminal background checks, credit checks 

· General rule: the more expensive measures to protect, the more valuable the secret 

Does trade secret have to be a secret? 

· Limited disclosure when economically beneficial 

· Ex. Potential business partners, employees who will work with the secret 

· Not absolute secrecy, but efforts to maintain secrecy (ex. NDA)

Why does law protect trade secrets 

· “tort” reason -> notion of base level commercial morality (fall below it- held liable) 
· “property” reason -> sees T.S. like patent 

· Encourage economic innovation/ creativity 

· Discourage economically useless behavior

· Protect innovation 

· Incentivize  R+D

Why chose T.S. over patent? 

· Patents expensive, expire, invite competition 

· T.S. cover more, not everything patentable 
· T.S. good if you think you can keep a secret 

Violation of a trade secret

1. Trade secret existence 

2. Misappropriation (disclosure, use)

a. Improper means: theft, bribery, espionage, breach of duty or inducement of breach to maintain secrecy, misrepresentation 

E.I. DuPont v. Christopher 
· Anything you do to overcome reasonable precautions to maintain secrecy, even if your actions are lawful, are improper means 
Smith v. Dravo 

· When acquiring a trade secret in either express or implied confidence, the defendant cannot abuse that trust and use trade secret 

Proper Means: 

· Independent invention, reverse engineering, discovery by license, observation in public, obtaining trade secret from published literature 

Kadant v. Seeley

· Reverse engineering is permitted in lawfully obtaining a trade secret so long as the means for doing so are available to the public 
Land:
Trespass:

1. Intentional

2. Unauthorized entry 

3. Onto the land of another 

Jacque v. Steenberg Homes 
· Punitive damages can be awarded for an intentional trespass in order to deter that conduct, protect the legal right to exclude, and maintain confidence in the legal system 

Baker v. Howard County Hunt 

· The equitable remedy of injunction is appropriate where the trespass is likely to be repeated without it 

Hinman v. Pacific Air 

· Landowner owns as much as of the space above the soil that is actually used, planned to be used, or necessary for the enjoyment of the land 

Fixtures:

· Strain v. Green 

· 1. Actual annexation to the realty 

· 2. Application to the use/purpose of the part of the realty it is connected to

· 3. Intention of the party making the annexation to make a permanent accession to the freehold 

· Producers v. Onley 

· Making a permanent improvement on another’s land makes that improvement a fixture onto the property giving exclusive rights to the landowner. However, the improver is entitled to equitable remedy if the mistake was under good faith and come with clean hands 

Nebraska v. Iowa 

· Accretion: gradual change in waterway-boundary remains the center of waterway 

· Avulsion: sudden rapid change in waterway- boundary remains the center of old channel regardless of where waterway is now 

Exceptions to the Right to Exclude:

Ploof v. Putnam

· Doctrine of necessity 

· Necessity resulting from uncontrollable occurrences threatening people or property, justifies entry upon land that would otherwise have been considered trespass 

McConico v. Singleton 

· Custom 

· Hunters allowed to go onto unenclosed and uncultivated land without trespassing when socially beneficial 

State v. Shack

· One should not use his property to injure the rights of others; right to exclude does not include right to bar access to government services 

Uston v. Resorts International Hotel 

· A person has a right of reasonable access to property open to the public as long as the person does not threaten the security of the premises and its occupants and his actions do not disrupt the regular and essential operations of the premises 
· The ore open to the public, the weaker the right to exclude and vice versa

· Standard of reasonableness

· Disorderly, intoxicated, repetitive petty offender

· Danger/threat to others 

Adverse Possession:
What is it? 

· The running of the statue of limitations in which an owner can bring a claim for ejectment against another. Once statute of limitations runs (provided all criteria are met), adverse possessor cannot be ejected and he is understood to be the owner from the moment he entered and satisfied the elements 

· Once the owner has cause of action- time starts running 

· Action to quiet title- adverse possessor does this to obtain written evidence of title 

Why does it give title to trespasser?

· Reward people who put effort into working/using land (putting land/resources to productive use 

· Reward labor 

· Punish those who do not put resources to productive use 

· Reduce transaction costs

· Natural rights -> rights are what you can use (limits on how much you can grab and control) 

· Resolves disputes over title by the running of time 

· Old titles 

· Biologically -> closer to connection to possession 

Elements: 

1. Possession (actual and exclusive) 

2. Open and notorious 

3. Hostile (adverse/ claim of title/ claim of right) 

4. Continuous for the statutory period 

· Mix of statutes and common law 

Tacking: 

· Process by which an adverse possessor adds his period of possession to that of a prior possessor 

· You cannot tack disabilities 

· Disabilities end either naturally or through death 

Marengo Cave Co. v. Ross 

· Possession of land is open and notorious only if it would give clear and unequivocal notice to the true owner or his agent visiting the land that the owner’s rights are being invaded 

· Ordinary, average owner isn’t expected to know about an intruder underground (“secret use”) 

· Unless owner actually knows- can’t say should have known

Jarvis v. Gillespie 

· Cannot adversely possess land given/intended for public use or if it is owned by the state

· But it is possible to take land from municipality 

Mannillo v. Gorski 

· Hostility requirement: 
· Both an honest mistake and aggressive trespasser can succeed 

· Still have to have intent to treat land as owner, can’t have permission to be on land 

· Minor encroachment: 

· Open and notorious only when true owner has actual knowledge/ notice 

· How to know if encroachment is minor? 

· Test of reasonableness -> turns on dispute over facts 

Howard v. Kunto 

· Continuity of possession may be established although the land is used regularly for only a certain period (i.e. land is occupied when it is capable of use) 

· Tacking is permitted when the two parties are in privity, or voluntarily transferred title 

Privity: a relation between 2 parties that is recognized by law, such as that of blood, lease, or service 

Servitudes:

Non-possessory interests in land 

(1) Easements- right to use land of another 

(2) American real covenants (Law)                      restricted things servient can’t do  (ex. Limit       

                                                                             type of structure on land) or has to positively

(3) Equitable Servitude (equity)                           do  (ex. Pay HOA fees ); will always be on 

                                                                             paper (apparent in documents)   
Easements:
· can be formed by

1. agreement (deed of easement) 

2. operation of law

3. prescription 
Easement by Implication:

· Elements:      
· Common ownership, severance 

· Use existing prior to severance 

· Used to benefit one part of the parcel and harmed another part of the parcel

· If you own land, can’t have easement across but can have a “quasi” easement 

· Necessary to recognize the easement for the enjoyment of sold off parcel    

Easement by Necessity:

· Elements: 

· Common ownership, severance 

· Severance -> consequence of landlocking sold parcel 

· Necessary to have easement so landlocked owner can access the parcel 

Schwab v. Timmons: 

· Owner of a landlocked property cannot claim an easement by necessity or implication if the owner has conveyed away public-road access 

Holbrook v. Taylor

· A license through explicit or tacit approval that someone relies on to make improvements at a considerable cost is irrevocable 

Prescriptive Easement:

· Right to use land resulting from regular use (not a way to get title to the land) 

· Prescriptive easement v. adverse possession 

· Passage of time 

· Acquisition of property rights through passage of time if certain conditions are met

· Prescription is applied to servitudes; adverse possession applied to possessory estates 

· Focus in prescriptive easement claim is on “use”; adverse possession focus is on “possession” 

Fischer v. Grinsbergs 
· If someone is making use of land and meeting all elements of prescription except adverse use, there is a presumption that use is adverse. Burden on servient landowner to prove that the use was permissive. 

Scope of prescription easement 

· Use and purpose of use (why easement was granted) 

· If you have an easement onto the land of another and go outside of the scope, you are a trespasser 

· In Fischer case: scope of easement limited to the width of driveway that is reasonably necessary for access to P’s garage 
Interior Trails v. Swopes 

· To establish a public prescriptive easement, a corporation need only show continuous use for the statutory period by the public, not by the corporation itself 

Nuisance:

P must show 

(1) Significant harm (actual and substantial) resulting from 

(2) D’s unreasonable interference 

(3) With the use or enjoyment of P’s property 

(Elements) 

· Non trespassory 

· Intentional interference with use and enjoyment of land 

· Unreasonable 

· Substantial harm 

· Result in significant harm to the property rights of landowner 

Trespass v. Nuisance: 

· Nature if rights protected 
· Trespass= right to exclude 

· Nuisance= right to quiet enjoyment
· Trespass=tangible invasion; nuisance= intangible invasion 

· Higher stakes for trespass

· Land could be adversely possessed-> right to exclude more important 

Adams v. Cleveland-Cliffs Iron Company 

· Dust, noise, vibrations can give right to a claim of nuisance 

Hendricks v. Stalnaker 

· An interference is unreasonable when the gravity of the harm outweighs the utility of the conduct (social value) 

Arkansas Release Guidance Foundation v. Needler

· A nuisance includes conduct on the property disturbing the peaceful, quiet and undistributed use and enjoyment of nearby property 
· Halfway house case -> evidence that property values decreased and that residents experienced reasonable fear/apprehension 

Gravity of Harm v. Utility of Conduct 

Factors: 

	Gravity of Harm

· Extent of harm involved (how much)

· Character of harm involved (type of harm; malicious v. good faith; more concerned the closer it gets to physical intrusion) 

· Social value law attaches to the type of use or enjoyment invaded (importance of single family home -> high social value; land used in economically beneficial ways)

· Suitability of the particular use or enjoyment invaded to the character of the locality (harmed parcel use v. surrounding area); and 
· Burden on the person harmed of avoiding the harm (economic: how expensive is it)
	Utility of Conduct
· Social value that the law attaches to the primary purpose of the conduct (the higher the social value of harm causing conduct, the more reasonable it is)

· Suitability of the conduct to the character of the locality (conduct causing nuisance- how well does it fit with surrounding area); and 

· The impracticability of preventing or avoiding the invasion (the higher the impracticability, the more likely conduct will be reasonable)  


Estancias Dallas Corp. v. Schultz 

· In determining whether an injunction is appropriate, a court will “balance the equities” or weigh the injury to the defendant/ public if the injunction were granted against the injury to the plaintiff if the injunction was denied. 

Boomer v. Atlantic Cement 

· Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm 

Judicial Remedies

· Enjoin A’s use of land (give B “property right”)

· Common remedy=injunction 

· Refuse injunction, but give B damages (allow A to “take” the property right from B, but A compensates B)

· Enjoin A’s use of land, but make B pay A damages (allow B to have the property right, but B has to pay for it) 

· Refuse B any remedy (give property right to A) 
Additional Rights:

Pocono Springs v. Mackenzie 

· Cannot abandon title to real property 

Eyerman v. Mercantile Trust Co. 

· A previous landowner cannot compel a successor to do that which is against public policy 

Moveables:
Property that isn’t land; stuff you can move around; intangible property can fall into this category too 

Armory V. Delamirie

· The first finder prevails against all except the true owner 

· Prevails over subsequent finders 

Trover: convert someone’s property when you assume ownership 

· Remedy = entire value of property 

Favorite v. Miller 

· If you trespass -> you lose right to found property 

· Not finder if trespasser 

Benjamin v. Linder Aviation 

· Mislaid: voluntarily put somewhere, then owner overlooks/forgets where it is 
· Belongs to the owner of the premises where it is found 

· Abandoned: owner doesn’t want it 

· Belongs to the finder 

· Lost: owner unintentionally/involuntarily parts with it, doesn’t know where it is 

· Belongs to finder If true owner does not claim within 12 months after statutory requirements have been followed 
· Treasure Trove: money concealed by owner so long ago that the owner cannot be found 

· Finder has rights against all but the true owner 

Kotis v. Nowlin Jewelry 
· A person who knows that he is buying stolen goods is not a good faith purchaser 

· Good faith ->test= what party actually believed not the reasonableness of that belief

Statutory Estoppel (UCC 2-403)

(1) Seller is a merchant who deals in goods of that kind 

(2) Buyer in the ordinary course of business = a person who in good faith and without knowledge that the sale is in violation of the ownership rights/security interest of a third party 

Equitable Estoppel 

· Owner may be estopped by his own acts from asserting title if he has induced another with the usual evidence of title, or an apparent authority to dispose of it 

· The owner will not be allowed to make claim against an innocent purchaser dealing on the faith of such apparent ownership 

Porter v. Wertz

· A purchaser may only assert title if the previous possessor has given an indication of transfer of possession and the purchaser has done so in good faith 
O’Keeffe v. Snyder 

· The discovery rule provides that, in an appropriate case, a cause of action will not accrue until the inured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action 

4 choices of analysis (O’Keeffe) 

1. Strict application of statute of limitations 

2. Apply elements of adverse possession 

3. Discovery rule (default)

4. NY rule -> statute of limitations does not run until there is a demand for return and refusal 

Bailment:

When a person is given control of another’s property with the intent of returning it 

Can be created by contract (express or implied), operation of law, or statute 

Usually if something happens -> presumption of negligence -> burden of proof on bailee

3 levels of obligation for bailee (common law) 

1. Bailment for the benefit of the bailee 

a. Extra ordinary care to protect the item 

b. Bailee only one benefitting 

2. Bailment for mutual benefit 

a. Bailee and bailor both benefit 

b. Level of care= negligence (bailee needs to not be negligent) 

3. Bailment for the benefit of the bailor 

a. No benefit for bailee; level of care= not grossly negligent 

b. Finders in this category (need some level of care) 

Allen v. Hyatt Regency-Nashville Hotel 

· Bailment had been created when the owner parked his vehicle for custody and safe keeping in the parking garage, where there was limited access and where the patron had to present a ticket to an attendant upon leaving the premises 

Wetherbee v. Green 

· The owner of the original material is precluded from reclaiming the property so long as it has undergone a change and becomes substantially different that it was before (becomes a different species) and so long as that transformation was in good faith 

Moore v. Regents of the University of California 

· A patient has no property rights in cells that have been removed from the body 

Entitlements:

Entitlement Property- includes all forms of property

· Procedural due process covers all property 

Goldberg v. Kelly

· Procedural due process afforded to the recipient is influenced by the extent to which he may suffer grievous loss compared to the state’s interest in immediately ceasing the benefits 

· When a state seeks to terminate welfare benefits, procedural due process requires the state to provide the recipient with a pre-termination evidentiary hearing for the purpose of determining the validity of discontinuing public assistance in order to protect the recipient against an erroneous termination of his benefits.
Board of Regents v. Roth 

· Requirements of procedural due process apply only to the deprivation of interest encompassed by the 14th amendment’s protection of liberty and property 

· How to know if individual has a property interest: 

· All forms of property (forms we already know) 

· Conditional benefits (“New property”; non-discretionary) 

· If X.Y,Z are true then you get entitlement 

· If government has discretion= no benefit 

*No court has gone as far as Goldberg since it was decided*

Matthews v. Eldridge 

· In considering the adequacy of procedural due process, a court must consider 

· (1) the private interest that will be affected 

· (2) risk of erroneous deprivation through the procedures used and additional procedural safeguards 

· (3) the government’s interest (including the function involved and the fiscal and administrative burdens of additional/substitute requirements) 

Cleveland Board of Education v Loudermill 

· Constitution determines what due process is due -> must give notice and opportunity for hearing appropriate to the nature of the case 
· Formality and procedure can vary depending on the importance of the interest involved and the nature of subsequent proceedings 

Takings:

5th Amendment: “Nor shall private property be taken for public use, without just compensation” 

Restricting the power of the government 

Why have a takings clause? 

· Reduce/limit transaction costs (holdouts)

· Increase social welfare by compelling pubic needs

· Government needs particular land for particular purpose (ex. railroad) 

Private property can be taken if 

1. For public use and 

2. Just compensation

“Public Use”

· Any legitimate public purpose

· Public purpose= general public welfare, health, safety and morals 

· “police power” 

· Government actions rationally connected to a public purpose 

· Could a rational legislature believe there was a legitimate public purpose? 

· Kelo v. City of New London 

· Taking= a public use if rationally related to a conceivable public purpose 

· 4 perspectives on public use: 

· Majority -> highly deferential- rational legislature 
· Concurring -> still deferential- but should have sufficient factual inquiry to make sure no abuse of power 

· O’Connor dissent -> limited categories of public use: 

· 1. Government becomes owner 

· 2. Government gives to private party that has to admit public 

· Ex railroads, stadiums 

· 3. Exception -> meant to capture Berman, Midkiff 

· Take property when taking prevents public from suffering harm (“Public harm that takings alleviate”) 

· Thomas dissent -> says Berman and Midkiff were decided incorrectly 

· Agrees only that categories 1,2 from O’Connor constitute public use 

· Hawaii Housing Authority v. Midkiff 

· A state may use the eminent domain process to take property that is heavily concentrated in the hands of a few private landowners and redistribute it among the general population of private individuals 

· Berman v. Parker 

· For community redevelopment projects, it is not for courts to oversee the choice of boundary line nor to review the size of a particular project are. Once the question of public purpose has been decided, the amount and character of land to be taken for the project rests in the discretion of the legislative branch. 

Just Compensation:

· Fair market value of the property at the time of the taking 

· Argues that this is inadequate; under compensation

· Subjective attachment to land

· Endowment affect -> value items you own higher 

· Each property is unique 

· Why just compensation? 

· Limitation on government -> if cannot afford just compensation, can’t take property

· Check on eminent domain 

· Protectionism from drafters (all were landowners) 

· If you are secure in property -> freedom of mind to vote according to what is in the best interest of the country 

· Free to vote your conscious 
Categorical Rules:

Hadacheck v. Sebastian 

· There is no taking when regulating to protect public from a harmful/ noxious use of property 
· Doesn’t matter if one person bears burden of cost 

Loretto v. Teleprompter Manhattan CATV Corp

· Permanent physical occupation by the government or the government’s authorization of a third party is a taking, regardless of the economic consequences 

Balancing Facts and Circumstances:

Penn. Coal v. Mahon 

· If regulation goes too far= a taking 

· Consider the extend of diminution of property/magnitude of consequence to property owner v. public interest 

· If regulation destroys all the economically beneficial productive use in a manner unjustified by sufficient public interest, then it is a taking 

Penn. Central v. City of New York

· Courts look to 3 factors to see if there is a regulatory taking: 

· 1. Economic impact of regulation 

· 2. Investment-backed expectations 

· 3. Character of the government action 

Ruckelshaus v. Monsanto 

· Investment backed expectations must be reasonable under the circumstances 

· Trade secrets are a form of property interest and protected under the Takings Clause

Total Takings:

Lucas v. South Carolina Costal Council
· If all economically viable use is denied by regulation (i.e. economically idle”), there is a taking unless that use was previously impermissible under property and nuisance principles 

· Idea: government trying to take something without paying for it 

· Not public harm from Hadacheck 

Palazzolo v. Rhode Island 

· A property owner may challenge regulation as a taking even if he obtains the property after the enactment of the regulation 

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency 

· A temporary moratorium on land use/development is not a taking under Lucas. 

· Playing with denominator (time)

· Denominator: In regulatory takings we must focus on the parcel as a whole (Penn Central)- that 

Exactions:

A condition for development is imposed on a parcel of land that requires the developer to mitigate anticipated negative impacts of the development

· Developers pushing external costs on municipality- municipality looks for ways to put costs of development on developer (exactions) 

How?

· Ask for money or property 

· Some way to exact costs from developers 

· Permit system, condition ability to sell parcel, grant servitude 

· Off set burden to the public 

· A way to tax without having to tax 

Examples: 

· Utilities 

· Trash 

· Police/ firefighters

· Schools/ public library 

· Public resources you enjoy benefits of because you are in the proximity of it 

Nollan v. California Coastal Commission: 

· Justification has to have a logical connection to the thing exacted (qualitative) 

· Logical connection- has to have a nexus 

· Increase in scrutiny for exactions 

Dolan v. City of Tigard

· Test of rough proportionality: 

· How much- quantitative test

· Care about the numbers 

· Compare costs to value 

· Need to be relatively equal 

· need more than a conclusory statement 

· particularized findings that give sense of quantitative 

*Need both Nollan and rough proportionality test*

