PROPERTY – OUTLINE

1. Introduction to Property
a. Occupancy Rule
i. Pierson v. Post (1805)
1. Post pursued a fox on an open beach, and has Post was pursuing it, Pierson shot and killed it and took it away, depriving Post of ownership

2. Rule: In order to have property right to an animal, an individual must mortally wound it and continue to pursue or deprive it of its natural liberty

a. Mere pursuit is not enough
3. Dissent, by Livingston, is that property may be acquired without touch or capture, if the pursuer be within reach, or have a reasonable prospect of taking, what he has discovered and intends to convert to own use

b. Certainty in property law

i. Less dispute, less litigation, therefore less cost

1. Altered behavior due to this

ii. More awareness of the law

iii. Promotion of ex ante and ex post investment

1. Ex ante – something that happens before, ex: rule encourages people to do something earlier (maybe change behavior)

2. Ex post – something that happens after, ex: rule encourages people to do something later (maybe resolve without litigation)

iv. Promotes transactions

1. Clear ownership, less fear of litigation

v. Perks of less certainty

1. Its impossible to encompass every possibility, use a reasonableness standard

2. Allows room for discussions in order to incorporate new situations to the law

2. Theories of Property

a. John Locke

i. Seeks to explain the origin of property rights

ii. Natural Law & Labor Theory
1. One owns property in his own body, thus has property in labor of own body

a. You have a natural right to property that you take from nature, by exerting labor onto nature, you create property that lasts until your possession stops

b. If I take something first, mix it with my labor, I have made it my own

2. Locke’s Proviso

a. “at least where there is enough, and as good left in common for others”

b. William Blackstone

i. Idea of First Possession
ii. As mankind grows, property rights become more necessary

1. Need shelter, land, agriculture

2. No incentive to produce without property rights

iii. Agriculture becomes necessary as mankind too populous for hunter/gatherer society

1. Mankind stays in one place, begins to farm, need rights to land in order to incentivize farming

2. “Necessity begat property” – government comes along to enforce this

iv. Entire human race not needed for farming, opening mankind up to explore art and science and other labors to help mankind

c. Jeremy Bentham

i. Utilitarianism – greatest good for the greatest number

ii. “Property and law are born and must die together.  Before the laws there was no property: take away the laws, all property ceases”

iii. “Natural rights (life, liberty, and pursuit of happiness) is simple nonsense: natural and imprescriptible rights, rhetorical nonsense, nonsense upon stilts”

iv. Property law is human construction, means to an end, end being greatest happiness for greatest number
d. Harold Demsetz

i. Also a utilitarian

ii. Property rights emerged when it became economic to do so

1. It is economic to internalize the externalities of the issue

iii. Externalities 

1. Positive or negative side effects or consequences of an action

2. i.e. I raise bees for their honey, a positive externality to this is that the plants of all my neighbors get pollinated

3. Transaction Costs = cost of reaching/negotiating an agreement

a. When high, more economic to internalize externalities

b. When low, less economic to internalize

c. Property rights lower transaction costs

iv. Example: Sharing resources amongst a community

1. 100 people share 1000 trees

2. Cutting down a tree worth $1

a. Cost to cut down a tree is $0.01 per person

b. Cutter gets $0.99, everyone else gets nothing

c. Cost to everyone else is externality

d. No incentive not to cut down trees

e. Cost of negotiation may increase, more costly than cost of losing the trees

i. Tragedy of the Commons arises

1. Resource used up, although future generations have an interest in it but cant speak for it (over-use)
v. Externalities of Property Rights

1. Ownership of resources creates incentive to use efficiently

2. Concentrates costs and benefits on one owner

3. Reduction of negotiating costs, no need to negotiate with entire communities

e. Heller & Eisenberg – Biomedicine Patents
i. Tragedy of the Anticommons
1. In order to develop any medical discovery today, researchers need access to numerous patents held by different parties

a. High negotiating cost, any one party can be a hold out

b. May make research impossible or prohibitively expensive

2. Reach-Through Licensing Agreements

a. No cost to use patent unless research becomes profitable

b. Patent holders then have negotiating rights for your discovery & possible % of profits

3. Not enough property rights leads to problems with transaction costs, but too much property rights is also problem

f. Ronald Coase

i. In a world without transaction costs, it doesn’t matter who you assign initial property entitlement to, resources will get put to efficient use

g. Charles Darwin

i. Evolution & natural selection operates on behaviors

h. James Krier

i. Outlines the origin of the theory of property rights

1. 2 evolutionary options

a. Property is a product of intentional undertakings

b. Property is an unintended consequence of individual actions (invisible hand and natural selection)

c. Krier believes both strategies together formed property rights

i. Humans have capacity for property, foundations form in small groups, expands to larger society

ii. Survival of the Fittest Mechanism – individuals who exhibit something that looks like property rights probabilistically more reproductively fit

ii. Hawk and Dove Analogy

1. Hawks fight for property, either get nothing or take everything, but may be injured

2. Doves always concede to hawks, but don’t get injured, share whats left with other doves

3. Ideal strategy is a bourgeois middle ground, environmentally stable

a. Always protect property if you have it

b. Always defer to those who have property

c. Environmentally stable strategy (ESS) is most efficient, if every creature uses it, its impossible for another to come in with a different strategy

i. Jeffrey Evans Stake

i. Belief that ideas of property seem to be innate in human nature

ii. Attachment
1. Forming attachment may solve evolutionary problems

2. Picking up something owned by someone else, hanging onto it, you have gained possession of it

3. Attachment to an item physically, increases right to possess as it reduces the original owner’s

4. When someone’s willingness to defend something exceeds another’s, and they defer, ownership transfers

iii. Intestacy

1. When you die without a will, laws say how the estate is divided

a. Most closely related genetically get first

b. Even written wills tend to follow this pattern

iv. Property Instinct - We tend to give to those that will further our genetic line the most

INTELLECTUAL PROPERTY
3. Rights in Intangibles (NO COPYRIGHT protection)
a. Rule: Facts are not copyrightable, however, quasi property right exists in published news such that appropriating the published news gathered by another for further commercial purposes constitutes unfair competition in trade

i. This doesn’t give copyright in news necessarily, but grants protection for news that was gathered with time/resources
ii. International News Service v. Associated Press
1. AP sues INS to stop them from stealing their news stories

2. Author’s writing may have literary merit, factual content is not copyrightable, but published news is quasi property in the news business
3. Argument for property rights

a. Protecting rights in news makes it profitable, thus incentivizing people to spend resources to gather quick and high-quality news

4. INS can be seen as a free-rider, tragedy of the commons/overuse

5. Facts must be very similar for this case to used as precedent

b. Rule: In the absence of some recognized right at common law (such as copyright) people are free to imitate your chattel as they please
i. Cheney Bros. v. Doris Silk
1. Plaintiff had no copyright or design patent

2. Put out many designs, only a few are popular, but that’s where profit comes from, defendant copies the successful one and undercuts plaintiff’s price
3. Without a patent or copyright, your property is only the physical good you made

4. Copying can promote competition, creation of better products

5. Different nature of the property here than in news, where timeliness is the key to the subject matter

c. COPYRIGHTABLE Subject Matter

i. Copyright Statute 17 USC §102(a)
1. Original works of authorship

a. Cant be a copy of someone else’s

2. Fixed in any tangible medium of expression

a. Words and ideas hold no property right unless expressed tangibly (recorded, written, etc.)

3. Now know or later developed

a. To allow for tangible mediums that we don’t know about yet

4. List of copyrightable medium categories

a. It is illustrative, provides examples, not limited, there may be others

i. Copyright Statute 17 USC §102(b)

1. Copyrights are for expressive aspects of creative works, rather than functional or utilitarian aspects (that’s what patents are for)

ii. Copyrights are granted automatically upon creating expressive works

iii. Right of Copyright

1. Sole right to produce copies

2. Right to exclude others from making derivative works

iv. Rule: Fact/Expression Dichotomy – facts are not copyrightable, but expression is protected, there is thin protection for compilations of facts, so long as they contain originality

1. Requires a minimal degree of creativity (compile in unique or original way)
2. Feist v. Rural
a. Feist takes a portion of Rural’s telephone book information and publishes it in their telephone book yellow pages
b. Can you take factual information that is publicly available and implement as own business?
c. Only original authorship is copyrightable
d. Not enough originality in Rural’s compilation of phone numbers to be copyrighted
v. Rule: Idea/Expression Dichotomy – ideas are not copyrightable, but expression is

1. Useful or functional things/processes are not copyrightable, but may be patentable

2. Use of a system not copyrightable, but description of it can be
3. Baker v. Selden
a. Guy owns rights to books about system of bookkeeping, grants him copyright on the book, but does not grant him exclusive rights on the idea of the bookkeeping method within

b. Would need a letters patent, his expression is copyrightable, but the system he describes is not
vi. Rule: Merger or Idea/Expression Inseparability – if there are only a few ways to express a narrow idea, it is not copyrightable
1. If the expression cant be separated from the topic, then it cannot be copyrighted, as it would exhaust all possibilities
a.  i.e. copyrighting a simple way to make a choc chip cookie, there are only so many ways to express that, that after a few owners, no one else is able to express it anymore
2. Morrissey v. Proctor & Gamble Co.
a. Morrisey owns copyright to set of sweepstakes rules, P&G holds a similar contest with similar rules, Morrisey sues
b. There are only so many ways to communicate certain ideas, in this case there are rules incidental to this kind of non-copyrightable contest
c. Expression in very narrow ideas cant be copyrightable because a few parties could own the copyrights to all variations and monopolize that idea, checkmating the public
b. Rule: Conceptual Separability – needed in order to copyright, separability exists when design elements/expressive elements are conceptually separate and can exist independently of functional/utilitarian aspects; design and functionality must be different
i. Brandir International, Inc. v. Cascade Pacific Lumber Co.
1. Ribbon bicycle rack
2. In this case, it was determined that the specific design of the rack, although derived from a sculpture, was changed by utilitarian needs, making it a product of industrial design, rather than creative expression

3. No copyright protection, Cascade could copy 

2. The Rights of COPYRIGHT Owners

a. Copyright Statute 17 USC §106

i. Copyright owner has exclusive right to do or authorize:

1. Reproduction in copies or phonorecords

2. Preparation of derivative works

3. Distribution of copies or phonorecords to public by sale or other transfer of ownership, rental, lease, or lending

b. Copyright Infringement

i. Rule: Copyright Infringement requires:

1. Copying

a. By proof of access to original and substantial similarity (inferred copying)

i. So similar, couldn’t have been done without copying

b. Or, by identical reproduction

2. Improper Appropriation

a. Is substantially similar in the eyes of an ordinary observer

b. Copies what makes the original special

3. Arnstein v. Porter 
a. Arnstein sued Porter because his music was suspiciously similar to Arnstein’s publicly played songs, alleging infringement
b. he alleges that his home was broken into and access to some things may have been achieved that way
c. court remanded to trial for judgement on the proper elements
ii. Rule: The higher detail/specificity level of a story/character/etc., the more copyright protection it gets, or is likely to get, more generic things cant be afforded the same protection
1. This is a boundary that cant be fixed and must be examined case by case

a. Facts, ideas, general themes are not protected

b. Stock things about the world cant be protected, because they are need to describe the world

c. Expression dictated by outside factors are not copyrightable, the world makes it necessary to express them in that way

d. Cant protect theme, otherwise stories like Romeo & Juliet would prevent all similar stories
2. Nichols v. Universal Pictures Corp.
a. Plaintiff sued defendant for infringement of his play for copying his plot/character ideas (jewish vs irish families, forbidden love story)

b. Court determined plot lines were actually different while the character idea was very general, and each play took those character ideas in different directions

3. If two things are substantially similar, you can disprove infringement by pointing out whether or not there is improper appropriation, even if assuming copying occurred

c. Rule: Fair Use Doctrine – Limited copying by others which doesn’t materially impair the marketability of the copied work

i. Four factors determines fair use:

a. Purpose and nature of the use

b. Nature of the copyrighted work

c. Amount and substantiality of portion used

d. Effect on potential market OR value of copyrighted work
ii. Harper & Row, Publisher, Inc. v. Nation Enterprises
1. Nation magazine got access to confidential memoir that H&R had exclusive rights to.  Nation published the most important parts before Time could publish for H&R, so Time backs out of their agreement

2. Test for Fair Use:

a. Purpose was beyond news reporting, it was profit

b. Nature of work was historical narrative, but there was interest in confidentiality, broken by Nation

c. Amount used was only 13% of the document, but took the heart of the work (qualitative vs quantitative here)

d. Nation’s copying caused direct damages to H&R because of Time dropping deal, and hurt market value of their copyrighted work
iii. Fair use typically allowed when its of substantial public benefit and doesn’t adversely affect the copyright holder

a. i.e. criticism, comment, news, teaching, research

3. The PATENT System

a. PATENT STATUTE – Whoever invents or discovers any new, useful, and unobvious process, machine, manufacture, or composition of matter, or any new and useful improvement, may obtain a patent

b. 35 USC §100

i. Invention – invention or discovery

ii. Process – process, art or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material

c. Incentivizes creation of new discoveries

d. Encourages disclosure of technological advances, people are less afraid to share discoveries if they are protected

e. Patent systems give countries that have them an advantage over countries that don’t have a patent system

f. Patent Office is an agency of the Dept. of Commerce
g. Patents provide:

i. Description of invention

ii. Exclusive rights

iii. Includes a level of detail such that an expert in that field could understand how it works and how to produce it

4. PATENT Life

a. Application

i. Period of prosecution

ii. Trying to get patent app accepted

iii. Most are denied, but you can appeal or amend your claim

iv. You cant sue for infringement during this time

b. Issuance

i. Period of patent enforcement (20 years minus however long the application period took)

ii. Here you can sue for infringement

1. In some cases you can sue or get royalties for infringement that occurred during the application/prosecution period

c. Expiration

i. 20 years from filing application

ii. Before 1995, it was 17 years from issuance

5. PATENTABLE Subject Matter

a. Any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof
b. Rule: Living Things – can be patented, provided they are manmade and not found in nature
i. Diamond v. Chakrabarty
1. Chakrabarty created a man-made genetically engineered bacterium that breaks down oil, rejected by patent commissioner
a. Sued and appealed, court determined he could patent

ii. Precedent typically is, however, that you cannot patent laws of nature, physical phenomena, or abstract ideas

c. Rule: Purified Substances – can be patented as long as it is made different from how it exists in its natural state and is used by mankind for a new purpose

i. Parke-Davis & Co. v. H.K. Mulford Co.
1. Purified adrenal glands from animals and marketed it as therapeutic product, defendant copied it

2. If you take something from nature and perfect it, purify it, etc., then you have created something that is essentially a new product, serving a therapeutic purpose (in this case), solving a problem not before solved, you created a useful product

d. Rule: Processes Involving Non-Patentable Subject Matter – laws of nature are not patentable, but processes that incorporate such subject matter can still be patentable 
i. Diamond v. Diehr
1. Diehr created process for curing synthetic rubber using mathematical algorithm, which was rejected because mathematical algorithms/formulas are laws of nature

2. One cannot attempt to exclude someone else’s use of a law of nature, i.e. math, but just because one of these elements is present within an otherwise patentable process, doesn’t make the process not patentable

3. So long as the process uses the mathematical formula or algorithm to change something into something else, its ok

ii. J. Stone in Mackay – “while a scientific truth, or the mathematical expression of it, is not a patentable invention, a novel and useful structure created with the aid of knowledge of scientific truth may be”

6. Rights of Patent Owners

a. §271 Infringement of Patent
i. Infringement includes:

1. Without authority: make, uses, sell, offer to sell in the US or import into the US any patented invention (direct infringement)

2. Actively inducing infringement of a patent

3. Offers to sell or sells or imports into the US components of patented machines, manufactures, combinations or compositions, or material/apparatus for use in a patented process, if known to be specially made for a patented thing, provided its not a staple article or commodity of commerce (not patented individual component)

a. i.e. a component whose only use in the US economy is part of the patented invention

ii. Violating any one or more claims within a patent is enough for infringement, but you must meet all elements of that claim

1. Literal infringement

2. Infringement by doctrine of equivalents

a. Patent for wood pencil with graphite core and eraser

b. Change only the graphite slightly, you have literally infringed the wood and eraser parts, but equivalently infringed the graphite

iii. 2 Steps to Determine Infringement

1. Define the invention by construing the words in the patent claim

2. Compare the construed claims to the accused device or process

a. If each and every element is present literally, or equivalently, in the accused device, then its infringement

b. Rule: Experimental Use Defense – allowed use of someone else’s patent if it’s used for amusement, satisfying idle curiosity, or strictly philosophical inquiry.  No commercial interests are covered by experimental use.

i. Madey v. Duke University
1. Duke Uni continued to use Madey’s patented equipment after he left Duke

2. The scientific inquiry of the Uni leads to increased status of the institution, thus economic benefits, no experimental use defense

3. No conduct in the furtherance of an infringer’s legitimate business, regardless of commercial implications, is fair experimental use

7. Subject Matter of TRADE SECRETS
a. What are Trade Secrets?

i. Information, including a formula, pattern, compilation, program, device, method, technique, or process, that:

1. Derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and,

2. Is the subject of efforts that are reasonable under the circumstances to maintain it secrecy

ii. Simply put:

1. Information

2. Economically valuable because it’s a secret from those who could exploit it

3. Its subject to efforts to reasonably maintain the secret

b. Purpose of Trade Secret Law

i. Encourage competition, investment, research, and innovation in areas patents and copyrights cant reach

ii. Tort-like idea that we want to create a level of morality that business people should adhere to (“Torty”)

1. Its morally wrong to steal hard-earned info of competitors

c. Rule: Disclosures – disclosures made to further the owner’s economic interests don’t relinquish owners rights to the secret (like business dealings)
i. Metallurgical Industries Inc. v. Fourtek Inc.
1. Metallurgical made modifications to a large furnace made by someone else, tried to have another made by Fourtek, deal fell through.  Fourtek ends up making it for someone else (the mods were a trade secret)

ii. Sub-Rule: No Need for Explicit Promise – there doesn’t need to be any explicit promise to maintain the secret if it is implied by the situation and generally understood by the parties
1. Smith v. Dravo Corp.
a. Smith created shipping containers, tried to sell company.  Dravo was interested in buying, Smith showed designs, patents and customer lists.  Deal falls through, Dravo creates own similar designs making original obsolete

b. Information was disclosed during meeting to make a deal, but it is improper use to use it for another purpose

c. No promise to maintain secret, but determined a duty to maintain secret still existed

8. Rights of Trade Secret Owners
a. Rule: Improper Means – means which fall generally below the accepted standards of commercial morality and reasonable conduct

i. If someone who has a trade secret, is using reasonable efforts to maintain the secret, and you overcome those efforts and acquire the secret, it may be enough to qualify misappropriation of the trade secret
1.  Even if the means you used are not otherwise unlawful
ii. E.I duPont deNemours & Co., Inc. v. Christopher
1. Flying a plane around is not in itself improper, but using it to take spy photos is improper
b. Misappropriation
i. Acquisition of a secret by someone who knows or has reason to know that the secret was obtained by improper means
ii. Disclosure/use of secret by someone who used/knew someone used improper means to acquire knowledge of secret
iii. Can also occur by accident – if you acquire it accidentally and know it’s a trade secret and act on knowing it, your misappropriating
c. Examples of Misappropriation
i. Theft, bribery, misrepresentation, breach or inducement of breach of duty

ii. Taking a process from the discoverer without permission at a time when he is taking reasonable precautions to maintain its secrecy

iii. Obtaining knowledge without spending time and money to discover it independently

1. Improper unless holder voluntarily discloses it or fails to take reasonable precautions to ensure its secrecy
d. Proving Misappropriation requires proving:

i. That a trade secret exists

1. Its kept as a secret

2. Provides an advantage over competitors who don’t know it

3. Cost was expended in developing it

ii. If so, it was misappropriated (through use or disclosure)
iii. Rule: Proper Means of Discovery – a discoverer has not misappropriated if he uses proper means to discover the secret

1. Proper means include:

a. Discovery by independent invention

b. Discovery of reverse engineering (provided the known product was acquired by fair and honest means, like on open market)

c. Observation of item in public use or on public display

d. Obtaining trade secret from published literature
2. Kadant Inc. v. Seeley Machine Inc.
a. Kadant uses CAD system to design machines for paper production, employee had access to all designs and trade secrets.  Employee fired, goes to work for Seeley, they release similar products.  Kadant sues for trade secret misappropriation

i. Seeley claims discovery by reverse engineering

ii. Even if employee had info, cant prove they misappropriated it, there may be evidence of reverse engineering

1. Info could be in his head, requires no hard information

iii. If reverse engineering was not possible in the situation, then good case for misappropriation

3. Preliminary Injunctions

a. Must show that there will be strong likelihood of irreparable injury if injunction isn’t granted

b. Must show strong likelihood of success on merits of case
LAND
9. Rule: Punitive Damages from Nominal Damages – punitive damages can be awarded because of the harm done to the right of the property owner during trespass when nominal damages will not suffice to deter future trespass actions

a. Jacque v. Steenberg Homes, Inc.
i. Steenberg delivered mobile home, crossing through Jacque’s property despite being repeatedly told he was not allowed

ii. Nominal damages were so miniscule they would not deter future actions, possible offender would pay the nominal damage and continue to do if more profitable

iii. Nominal can support punitive because repeated offenses weakens the right to property owners in society
10. Rule: Trespass in Airspace – you must show actual and substantial damages on you land to establish trespass in airspace.  You only have rights to the airspace that you are using

11. Hinman v. Pacific Air Transport
a. Hinman claims planes trespassed on his land because they did not stop low flying over his land after repeated notices

b. Claimed ad coelum right, which has no real weight, arguing right to air above land, but technically all it means is no one can own or deprive you of the airspace above your land, reducing your ability to enjoy your land, you don’t own it

c. Flying over is only trespass if it limits occupation or enjoyment of your land

12. Rule: Injunctions – the normal remedy for trespass is damages, but an equitable injunction is more proper when the damages aren’t measurable and when it appears the incident will be repeated

a. Baker v. Howard County Hunt
i. Bakers have a farm where they do experiments with rabbits.  Local hunting group let their hounds onto farm, bit Mrs. Baker.  Another time they kill some animals, Baker shoots at them to get them away.  Baker wants an injunction
ii. The injunction is more valuable than legal damages because there is no adequate remedy at law and it appears that it will be repeated

1. Small nominal damages may not deter repeat offense

13. Rule: Fixtures – fixtures are a part of a house, or literally part of the parcel of land.      (below is part of rule)

a. To be a fixture, an item must have:

i. Actual annexation to the realty

ii. Application to the use or purpose which that part of the realty with which it is connected is appropriated

iii. Intention of the party making the annexation to make a permanent accession to the freehold

b. Strain v. Green
i. Green sells house to Strain, after receiving payment, move out and take with them the heaters, venetian blinds, mirrors, and light fixtures.

ii. Court rules heaters and custom blinds must be returned, as they are fixtures, later court determines that lights must be returned as integral parts of the house, and mirrors that cant be removed without damaging walls are also fixtures that should be returned

iii. If holding by purely seller intention, there is nothing to stop dishonest people from removing everything that can be taken without breaking it and claiming intention

14. Rule: Improvements on Someone Else’s Land – given to the landowner to encourage the builder to use sufficient care when constructing something

a. Equity is often the solution here, i.e. builder buys land, improvement is removed, owner pays builder for value, etc.

b. Sub-Rule: Unclean Hands Doctrine - you are not entitled to equitable relief if you have unclean hands, equity will not help those who have not acted virtuously in the transaction

c. Producers Lumber & Supply v. Olney Building Corp.
i. Olney builds house on land he already sold by accident, cant reach an equitable agreement with new landowner, goes on land without consent or knowledge of owner and tears the house down, leaves mess and damage on property
ii. Court orders Olney to pay damages for property damages, punitive damages for his actions, and pay the value of the improvement that he tore down

iii. Olney not entitled to equitable relief due to “unclean hands”

15. Rule: Doctrine of Accretion – when a water boundary undergoes gradual change, or accretion, boundary moves with it, when a water boundary see sudden change or new course entirely, or avulsion, then the boundary stays in original channel

a. Nebraska v. Iowa 

i. Border between the two states is Missouri river

ii. Missouri river is constantly changing due to rapid flow, observable

1. However it is gradual overall change, no observable changes to the moving edges of the river

iii. Missouri is subject to the accretion doctrine

iv. A part of the river where it forged a completely new path, that part the boundary stays where it was

​​​____________MIDTERM BREAK_________________________________________________

LAND: RIGHTS OF THE PUBLIC (Exceptions)
16. Rule: Doctrine of Necessity – necessity and an inability to control circumstances justifies entry on land and interferences with personal property that would otherwise be trespass (threat of immediate harm to human life or property)
a. Ploof v. Putnam
i. Plaintiff tied boat to Defendant’s dock on private island to escape storm

ii. Defendant’s servant untied Plaintiff’s boat, causing boat to crash

iii. Damage to boat, property, and injury to people aboard

17. Rule: Hunting on Unimproved/Unenclosed Land – there is a positive right to hunt, gather, train militias, etc., on unimproved/unenclosed land owned by another unless there is a great deal of harm done by the hunting

a. McConico v. Singleton
i. Owner forbade hunting on his unenclosed land, hunter rides across and hunts on it anyway, no physical harm
ii. Court holds that this behavior is source of food and livelihood for many, doesn’t want to limit it, can hunt

18. Rule: Isolation of People on Property – the ownership of real property does not include the right to refuse access to individuals providing govt. or charitable services to workers housed on the property; property right not absolute!
a. State v. Shack
i. Defendants entered Plaintiff’s land to communicate with migrant workers about medical and welfare aid, Plaintiff forbids entry
ii. Charges defendants with trespass when they proceed anyway

iii. Landowner cannot be allowed to isolate workers from those that seek to help them, he cannot limit their access to rights with his property right

19. Rule: Property Open to Public – property owners cannot unreasonably and arbitrarily exclude the public when they open their premises to the public absent an actual disruption/danger or specific rule allowing exclusion (such as commissioner of casinos)

a. Uston v. Resorts International Hotel, Inc.
i. Can’t exclude players unless the Casino Control Act explicitly grants that right

1. Currently there is no rule allowing this

2. Casino simply believed they had the right under CL to exclude

3. Counting cards not explicitly against rules of blackjack

4. Can exclude patrons that are drunk, disorderly, or repeat offenders

ii. Hotel refuses access to plaintiff to play in casino because he is counting cards and gaining an advantage

iii. Plaintiff did not disrupt or bring danger, reasonable right to stay

1. Ban upheld 90 days, if commission doesn’t come up with rule to bar him, he gets to play

ADVERSE POSSESSION
20. Rule: Elements of Adverse Possession:
a. Actual/Exclusive

i. Show that you have the ability to exclude others

b. Open and Notorious

i. A reasonably attentive landowner should know of the encroachment

c. Hostile/Adverse Claim of Title
i. Does not matter whether you are a good faith improver or aggressive trespasser, just need to view your possession and not be subordinate to anyone else’s claim, must view self as true owner

d. Continuous
i. Must be continuous for the statutory period

21. Rule: Adverse Possession of Govt. Land – land owned by a municipality is presumed to be given to public use (land for public use cannot be adversely possessed), but evidence can be used to reject the notion that it is a public use

a. Jarvis v. Gillespie
i. Plaintiff claims land owned by govt. for public use, therefore can’t be adversely possessed 
ii. Defendant used land seasonally for 40 years, no one else used it (exclusive and continuous)

iii. Posted no trespassing signs, parcel boundary is road (open and notorious)

iv. Used as an owner would, no need to use exactly the way the true owner intended to (hostile)

v. Government didn’t ever do anything with the land and ended up selling it, evidence of no intention of using as public use

22. Rule: Mistake vs. Intention for Adverse Possession – does not matter whether the encroacher possesses land by honest good faith mistake or aggressive trespass, either state of mind can succeed at adverse possession.  Either way, the encroacher must treat their possession as an owner would, openly and notoriously
a. Mannillo v. Gorski
i. Defendant does home improvement resulting in cement steps crossing property line by 15in.

ii. Suit comes 20 years later

iii. Even if the encroachment was honest mistake, it must be open and notorious

23. Rule: When Minor Border Encroachments are Open and Notorious – when an encroachment is clear and unequivocal, then its open and notorious, but if the encroachment is so minor that a survey is required to detect it, there is no presumption of knowledge on the part of the true owner, and actual knowledge is required for the possession to be open and notorious

a. Mannillo v. Gorski (con.)

i. In case of small encroachment, there is no presumption of knowledge on the part of the true owner

ii. True owner needs actual knowledge

iii. Case was remanded for trial to see if actual knowledge was present

24. Rule: Ownership like True Owner is Continuous – occupying like a true owner would is typically enough to constitute continuous ownership; i.e. only summer occupancy can constitute continuous occupancy when the property in question is a summer home

25. Rule: Tacking is Permitted if Continuous Occupancy – if there is no break between two occupancies, tacking is permitted.  Tacking can be accomplished by privity of successive occupants/possessors - Time runs against the true owner from the time when AP began, and so long as AP continues unbroken it makes no difference who continues it

a. Howard v. Kunto
i. Botched survey results in series of parcels where owners occupy the parcel adjacent to the one on their deed

ii. One family has survey done to build a dock, comes back good
1. Later Howards do survey that finds the error

iii. Adverse possessor can use the land only in summer, because they are summer homes and that’s how a true owner would use it

iv. Kunto only lived there for 1 year, but purchased parcel under mistaken belief that he was getting another

1. Previous only lived there a long time

2. Together they have lived there continuously for more than the required 10 years and established privity to permit adverse possession
26. Rule: Adverse Possession and Disabilities
a. If the true owner dies, you have to restart adverse possession if the original true owner transferred the property t someone else when they died

b. You can’t tack disabilities, only the initial disability matters, if others arise later, it doesn’t matter

c. You can’t run the statute of limitations against someone who is disabled, statute of limitations starts running again after disability ends

d. If the person with the disability dies, the disability can no longer affect the statute of limitations

SERVITUDES

27. A servitude is a nonpossessory interest in land, such as not wanting a neighboring parcel to be used in a particular way
28. Servitudes include:

a. Easements – a right of way across the property of another, sometimes allowing profit such as picking fruit or fishing

i. Negative easement – right to not be obstructed by something on neighbor’s parcel

b. American Real Covenants & Equitable Servitudes – an interest in restricting how a neighboring parcel is used, or a requirement that a neighbor do something
i. Can’t be adversely possessed

29. Dominant vs. Servient Tenements

a. Dominant – usually connected to a dominant parcel and receives some benefit from a servient parcel, or there is some mutual benefit

b. Servient – a parcel with an easement over or through it that benefits the dominant parcel

i. Has restrictions on it; i.e. can only build single family home, must pay association fees, etc.

30. Prescription

a. Obtaining rights in another’s property (an easement) similar to obtaining rights by adverse possession

b. Permits acquisition of property through the passage of time

c. Prescription is applied to servitudes, while adverse possession is applied to possession

d. The focus of a prescriptive easement claim is in use, not ownership

31. Rule: Proving Prescriptive Easement – prescriptive easements are proven by the same criteria as adverse possession: hostile, open, continuous, and in some cases exclusive

a. Sub Rule: Mutual Use – mutual use can result in easement, when two parties mutually agree to give up some of their land to build mutual access, their mutual use is adverse to either party’s exclusive use, therefore the easement can’t be suddenly revoked by either party.  Defendant has burden of proving permissive rather than mutual use,

i. Fischer v. Grinsbergs
1. Two houses share Y-shaped driveway to each of their garages, survey reveals its more on defendant’s land than plaintiff’s

2. After years of shared use (and shared use by predecessors that made it) defendant’s tear up part of the driveway and fence it off

3. Mutual use of the driveway is sufficient to establish prescriptive easement

a. Use was open, visible, and continuous

b. Mutual use was hostile to either side’s exclusive use
c. Predecessors built it with 50/50 cost split

d. Use by plaintiff was not by permission, defendant unable to prove permissive use (if permissive for occasional use, can be revoked)

b. Sub Rule: Public Easement – need only prove continuous use by the public, not a continuous use by the plaintiff, otherwise it would be impossible to create

i. Interior Trails Preservation Coalition v. Swope
1. Swopes buy property with a trial running through part of it, put up no trespassing signs
2. Coalition forms to create a public easement to protect trail use

3. Trial court argues they can’t meet the statutory requirement because the coalition hasn’t existed long enough to meet statutory requirement

4. Supreme court says only need to prove public use for the period

NUISANCE
32. Rule: Difference Between Trespass and Nuisance
a. Trespass – interference with occupation and exclusion on land
i. if it occurs damage is presumed
b. Nuisance – interference with use and enjoyment of land

i. Must prove significant harm resulting from defendant’s unreasonable interference

ii. Award only to extent it was unreasonable

c. Adams v. Cleveland-Cliffs Iron Co.
i. Mining co creates noise, vibration, and dust causing harm to plaintiffs and their property value

ii. Plaintiffs sue for trespass and nuisance

iii. There is no reason to expand trespass to incorporate nuisance

1. Trespass is for tangible intrusions to land, while nuisance is for intangible intrusions

33. Rule: Balance the Equities for Nuisance Claims – to prove a nuisance, one must balance the equities of both parties, balance the gravity of the harm against the utility of the conduct; the determination of liability must include an examination of the private use and enjoyment of the land seeking protection and the nature of the interference
a. Hendricks v. Stalnaker
i. Plaintiff want to install septic tank, but cant because neighbor has well, they cant be close to each other

ii. A nuisance must be intentional and unreasonable interference with private use of land of another

1. Well was there first, was intentional, but not unreasonable

2. If well declared nuisance, the septic tank would be an equal nuisance on the defendant, the two are equal

iii. Cant balance equities in favor of either, they are same, no nuisance

b. Arkansas Release Guidance Foundation v. Needler
i. Halfway house for prisoners opened in residential neighborhood causing safety concerns and reduction in property values

ii. Halfway house is private nuisance because the fear was valid, property values did decline, etc.

34. Rule: Balance the Equities in Determining Injunction for Nuisance – must balance the gravity of the harm against the utility of the conduct when determining if an injunction is appropriate to abate a nuisance

a. Estancias Dallas Corp. v. Schultz
i. Apartment complex has one central AC unit for all buildings, super loud, right by neighboring homes, neighbors cant enjoy property, value cut in half

ii. There is a high cost of changing to rooftop AC systems, but there is no absolute necessity to use the current system in this way

iii. Nuisance, injunction granted

b. Boomer v. Atlantic Cement Company
i. Cement plant causes dirt, dust, and vibration in neighboring communities

ii. Usually enjoin if there is going to be continuing substantial damage, like here, but, here the plant would have to shut down, forcing a company out of business, huge loss of investment, and huge loss of local employment

iii. Exception given: pay damages for current, past, and future harm to the plaintiff

1. Will prevent further suits from plaintiffs

2. Deter others in industry from acting this way and seeking to improve practices over time

iv. Here, utility of the conduct outweighed the harm caused. No injunction.

MISCELLANEOUS LAND

35. Rule: Abandonment of Land – one cannot abandon title to real property – you have to get someone to take it from you

a. Pocono Springs Civic Association, Inc. v. MacKenzie
i. Defendants own vacant lot in development, can develop it, cant sell it because it cant be developed, cant find buyers or give back to development, cant gift as park.  They stop paying taxes, tax board unable to auction it off, claim they abandoned it

ii. Association sues for association fees

iii. Cannot abandon while there is still perfect title, your intent to abandon is irrelevant, only matters with chattels

1. Non use and lack of tax payment is not abandonment of land

36. Rule: Public Policy Can Adjust Property Right – courts can use the idea of public policy to adjust property rights to what they think public policy should say property rights should be

a. Everman v. Mercantile Trust Co.
i. Woman dies, orders fancy home destroyed in will

ii. Neighborhood claims destruction will be nuisance, want to enforce restrictive covenants of neighborhood association, assert public policy

iii. Destroying brings no benefit to anyone, leaves her estate worse off, house is architectural landmark of city, creates waste, no reason for destruction

iv. Well ordered society cannot tolerate waste of resources when it directly affects interests of other members of society; violate will, don’t destroy

MOVEABLES (chattels, personal property)
37. Finders
a. A finder is a person who has the intent to possess an unpossessed object and perfect that possession

i. Trover – finder may retain the right to trover, action to recover the value of personal property that has been wrongfully disposed of by another

ii. Replevin – seeking return of the actual chattel itself

b. Rule: Finder’s Rights Superior to Others – the finder’s possessory rights are superior to everyone else except the true owner and prior possessors

i. Armory v. Delamirie
1. Plaintiff finds jewel, takes to goldsmith for appraisal, wont give the jewel back to plaintiff
2. Plaintiff’s ownership is not absolute (if the item were lost or mislaid), but his right is superior to all except the true owner, superior to the goldsmith

3. Goldsmith must return jewel, and failing that must pay its value, and it falls to him to prove it was not of finest quality for determining amount of damages

c. Rule: Finders Can’t Trespass – one cannot be a finder by knowingly trespassing onto another’s property
i. Favorite v. Miller
1. Defendant knowingly trespasses onto plaintiff’s land to discover piece of statue, digs it up, sells to museum

2. Uses finding to promote his metal detector business

3. Trespassing deprives the finder of his preference over the land owner unless trespassing was trivial or merely technical

a. Was told he was trespassing and didn’t have permission

b. Went with intent to find something, had to dig it up (embedded in plaintiff’s land, if it were laying on the surface that would help defendant’s claim)

d. Rule: Categories of Finders
i. Mislaid – voluntarily placed in a place, and owner forgets where it is
ii. Abandoned – owner no longer wants to possess the item (cant be abandoned if it is placed so that conduct indicates continued claim of ownership)
iii. Lost – owner unintentionally and involuntarily parts with possession and does not know where it is
iv. Treasure Trove – coins/currency, concealed, antiquated, owner dead or undiscoverable

v. Benjamin v. Lindner Aviation, Inc.
1. Bank repos plane, takes to Lindner for service, where an employee finds cash hidden in the wing panel, he claims he is finder/owner

2. Evidence supports money is mislaid, it was there intentionally, not old enough for treasure trove, not abandoned because it is hidden away 

3. Premises of finding is not the Lindner hanger, it is plane itself, owned by bank (the place an owner would go if he was looking for it)

4. Money belongs to bank as owner of premises, employee not entitled to finders fee, that is only granted for lost property, not mislaid

38. Bailments and Adverse Possession of Chattels
a. Bailment – when a person us given control of another’s property with the intent of returning it.  It can be fore the benefit of the bailor, bailee, or both.  Can be created by contract, operation of law, or statute

b. Issues:

i. Is there a bailment relationship? Is there complete and exclusive control over the chattel?

ii. Is bailee liable for damages if something happens to the chattel

c. Rule: Estoppel
i. Statutory Estoppel – any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in the ordinary course of business

ii. Equitable Estoppel – rightful owner may be estopped by his own acts from asserting title, if he invested in another with the usual evidence of title, or an apparent authority to dispose of it, he will not be allowed to make claim against an innocent purchaser dealing on the faith of such apparent ownership
iii. Porter v. Wertz
1. Plaintiff allows defendant to display painting in his home while he decides whether or not to buy it, then cant reach him, files suit to retrieve painting
2. Defenses:
a. Statutory Estoppel - Buyer was not in ordinary course of business, because the seller is not an art dealer, did not check readily available info and see guy works at deli

b. Equitable Estoppel - There was an agreement emphasizing that title did not transfer, no indicia of ownership transferred, which is required beyond possession

3. Plaintiff is still rightful owner because neither kind of estoppel works here

d. Rule: Bailments – a bailee may be liable for damages based upon the intentional tort of conversion (e.g. not giving it back) or under a theory of negligence
i. LaPlace v. Briere
1. Guy boards his horse at Briere’s stable, and while horse is being exercised there, it suddenly keels over and dies, owner declines autopsy of the horse

2. Plaintiff sues for conversion of the horse and alleges a bailment
3. Conversion - Stable not liable for conversion, exercise of the horse was intentional but was a normal activity that did not indicate intent to exercise ownership or dominion over the horse, no interference with owners use or possession of the horse, no connection between conduct and death

4. Bailment - Yes there is a bailment, horse was in exclusive care of stable, there is a prima facie case, but defendant fulfilled burden of proof for explaining what happened, and plaintiff failed to rebut, as he had sole ability to provide autopsy

5. No liability for stable, even if there was negligence, no evidence that it was the proximate cause of death

e. Rule: The Discovery Rule – the focus of inquiry, or burden will be shifted from the possessor meeting elements of adverse possession to whether the owner has acted with reasonable due diligence in pursuing their chattel.  Statute of limitations will not run until the owner knows or should know who to bring the cause of action against.  Owner must show that they did due diligence before the statute ended
i. O’Keefe v. Snyder
1. Plaintiff sought replevin for paintings that went missing over 30 years ago, but defendant argued that statute of limitations had passed and precluded the claim
2. cant really use adverse possession for personal property because open and notorious possession is near impossible, so use statute of limitations instead
3. must use due diligence to recover your property, and statute of limitation runs when you discover who to bring suit against
ACCESSION & BODY PARTS

1. Rule: Law of Accession – the owner of the original material is precluded from reclaiming the property so long as it has undergone a transformation which converts it into a substantially different thing and so long as that transformation was in good faith

a. Wetherbee v. Green
i. Defendant harvest trees on plaintiff’s land under mistaken belief he had right to do so, converted timber into more valuable hoops

ii. You have right to recover property from those who have no right to own it at any time, but, if the substantial identity has been stripped, prior possessor cannot assert tile

iii. Defendant gave nearly all the value when he made the hoops, no recovery

iv. Example: violin belongs to maker, even if he didn’t own the wood

2. Rule: Human Tissue – cells from a patient’s body are no longer property of the patient once they are excised

a. Moore v. Regents of the University of California
i. UCLA doctors take samples from Moore’s spleen without permission and he alleges conversion of his cells/tissue, they use it to develop profitable medical treatment

ii. Conversion law is not expanded to include this, legislature should make that decision, there is a disclosure rule for doctors meaning that conversion is not necessary to protect patient’s rights, want to promote medical research

ENTITLEMENTS

3. Entitlements create a property interest in a benefit given by the state by a conditional benefit (if person meets requirement A, they get benefit X)

4. Rule: Due Process for Welfare – the procedural due process afforded a recipient is influenced by the extent to which he may suffer grievous loss compared to the state’s interest in immediately ceasing the benefit; in welfare this loss is very high, so a pre-termination hearing is required by due process

a. Goldberg v. Kelly
i. NY residents sue because state wants to take away welfare benefits without granting a review first

ii. High property interest in welfare right because termination can deprive someone of sustenance while they wait for post termination review

iii. Pre-termination hearing is required before ending any welfare benefit

5. Rule: Need Property Interest for Due Process Entitlement – a person is only entitled to procedural due process for termination of a benefit if there is a property interest in that benefit
a. Board of Regents v. Roth
i. Roth hired for one year as professor, agreement only for one year, no expectation for benefit after end date

ii. No property interest, need legitimate claim of entitlement, not mere expectations or desires

iii. No liberty interest, standing or reputation not substantially damaged

6. Rule: Determining Adequacy of Due Process – courts must consider:

a. Private interest at stake

b. Risk of erroneous deprivation of the interest

c. The government’s interest (fiscally and administratively)

d. Mathews v. Eldridge
i. Plaintiff receives disability benefits which would be cancelled without hearing beforehand, there is process for review after

ii. Procedure complies with due process because risk of erroneous deprivation is low (due to medical rather than witness evidence), the additional cost financially and administratively would be burdensome for the govt., and the disability is not the recipients final option, welfare and other things available
iii. No evidentiary hearing required

e. Cleveland Board of Education v. Loudermill
i. Defendant fired for lying about a conviction on his resumé, claimed deprivation of due process for lack of ability to respond w/ hearing
ii. Govt job is property interest, he must be given some opportunity to respond (writing fine)

iii. State can prescribe entitlement, but once it does, procedure for deprivation must adhere to const., cant create an entitlement based on the procedure to take it away

TAKINGS

7. Private Property should not be taken for public use, without just compensation
a. Just Compensation – fair market value of the property, subjective/sentimental attachments to the property are irrelevant

b. Purpose of the Takings Clause

i. Limit transaction costs

ii. Increase social welfare by compelling public needs

iii. Just compensation

1. Protects from government overreach, govt will only exercise eminent domain when necessary

2. Protection of liberty and private interest

c. Public Use/Purpose - strong deference to the legislature as to what constitutes a public purpose

d. Police Power – powers exercised by the govt. to promote health, safety, morals, and public welfare

8. Public Use
a. Rule: Eminent Domain for Public Purpose – the government may exercise eminent domain to condemn property if, under a rational basis review, the use constitutes a public purpose, and need not do so on a piecemeal basis
i. Berman v. Parker
1. Defendants owned dept store in area of Wash. DC that is under redevelopment claim they are losing property without due process

2. If there is just compensation, due process is satisfied, court remains deferential to the legislature’s public purpose and the legislature’s process for satisfying that purpose

ii. Sub Rule: Rational Legislator – if a rational legislator could have believed this to be a reasonable public purpose, the govt. should be permitted to exercise eminent domain

iii. Kelo v. City of New London
1. City approved development project using eminent domain to seize private property

2. Purpose was to create jobs and increase tax revenue, and if a rational legislator could have believed this to be for a public purpose, the govt was permitted to exercise eminent domain

3. This was not a private to private transfer simply because a private company did the development, still public purpose

4. Economic benefit can be a permissible public purpose

iv. Sub Rule: Project Need Not be Successful – the success/efficacy of the project does not matter, provided there is a viable public purpose (rational legislator)

v. Hawaii Housing Authority v. Midkaff
1. Most property in Hawaii owned by small group of landowners, so legislature uses eminent domain to condemn property and transfer it to tenants (who would buy the land from them)

2. Plaintiffs argued this is unconstitutional for violating due process

3. Standard is rational review basis, the success/efficacy of the project is irrelevant to the judiciary, this is an appropriate exercise of police power if there is just compensation

9. Categorical Rules
a. Rule: Elimination of Noxious Use is Not Taking – there is no taking where the government lawfully exercises police powers to eliminate a noxious use of land, so long as it does not do so arbitrarily or discriminately

i. Hadacheck v. Sebastian
1. Plaintiff has brick kiln outside LA, city expands and annexes that land, and enacts an ordinance prohibiting brick burning in that area

2. This was lawful use of police power, because it was not arbitrary, others stopped too, and the brick burning was a noxious us

3. The fact that he was first to be prohibited does not make it unlawful

b. Rule: Permanent Physical Occupation Always Taking – a permanent physical occupation is always a taking (which requires just compensation), regardless of public purpose or extent of impact on the landowner
i. Loretto v. Teleprompter Manhattan CATV Corp.
1. Defendant installed cable on plaintiff’s roof, and law prevents removing it, plaintiff alleges unconstitutional taking 

2. Any physical occupation is a taking, no matter how trivial, if it is the govt action or a govt authorized third party
c. Rule: Completely Diminishing Value is a Taking – a state may enact regulations on the use of land, but a regulation which completely diminishes property value is considered a taking
i. Pennsylvania Coal Co. v. Mahon
1. Coal Co. retains rights to mine underground but sells surface land, subject to risk of mining underneath.

2. State passes regulations preventing mining that affects surface developments, but this would prevent Co. from being able to access all of coal in that area, and the property right in coal exists purely in being able to mine it, so no value left, this is a taking

a. State can still use eminent domain and compensate for it

3. Not an elimination of noxious use, no public nuisance, only one house, and not a public safety issue, the buyer agreed to the risks

4. Diminution in value for Co. far greater than public interest, taking

d. Rule: Factors for Regulatory Taking – no conceptual severance, courts need to analyze whether a state regulation constitutes a taking under 3 factors:
i. Economic impact on the individual

ii. Extent of interference with reasonable, investment backed expectations

iii. Character of the government action

iv. Penn Central Transportation Company v. City of New York
1. City passes regulation to designate landmark buildings that need approval before modifications can be made, limiting plaintiff’s ability to develop their property

2. Not a significant economic impact on plaintiff, they can still use it profitably like before, just cant build a skyscraper out of it, they can still build other high rises above it, just likely not as big, they just need to submit other plans for approval

3. No impairment of investment backed expectation because there was no plan to build a skyscraper when the regulation passed

4. No physical intrusion by the govt, just development regulation, and public interest favors it

5. No taking

e. Rule: Trade Secrets have Property Interest – trade secrets are a form of property interest and, thus, are protected by the takings clause

i. Sub Rule: Reasonability - investment backed expectations must be reasonable under the circumstances

ii. Ruckelshaus v. Monsanto Co.
1. Govt. required Monsanto to submit trade secret info in order to sell its product, which is then publicized. There is state established property interest in trade secrets

2. It is a taking for the period where confidentiality was assured, because that created an investment backed expectation, outside that time period, they knew it would be disclosed, so no expectation

a. Expectation is it will be kept secret, which is what gives it value

3. Public use in promoting competition, health and safety, etc., this is a taking for public use

f. Rule: All Economic Use Gone is Taking Unless Previously Impermissible – if all economically beneficial use is sacrificed (economically idle), there is a taking, unless that use was previously impermissible under property and nuisance principles

i. Lucas v. South Carolina Coastal Council
1. Plaintiff buys 2 beachfront lots for development, regulation is passed preventing his development

2. His lots are now valueless, and there was no noxious or harmful use involved, just building homes like adjacent lots
3. Not previously impermissible, this is a taking

g. Rule: May Challenge Regulation if Acquiring After – a property owner may challenge a regulation as a taking even if he obtains the property after the enactment of the regulation

i. Sub Rule: Some Value Left (Penn) – when some economically beneficial use of the land still remains, we use the 3 Penn Central factors

ii. Palazzolo v. Rhode Island
1. Sole owner of corp, corp dissolves, land transfers to plaintiff after regulation prevents development of 94% of site

2. Successors must be allowed to challenge, like heirs, etc., so a law cannot become background principle for some owners and not others by enactment itself

3. Little bit of economic value left, so cant use Lucas, not valueless, remand for analysis under Penn Central
h. Rule: Temporary Deprivation of Economic Use Not Taking – a temporary moratorium on all land development/use is not sufficient to establish a taking, no conceptual severance (including time)

i. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency
1. Development regulation goes into effect around Lake Tahoe, temporary ban on development, plaintiffs cant build
2. Temporary halt to all economic value is not sufficient to be a taking, land not permanently economically idle, value will return when moratorium is lifted

3. Cant have conceptual severance, even if severing periods of time

4. Land no completely valueless, cant expand Lucas to this situation (expanding to completely idle but only temporarily)

5. Analysis for whether it is substantial enough to be a taking must be done under Penn Central
10. EXACTIONS
a. Exactions – where a permit imposes a condition on a property owner in order to develop that property

i. Mitigates the cost of the externalities placed on the community by development

ii. Exactions must be related in nature and extent to the impact of the proposed development

b. Rule: Essential Nexus – there needs to be an essential nexus between the reason for the exaction, and the exaction itself, otherwise it is a taking.  No rule regarding exactly how strong this connection needs to be
i. Nollan v. California Coastal Commission
1. Nollans own worn out beachfront house, want to rebuild, new house, development granted on the condition they allow easement for public across property to beach

2. Issue was that house blocked view of beach, easement across land parallel to beach does not have connection to being able to see beach, this is a taking

c. Rule: Rough Proportionality – if a nexus is established, there still needs to be a rough proportionality between the costs of the exaction to the individual and the social cost the development will create on the community (no precise mathematical calculation required, but rough proportionality)
i. Sub Rule: Need to Quantify – saying that an exaction could result in something is not enough, need to provide some quantifiable findings

ii. Dolan v. City of Tigard
1. Dolan wants to redevelop store, bigger building and parking lot, permit granted on condition she dedicate some land for public greenway to minimize flooding and space for bike/ped path to reduce impact of her store on congestion

2. City did not provide rough proportionality

a. No reason for why greenway must be public, this is high cost for Dolan, kills right to exclude, no benefit to community, greenway could be private

b. City says bike path could offset congestion, not enough, no quantifiable info

3. Exaction must be related in nature and extent, city failed to meet this burden, taking
