I. POSSESSION
A. First Possession
1. Rule: Mere pursuit is not enough to vest property rights in the pursuer.
2. Rule of Capture: One succeeds in acquiring a property interest in wild animals hunted on public land by…
a) Mortally wounding the animal
OR
b) So maiming or ensnaring it as to render its escape a virtual impossibility.
3. Pierson v. Post
a) Facts: D Post was hunting w/ his dogs on a public beach; saw a fox and pursued it and injured it; P Pierson swooped in a killed the fox and carried it away.
b) Issue: Is mere pursuit enough to vest property rights in the pursuer?
c) Takeaway: Pierson has rightful possession because has physical possession of the fox; Post’s pursuit and intent to possess is not enough.
(1) If parties on equal footing and neither has permission to be on land (trespassers) OR land is unowned, then mere possession is not enough.
(2) If one party has ownership of animal or is owner of land, then rightful owner has rightful possession regardless of capture.
4. Dicta on pgs. 9-10: Can vest property rights by:
a) Having “actual bodily seizure” along with possession
b) “Moral wounding” by “not abandoning pursuit”
c) If pursuer maintains an “unequivocal intention” to capture animal
d) If pursuer “deprives animal of natural liberty” and brings animal within pursuer’s “control.”
e) If pursuer encompasses animal with “nets and toils.”
f) If pursuer renders animal’s “escape impossible.”
g) If pursuer “fences in” animal.
5. Rule of Capture Analysis:
a) Animal → ferae naturae or domesticated?
(1) If ferae naturae → Pierson v. Post applies.
(2) If animal domesticated/owned → Pierson v. Post doesn’t apply.
(3) Pets → Pierson v. Post doesn’t apply.
(a) Finders Keepers UNLESS actual owner comes; owner has superior title.
(4) Nuisance → Pierson v. Post sometimes applies (remember geese). 
b) Land → owner or public (unowned)?
(1) If Landowner/Assignee of land v. Trespasser → Pierson v. Post doesn’t apply.
(2) Trespasser v. Trespasser → Pierson v. Post applies.
(3) Assignee v. Assignee → Pierson v. Post applies.
(4) Fish in Net → sometimes substantial enclosure on public land is enough, sometimes not!
c) Parties (pursuer and capturer) → on equal footing or is one advantaged?
(1) Equal footing = are both equally trespassers? Are both permitted to hunt on land? → then Pierson v. Post applies.
(2) NOT Equal footing = is one a landowner and the other a trespasser? One permitted by a landowner to hunt and the other is trespasser? → Pierson v. Post doesn’t apply; whoever is more advantaged WINS (see examples below).
6. Hypotheticals:
a) 11(a) - OWNED LAND - (p.18) - If trespasser on owned land, land owner has rightful possession over wild animal on his land regardless of pursuit → Pierson v. Post DOES NOT apply.
(1) Sample Analysis:
(a) Animal → fox = ferae naturae
(b) Land → owned land (owner or agent of owner has rightful possession)
(c) Parties → Owner v. trespasser
(2) Does Pierson v. Post apply?
(a) No! Parties not on equal footing.
b) 11(b) - CHANGE THE ANIMAL (p.18) - If the fox is now an elephant, but parties are both on equal footing (not owners) on unowned land, then Pierson v. Post applies → pursuer who captures and keeps is possessor. 
(1) Trespasser v. trespasser.
c) 11(c) - PERMISSION TO BE ON LAND - land owned by 3rd party and Pierson and Post pursue animal on owned land...
(1) Without permission to be on land, then technically owner of land has rightful possession of animal b/c Pierson and Post on equal footing as trespassers.
(a) Trespasser v. trespasser.
(2) With Pierson having permission by owner to be on land, then Pierson v. Post doesn’t apply since no longer equal footing → must look to additional case law.
(a) Assignee v. trespasser.
d) 11(d) - DOMESTICATED FOX - If fox was already owned and was in a cage on Pierson’s land, and Post releases now-owned fox and kills it to capture it, then what result?
(1) Post is interfering with Pierson’s property interest; wrongful possession.
e) 12 - ABANDONS FOX - A shoots fox, leaves hunt and abandons fox until next morning; B kills fox at night and takes it away.
(1) Can you rely on Pierson v. Post?
(2) Must look to A’s “intent to capture” + how the specific Ct. defines Abandonment
(a) If the specific Ct. deems leaving wounded animal overnight as abandonment → no property rights, another may capture and take away.
(b) If the specific Ct. believes leaving animal overnight is okay and is not abandonment → property rights are vested and A maintains possession.
f) 13a - ATTRACTS THEM GEESE - O attracts geese to land, geese eat crops on P’s land; P sues O for recovery of damages from geese → argue based on dicta from Pierson v. Post
(1) Does O really have possession of the geese?
(a) Could argue yes, because O purposely attracted the geese (were a public nuisance) which caused the geese to be nearer to P’s crops than if O had not attracted them in the first place.
(b) But, the wild nature of the geese makes them inherently not property with the inherent difficulty to capture and possibility of escape of the wild animals.
g) 13b - GEESE + PEST CONTROL - Wild geese fly (unprovoked) to O’s land and O calls pest control; geese then fly to P’s land, P contracts disease from gees, P sues O → can he succeed?
(1) No, the geese were a public nuisance to ALL in an unprovoked manner, no intention to treat geese as property, no intent to capture or pursue → no one’s property.
(2) No claim under Pierson v. Post.
h) 16 - PETS  - Lose dog, neighbors pick it up and refuse to return
(1) Pierson v. Post applies to animals of ferae naturae, not domesticated.
(2) Generally, “finder’s keepers” principle applies except for true owner.
(3) However, some exceptions → in one case, too much time had passed and family had bonded with lost dog already. Ct. didn’t order return of pet to true owner.
i) 15 - FISH NET - A circles net around area of fish while fishing; before net completely closes, B swoops in and steals fish through the net’s opening.
(1) Does Pierson v. Post apply?
(a) Debatable… 
(b) BUT, some Cts. says substantial enclosure is enough! Some disagree.
B. Possession of Land
1. Johnson v. M’Intosh
a) Issue: Whether title to land granted by the chiefs of certain Indian tribes can be recognized in the Court of the United States.
b) Takeaway: Native Americans unable to convey title to land b/c did not own b/c rights of title were vested in the US from GB.
2. Tapscott v. Cobbs - Prior possessor almost always has better title than subsequent possessor!
a) Issue: Whether a prior possessor of land may eject a subsequent possessor who has no superior title to the land.
b) Takeaway: If no superior title from either party, the prior possessor who has used land prevails over subsequent possessor.
(1) Inheritance presumption that if you inherit land, you have rightful possession.
II. ADVERSE POSSESSION
A. Definition: Adverse possession states that trespassory possession of land may ripen into title if the adverse possessor has trespassed on the property through the jurisdictions’s proscribed statute of limitations and has met the 5 requirements of adverse possession.
1. After period of SOL, true owner cannot recover land.
2. Moral Justification of Adverse Possession: If true owner has neglected land/property, then from a public policy perspective, the property/land should be used and economized on otherwise waste is created. 
a) Economically efficient to allow one to use the land (whether true owner or adverse possessor) as an owner would.
b) Punish true owner for sitting on his rights too long and not using land beneficially.
c) Reward the adverse possessor for using land in a socially beneficial way.
d) Desire for real property to remain in the stream of commerce → taxes to pay to gov’t, etc.
B. Requirements - HOCEAN
1. Open and Notorious: Possession must be done openly and not in secret (like hobo living in house only at night so owner doesn’t know → not O&N).
a) Uses were all visible from the road. 
b) Acts are open and notorious is they are conducted in a manner that would put a person of ordinary prudence on notice of the claim. 
2. Actual: Adverse possessor must be actually using the land/property as a true owner would.
a) E.g. gardening, building a gazebo, farming, playing sports on land, etc.
3. Continuous: Adverse possessor must be in possession of property/land throughout the entire statutory period (SOL)
a) Vacations: Reasonable vacations are allowed, but in general, possession must stretch through SOL.
b) Seasonal Possession: Also, if the possession is of a seasonal nature for crops (etc.), then continuous nature can be seasonal.
c) Time periods can be tacked or tolled.
d) Tacking and Tolling (see practice problems below):
(1) Tacking: combining 2+ periods of adverse possession into an aggregate possession to meet the statutory period.
(a) Permitted when the people who possessed are in privity - 
(i) possessions are done with permission of the prior possessor by written instrument or by inheritance (natural privity).
(2) Tolling: running of SOL can be “tolled” if true owner has a disability - under 18 years of age, insanity, impairment, or sometimes if in the military.
4. Exclusivity: Adverse possession must be exclusive, by a single person.
a) Permission can be given to guests to stay and use property as long as one person has exclusive use of land and meets all other reqs.
5. Hostile: State of mind of “hostility”...
a) to use and enjoy the property 
b) continuously 
c) for the required statutory period 
d) as an average owner would use it, 
e) without the consent of the true owner and 
f) therefore in actual hostility to the true owner 
g) irrespective of the possessor’s actual state of mind of intent.
6. Statute of Limitations:
a) Every jurisdiction has different SOL
b) SOL accrues on first day of c/a, runs through SOL, and expires at end of SOL.
C. State of Mind - Hostility
1. Objective Test: Whether adverse possessor acted toward the land with the state of mind as if possessor owned the land for a specific purpose, not just to squat.
2. SUBJECTIVE INTENT:
a) Iowa Doctrine - Good Faith Mistake
(1) Can only be awarded possession by adverse possession if truly a good faith mistake that you didn’t know it wasn’t your property.
b) Maine Doctrine - Intent to Commit a Wrong
(1) Adverse possessor has to know that he/she is knowingly committing a wrong by trespassing on someone else’s land and using it
(2) Must have intent to commit a wrong
3. OBJECTIVE ACTIONS:
a) Connecticut Doctrine - No Intent Needed as long as using land (acting) as an owner
(1) No subjective intent required
(2) Sheer fact that what you’re using the land, if adverse to the true owner, is enough to get you rightful possession by way of adverse possession should you meet all the other requirements.
4. Jarvis v. Gillespie
a) Facts: P purchased land that surrounded parcel in dispute and used the parcel as an owner would (farming, X-mas tree growing, etc.) for longer than statutory period; Town owned parcel during that time and did not contest P’s actions; Town conveyed parcel of land to D who then sued P; P claimed possession by way of adverse possession.
b) Issue: Is there a claim of adverse possession where a P has utilized land designated for public use that has been unused by the gov’t and P used the land in a socially beneficial way?
c) Takeaway: Yes, even though it’s public land, the Town sat on its rights too long and P used the land in an economically and socially beneficial way.
(1) P carried the burden of rebutting the presumption that land for public use cannot be adversely possessed.
(2) P also met all other reqs. of Adv. Pos.
(3) Ct. followed Connecticut Doctrine of objective actions.
5. Mannillo v. Gorski
a) Facts: Ds went bought piece of land next door to Ps. D made lots of improvements and during the running through and expiration of the SOL, D improved upon the land and encroached upon P’s land by 15 inches.
(1) P argues that D lacked hostile nature required of Adv. Pos.; instead was mere mistake and didn’t intend to use Ps land as own, so didn’t have possession of it.
b) Issue: Can an adverse possessor gain possession of property by way of adverse possession if the subjective intent was more mistaken belief than a hostile intention to use the land?
c) Takeaway: Shift from subjective (Maine Doctrine) to objective (Connecticut Doctrine) view to remove subjective intent of hostility → actions of use as an owner are sufficient to get possession by way of adverse possession should all other reqs. be met.
(1) Ct. says act of using land is hostile enough; don’t need to maintain a subjective intent to use the land against the true owner.
(2) Plus, if use an innocently improve, then even more so leads to the conclusion that land was intended to be in a hostile manner objectively.
6. Carpenter v. Ruperto
a) Takeaway: If improve upon land with “unclean” or “dirty hands”, then cannot gain possession of land by way of adverse possession.
D. Innocent Improver Doctrine - Mistaken adverse possession with “clean hands”
1. Definition: If a person has mistakenly encroached upon a neighboring land and has improved such land in good faith, the encroacher may be allowed to keep land and true owner would pay cost of land to the adverse possessor to prevent true owner’s unjust enrichment.
2. Cts. would consider:
a) Whether encroacher intentionally or mistakenly built an adjacent land
b) Whether hardship in removing improvements is disproportionate to just keeping the improved land/property as is. 
E. Color of Title
1. Definition: Adverse possessor may enter a property under “color of title,” believing he/she has actual title to the land, but there’s something wrong with the title.
2. This can help establish the “hostility” requirement of Adv. Pos. because the possessor truly intends to use the land/property as his/her own.
3. Benefits of Color of Title:
a) First, it may shorten the statutory period in some states.
b) Second, if the defective title covers an area larger than the area actually possessed, the adverse possession claim may extend to the entire parcel described in the defective title, not merely to the area actually possessed.
F. Tacking:
1. Rule: 2+ periods of adverse possession can combine into an aggregate possession to meet the statutory period ONLY IF the two possessors are in PRIVITY.
2. Privity: exists when the subsequent possessor enters with permission of prior possessor by 
1) written instrument OR
2) the subsequent possessor is an HEIR of the prior possessor.
3. General Privity Points:
a) Adverse Possessors’ time can tack together if in privity.
(1) E.g. SOL is 10 years. O is landowner. A adversely possesses land in 2000, A dies in 2008, A’s son (heir) goes on land and possesses from where A left off from 2008 to 2012. Can O reclaim his title?
(a) NO. A’s 8 years + A’s son’s 4 years = 12 years > than 10 year SOL
b) If Adverse Possessors NOT in privity, clock restarts.
(1) E.g. SOL is 10 year. O is landowner. A adversely possesses land in 2000, B forces A off land in 2005. O tries to reclaim land in 2010. Can O prevail?
(a) YES. A only possessed land for 5 years. B possessed land only for 5 years. A and B were NOT in privity, so B must possess for another 5 years to ripen title.
c) Owners’ time can tack together if in privity.
(1) E.g. SOL is 10 years. O is landowner. O slept on his rights for 8 years, dies, land is left to H in will, H does nothing, for 3 years. A has been adversely possessing O’s land for 11 years. Can H reclaim titled?
(a) NO. The inactive periods of O and H have tacked to create 11 years of inaction; A is rightful possessor, has title, H can’t reclaim, sat on rights too long.
4. Sample Tacking Problems (p. 237) → Assume SOL is 10 yrs and A enters O’s land in year 2000.
a) Basic Ex.: A possesses land until 2002, at which point A’s heir, B, possesses for 8 years = 10 years, which meets the requisite SOL. O cannot reclaim if A and B have met 5 reqs of Adv. Pos.
b) In 2009, B forcefully removes A from Blackacre, and O sues B to recover possession of Blackacre in 2014. 
i) B/c no privity, time periods DON’T TACK → O can reclaim title.
c) A dies in 2008 and A’s heir, H, goes into possession of Blackacre immediately upon A’s death. O sues H in 2014.
i) H’s heir is in privity with A by intestacy or by will (we don’t know), so their time periods ARE TACKED → 8 + 6 years = 14 years possessing > 10 year SOL, O has sat on rights too long, can’t reclaim!
d) A dies in 2008 leaving a will under which A devises Blackacre to C for life and directs that, upon C’s death, Blackacre should pass to D. C immediately takes possession of Blackacre and dies in 2015. In 2016, O sues D to recover the possession of Blackacre.
i) A has possessed 8 years, A devises in a written instrument the estate to C and to D (so A is in privity with both C and D), C takes from 2008 - 2015 (7 years), D takes for 1 year; periods ARE TACKED → 8 + 7 + 1 = 16 years possessing > 10 year SOL, O can’t reclaim, sat on rights too long.
e) O leaves land to H upon O’s death. A begins adversely possessing land in 2000. O dies in 2008, never having asserted his rights. H takes legal title in 2008, only decides to sue A in 2010. Can H reclaim land?
i) A has adversely possessed the land through the titleholders’ inactive periods. O and H both sat on their rights for a collective 10 years. OWNER INACTIVITY TACKS TOO! → H cannot reclaim; A has met requisite adverse possession for 10 years + assumingly met 5 reqs of Adv Possession (HOCEAN).
f) O dies in 2005 leaving a will under which O devises Blackacre to H for life, and upon H’s death, directs that Blackacre should pass to M. H dies in 2010. M sues A in 2015 to recover possession of Blackacre.
i) A possesses from 2000 to 2005 without issue (when O dies), A continues to possess from 2005 to 2010 without issue (when H dies, also didn’t assert title), A continues to possess until 2015 (M has held for 5 years, only sues in 2015) → A has collectively adversely possessed without issue for 15 years > 10 year SOL; M can’t reclaim b/c INACTIVITY TACKS! (clock doesn’t restart when M takes over b/c O & H & M are in privity).
g) *** Suppose in 1998, 2 years prior to A’s entry on Blackacre, O had died devising Blackacre to X for life, and upon X’s death, directed that Blackacre should pass to Z. A entered in 2000. X dies in 2011, and in 2015, Z sues A for possession. What result?
i) IF IN JDXN WHERE Z CAN’T ACT DURING X’S LIFE ESTATE: A possesses without issue from X (since he’s in privity with dead O) from 2000 to 2011 (when X dies, Z gets title to land), A continues to possess from 2011 to 2015 without issue (Z decides to sue A 4 years later) → A has collectively possessed for 15 years > 10 year SOL, owners’ inactivity tacked b/c O & X & Z all in privity, clock didn’t restart, so Z can’t reclaim possession.
ii) IF IN JDXN WHERE Z CAN ACT DURING X’S LIFE ESTATE: owners’ inactivity periods DON’T TACK and Z can eject during X’s life b/c interest already vested even though Z hasn’t actually taken possession yet.
h) Landlord/Tenant (pg. 243 #15): Landlord leases property to TEnant for a period of 8 years. In the 6th year of the lease, Landlord dies. Tenant continue to occupy the premises for the balance of the term and continues in possession for another 13 years. At the end of that time, Landlord’s heir sues Tenant to recover possession of the property. Tenant claims title by adverse possession. What result?
i) Possession that is initially permissive (Landlord leases to Tenant) can be changed to hostile possession only by the most unequivocal conduct on the part of the tenant → extremely HOCEAN.  
G. Tolling:
1. Definition: running of SOL can be “tolled” if true owner 
a) has a disability, either 
(1) under 18 years of age, 
(2) insane, 
(3) impaired, 
(4) or sometimes if in the military, SOL will be paused until returns.
b) Tolling will only be applicable IF the true owner is afflicted by the disability AT THE TIME of the adverse possession.
(1) Can’t claim the benefit of the disability if you weren’t subject to it at the time another adversely possessed your property.
2. Rule from Ohio for practice problems below (p. 240): 
a) An action to recover title or possession of real property shall be brought within 21 years after the cause of action has accrued, but if a person entitled to bring the action, at the time the cause of action accrues, is within the age of minority or of unsound mind, the person, after the expiration of 21 years from the time the cause of action accrues, may bring the action within 10 years after the disability is removed. 
b) Assume O owns real property in Bliss known as Blackacre. A entered Blackacre on September 1, 2000. In what year will A acquire titled to Blackacre by adverse possession?
3. Sample Problems (p. 240):
a) Analysis: O has 21 years to bring an ejectment action. If O is judged to have a qualifying disability on 9/1/2000, then O can bring an ejectment action until 2021 or 10 years after disability goes away, whichever is greater. A will take property by adverse possession in 2021 b/c there’s no telling when the disability when be removed OR it will comes after 21 years has passed.
b) See 3 examples that result in same analysis below.
c) Ex. 1: O was under no disability in 2000. O is alive and well today. A can take in 2021 b/c regular 21 year SOL. O wasn’t under a disability when A started adversely possessing, so can’t claim benefit of disability and tolling. 
d) Ex. 2: O was under no disability in 2000. In 2007, O was declared to be mentaly incompetent. O is alive and mentally incompetent today.  A can take in 2021 b/c regular 21 year SOL. O wasn’t under a disability when A started adversely possessing, so can’t claim benefit of disability and tolling. Doesn’t matter if O’s disability happened later; doesn’t affect the SOL b/c tolling isn’t available to O here.
e) Ex. 3: O was under no disability in 2000. O died in 2009 survived by H, his only heir. H was age 2 in 2009. H is still a minor today. Disability wasn’t present when A started adversely possessing. A will take in 2021.
f) Ex. 4: O was age 2 in 2000 and turned 18 in 2016. O had disability (being a minor) in 2000 when A started adversely possessing. O’s disability ended in 2016. 10 years after disability end is 2026, which is later than the 21 SOL, but under the rules given above, must go with greater date (2026 > 2021). So, if O doesn’t assert her title rights between 2016 and 2026, then A’s adverse possession will ripen into title in 2026 and O won’t be able to assert her rights any longer.
g) Ex. 5: O was age 13 in 2000. In 2005, O was declared mentally incompetent and O is mentally incompetent today. Disability was present when A started adversely possessing. CAN’T TACK disabilities! So, period restarts in 2005. O’s first disability (being a minor) ended in 2005 when O reached 18 years of age, so 10 years after that is 2015, but the SOL 21 years ending in 2021 is later, so choose later year → A will take in 2021.
h) Ex. 6: O was both 13 and mentally incompetent in 2000. O is mentally incompetent today. Supposed O dies tomorrow. What result? O maintained disabilities at the time A adversely possessed. A could take 10 years after O dies; death is “ending of the disability.” Still must choose whichever is later date → 10 years after O’s death probably later.
i) Ex. 7: The whereabouts of O in 2000 and today are unknown. Can’t be determined! Not enough information.
III. ESTATES IN LAND AND FUTURE INTERESTS
A. Present Interests
1. Freehold Estates
a) Fee Simple Absolute - indefeasible
(1) Magic Words: “to A and his heirs”
(2) What is commonly thought of as ownership of an estate.
(3) Gold standard for present estates, once the estate is passed, the Grantor has no say in the estate anymore.
(4) Grantor can’t exercise any control.
(5) Future Interest: 
(a) If to Grantor → reversion.
(b) If to 3rd party (follows natural termination - a death) → remainder (contingent/vested).
b) Fee Simple Determinable - defeasible (able to be forfeited to Grantor or 3rd party)
(1) Magic Words: “to A so long as…/ to A only if…”
(2) An estate that continues until a specified event and then automatically reverts back to Grantor or divests to 3rd party.
(3) Future Interest: 
(a) If to Grantor → possibility of reverter.
(b) If to 3rd party (divestment)  → executory interest (springing or shifting).
c) Fee Simple on Condition Subsequent - defeasible
(1) Magic Words: “to A (and his heirs) on the condition that..../ to A but if…/ to A provided that…”
(2) Grantor must 1) use clear conditional language and 2) grantor must explicitly carve out the right to re-enter.
(3) An estate that also continues until a specified event and may revert back to Grantor or divest to 3rd party if future party acts on broken condition - not automatic.
(4) Future Interest: 
(a) If to Grantor → right of re-entry/power of termination.
d) Fee Simple Subject to Executory Limitation - defeasible
(1) Magic Words: “To A, but if X event occurs, then to B (a third party).”
(2) Third party has pending future interest now when the condition stated is breach by prior transferee.
(3) Ex. “To Justin, but if Justin ever performs music on the premises, then to Taylor.” So, if Justin performs on the premises, he suffers automatic forfeiture of the estate, and Taylor takes.
(4) Justin has a fee simple subject to executory limitation here. Tyalo has a future interest → shifting executory interest (passes from grantee to grantee).
(5) Future Interest: shifting executory interest; divests automatically once condition is broken.
e) Fee Tail
(1) Magic Words: “to A and the heirs of his body”
(2) An estate in which the holder’s interest is passed to holder’s lineal descendants. Passes down to son of son of son, etc.
(3) If holder’s lineage dies out, the estate can go back to the original Grantor and his heirs (unlikely).
(4) This type of freehold estate very rarely used and very antiquated.
(5) Future Interest: 
(a) If to Grantor → reversion.
(b) If to 3rd party (follows natural termination - a death) → remainder (contingent/vested).
f) Life Estate
(1) Magic Words: “to A for life”
(2) Life estate runs out when transferee dies - natural termination.
(3) B/c has a set termination time and is therefore limited, transferee who maintains a LE cannot devise the LE nor descend it; it is alienable (sellable) though.
(4) Future Interest: 
(a) If to Grantor → reversion.
(b) If to 3rd party (follows natural termination - a death) → remainder in new transferee (contingent/vested).
2. White v. Brown
a) Takeaway: There is a presumption against partial intestacy ‑ that is to say, against part of a decedent’s property passing by will and part by operation of law. Presumption in favor of granting all future interest into a written instrument rather than letting the gov’t decide how to devise property.
B. Future Interests
1. Interests Capable of Reverting Back to original Grantor, O
a) Possibility of Reverter
(1) Definition: Condition of Fee Simple Determinable estate broken → Possibility of Reverter to Grantor (automatic as soon as condition is broken)
b) The Right of Re-Entry/Power of Termination
(1) Definition: Condition of Fee Simple on Condition Subsequent estate broken → Right of Re-Entry in Grantor, can come back and assert his right to title if he wants to (not automatic)
c) The Reversion
(1) Definition: If grantor has transferred less than his whole estate, and the transferee dies or something happens and estate is now up in the air → reverts back to O or O’s heirs automatically.
(2) Ultimate fallback answer.
(3) Always follows a contingent remainder!
2. Future Interests Held by Someone Other Than O
a) REMAINDERS
(1) Definition: 
A remainder is defined formally as any “future interest (1) limited in favor of a transferee in such a manner that it
(2) can become a present interest upon the expiration of all prior interests simultaneously created, and
(3) cannot divest any interest except an interest left in the transferor.”
(2) Essentially: A remainder…
(a) must be created at the same time and in the same written instrument as PE, 
(b) follows a LE, 
(c) NO built-in time gap, 
(d) doesn't cut short the prior estate.
(3) A remainder never follows a defeasible fee! Only LE, FSA, FTA!
(4) Vested Remainder
(a) Definition: A remainder is vested if it is both created in an ascertained person (already born) and is not subject to a condition precedent (could be condition subsequent). 
(b) Signal Words: “but if…” → signifies a condition subsequent in one time period that can cut an already taken remainder short
(c) Types:
(i) The indefeasibly vested remainder (totally ascertained)
(a) Definition: The holder of this remainder is certain to acquire an estate in the future, with no conditions or strings attached to meet.
(i) Example: O conveys “To A for life, remainder to B.” A is alive and B is alive. A has a LE and B has an indefeasibly vested remainder. B is known/unascertained. There are no conditions attached to his taking.
(ii) The vested remainder subject to complete defeasance/subject to complete divestment
(a) Definition: The holder of the remainder exists. The remainder is not subject to any condition precedent, but rather is subject to a condition subsequent that happens AFTER the remainderman takes possession → the remainderman’s right to possession or time w/ the land could be cut short.
(i) Example: O conveys “To A for life, remainder to B, BUT IF B dies under the age of 25, to C.” A is alive and B is 20 years old.
(ii) The bolded clause is the condition subsequent that would cut the remainderman’s interest short (if B dies before 25) and then will divest to C who has shifting executory interest in the estate.
(iii) The vested remainder subject to open (for class gifts)
(a) Definition: Here, the remainder is vested in a group, category, or a class of takers, at least one of whom is qualified to take possession now → meaning, at least one member of the class must literally be ALIVE at the time of vesting.
(b) If no one was alive yet, then would be a contingent remainder (i.e., A has no children yet, but deed says, “to A’s first born child”)
(c) “Subject to Open” → Additional people can join the class, as in the “birther” of the class can give birth to more members of the class until the “birther” dies and the class closes.
(i) Example: O conveys “To A for life, then to B’s children.” A is alive and has two children, C and D. C and D have vested remainders subject to open. Their respective shares will be decreased if B has another child (will be divided among children, obviously).
(d) When Does the Class Close?
(i) In the example above, when does the class of children close? When B dies b/c can’t birth any more members of the class.
(ii) But theoretically, B can still birth up until the point B dies → always room for a fertile octogenarian! 
(e) Rule of Convenience: Class can also close when A dies too, and B’s children born after A dies don’t get a portion of the estate.
(f) Exception to Rule of Convenience - WOMB RULE: If B is pregnant when A dies, that unborn child will be a part of the closing class; won’t be exempt from getting part of the estate.
(5) Contingent Remainder
(a) Definition: A remainder is contingent if it is created in 
(i) An unascertained person (unborn or simply unknown at the time of instrument’s creation) 





OR
(ii) Is subject to a condition precedent (like a prerequisite that has to be met before you get the estate).

(b) Signal Words: “then if…”/ “......., then, if…., …..” → signifies two separate timelines going on, in which the taking of the remainder depends on meeting a specific condition precedent/prerequisite
(c) Example: “To A for life, then to B’s first child.” OR “To A for life, then to those children of B who survive A.”
(d) *** Be careful about contingent remainders and vested remainders subject to open!
b) ANTIQUATED RULES LIMITING CONTINGENT REMAINDERS
*** Contingent remainders are stricken in all 3 cases if applicable (but not even applicable in modern day)
(1) The Destructibility Rule
(a) The Rule: If a contingent remainder does not vest by the time the preceding freehold estate terminates, the contingent remainder is destroyed.
(b) Three Situations:
(i) Upon the natural expiration of the prior freehold estate,
(ii) Upon the termination by merger of the prior freehold estate (granting LE + granting reversion = FSA), or
(iii) Upon the unnatural termination of the prior freehold estate (e.g. forfeiture; if future interest holder forfeits the contingent remainder).
(c) Why? See Sample Analysis below...
(i) Originally created to avoid springing issues! 
(a) Example: “To A for life, and if B has reached the age of 21, to B.” 
(i) First of all, we imply the language “by the time A has died” after “if B has reached the age of 21.” 
(ii) Secondly, if it turns out that at A’s death, B is not 21, then we have a springing issue b/c B can’t take the estate yet, so the estate must revert back to O in the meantime, which would create a time gap. B would only take if and when he turns 21, which could be 3 years or 3 days.
(iii) Thirdly, since the contingent remainder would “violate” the Destructibility Rule, the clause after “life” would be stricken.
(iv) Fourthly, the future interest would be rewritten as “To A for life, reversion in O.”
(d) How do you fix the springing issue? → must draft around it!
(i) To draft around it, “grantor can draft around it” would have to add word “ever” to imply a possible embedded time gap
(ii) Example: O to A for life, then to C if C passes the CA bar ever → then possible springing interest issue.
(2) The Rule in Shelley’s Case
(a) The Rule: If a grantor conveys a life estate to A and by the same instrument attempts to create a remainder in A’s heirs, the result is a fee simple absolute to A.
(i) Really just LE + contingent remainder = FSA in A b/c A’s heirs will clearly get the remaining estate when A dies.
(ii) Merger then operates to combine the LE in A and contingent remainder to A’s unascertained heirs (unless at least one is born, in which case it’s vested remainder subject to open).
(b) Why?
(i) To allow free alienability of estates and not to leave the contingent remainder of A’s unknown heirs (whether or not they’ll even be born) hanging
(c) Example: “To A for life, and then, to A’s heirs.” A is alive and has no children currently. Clearly “To A for life” = life estate, “to A’s heirs” = contingent remainder...
(i) LE + contingent remainder = fee simple absolute in A
(ii) Firstly, under the Rule in Shelley’s Case, the “to A’s heirs” is stricken.
(iii) Secondly, rewritten to merely “To A for life, reversion in O.”
(iv) Thirdly, reversion in grantor is added b/c after A dies, the estate must revert.
(3) The Doctrine of Worthier Title
(a) The Rule: A conveyance of a remainder of executory interest to the heirs of the grantor is void and the Grantor retains the reversion.
(i) “The rule against a remainder in Grantor’s heirs (e.g. O’s heirs)” → prevents O’s unknown heirs from getting the estate when A dies from natural termination.
(ii) Contingent remainder in O’s heirs is stricken!
(b) Why?
(i) Again, tries to promote free alienability of property.
(ii) If grantor really wants to keep the contingent remainder to his heirs, can specify “Doctrine of worthier title” need not apply.
(c) Example: O, who is alive, conveys “To A for life, then to O’s heirs.”
(i) Firstly, the second clause “to O’s heirs” violates the Doctrine of Worthier Title and would be stricken.
(ii) Secondly, the future interest would be rewritten as “To A for life, O has a reversion.”
c) EXECUTORY INTERESTS
(1) The Statute of Uses of 1536
(a) PRIOR to the Statute of Uses, there were laws destroying contingent remainders and all executory interests.
(i) Clauses indicating such future interests in future interest delineations were stricken, and usually were rewritten with the final interest being a reversion in the grantor.
(ii) Rule Against Springing Interests: Any future interest in a third party must be capable of taking effect immediately upon expiration of the preceding estate.
(a) Principle was to avoid any gaps in possession even though the vesting was determined in the written instrument, sometimes the condition precedent wouldn’t be met and there would be a time gap in between the end of the prior estate and the taking of the future estate → not economically efficient!
(b) Example: O to A for life and one year after A’s death to B. The “one year after” signifies that B will have to wait to take the estate for a whole year, and during that time, the estate reverts back to O, the original Grantor.
(iii) Rule Against Shifting Interests: Only naturally expiring estates could be followed by a future interest in a grantee.
(b) AFTER the Statute of Uses (after 1536), contingent remainders were no longer as frequently destroyed (and really only the RAP applied to them as does today), and shifting and springing executory interests were totally applicable as they are today.
(2) Shifting Interest 
(a) The Rule: A future interest in a third party (not Grantor) that follows a defeasible estate that cuts short someone’s estate other than the grantor’s.
(i) Example: “To A and his heirs, but if B returns from Europe within the next year, then to B.”
(a) Identify that A has a fee simple absolute, which can be...
(b) Cut short by B meeting the condition of return back from Europe.
(c) B has a shifting executory interest b/c the estate shifts from grantee to grantee.
(d) If B meets the condition, A must forfeit her estate to B.
(e) There has not been and won’t be a reversion in O.
(f) Essentially, A has a fee simple subject to B’s shifting executory interest.
(3) Springing Interest - embedded time gap and reversion to O for time period
(a) The Rule: A future interest that follows a defeasible estate and cuts short the prior estate OR divests back to Grantor.
(i) Example: “To A, if and when he marries.” A is unmarried.
(a) Must look to see if there’s a possible embedded time gap, meaning, is there a chance that A won’t get married until after O dies? 
(i) Yes, sure. Then, let’s say O dies in 2011, and A gets married in 2013, but what happens to the estate after O dies and before A gets it? It doesn’t just float around, so where does it go? → Reversion in O’s heirs in this case b/c O is dead now (but usually reverts back to O).
(ii) See Example illustrated below...
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C. Rule Against Perpetuities (RAP)
1. General Rule (under Common Law): “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”
2. Three Interests Vulnerable to RAP - might VIOLATE the RAP:
a) contingent remainders
b) vested remainders subject to open (if classes/class gifts)
c) executory interests (shifting + springing)
d) Why?
(1) These interests are vulnerable because they are not vested at conveyance.
(2) Is there a possibility that the future interest will STILL be hanging after checking the RAP analysis?
e) Within the allotted time (lifetime + 21 years), property must VEST or definitely FAIL TO VEST → either there’s a sure possibility it’ll vest or the future possessor literally dies (making it impossible to vest).
f) After Born Child:
(1) If a class, must assess whether unborn child (contingent remainder) affects the rest of the already ascertainable (born people) class who have vested remainders subject to open.
(2) Does the after born/unborn screw up the class? And keep it open after the RAP period? If yes, then it screws up the future interest for ALL members of the class → RAP violated, portion of vesting stricken.
3. *** If there’s any scenario in which the property wouldn’t pass during that time period, even 1 day after, then violates the RAP → no future interest, strike it!
4. Four Step Technique - REMEMBER TO DISTINGUISH VESTING FROM TAKING:
a) Step 1 → Classify the future interest
(1) Contingent remainder? Vested remainder subject to open? Executory interest?
b) Step 2 → What are the conditions precedent to the vesting of that future interest?
(1) What must happen before a future interest holder can take? Does someone need to die for the interest to take?
c) Step 3 → Find a measuring life
(1) Must use a life in being alive at the time of conveyance that’s relevant to the time period and 21 years after for the future interest to take.
d) Step 4 → Will we know with certainty, within 21 years of the death of our measuring life, if the future interest holder can take?
(1) Is there any possibility, however remot and crazy, that A would not have a child to reach 30 until more than 21 years after A’s death?
e) Demonstrative Example: O conveys, “To A for life, then to the first of her children to reach the age of 30.” A is 70 years old. Her only child, B, is 29 years old.
(1) Step 1: Future interest is LE in A (not affected by RAP) and contingent remainder in A’s children (subject to RAP!).
(2) Step 2: Condition precedent to taking is A’s first child reaching 30.
(3) Step 3: Measuring life is probably A b/c A is the birther here and she is determinative of her children reaching 30 years old, 21 years after her death.
(4) Step 4: Well, even though A’s first child is 29 and really close to 30, who’s to say he won’t die tomorrow and never reach 30? So that’s a harsh possibility. Also, per the Fertile Octogenarian rule, if A had a baby right before her death, would that baby meet the condition of being 30 years old, 21 years after A dies? Nope. 
(5) So… B/c there is no certainty of whether the future interest will vest or definitely fail to vest, then future interest is stricken per the RAP.
(a) Must rewrite to: “To A for life, reversion in O.”
5. Two Important Rules To Keep in Mind:
a) Rule 1: A gift to an open class that is conditioned on the members surviving to an age beyond 21 will violate the common law RAP because of the principle known as “bad for one, bad for all!”
(1) “Bad for one, bad for all” → If one member of the class violates the RAP, then ALL lose the future interest!
(a) One bad egg who can’t meet the condition screws it up for everyone!
(b) Example: “To A for life, then to such of A’s children as live to attain the age of 30.” A has two children, B and C. B is 35 and C is 40. A is alive. 
(i) The class of A’s children is clearly still “open” b/c A could always have more kids and add to the class until A dies. B and C have obviously met the condition precedent, but WHAT IF (crazy hypothesis as usual) A has another child right before she dies? Will that child ever be able to turn 30 years old, 21 years after A dies? NO!...... So, RAP is violated → future interest stricken FOR ALL!
b) Rule 2: Many shifting executory interests will violate the RAP.
(1) An executory interest with no limit on the time within which it must vest will violate the common law RAP.
(2) Example: “To A and his heirs, so long as the land is used for farm purposes, and if the land ceases to be so used, to B and his heirs.”
(a) Step 1 (Identify Interests) → A has fee simple determinable, B has shifting executory interest in FSA.
(b) Step 2 (Conditions Precedent to B Taking) → the land NOT being used for farming
(c) Step 3 (Find a Measuring Life) → A is measuring life
(d) Step 4 (Is there anything that could make vesting uncertain w/in 21 years after A’s death?) → Yes definitely, the land could be farmed by A’s heirs for way longer than 21 years after A dies. Maybe A’s daughter, granddaughter, great granddaughter keeps using it as farmland. We don’t know if B will ever take! So, violates the RAP b/c there’s no certainty that either B’s interest will take or that it’ll definitively not vest (B dies), future interest stricken.
(e) What happens now since it violated RAP?
(i) Conveyance will be rewritten to “To A and his heirs, so long as the land is used for farm purposes.”
(ii) Future interest is now fee simple determinable in A and possibility of reverter in O
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