Attack Outline *

Intro and Theories  
 
Unless there is a relevant statute, one is only afforded property in his chattels that embody his invention 
Copyright 
1. Original work of authorships (must be yours + modicum of creativity) 
2. In a fixed medium of expression 
Fact/idea/expression dichotomy – Facts and ideas are not copyrightable, but their expression can be 
Conceptual Separability – utilitarian/functional elements need to be separable from aesthetic elements 
Conceptual Inseparability – when the idea/its expression become inseparable, cannot copyright 
Infringement 
1. Either admission of copying or evidence of access (+substantial similarity)  
2. If so, determine if misappropriation – test is lay hearer 
Fair Use 
1. Purpose and character of use 
2. Nature of copyrighted work 
3. How much was taken 
4. Change in economic value 
 
Patent 
New, useful, and unobvious 1. Process, 2. Machine, 3. Manufacture, or 4. Composition of matter (5. Improvement of the above) 
Unique Cases of Patentable Material 
1. Non-natural but living things 
2. Purifications, as long as for every practical purpose, are a new thing 
3. Computers and natural formulas as part of an overall process 
Experimental Use Defense – Things done for 1. Amusement 2. Philosophical/idle curiosity are not infringement (any sort of profit/status increase renders inapplicable) 
 
Trade Secret  
Requires 1. Secrecy 2. Economic value from it being secret 3. Reasonable security  
Explicit/implicit confidential relationships can only use trade secret as intended 
Proper Means of Discovery 1. Independent invention 2. Reverse Engineering 3. License 4. Public Viewing 5. Publication in literature  
 
Trespass 
1. Intentional and unauthorized 
2. Entry onto another’s land  
Only own limited airspace necessary for full enjoyment (must show actual and substantial damages) 
Accretion is slow erosion, avulsion is fast erosion 
Nominal damages can be grounds for punitive damages (good faith) 
Injunctions possible if potential for repeat 
Doctrine of Necessity – Can trespass to save property or life or assist worker’s rights to aid (legal/medical), or if the trespass is brief and does not cause harm 
Premises open to the public cannot exclude unreasonably (must be threat/disruption) 
Can trespass on unenclosed and uncultivated lands 
 
Adverse Possession  
1. Actual – Makes use of the land as if they were the actual owner (manner/timing) 
2. Exclusive for the entire period (can be tacked though) 
3. Open and Notorious – Use such that an owner should realize you were making a claim (demonstrating an obvious claim to it) 
4. Hostile – opposed to the true owner  
Underground invasions/minor encroachment doesn’t count, until he has/ought to have knowledge  
Public/pious/charitable/state land not susceptible to adverse possession. Rebutted if abandoned. Factors include: 1. Reason acquired, 2. Past use, 3. Manifested intention of future use 
If at time of accruement the owner is a minor, of unsound mind, or imprisoned, they may bring the action within 5 years after the disability ceases 
 
Easements  
Implied Easement from Necessity 
1. Common ownership 
2. Separation of title 
3. Necessity – usually cannot access a public roadway 
Implied Easement from Prior Existing Use 
1. Common ownership  
2. Separation of title  
3. A use before separation took place which continued so long and was so obvious or manifest as to show that it was meant to be permanent  
4. Easement is reasonably necessary to the beneficial enjoyment of the land  
Easement by estoppel – When conduct of the owner leads another to reasonably believe that they have an interest in the land such that they in reliance on this belief  
Separately, construction of improvements or substantial expenditures on the faith of a license, it becomes irrevocable and continues for as long as the nature of the license calls for  
Private Prescriptive Easement  
1. The claimant acted as an owner and not merely as a person having the permission of the owner;  
2. The use was reasonably visible to the record owner 
3. Use was continuous and uninterrupted for 10 years 
Assumption of Diversity – to rebut, owner must show it was permissive 
Public Prescriptive Easement – the same thing but can tack the entire public’s use 
 
Nuisance – Interference with landowners’ right to quiet use and enjoyment of the land. Requires: 
1. Non-trespassory (intangible) 
2. Intentional (Here P/K/R/N) and unreasonable invasion that causes interference with use and enjoyment of the property 
a. Reasonableness - Balancing of intrusion against socially desirable conduct of the defendant  
3. Proof of actual and substantial injury  
Also counts if it results in abnormally dangerous conditions or activities in an inappropriate place 
Gravity of Harm Factors: 
· Extent/character of the harm 
· Social value (of invaded person?)/ Suitability (of particular type of use or enjoyment)/Burden to avoid being harmed 
· Potentially malicious or indecent conduct of the actor 
Utility of Conduct Factors 
· Social Value 
· Suitability  
· Impracticability of preventing/avoid the invasion 
Some states – Balance the equities. If damages are high, injunction 
Some  states – Conditional injunction – permanent damages for the nuisance, or injunction if not paid  
 
Moveables 
Pierson vs. Post – to be a finder, a person must have the intent to possess an unpossessed object and perfect the possession 
For animals requires deprivation of natural liberty and control 
Lost – Involuntary parting where there is not intent on the part of the loser to part with ownership of the property. Property of the finder, except again true owner 
Abandoned - voluntary relinquishment of ownership of property without reference to any particular person or purpose; i.e., a “throwing away” of the property concerned. Property of the finder against all 
Mislaid – intentionally placed by the owner where he can obtain custody of it, but afterwards forgotten. Belongs to owner of premises where it was found, except against true owner 
Treasure Trove - consists of coins or currency concealed by the owner. It includes an element of antiquity. The property must have been hidden or concealed for such a length of time that the owner is probably dead or undiscoverable. Property of the finder, except again true owner 
Embedded property goes to the property owner 
Cannot be finder if trespassing 
 
Good Faith Purchase of Goods 
1. A person with voidable title has power to transfer a good title to a good faith purchaser for value, regardless of deception of identity/fraudulent check/fraud 
Good faith – honestly, without knowledge that sale violates others rights, from a person that usually sells this kind of good, and comports with reasonable commercial standards 
Test for good faith – the actual belief of the party, and not the reasonableness of that belief (but taking note of willful disregard of suspicious facts) 
Statutory Estoppel – 
1. Was the dealer a person in the business of selling goods of that kind? 
2. Was the purchaser a person in good faith? 
Equitable Estoppel (Reliance Test)  
1. Possession +  
2. some other indicia of ownership (gives impression of having authority) 
Statute of Limitations 
· New Jersey (Discovery Rule) – cause of action will not accrue until the injury party discovers or by due diligence should have discovered the new owner 
· New York – SoL does not apply until after a refusal of demand for return of the goods 
· Adverse Possession/Strict SoL  
Tacking allowed 
 
Bailment  
1. Intent 
2. Delivery 
3. Acceptance  
Accession  
Wrongful/fraudulent intermixtures (bad faith) – Original owner can recover item  
Accidental Intermixtures (good faith) – If destruction of substantial identity occurs (wine/grapes), product belongs to maker who has to pay for cost of materials.  
Relative Value Test – how much has the property/labor contributed 
 
Entitlements – Legitimate claim of entitlement (property, liberty, life) 
Balancing test –  
1. The private interest that will be affected (grievous loss)  
2. The risk of erroneous deprivation (+ value of additional safeguard) 
3. The Government’s interest  
Civil Servants - can only be terminated for cause  
If a property interest is conferred in public employment, cannot be removed without Due Process 
 
Public Development Projects - Kelo  
Rational Basis Review – So long as a rational legislator could have believed this to be for a public purpose, complete deference to decision 
Concurring – deferential but also sufficient factual inquiry 
Dissent (O’Connor) – public use = 1. Government owned (roads) 2. Common carrier (railroads, public utility) 3. Special social problems 
Dissent (Thomas) – no 3. 
 
Takings – require compensation 
Hadacheck – Noxious (nuisance-like) use – nobody has a right to make a nuisance, can turn it off without compensation (i.e. not within your legal, investment backed expectations) 
Per Se Taking – A permanent physical occupation, even for a legitimate public purpose, is a taking and requires compensation  
Diminution in Value Test – whether it’s a taking depends on diminution in value of the property 
Penn Central Analysis – Ad hoc factual inquiry  
1. Economic impact of regulation 
2. Extent of interference with reasonable, investment-backed expectations 
3. Character of the government action involved 
a. Intrusive  
b. Prevent public harm 
c. Burden on one person 
 
Lucas Total Takings – If it deprives the property of all economic value, counts as a taking and requires compensation  
Denominator Problem – Taken as a whole (both spatially and temporally) 
 
Exaction – an exchange, i.e. a condition for development is imposed on a parcel of land, in exchange for a license, that requires the developer help mitigate anticipated negative impacts of the development  
Essential Nexus Test – An exaction is legitimate if it shares an essential nexus with the reason that would allow rejection of the permit altogether 
Rough Proportionality Test – City must make a rough, mathematical, and individualized determination that the dedication is related both in nature and extent to the impact of the proposed development (i.e. the public benefit from the exaction is roughly proportional to the burden imposed on the public by allowing the proposed land use) 
The cost of the exaction shouldn’t be more than the burden that the development is imposing  
End Attack Outline*

Adverse Possession - Possession must have been actual, visible, notorious, exclusive, under claim of ownership and hostile to the owner of the legal title and to the world at large (except only the government), and continuous for the full period prescribed by the statute

Actual – used and assumed dominion over all of it

Constructive Possession (legal title)

Visible – such that the visiting owner might readily see it has been invaded and yet makes no effort to protect his title 

Open and notorious – mere possession not enough it is knowledge (actual or imputed) of the possession

When there is no notice, must be so blatant that they must or should have known of it

Must be so conspicuous is it generally known and talked about by public

Exclusive – can only be one owner (though can be in succession, i.e. tacking)
Can we just simplify this down to 

Adverse possession requires that the person:

1. Actual - Make use of the land as if they were the actual owner

1. Exclusive For the entire period

2. Open and Notorious – demonstrating an obvious claim to it

3. Hostile 

Marengo Cave Co. v. Ross – Cave Case
Expected to know about surface invasions but not underground ones

In the case of a mistaken boundary, it counts as adverse but here was not visible because no one could see that part of the cave was actually on P’s land à until he has, or ought to have, knowledge timer does not start

Jarvis v. Gillespie – Guy using seemingly abandoned public property
AP doesn’t apply to lands given, granted, sequestered, or appropriated to a public, pious or charitable use, or to lands belonging to the state.

Land owned by municipality is assumed to be given a public use. However, this can be rebutted by demonstrating town has abandoned any plans for the land such as through

· The reason the town acquired the property

· Use the town has made of the property

· Whether the town has manifested an intention to use property in future
Manillo v. Gorski – Minor encroachment via added step
No presumption of knowledge arises from a minor encroachment along a common boundary
But if it can’t be removed very easily, true owner may be essentially forced to sell rights to the ground regardless of whether he was on notice
Howard v. Kunto – Three people with wrong parcel
Possession must only be similar in manner/timing/etc. to what an owner would normally use it for

Tacking – For the purposes of adverse possession, a series of people can possess the property
Easement

1. Implied Easement -
a. From necessity -
b. From prior existing use – 
1. Common ownership

2. separation of title
3. a use before separation took place which continued so long and was so obvious or manifest as to show that it was meant to be permanent
4. it must appear that the easement is necessary to the beneficial enjoyment of the land granted or retained.
2. Prescriptive Easement – Substantially similar to adverse possession
a. Private -
b. Public -
3. Easement by estoppel -
Schwab v. Timmons – landlocked their own property
Easement – When someone can use a portion of someone else’s land. 
Implied Easement from Necessity – Arises when an owner severs a landlocked portion of his property by conveying it to another. To establish, must show common ownership of two parcels prior to severance of the landlocked parcel, and now the owner of the landlocked parcel cannot access a public roadway from the property. Not merely a way of convenience and thus will not be grated if there are other options at a reasonable expense
Implied Easement from Prior Existing Use

1. Common ownership

2. separation of title
3. a use before separation took place which continued so long and was so obvious or manifest as to show that it was meant to be permanent
4. it must appear that the easement is necessary to the beneficial enjoyment of the land granted or retained.
purchaser of real estate has three sources of information before purchase: (1) reviewing the chain of title; (2) searching other public records that may reveal other non-recorded rights, such as judgments or liens; and (3) inspecting the land itself.
Holbrook v. Taylor – allowed them to use roadway to build house
Easement by Estoppel - refers to an easement that is created when the conduct of the owner of land leads another to reasonably believe that he or she has an interest in the land so that he or she acts or does not act in reliance on that belief.
When a licensee has erected improvements or made substantial expenditures on the faith or strength of the license, it becomes irrevocable and continues for so long a time as the nature of the license calls for. The license becomes a grant through estoppel.
Fischer v. Grinsberg – tried to take control of mutual alleyway 
A prescriptive easement - is an easement upon another's real property acquired by continued use without permission of the owner for a legally defined period.
· have openly, peaceably, continuously, and under a claim of right adverse to the owner of the soil, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years.’
Prescriptive easement is substantially the same as adverse possession

Assumption of Adversity – To avoid easement by prescription, D must show the use to be permissive

Acquiescence – passive assent or submission, quiescence, consent by silence

alleyways lead to “the mutual use of the whole way… to be considered adverse to a separate and exclusive use by either party,”

· The extent of an easement is determined from the use actually made of the property during prescriptive period (i.e. the width of the driveway as is reasonably necessary for access to P’s garage)

Neighborly acts are permissive, not adverse???
Interior Trails Preservation Coalition v. Swopes – Public easement by group
Public prescriptive easement - only requires evidence showing continuous public use
1. The use was continuous and uninterrupted for the same 10 yr period that applies to AP

2. The claimant acted as an owner and not merely as a person having permission of the owner 

3. The use was reasonably visible to the owners
Nuisance – Interference with landowners’ right to quiet use and enjoyment of the land. Requires:
1. Non-trespassory 

2. Proof of actual and substantial injury 

3. resulting from unreasonable interference with use and enjoyment of the property

a. Reasonableness - Balancing of intrusion against socially desirable conduct of the defendant 

Adams v. Cleveland Cliffs Iron Co., - nuisance caused by mining operation
Intangible invasion – airborne particulate, noise, or vibration
Hendricks v. Stalnaker – well vs. sewer case
Private nuisance includes non-trespassory conduct that is:

· Intentional and unreasonable (or negligent or reckless) that causes substantial interference and significant harm to property

· Intentional – when the actor knows or should know that the conduct is causing a substantial and unreasonable interference 

· Unreasonable – must be determined by a balancing of the landowner’s interests

· Or that results in abnormally dangerous conditions or activities in an inappropriate place

Public Nuisance – reasonableness or unreasonableness of the use of property in relation to the particular locality

Gravity of Harm Factors:

· Extent/character of the harm
· Social value (of invaded person?)

· Suitability (of particular type of use or enjoyment)

· Burden to avoid being harmed

· Potentially malicious or indecent conduct of the actor

Utility of Conduct Factors

· Social Value

· Suitability 

· Impracticability of preventing/avoid the invasion

Arkansas Release Guidance Found v. Needler – halfway home
Need evidence of nuisance (decrease in property value, reasonable fear and apprehension, etc.)
Estancias Dallas Corp. v. Schultz – Massive air conditioning in residential area

Doctrine of Comparative Injury or Balancing of Equities

Weighing injury to D/public if an injunction is granted vs. injury to P if not granted

Texas – If damage to P is high, he gets an injunction 

Boomer v. Atlantic Cement Co., - large cement plan causing nuisance but big investment
Nuisance here is small relative to D’s value à permanent damages instead of an injunction 
Conditional Injunction – If they do not 
Pocono Springs Civic Association v. Mackenzie – Couple desperately trying to abandon property

Cannot abandon real property, only personal property

Eyerman v. Merchantile Trust Co. - Deceased woman arbitrarily wants her house destroyed in will

The owner of an estate may themselves do things that they could not compel their successors to do (I.e. they have no interest)

· No one benefits from its senseless destruction, in fact damages several, is against public policy

· Taking of property by will is not an absolute or natural right
Moveables
Lost – Involuntary parting where there is not intent on the part of the loser to part with ownership of the property. Property of the finder, except again true owner
Abandoned - voluntary relinquishment of ownership of property without reference to any particular person or purpose; i.e., a “throwing away” of the property concerned. Property of the finder against all
Mislaid – intentionally placed by the owner where he can obtain custody of it, but afterwards forgotten. Belongs to owner of premises where it was found, except against true owner
Treasure Trove - consists of coins or currency concealed by the owner. It includes an element of antiquity. The property must have been hidden or concealed for such a length of time that the owner is probably dead or undiscoverable. Property of the finder, except again true owner
Armory v. Delamirie – boy finds jewel
Unless you produce the stolen jewel, you make the value of the best jewels the measure of their damages

Original Owner can reclaim and can sue the goldsmith if the boy is not around (though the Goldsmith in turn can recover from the boy, i.e. he essentially bought the rights)
Favorite v. Miller – Dug up statute on someone else’s property

Embedded property goes to the property owner
If trespassing cannot be finder

Benjamin v. Linder Aviation, Inc. – Money found in old airplane surrendered to bank
Factors examined: 

· Location it was found 

· Manner in which it had been secreted 

· Nature of item (i.e. value)

Deliberately concealed à cannot be lost

Indicating desire to preserve à cannot be abandoned
Uniform Commercial Code § 2-403. Power to Transfer; Good Faith Purchase of Goods; "Entrusting". 

(1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though 

• (a) the transferor was deceived as to the identity of the purchaser, or 

• (b) the delivery was in exchange for a check which is later dishonored, or 

• (c) it was agreed that the transaction was to be a "cash sale", or 

• (d) the delivery was procured through fraud punishable as larcenous under the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business. 

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor's disposition of the goods have been such as to be larcenous under the criminal law. 

*** § 1-201. General Definitions. *** 

(9) "Buyer in ordinary course of business" means a person that buys goods in good faith, without knowledge that the sale violates the rights of another person in the goods, and in the ordinary course from a person, other than a pawnbroker, in the business of selling goods of that kind. A person buys goods in the ordinary course if the sale to the person comports with the usual or customary practices in the kind of business in which the seller is engaged or with the seller's own usual or customary practices. . . . 

*** (20) "Good faith," except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing.
Voidable title – can be voided by seller
Kotis v. Nowlin – fraudulently buys watch and sells it to someone
The test for good faith is the actual belief of the party and not the reasonableness of that belief
Although the test is what Kotis actually believed, we agree with appellee that we need not let this standard sanction willful disregard of suspicious facts that would lead a reasonable person to believe the transaction was unlawful

Even though its subjective there are objective qualifiers 


· An unreasonably low price is evidence the buyer knows the goods are stolen

· The phone call i.e. sticking head in the sand (willful disregard)

a thief who wrongfully takes the goods against the will of the owner is not a purchaser; swindler who fraudulently induces the victim to deliver the goods voluntarily is a purchaser under the code unless not in good faith 
Porter v. Wertz – gives him a painting temporarily, but sells it instead
Both are about who is the more blameworthy 

statutory estoppel - “any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in the ordinary course of business.”

· defines a “buyer in (the) ordinary course of business” as “a person who in good faith and without knowledge that the sale to him is in violation of the ownership rights or security interest of a third party in the goods buys in ordinary course from a person in the business of selling goods of that kind . . . .

Two Prong Test

1. Was the dealer a person in the business of selling goods of that kind

2. Was the purchaser a person in good faith 

equitable estoppel – “reliance” - who’s the most blameworthy – if Porter did something that made Feigan think that the purchase was legitimate (i.e. if Feigan relied on Porter)

An estoppel in pais can arise only when a person, either by his declarations or conduct, has induced another person to act in a particular manner. The doctrine prohibits a person, upon principles of honesty and fair and open dealing, from asserting rights the enforcement of which would, through his omissions or commissions, work fraud and injustice
i.e. Reliance test - possession + some other indicia of ownership (such that they would give the impression of having authority)

O’Keeffe v. Snyder – Believes art to be stolen but doesn’t really do anything about it
The New York statute, . . . has been interpreted so that the statute of limitations on a cause of action for replevin does not begin to run until after refusal upon demand for the return of the goods.
New Jersey (the discovery rule) - a cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered à person invoking the rule must demonstrate by evidence that they were using due diligence 

Whether O’Keeffe is entitled to the benefit of the discovery rule: 

1. whether O’Keeffe used due diligence to recover the paintings at the time of the alleged theft and thereafter; 
2. whether at the time of the alleged theft there was an effective method, other than talking to her colleagues, for O’Keeffe to alert the art world; and 
3. whether registering paintings with the Art Dealers Association of America, Inc. or any other organization would put a reasonably prudent purchaser of art on constructive notice that someone other than the possessor was the true owner.
4. a court should identify, evaluate, and weigh the equitable claims of all parties. If a chattel is concealed from the true owner, fairness compels tolling the statute during the period of concealment
Tacking allowed for purpose of possession - the accumulation of consecutive periods of possession by parties in privity with each other.
Possible Statue of Limitations Applications

1. Strict application of SOL – starts from crime/action

2. Apply elements of adverse possession

3. Discovery rule – default rule for essays

4. NY rule – SOL does not run until there is a demand for return and refusal (don’t have to do anything until its discovered, i.e. no need for due diligence)
Allen v. Hyatt Regency-Nashville – Leaves car in garage, it gets stolen
Bailment – The creation of a bailment in the absence of an express contract requires that possession and control over the subject matter pass from the bailor to the bailee. In order to constitute a sufficient delivery of the subject matter there must be a full transfer, either actual or constructive, of the property to the bailee so as to exclude it from the possession of the owner and all other persons and give to the bailee, for the time being, the sole custody and control thereof.
1. Intent 

2. Delivery

3. Acceptance

Accession – Appropriation and subsequent changing/improving of the item
Wetherbee v. Green – Took wood, made it into something more valuable

· Wrongful/fraudulent intermixtures (bad faith) – Original owner can recover item regardless of changes
· Accidental Intermixtures (good faith) – If a destruction of substantial identity occurs (wine/grapes, olive/oil, bread/wheat), product belongs to maker who has to pay for cost of materials
· Relative Value Test – How much has the property/labor of each contributed to make the new item (i.e. in a house/musical instrument, the timber appropriated is relatively unimportant)
Moore v. Regents of the University of California – Use of human cells for research
Don’t have property in your body; Narrowly, you don’t have property in tissues that have been excised
Moore has no cause of action for conversion under existing law because he retained no “ownership interest” in his cells after they were removed from his body
Entitlement Property

Goldberg v. Kelly - (Welfare Pretermination Hearing/Due Process)
The extent to which procedural due process must be afforded the recipient is influenced by:

· the extent to which he may be ‘condemned to suffer grievous loss,’
· whether the recipient’s interest in avoiding that loss outweighs the governmental interest in summary adjudication 

may deprive an eligible recipient of the very means by which to live while he waits.
The hearing must be ‘at a meaningful time and in a meaningful manner.’
The BOARD OF REGENTS OF STATE COLLEGES v. ROTH – Whether or not to rehire teacher
Property Interest - More than abstract need or desire or unilateral expectation of it, he must have a legitimate claim of entitlement 
1. Constitutionally protected interest (property, liberty, life)

a. If not, then don’t need Due Process

While the legislature may elect not to confer a property interest in [public] employment, it may not constitutionally authorize the deprivation of such an interest, once conferred, without appropriate procedural safeguards.”
MATHEWS v. ELDRIDGE – Due Process for Disabilities Benefits
Balancing Interest Test - Three pronged analysis for due process (flexible)

1. The private interest that will be affected by the official action; 
a. Welfare vs. Disabilities Insurance 

i. The only thing that can sustain (higher need) vs other options available (lower need)

2. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; 
a. A variety of potentially relevant information vs. fairly standardized and narrow medical information 

3. The Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.
Cleveland Board of Education v. Loudermill – Security guard/felon potentially misrepresented himself
classified civil servant – can be terminated only for cause and may obtain administrative review if discharged.
While the legislature may elect not to confer a property interest in [public] employment, it may not constitutionally authorize the deprivation of such an interest, once conferred, without appropriate procedural safeguards.”
if a person has a property interest, removal must comport with due process. You can’t include the conditions of removal in the statute (if those fall below the level of the Constitution)

i.e. 1. Statue – Do you have a property? 2. Due Process Concerns
Police Powers – Health, safety, morals, and general well being
Public Use – requires compensation???
Berman v. Parker – Property in blighted area
The taking of blighted land through a Legislature approved redevelopment plan is a taking for a public use
Hawaii Housing Authority v. Midkiff – Can the State take land and redistribute to break up ownership
· whether the Act will accomplish its objectives is not the question: the constitutional requirement is satisfied if the Legislature rationally could have believed that the Act would promote its objective.
· It is only the taking’s purpose, and not its mechanics, that must pass scrutiny under the Public Use Clause.
· It is not essential that the entire community, nor even any considerable portion, ... directly enjoy or participate in any improvement in order [for it] to constitute a public use.
Kelo v. City of New London – redevelopment plan with for largely economic reasons
Rational Basis Review – So long as a rational legislator could have believed this to be for a public purpose, can exercise eminent domain powers as part of a development plan
State may transfer property from one private party to another if future “use by the public” is the purpose of the taking; the condemnation of land for a railroad with common carrier duties is a familiar example.
Promoting economic development is a traditional and long-accepted function of government. There is, moreover, no principled way of distinguishing economic development from the other public purposes that we have recognized (i.e. mining, agriculture, etc.)

Once the question of the public purpose has been decided (and is legitimate and rational), the amount and character of land to be taken for the project and the need for a particular tract to complete the integrated plan rests in the discretion of the legislative branch
4 Opinions

1. Majority opinion – highly deferential standard – if a rational legislature believes that this would be public use then the court will show complete deference to the decision 

a. Public use = any legit public purpose; rational basis review

2. Concurring opinion – still deferential, but should still engage in sufficient factual inquiry to make sure eminent domain programs are not being used unfairly 

a. Public use = legit public purpose; rational basis review; yes, but scrutinize more than rational basis review permits sometimes 

3. Dissent (O’Connor) – public use = (1) government owned (roads); (2) common carrier (railroads, public utility); (3) special social problems, i.e. Berman and Hawaii 

4. Dissent (Thomas) – public use = (1) government owns; (2) common carrier
Regulatory Takings
Hadacheck v. Sebastian – brickyard operating, city wants it to be residential now
· The court considered the business one which could be regulated, and that regulation was not precluded by the fact ‘that the value of investments made in the business prior to any legislative action will be greatly diminished,’ à A vested interest cannot be asserted against it because of conditions once obtaining. Must yield to the good of the community

· Noxious (nuisance-like) use – Regulating in the scope of the police power to turn off nuisance, is not a taking. Nobody has a right to make a nuisance.

· Doesn’t have to raise to the level of nuisance, just have to be nuisance-like.
· Total value wasn’t destroyed (could still put a house)

Loretto v. Teleprompter Manhattan CATV Corp. – minor cable installation
Per Se taking - A permanent physical taking, even for legitimate public purpose, is a taking and requires compensation
Pennsylvania Coal v. Mahon – sold rights to surface land, now wants to mine underneath (dangerous)
Total value would have been destroyed, not a public nuisance since it was only one home and they knew the risks involved
Diminution in Value Test - whether a regulatory act constitutes a taking requiring compensation depends on the extent of diminution in the value of the property.

Denominator Problem – Look at the value of the diminution as a whole, not just in the particular aspect of the unmined Coal

Penn Central Transportation Co. v. City of New York – Penn Central wants to build an office on top
Transfer development rights – can transfer development rights to nearby properties, skirting zoning regulations, as long as they are close enough
· Three factors: 

1. Economic impact of regulation 

2. Extent of interference with reasonable, investment-backed expectations 

· Here the expectation did not exist when it was created

3. Character of the government action involved 

· Balancing test essentially ad hoc factual inquiry (case by case) that turned on the economic impact of the regulation on the claimant and the extent to which regulation has interfered with reasonable investment-backed expectations 

· If the health, safety, morals, or general welfare would be promoted by prohibiting a particular contemplated use of land, compensation need not accompany prohibition

Ruckelshaus v. Monsanto Co. – Submit trade secretes as part of registration process
Trade secrets are a form of property interest and are thus protected by the Takings Clause
Investment backed expectations were reasonable because was assumed to be kept in confidence, and the value in trade secrets is in their exclusivity. Was for a public purpose as was meant to improve registration process à taking for public use
A “reasonable investment-backed expectation” must be more than a “unilateral expectation or an abstract need.
Regulatory Takings Continued?
Lucas v. South Carolina Coastal Council – had two lots he intended 
Total Takings – If it deprives the property of all economic value, counts as a taking and requires comp.
If there remains economically beneficial uses of land, use Penn Central Factors

Palazzolo v. Rhode Island - Basically, guy buys a bunch of land, sits on it forever. Then want’s a Lucas Total Taking, but doesn’t apply here. Could have succeeded on Penn. Central Analysis taking.
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency

Temporary moratorium on land use/develop is not sufficient to establish a taking

Regulatory takings – ad hoc factual inquiries & Penn Central or Lucas Full Taking (deprives of all economically beneficial uses of the land)

Denominator Problem – Take it as a whole (both spatially and temporally)
Exaction - a condition for development is imposed on a parcel of land that requires the developer to help mitigate anticipated negative impacts of the development
Nollan v. California Coastal Commission – psychologically blocking the view
Essential Nexus Test – An exaction is legitimate if it shares an “essential nexus” with the reason that would allow rejection of the permit altogether. 

· i.e. if there was a regulation stopping you from building because regulations wanted to increase visibility of a beach to the public, a permit to exceed this could be conditioned on the granting of an easement to build an observation station (i.e. increasing public visibility)???

Dolan v. City of Tigard – bike path and greenway
Variances ??? - granted only where it can be shown that, owing to special circumstances related to a specific piece of the land, the literal interpretation of the applicable zoning provisions would cause “an undue or unnecessary hardship” unless the variance is granted.
Rough Proportionality Test –  No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development
 an exaction is legitimate only if the public benefit from the exaction is roughly proportional to the burden imposed on the public by allowing the proposed land use—that is, that the exaction is not excessive to compensate for the externality the proposed land use would impose
· must be shown by an individualized determination, with the burden on the government to show its evidence. 
· In Dolan, the court required compensation for an exaction that required donation of land for a public greenway and bike path, because a private greenway would have been sufficient and the City of Tigard was not specific enough about the benefits of the bike path.
Need more particularized findings 

