Exam Instructions:
Unless otherwise indicated below, you should assume that the law:

1. Abolishes the need for the “magic words” (“and his heirs”) to convey an interest in fee and thus presumes that the grantor intends to convey his full interest absent clear intent to the contrary;

2. Abolishes the doctrine of destructibility of contingent remainders;

3. Make all interests freely alienable to the greatest extent possible;

4. Retains the Rule in Shelley’s Case and the Doctrine of Worthier Title;

5. Limits the existence of possibilities of reverter and rights of entry to 30 years after the date those interests are created; and

6. Includes the common law Rule Against Perpetuities (“RAP”)

	Name
	Typical Words
	Who has Future Interest
	Name of Future Interest
	Automatic or action

	Estate determinable
	So long as, until, while, during
	Grantor

Someone other than the Grantor
	Possibility of reverter

Shifting executory interest
	Automatic

	Estate subject to condition subsequent
	But if, however, on condition that, provided that,
“re-enter”
	Grantor
	Right of entry and/or power of termination
	Must take action

	Estate subject to executory limitation
	But if, however, on condition that, provided that
	Someone other than the Grantor
	Executory interest, shifting or springing
	Automatic


Quantum – all interests in the property are accounted for
Fee Simple Absolute

1. Modern law assumes that a grantor intends to convey full title unless he makes clear he does not intend to do so (grantor to grantee, and, grantor to grantee in fee simple, same)
a. Modern presumption in favor of fee simple can be overcome by clear evidence of intent to create a lesser estate
b. Ex: O to A as long as B is alive, then to C
i. Modern presumption – A fee simple determinable, C shifting executory interest in fee
ii. Common – A life estate pur autre vie for life of B, C remainder in fee
iii. Common is most logical assumption because it is more alienable
c. Ex: O to A as long as B is alive, then to C and his heirs
i. Fact that “heirs” was used for C and not A creates presumption that the two are treated different, suggests lesser interest for A
2. Common Law – required use of language “and his heirs” (exactly)
3. Fee Simple is:
a. Alienable – holder has full title and may freely dispose of it, sell it, give away, even if there is a likely heir waiting
b. Devisable – fee does not end at death; it is still owned at death and can be left to whomever the holder chooses
c. Inheritable – if holder dies intestate, fee will go to their heir by process of law, intestate succession, an heir is determined by statute
Expirable Estates

1. Life Estate – estate for someone’s life only and expires automatically at death
a. Must be expressly created because we otherwise assume fee simple
b. Life Estates are:
i. Alienable – holder has full title, only limited to his life span, may freely dispose of it, sell it, or give away, but only for the span of their life. Any third party will have, at most, a life estate pur autre vie measured by the grantor’s life
ii. Not Devisable
1. Only exception is life estate pur autre vie, which may be devisable if the measuring life is alive when the holder of the life estate pur autre vie dies
2. Under Common Law – grant needs to expressly be made devisable, or it expires at death
iii. Not Inheritable
1. Only exception is life estate pur autre vie, which may be inheritable if the measuring life is alive when the holder of the life estate pur autre vie dies
2. Under Common Law – grant needs to expressly be made inheritable, or it expires at death
2. Fee Tail – only the grantee’s bodily heirs (issue) can take title after grantee’s death, expire when an owner dies without bodily heirs
a. Modern Law – no particular language needed if intent is clear
i. Most states treat a conveyance in fee tail as a conveyance in fee
ii. Very few states still recognize it, but allow you to disentail your heirs
iii. Some states enforce O’s fee trail on A’s present estate, but just for one generation
1. “O to A in fee tail” is construed as “O to A and his heirs as long as A dies with a bodily heir”
a. A has fee simple determinable, O has possibility of reverter (instead of reversion) for life of A (if A dies with bodily heir, the heir has fee, and possibility of reverter disappears)
2. “O to A in fee tail, then to B and his heirs” is construed as “O to A and his heirs as long as A dies with bodily heir, then to B and his heirs”
a. A has fee simple determinable, B has shifting executory interest
b. Common Law – required use of “grantee and heirs of his body”
c. Fee Tails are:
i. Not Freely Alienable
1. Common Law – an owner could at most give someone a life estate pur autre vie
2. Modern Law – an owner can disentail, cut off rights to own bodily heirs and convey to whomever they want
a. If conveyed by deed, you can convey fee simple if you want
b. If conveyed by will, you cant disentail
ii. Not Freely Devisable – must go to bodily heir
iii. Not Freely Inheritable – inheritable only by bodily heirs
Future Interests That Immediately Follow Expirable Estates

1. Reversion – retained by grantor, when there are no other interests following a life estate.  If the last interest conveyed is a contingent remainder, it is always followed by a reversion.
a. Alienable – holder has full title and may freely dispose of it, sell it, give away, even if there is a likely heir waiting
b. Devisable – essentially a fee you get later, does not end at death; it is still owned at death and can be left to whomever the holder chooses
c. Inheritable – if holder dies intestate, reversion will go to their heir by process of law like a full fee, intestate succession, an heir is determined by statute
2. Remainder – conveyed to third party, when the future interest after an expirable estate is conveyed to some party other than the grantor (grantor has conveyed his reversion to someone else, now it’s a remainder)
a. Remainders should be classified by the type of present estate they become
b. Vested Remainders – remainder becomes vested, and no longer contingent, when:
i. There are no conditions precedent – a condition that must be fulfilled in order for the remainder to become possessory when the expirable estate ends (condition other than the expiration of prior estate)
ii. Owner of the remainder is ascertainable – able to specify an owner that has been born or is already in existence if an entity, and is identifiable
c. Contingent Remainders – remainders that have not yet vested, once condition precedent is met, and an owner can be ascertained, it changes to vested
i. Alienable – yes, under modern law, but not under common law
ii. Devisable – if it still exists
iii. Inheritable – if it still exists
d. Alternative Contingent Remainders – a contingent remainder following another contingent remainder in the event that the first does not vest
i. O to A for life, then if B has married C, to B and his heirs, otherwise to D and his heirs
1. D’s interest is contingent on B not marrying C, so D is alternative contingent remainder
e. If the last interest conveyed is a contingent remainder, it must be followed by a reversion
Doctrine of Destructibility of Contingent Remainders

1. Exam instructions will likely specify that the Doctrine of Destructibility of Contingent Remainders will be abolished for the sake of our questions, unless specified otherwise
2. Common Law Doctrine of Destructibility of Contingent Remainders – contingent remainders can be destroyed if they do not vest before or at the expiration of the preceding estate or before certain events occur
a. Only contingent remainders are destructible
b. Contingent remainders will be destroyed under these circumstances:
i. Destruction for Failure to Vest by Expiration of the Preceding Estate
1. When an expirable estate ends, the next non-contingent interest takes possession (needs to take effect immediately or be destroyed)
ii. Destruction by Merger
1. The combination of an expirable estate and either a reversion or vested remainder in fee
2. Ex: O to A for life, then to B if B marries C
a. O has reversion.  If O conveys his reversion to A, or A conveys his life estate to O, then Bs remainder is destroyed (unless it has vested, if it vests then the reversion ends)
3. More than One Grant Rule – this does not apply if conveyed in one grant (like the first line of the example). Need more than one grant, for example, the initial grant, and then a later grant where O conveys his reversion or A conveys his life estate
iii. Destruction by Renunciation

1. Renunciation of the previous estate can destroy contingent remainders, and that occurs when the present estate owner declares that he no longer wants his property interest and abandons it
a. If an expirable estate is revoked or renounced, a contingent remainder immediately following it is destroyed
b. But if the revoked estate is followed by a vested remainder, that remainder takes
3. “Then to ____...”

a. If there is a contingent remainder that is followed by “then to ___,” that signifies immediately to that next person. Meaning that it doesn’t matter if the interest before them has vested and takes or failed to vest and is destroyed
b. Ex: O to A for life, then to B for life if B ever starts farm, then to C
i. A life estate, B contingent remainder in life estate, C has vested remainder (regardless of what B does)
Common Law Rules Limiting Remainders

1. The Rule in Shelley’s Case
a. A grantor cannot convey an interest in a life estate to grantee and, in the same grant, convey a remainder to that same grantee’s heirs
b. If a grantor does this, as a matter of law, the grantee owns the remainder that was conveyed to the heirs
i. Applies to contingent remainders too (cant merge if contingent)
c. Ex: O to A for life, then to A’s heirs - - - > O to A for life, then to A and his heirs
i. These then merger - - > O to A in fee simple absolute
d. Most states have abolished Shelley
e. Compare to Doctrine of Worthier Title:
i. Shelley applies only to remainders
ii. Doctrine of Worthier Title applies to all future interests 
2. The Rule Against Perpetuities (RAP)

a. No interest is valid unless it must vest, if at all, within 21 years of a life in being at the creation of the interest
i. Either must vest before 21 years, or never vest.
ii. If it is even remotely possible that it vests after 21 years, it violates RAP
b. RAP can invalidate three different future interests
i. Contingent Remainders
ii. Remainders to a Class of persons
iii. Executory Interests
c. How to do RAP Analysis
i. Analyze the state of title on the face of the grant
ii. Apply any other rules that affect the title (like Shelley)
iii. Does the resulting state of title contain a future interest that RAP can invalidate?
iv. Test whether the future interest violates RAP
d. If an interest is invalidated by RAP, it is considered void at creation (at conveyance or death)
e. Ex: O to A in fee tail, then to B and his heirs if B marries C (they are not married yet)
i. Need to test RAP because B has contingent remainder
ii. It is valid, because B must marry C while they are both alive, or not at all. B and C are validating lives in being. A is not validating life, because B might not take until well after A’s death
f. Ex: O to A for life, then if prayer returns to school, to B and his heirs
i. Need to test RAP because B has contingent remainder
ii. If we apply destructibility: B must vest by A’s death or be destroyed, so it is valid
iii. If no destructibility: the condition on B is potentially perpetual, could vest well after 21 years after lives in being
g. Savings Clauses
i. A grantor can save a contingent remainder from being invalidated by RAP by adding a clause that ties the remainder directly to the life time of a life in being
ii. Ex: O to A in fee tail, then if prayer returns to schools, to B and his heirs if B is still living
h. RAP and Class Remainders
i. For a vested remainder subject to open to remain valid under RAP, a class remainder must close, meaning it is no longer subject to open, within 21 years of a life in being
1. There cant be any possibility that the remainder be open to more owners
ii. Common Law Rules for Class Remainders:
1. A class identified solely as children of a person closes when that parent dies
a. Applied literally to women
b. Applied + 9 months to men
2. Rule of Convenience – as soon as the estate preceding the class remainder expires, the class closes
a. Ex: O to A for life, then to A’s children who reach 30 in fee (child X is 31)
i. X has vested remainder, subject to open, in fee simple absolute
ii. When A dies, the class closes and is not subject to open, remainder becomes possessory
b. Because the class closes when preceding interest expires, the preceding interest is the validating life under RAP
i. Non-Destructibility of Contingent Remainders – Contingent Remainders can transform into Executory Interests – Modern Rule
i. Most states have abolished Doctrine of Destructibility of Contingent Remainders and thus follow this rule
ii. Doctrine of Destructibility of Contingent Remainders is Common Law
iii. A contingent remainder cant be destroyed for failure to vest in time or by merger or renunciation (but it is still possible that it never vests)
iv. Ex: O to A for life, then if B marries C, to B (they aren’t yet married)
1. A Life Estate
2. B Contingent Remainder in Fee (valid under RAP, condition can only be met while B and C are alive, both validating lives)
3. O Reversion
4. Destructible:
a. If contingent remainders destructible – A is also validating because the remainder must vest before A dies
b. If O sells his reversion to A, A’s life estate and reversion merge and B’s contingent remainder is destroyed
5. Not Destructible:
a. If O sells his reversion to A, the title remains the same on its face plus (B contingent remainder, A reversion)
i. So if A dies, B’s interest still exists, but if B hasn’t vested by A’s death, A’s heirs will take fee simple and B’s remainder becomes an executory interest
ii. A’s Heirs Fee Subject to Executory Limitation, B Springing Executory Interest
1. Interest is springing because it follows a reversion (which is usually retained by grantor
iii. If B later marries C, his interest springs and cuts off A’s heirs, if not, their interest dies out and Heirs have fee simple
j. RAP and Executory Interests
i. RAP can only invalidate contingent remainders, remainders to a class, and executory interests (cant apply to future interests retained by grantor, like reversion, right of entry, possibility of reverter
ii. Ex: O to A and his heirs so long as land is farmed, then to B
1. B’s executory interest is potentially perpetual, violates RAP, voided (O then automatically retains possibility of reverter
iii. For an Executory Interest to be valid, you must guarantee that (if it will vest) it must vest within 21 years of lives in being
1. Valid Ex: O to A, but if B marries C, to B (to vest, must occur in Bs lifetime)
2. Void Ex: O to A as long as used for church, then to B and heirs (potentially perpetual, RAP invalidates B’s interest, after RAP A has fee simple determinable and O has possibility of reverter)
k. RAP’s Effect on Other Interests
i. Although RAP only applies to contingent remainders, remainders to a class, and executory interests, it can still have some effect on other interests
ii. Ex: O to A for life, then to B, but if prayer returns to schools, then to C and heirs
1. On its face
a. A has life estate (its not defeasible, because the presumption is that condition only applies to preceding thing unless its clearly stated otherwise
b. B has vested remainder, subject to divestment, in fee subject to executory limitation (because B can be divested before he takes or after)
c. C has shifting executory interest in fee
2. Apply RAP to Executory Interest
a. C’s executory interest invalid, void, could vest at any time (prayer could return at any time)
b. Since there is no executory interest left, the condition must also be struck (because it doesn’t really do anything anymore)
3. Result – O to A for life, then to B and his heirs (vested remainder)
l. Elimination of Destructibility of Contingent Remainders – Modern Law
i. Result of this is that some Contingent Remainders become void under RAP
ii. Ex: O to A for life, then if prayer returns to schools, to B and his heirs
1. Destructibility applies (common law):
a. A has life estate, B contingent remainder in fee, O reversion
b. B’s remainder is valid under RAP, saved by destructibility because it must by vest by A’s death
2. No Destructibility (modern law)
a. At A’s death (if prayer hasn’t returned), O has fee subject to executory limitation, and B’s remainder becomes a springing executory interest in fee
b. This executory limitation can go on forever, so it is void under RAP, just leave A with life estate and O reversion
m. RAP Charitable Exemption
i. We don’t invalidate grants to charitable organizations under RAP
ii. Ex: O to A, but if land is leased, then to B
1. B’s contingent remainder is invalid under RAP, because it could happen well over 21 years after lives in being
2. If B is charity, we let it stand
n. Modern RAP Reform – Uniform Statutory Rule Against Perpetuities (USRAP)
i. Step One: Apply common law rules of RAP and if tis valid under that, then it stays valid
1. If it is voided by common law RAP, then proceed to step 2
ii. Step Two: See whether the terms of the grant expressly guarantee the tested interest must vest, as defined by RAP, within 90 years of the interest’s creation
1. This is testing to see if there is an explicit wait-and-see savings clause that saves it from being voided by RAP
2. Ex: O to A as long as it is farmed, then to B if property not farmed within 90 years of conveyance
a. This makes it valid. If not, it remains invalid under RAP, so we continue to Step 3 to see if that step saves it by operation of law
iii. Step Three: Wait and see whether the interest in fact vests, as defined by the RAP, within 90 years of the interest’s creation
1. Interest must vest or cease to exist, class remainder must close or cease to exist, executory interest must become possessory or cease to exist, within 90 years
Defeasible Estates

1. A Defeasible Estate is one that can be cut short by some event, they are subject to some condition that, if broken, can bring the estate to an end
2. Determinable Estates – only affects remainders after they become possessory
a. Fee Simple Determinable – fee subject to a self-executing condition that, if broken, automatically ends the estate
i. Ex: O to A as long as property is used for farming
ii. O automatically retains Possibility of Reverter
b. Life Estate Determinable – a life estate subject to a self-executing condition that, if broken, automatically ends the estate
i. Ex: O to A for life, so long as property used for farming
ii. O automatically retains Possibility of Reverter and Reversion
c. Look for words of Duration (Limitation, what grantee gets/duration, placed before punctuation signaling end of A’s estate):
i. Until, So Long As, While, During
ii. Not words of motive or purpose: “for the purpose of” or “to be used for” (that indicates FSA)
iii. Ex: O to A until B marries, then to B
d. Possibility of Reverter
i. The future interest retained by O (grantor) following any determinable estate, by which the title will automatically revert to grantor as a matter of law if the condition is violated
ii. Ex: O to A as long as property is farmed
1. O automatically has possibility of reverter here (and reversion), and if the condition is broken, title automatically reverts back to O in life estate pur autre vie for life of A (if there are additional grants).
2. If there are no other grants, O has life estate for life of A and reversion in fee, so Merger means the two together constitute fee simple
iii. Statute of Limitations (modern) – varies by jurisdiction:
1. Limit on how long Possibility of Reverter can exist after being created (typically 30 years), after which the future interest is void and estate is no longer defeasible
3. Estates Subject to a Condition Subsequent – only affects remainder after they become possessory
a. Fee Simple Subject to a Condition Subsequent – fee subject to a condition that, if broken, gives the grantor the power to enter the property and terminate the fee
i. Grantor automatically has Right of Entry
ii. Termination of grantee’s interest does not occur automatically upon violation of the condition
iii. Ex: O to A, but if A ever stops farming, then O may enter and reclaim
1. A’s interest not terminated as matter of law upon violation, O may choose to overlook it and allow A to keep it, or, O may enter and terminate A’s interest
b. Life Estate Subject to Condition Subsequent – life estate subject to a condition that, if broken, gives the grantor the power to enter the property and terminate the fee
i. Grantor automatically has Right of Entry
ii. Termination of grantee’s interest does not occur automatically upon violation of the condition 
c. Look for Conditional Language (Limitation, what grantee gets/duration, placed after the punctuation signaling end of A’s estate):
i. But If, However, On Condition That, Provided That
ii. Ex: O to A, but if B marries, then to B
d. Right of Entry and termination
i. Interest always retained by grantor following an estate subject to a condition subsequent that allows O to decide to enter and reclaim the interest
ii. If the estate subject to a condition subsequent is followed by other interests, then O can reclaim a life estate pur autre vie for life of A
iii. If there are no more grants after, the life estate pur autre vie Merges with O’s reversion to make fee simple absolute
iv. If O decides not to reclaim, he still has reversion (if A has life estate)
v. Common Law
1. Not Alienable
2. Not Devisable
3. Inheritable
vi. Modern Law
1. Alienable
2. Devisable
3. Inheritable
vii. Statute of Limitations (modern) – varies by jurisdiction:
1. Limit on how long Right of Entry can exist after being created (typically 30 years), after which the future interest is void and estate is no longer defeasible
2. Limit on how long a holder of a Right of Entry can wait to enter and reclaim after the condition has been breached (typically 2 years). If Right of Entry is not exercised within that tie, the right is waived, condition is void, and estate no longer defeasible
e. Ambiguity – if the grant is ambiguous, the law will lean away from automatic forfeiture of property interests
i. Law will naturally prefer a Condition Subsequent followed by Right of Entry over a Determinable Estate followed by Possibility of Reverter
ii. Similarly, law will naturally favor vested over contingent if it is ambiguous
Defeasible Estates Followed by a Future Interest in a Grantee – Executory Interests

1. Estates Subject to an Executory Limitation
a. Fee Subject to Condition Subsequent can’t be followed by an interest in a grantee
b. Where a defeasible fee (Subject to Condition Subsequent), is followed by an interest in a grantee, and a condition subsequent to the fee is introduced by Conditional Language and separated from the fee by punctuation
i. If an executory interest follows a determinable estate, it is still called defeasible
c. This is self-executing, the fee is automatically/immediately cut off as a matter of law when the condition is violated (unlike fee subject to condition subsequent, where O must enter and reclaim)
d. Ex: O to A and his heirs, but if A ever marries C, then to B and his heirs
i. O to A and his heirs (fee), but if A ever marries C (conditional intro separated from fee by punctuation), then to B and his heirs (interest in grantee)
e. Ex: O to A, however, if land ever not farmed, then to B
i. O to A (fee), however, if the land is ever not farmed (conditional intro separated from fee by punctuation, then to B (interest in grantee)
f. Differentiating Estate Subject to Condition Subsequent and Estate Subject to Executory Limitation

i. Subject to Condition Subsequent: O to A, but if A ever stops farming, then O may enter and reclaim
1. A’s interest is cutoff by a right of grantor
ii. Subject to Executory Limitation: O to A and his heirs, but if A ever marries C, then to B and his heirs
1. A’s interest is cutoff by executory interest of another grantee
2. Executory Interest

a. A future interest conveyed to a grantee that is not a remainder (meaning it does not wait patiently for an expirable estate to end naturally before becoming possessory)
i. Automatically cuts off a defeasible estate, or, follows an expirable estate but not immediately at natural expiration
b. If a future estate conveyed to a grantee does something other than follow an expirable estate immediately at expiration, it is an Executory Interest
i. If there is a gap between two grants, the following one is an Executory Interest
c. Ex: O to A for as long as land is farmed, then to B (B has executory interest)
d. Ex: O to A for life, then 1 year later, to B (B has executory interest)
e. Two Types of Executory Interests:
i. Shifting Executory Interest – when the executory grant cuts off an interest conveyed to a grantee
1. Ex: O to A for as long as property used for farming, then to B
a. B has Shifting Executory Interest (interest shifts from A to B)
ii. Springing Executory Interest – when the executory grant follows and cuts off or ends an interest retained by grantor 
1. If grantor’s reversion in fee is being cutoff, it is called Reversion in Fee Subject to an Executory Limitation
2. Ex: O to A for life, then one year later, to B
a. O has Reversion in Fee Subject to an Executory Limitation for that year
b. B has Springing Executory Interest
f. Common Law
i. Not Alienable
ii. Devisable
iii. Inheritable
g. Modern Law
i. Alienable
ii. Devisable
iii. Inheritable
3. Complexities of Defeasible Estates

a. If you have both Possibility of Reverter and Reversion, you could keep one of those rights and transfer the other
b. Ex: O to A for as long as A uses it to farm
i. O to A for life as long as A uses it to farm, then at A’s death to B
1. O has possibility of reverter that allow shim life estate pur autre vie for life of A if the condition is violated
2. O has conveyed his reversion in fee to B, so it becomes remainder in fee
ii. O to A for life as long as A uses it to farm, but if not used to farm, to B for life of A (the opposite)
1. O has retained reversion in fee, conveyed his possibility of reverter to B, so it becomes Shifting Executory Interest for Life of A (which would give B a life estate pur autre vie for life of A)
iii. O to A for life as long as used for farming, but if its not, then to B
1. O has given B a shifting executory interest in fee
2. O will retain property in fee only if A dies without every violating the condition
iv. O to A for life as long as used for farming, then to B
1. O has conveyed possibility of reverter and reversion in fee, so B has executory interest for life of A, and, vested remainder in fee
v. O to A for life, but if A ever farms, then to B for life of A
1. A has life estate subject to executory limitation
2. B has shifting executory interest for life of A (never becomes possessory if A dies without violating condition)
3. O has reversion in fee
4. Doctrine of Worthier Title

a. O (grantor) cannot convey any future interest, whether a remainder or executory interest, to his own heirs
b. Any future interest O grants to his own heirs is automatically void and retained by O himself
c. Ex: O to A for life, then to O’s heirs - - - > A life estate, O reversion in fee
d. Compare to Shelley:
i. Shelley applies only to remainders
ii. Doctrine of Worthier Title applies to all future interests
e. Presumption – most jurisdictions treat this as a presumption, not rule of law, so O can overcome the presumption by showing clear intent that Doctrine of Worthier Title not apply
5. Executory Interests and RAP

a. Listed under RAP section
Distinguishing Conditions Precedent, Conditions Subsequent, and Determinable Clauses

1. Condition Precedent – condition comes before an interest or is directly attached to it and is introduced by condition flag. Makes a Contingent Remainder (if condition not yet fulfilled and vested)

a. O to A for life, then if B marries C, to B

i. O to A for life, then if B marries C (condition before interest, introduced by condition flag), to B (interest)
b. O to A for life, then to B if B marries C

i. O to A for life, then to B (interest) if B marries C (condition attached to interest, introduced by condition flag)
2. Condition Subsequent – condition is separated from the interest by punctuation and is introduced by contradictory, conditional flag.

a. This only affects the remainder after it becomes possessory 

b. O to A for life, then to B, but if B divorces C, then to O

i. O to A for life, then to B (interest), but if B divorces C (condition separate by punctuation, introduced by contradictory conditional flag), then to O

3. Determinable Clause – condition directly attached to an interest and is introduced by a temporal flag (as long as, until, during, while)

a. This only affects the remainder after it becomes possessory

b. O to A for life, then to B as long as B does not divorce C

i. O to A for life, then to B (interest) as long as B does not divorce C (condition attached to interest, introduced by temporal flag)
Effect of Executory Limitations on Remainders

1. Distinguishing Contingent and Vested Remainders When Followed by an Executory Interest

a. Step 1: Determine if you have a remainder (which comes from fee tails or life estates)
b. Step 2: Determine whether condition is introduced by temporal or conditional flag
i. Temporal = Determinable
1. Ex: O to A for life, then to B as long as land is farmed (temporal, it only affects B interest after B takes possession)
2. B has vested remainder in fee simple determinable, O possibility of reverter
ii. Not Temporal = Condition Precedent or Condition Subsequent
1. Ex: O to A for life, then if B has married C, to B
a. This is a Condition Precedent, Contingent Remainder
b. Grammatical order, condition before B takes
2. Ex: O to A for life, then to B if B has married C
a. This is a Condition Precedent, Contingent Remainder
b. Grammatical order, condition before B takes
3. Ex: O to A for life, then B, but if B hasn’t married C by A’s death, then to D
a. This is Condition Subsequent, Vested Remainder
b. Grammatical order, condition grammatically after B takes (separate clause)
2. Three Types of Vested Remainders Followed by Executory Interest

a. When a Condition Subsequent follows a Vested Remainder, it introduces an Executory Interest
b. Vested Remainder Subject to Divestment – occurs when an executory interest could cut off the remainder only before the remainder becomes a present estate (while it is still a remainder)
i. Ex: O to A for life, then to B, but if A ever opens restaurant, then to C
1. A Life Estate
2. B Vested Remainder, Subject to Divestment, In Fee (can only be cut off before its possessory because B loses it only if A does something while alive (before he has it, still remainder), it is Vested because there is condition subsequent, not condition precedent)
3. C shifting executory interest (not remainder because it cuts off B, doesn’t wait, shifting because it cuts off a grantee, if A never violates condition C’s interest never takes and B gets fee simple)
ii. Ex: O to A for life, then to B, but if B marries A, then to C
1. A Life Estate
2. B Vested Remainder, Subject to Divestment, in Fee
3. C Shifting Executory Interest in Fee
c. Vested Remainder in an Estate Subject to an Executory Limitation – occurs when an executory interest could cut off the remainder only after the remainder becomes a present estate (when it is no longer a remainder)
i. Ex: O to A for life, then to B, but if B ever opens restaurant, then to C
1. A Life Estate
2. B has Vested Remainder, in Fee, Subject to an Executory Limitation (C can only cutoff B’s interest after B takes it)
3. C has Shifting Executory Interest in Fee
ii. Ex: O to A for life, then to B, but if B doesn’t relandscape within year of possession, then to C
1. A Life Estate
2. B has Vested Remainder, in Fee, Subject to Executory Limitation (C can only cutoff B after B takes)
3. C has Shifting Executory Interest in Fee
d. Vested Remainder, Subject to Divestment AND in an Estate Subject to an Executory Limitation – occurs when an executory interest could cut off the remainder either while the remainder is still a remainder or after it becomes a present estate; meaning it occurs when a vested remainder is both (1) subject to divestment and (2) in an estate subject to an executory limitation
i. Ex: O to A for life, then to B, but if either A or B open a restaurant, then to C
1. A has Life Estate (if grant specifies that executory limitation affects all preceding estates, A has Life Estate Subject to Executory limitation)
2. B has Vested Remainder, Subject to Divestment, In Fee, Subject to an Executory Limitation
3. C has Shifting Executory Interest in Fee
ii. Ex: O to A for life, then to B, but if C graduates college, then to C
1. A has Life Estate (if grant specifies that executory limitation affects all preceding estates, A has Life Estate Subject to Executory limitation)
2. B has Vested Remainder, Subject to Divestment, In Fee, Subject to an Executory Limitation
3. C has Shifting Executory Interest in Fee
e. Unless grant specifies otherwise (clearly), a Condition Subsequent is presumed to be subsequent to, and only affect, the interest it’s immediately subsequent to, not all preceding interests
i. Presumed to Not Affect All: O to A for life, then to B, but if A ever farms, then to C and his heirs
1. If A violates condition, it only cuts off B, not A
2. A still has full life estate, B has vested remainder, subject to divestment, in fee
ii. Clearly States Otherwise: O to A for life, then to B, but if A ever farms, then at that time to C and his heirs
1. This indicates that it can cut off both
2. A has life estate subject o executory limitation, B has vested remainder, subject to divestment, in fee
Reforms in Restatement 3rd of Property
1. Defeasible Fee – one category combining fee simple determinable, fee subject to condition subsequent, and fee subject to executory limitation
2. Future Interests are combined into 2 categories:
a. Reversion – any future interest retained by grantor
b. Remainder – any future interest conveyed to grantee
i. Vested if its certain to become possessory
ii. Otherwise, its contingent
3. Not fully embraced by states yet
