Outline
Common Law/Community Property; Characterization
1. Common Law vs Community Property

a. Community Property – CA system

i. Property in marriage is treated as jointly owned unless agreement states otherwise (division of Community Property and Separate Property)

ii. Equal Management and Control of Community Property by H and W – granted 1975
iii. At divorce: mandatory 50/50 split of community property in CA

1. Some states allow equitable distribution based on need or fault

2. Separate property not divided
b. Common Law – Common in rest of western world

i. Old – H + W = H, not used anymore

1. Wife can retain title to property at marriage but has no control over it, husband has possession and control

ii. Modern/Reformed

1. Property is treated as separately owned unless an agreement explicitly says otherwise
a. Ownership follows title as if they were unmarried
2. Equitable Jurisdiction – enacted in all common law jurisdictions, means that divorce courts are given discretion to fairly distribute property to avoid unjust results

3. Courts most often used 50/50 split (presumed equitable)

c. Apply law where couple is domiciled (not where property is located)

2. Characterizing Property

a. Community Property (CP) – All property that is not separate property is community property
i. Equally owned by H and W

ii. Includes all property that stems from labor/effort of either spouse during marriage

1. All property earned during marriage is jointly owned

iii. Ownership does not follow title

iv. During Marriage – The community starts when you are married, ends when you are living separate and apart

1. Separate and Apart – there is absolutely no possibility of getting back together, no counseling, not speaking anymore

v. In Divorce – Divided 50/50 between spouses

vi. At Death

1. Intestate – all CP goes to surviving spouse

2. Testate – each spouse may devise 50% of CP

b. Separate Property (SP)
i. Property owned before marriage
ii. Property acquired during marriage through gift, devise, or descent

1. This also includes any rents, issues, or profits derived from SP

iii. Concept is stuff you already owned, or, received by gratuitous transfer (no labor or effort)
iv. During Marriage – stays separate

v. In Divorce – SP belongs to each respective spouse and is not divided

vi. At Death

1. Intestate – SP goes to surviving spouse if there are no heirs; if there are heirs then spouse gets 1/X (where X = # of heirs + 1) and rest goes to the heirs
2. Testate – each spouse may devise 100% of their SP

c. General Community Property Presumption – property acquired during marriage is presumed to be Community Property, but the presumption can be rebutted by tracing to the source of the funds used to acquire the property (burden of proof lies with the spouse that claims it’s SP)

i. Property acquired during marriage that is untitled or titled in one spouse’s name is presumed to be CP unless the funds can be traced to SP source

ii. Look to see if it FITs (Funds, Intent, Title)

1. Funds – trace to source of funds, if the property starts out as SP (or CP), it remains SP (or CP)

2. Intent – Any agreements made by the parties regarding the property (you can contract around the default rules)
a. Look for whether they jointly titled, if the have a premarital agreement, or valid transmutation

3. Title – Doesn’t dictate the characterization very often because we don’t want a spouse to sneak off and title something to themselves and get to keep it in divorce

d. Examples:
i. Downer v. Bramet
1. Facts: H doesn’t have retirement plan, before divorce settlement finalized, employer deeds ranch to H and two others. H doesn’t tell W. Ranch sells years later for large sum, H gets 1/3 of it, W hears about it. Employer says it was gift, H argues SP. W argues it was employee retirement benefit, so CP. Court found it to be gift initially (no consideration or reliance, he would have continued employment without the gift), there was no obligation to give it to H. But if it was employment/retirement compensation, it’s CP

2. Holding: Court holds no personal/social relationship between H and employer, appears to not be a gift but rather given in recognition of his services, so it is attributable to work during marriage, so it’s CP

3. Takeaway: look to whether something is attributable to work during marriage to characterize it, lack of personal relationship can make the difference between a gift and some sort of compensation

3. Summary - How to Approach This:

a. At death or divorce:
i. Characterize Property – General Community Property Presumption, if acquired in marriage it is presumably CP

ii. Can Presumption be Rebutted – does it FIT? Trace funds, look for agreements, look for valid transmutation, look at title

b. Apportioning Appreciation – any appreciation is allocated by apportionment if the property is part CP and part SP

Transmutations
1. What is?
a. Transmutation is the process of changing the character of property, like from SP to CP, or vice versa, or one spouse’s SP to the other’s

b. What Transmutation Statutes to Use – based on the time of the transmutation, not the date the property was acquired
2. Transmutation Before 1985
a. Property transmutation occurs when couple makes an agreement

i. Agreements may be oral, implied, or written

ii. Can be quite difficult to prove (ends up being he-said she-said)

b. Examples:

i. Estate of Rafael
1. Facts: H dies, W claims that they had transmuted his SP into CP, his son claims otherwise. W testified that H told her they were married, partners, filing joint tax, and everything was shared
2. Holding: court found this to be enough to transmute the property
3. Takeaway: H’s broad statements re what is “ours” is sufficient to show intent to change the character of the property
ii. Marriage of Lucas
1. Facts: Couple buy an RV with ¼ CP and ¾ W’s SP. W argues that H transmuted his CP interest into W’s SP, and he remained silent and failed to object to W putting title and registration in her name alone
2. Holding: court finds the RV to be entirely W’s SP
3. Takeaway: H’s silence re title and registration is enough to transmute to SP
iii. Marriage of Jafeman
1. Facts: at divorce, W claims H transmuted his SP house to CP. H referred to house as our home and W believed it was “our property.” W managed finances and used CP funds to pay mortgage and improvements
2. Holding: W’s belief based on H’s statements were not enough, have to demonstrate H’s intent to change property from SP to CP
3. Takeaway: it is the intent of the spouse that is giving up an interest that controls
3. Transmutation in 1985 and After

a. 1985 Rule is NOT retroactive, it only applies to transmutations that occur 1/1/1985 or later

b. Property transmutation occurs when couple makes an agreement, with or without consideration

c. Statute is very strict – No Extrinsic Evidence Allowed – Agreement Only
d. Agreement is only valid if it:

i. Is in writing (oral or implied is not enough)

1. This is required by Statute of Frauds

ii. It has an express declaration evidencing that you are changing the character of the property, must be very specific

1. Language must indicate that the adversely affected spouse was aware that they were transmuting the property

2. Magic Words: “transmutation” or “community/separate property” may suffice, but not required “I give interest to…” etc is okay

a. “I transfer” is not sufficient

iii. It’s signed by the adversely affected party (they have to make, join, consent to, or accept the express declaration in writing)

e. Examples:
i. Estate of MacDonald – express declaration, magic words
1. Facts: W dying, both have kids from prior marriages, want to divide property. H has IRA retirement (CP), both decide H’s son should get it (so they want to designate it SP). W signs declaration “I consent to above designation of trust”

2. Holding: court holds this is not enough to transmute from CP to SP because it didn’t meet the express declaration requirement

3. Takeaway: adversely affected spouse needs to write a declaration that expressly shows that they understand they’re changing the character of the property and rights associated with it, like “I give up my CP interest”
ii. Marriage of Barneson – “I transfer” not enough
1. Facts: H is 65, W is 36, H has stroke, during recovery tells brokers to transfer his stock to W, they then divorce
2. Holding: court holds this is not sufficient to transmute, doesn’t meet express declaration requirement, doesn’t demonstrate that he knew he was giving up his interest
3. Takeaway: “I transfer” is not enough, doesn’t specify that interest in the property is being transferred, something like “transfer to W as her SP” would work
iii. Marriage of Campbell​ – no extrinsic evidence
1. Facts: W uses SP to improve H’s SP. W says that they had an oral agreement to add her to title, but H didn’t do it before they divorced. W wants to show evidence of that oral agreement
2. Holding: court denies extrinsic evidence, oral agreements insufficient after 1985
3. Takeaway: no oral agreements, no extrinsic evidence

iv. Marriage of Benson – no exception to writing requirement for partial performance
1. Facts: W has trust as SP, couple own house, business, and pension as CP. H signs deed and transfers interest in house to W’s SP (a valid transmutation). He claims he did it only because W orally agreed to give up her CP interest in pension, making it his SP. H argues exception to writing requirement for partial performance should apply, wants to show extrinsic evidence of oral agreement

2. Holding: No writing to show W giving up interest in pension, so it is CP, no exception to the writing requirement

3. Takeaway: it doesn’t matter that H partially performed and detrimentally relied on W’s oral promise, no exception to writing requirement

a. H can sue for breach of fiduciary duty though, spouse took unfair advantage of him
v. Marriage of Valli – transactions with third-parties
1. Facts: H buys life insurance policy with CP and has W’s name as owner of policy. H argues policy was CP because he purchased with CP funds. W argued policy her SP because H put it in her name, argues transmutation did not apply because H purchased from a third party and put it in her name, not an interspousal transaction
2. Holding: court finds it to be community property, no express declaration from H giving up his CP interest, designating W has owner was insufficient to establish transmutation
3. Takeaway: transmutation statute applies to interspousal and third-party transactions
4. Exceptions to Transmutation Statutes
a. Gifts Between Spouses – a gift between spouses does not have to be by express declaration in writing (for it to be recipient’s SP, even if bought with CP) if the gift is:

i. Clothing, wearing apparel, jewelry, or other tangible article of personal nature

1. A car would not qualify (Marriage of Neighbors)
2. Book says snuff box, autographed baseball would not satisfy this under Neighbors
ii. Used solely or principally by the spouse to whom the gift is made
iii. Is not substantial in value in taking into consideration the circumstances of the marriage (looking into standard of living, how much they spend)

iv. Example:

1. Marriage of Steinberger – gift exception

a. Facts: couple buy expensive ring with CP, H resets it and gives to W for anniversary. W wants ring as her SP even though no express declaration in writing

b. Holding: court holds this doesn’t fall within gift exception, transmutation statute applies, this was of substantial value with regards to this marriage

c. Takeaway: gift exception hinges on how wealthy they are, if super rich then this ring likely not substantial, but here it was

b. Commingling Exception – mixing SP and CP in same account, apply commingling rules, not transmutation rules

c. Statement in a Will or Trust – statements made in a will only affect transmutation at the person’s death

i. Statements in wills are not admissible in divorce proceedings (extrinsic evidence), because they do not become effective until death

1. Effective in probate though

ii. Things like living trusts are admissible in divorce to show transmutation, they are effective when executed

5. Summary - How to Approach This:

a. Death or Divorce case:

i. How is property characterized (CP presumption)?

ii. Can it be rebutted (does it FIT, can we trace funds)? 
iii. Was there a valid transmutation?

1. Yes – characterize that way

2. No – do any exceptions apply?

Presumptions
1. Using Presumptions
a. Presumptions are not evidence

i. Evidence must be presented to raise presumptions

1. That evidence being that you are married and that the property was acquired during marriage

ii. General CP Presumption applied (or presumption that its SP if shown to be from before marriage or whatever)

iii. If no evidence is presented that rebuts the presumption, it becomes conclusory

1. Like tracing funds

2. General Community Property Presumption
a. Property acquired or possessed during marriage is presumed to be CP, but can be rebutted by tracing to the source of funds

i. Applies to untitled property or property titled in one spouse’s name

1. If it is in both spouse’s names, then we move on to jointly titled presumptions (further down the outline)

ii. Raised when spouse provides evidence that property was acquired during marriage

b. Becomes conclusive if not rebutted (SP Proponent has burden of proof)

c. When it is unclear when property was acquired:

i. Long Marriages – in long term marriages (10 or more years), if property is possessed during marriage and cannot be traced, the General CP Presumption applies

1. Lynam v. Vorwerk
a. Facts: couple has joint bank account in both their names, either spouse may withdraw. H dies and W withdraws money and doesn’t account for it. Later W dies, H’s estate sues W’s estate saying they she withdrew CP (half H’s). Unclear when property was acquired (no evidence as to source of funds)
b. Holding: long-term marriage court holds that marriage was long enough to presume CP
ii. Short Marriages – in short-term marriages, property possessed during marriage may not give rise to the CP Presumption (if you cant prove when acquired), instead presume that it is SP and place burden on CP proponent to rebut
1. Fidelity v. Mahoney
a. Facts: H has son from prior marriage, H buys flight insurance for $1, unclear if acquired before or during marriage. 2 months into marriage, H dies in plane crash. W and H’s son want proceeds
b. Holding: W doesn’t have evidence that property was acquired during marriage, so no CP presumption. W’s burden to prove CP
d. Example:
i. Marriage of Ettefagh​ – tracing, rebutting, standard of proof
1. Facts: H acquires real estate during marriage, title in his name. Presumed to be CP because acquired in marriage. H rebuts by tracing to SP funds: father testifies that money used was gift to H.
2. Holding: court finds that this is enough to rebut CP presumption – standard is preponderance of the evidence
3. Takeaway: when title is in one spouse’s name, funds control, not the title. Intent of the parties only controls if there has been a valid transmutation

Apportionment

1. When spouses purchase property with part SP and part CP, property will be apportioned, pro rata, according to the funds used

a. Portion of SP is in direct proportion to the SP contribution toward purchase price

b. If property increases in value during the marriage, the increase is also apportioned according to proportions of the contributions toward the purchase price

Jointly Titled Property and Characterization; Divorce
1. Three types of Joint Titles:
a. Joint Tenants – technically each spouse has an undivided ½ interest in the property as their SP

i. At death - entire property goes to surviving spouse

ii. At divorce – court will divide as if community property at request of either party

iii. Creditors – non-debtor’s ½ may be immune from creditors of the other, after death you are completely immune from creditors

iv. Tax – disadvantage at death, stepped up basis in ½ only

b. Tenants in Common

c. Community Property

2. These rules apply only to property titled in both spouses’ names

a. Property that is untitled or titled in one spouse’s name has separate rules, and are subject to the presumptions and transmutation rules discussed above

b. Don’t worry about the 1985 change in Transmutation Statutes, they don’t apply here

3. Two Step Analysis: Characterization and Analysis of Jointly Titled Property (tailored below based on timing)
a. Death or Divorce:

i. If divorce – joint tenancy property acquired during marriage presumed to be CP

ii. If death – joint tenancy property acquired during marriage presumed JT
b. Step 1: How is the Property Characterized (SP, CP, are mixed)
i. Look only to the title and any agreements by the parties

ii. Only proceed to Step 2 if you determine that it is all Community Property
c. Step 2: Remedy for SP Proponent

i. Look to funds for remedy for the SP contributor

ii. Don’t apportion appreciation, that belongs to community

4. Property Acquired Pre-1984 – Lucas
a. Step 1: Characterize the Property
i. If titled CP, Joint Tenancy or Tenancy in Common, presumed to be CP at divorce

1. Can rebut this presumption by oral, written, or implied agreements

2. Cannot rebut by tracing to source of funds (we require something greater because they went to the effort to jointly title)
ii. If there is no agreement, then it remains CP

iii. If there is an agreement, then it is either the SP of one spouse or part SP/part CP

iv. Only move to Step 2 if characterized all CP

b. Step 2: Remedy for SP Contributor

i. Only get reimbursed for SP contribution if there was an agreement to reimburse

1. If no agreement, SP contribution is considered a gift to community

ii. Any appreciation is split 50/50

c. In re Marriage of Lucas
i. Facts: H and W buy house in 1968, W pays down payment using SP, they take out loan for remaining balance in both names. Loan is CP. Title taken in joint tenancy. W pays for improvements using SP and rest of expenses are paid by CP. Later, they divorce

ii. Holding: Residence bought with part SP and part CP that is titled as joint tenancy is presumed CP, unless there is an agreement to the contrary. There is no agreement for reimbursement, so SP contribution is a gift to the community.

5. Property Acquired 1984 or Later, but Pre-1987 – Anti-Lucas Legislation
a. Step 1: Characterize the Property
i. If titled CP, Joint Tenancy or Tenancy in Common, presumed CP at divorce

1. Can rebut CP or Tenancy in Common by written, oral, or implied agreements
2. Can rebut Joint Tenancy by written agreement only

ii. If there is no agreement to rebut, then it is CP

iii. If there is an agreement, it’s either SP or part SP/CP

iv. Only move to Step 2 if characterized all CP
b. Step 2: Remedy for SP Contributor

i. Get reimbursement automatically (based on tracing to SP funds) unless SP contributor has waived the right to reimbursement in writing

1. If traced to SP funds, SP contribution reimbursed

ii. Any appreciation is split 50/50

6. Property Acquired 1987 or Later – Anti-Lucas Legislation
a. Step 1: Characterize the Property

i. If titled CP, Joint Tenancy or Tenancy in Common, presumed CP at divorce

1. Can rebut presumption (for all of them) by written agreement only
2. No implied or oral agreements

ii. If there is no agreement to rebut, then it is CP

iii. If there is an agreement, it’s either SP or part SP/CP

iv. Only move to Step 2 if characterized all CP
b. Step 2: Remedy for SP Contributor

i. Get reimbursement automatically (based on tracing to SP funds) unless SP contributor has waived the right to reimbursement in writing

1. If traced to SP funds, SP contribution reimbursed

ii. Any appreciation is split 50/50

7. Reimbursement
a. SP contributor can be reimbursed for:

i. Funds used to purchase property

ii. Down payments

iii. Payments for improvements

iv. Payments to reduce principal of a loan used to finance a purchase or improvement

b. Cannot be reimbursed for:

i. Payments of interest on a loan

ii. Payments for maintenance, insurance on, or taxation of property

1. These things are expenses, not contributions

c. If Property Value is the Same

i. SP Contributor gets reimbursed for their contribution

ii. Appreciation is considered CP and is split 50/50

d. If Property Decreases in Value

i. SP Contributor gets what they put in, even if that leaves nothing left for CP (SP contributor gets reimbursed for their contribution first

ii. If there is a loan, both parties split the loan because that is considered CP
8. Which Law to Apply
a. We apply the law at the time the agreement was made, not at the time of the divorce

b. If there is no agreement, apply the law at time property was acquired

c. Applying Law Retroactively
i. General Rule – Anti-Lucas legislation cant be applied retroactively, because it would deprive someone of a vested right without due process

ii. How to determine if it can be applied retroactively:

1. Step 1: Can legislation be applied retroactively to characterization

a. Cannot apply retroactively to divorces filed before 1984, even if divorce isn’t final till after 1984

b. Can apply retroactively to divorce cases filed after 1984 when property is in joint tenancy 

i. Because in that case, it is not impairing a vested interest without due process, because Joint Tenancy does not vest until a tenant dies
2. Step 2: Reimbursement rules can never be applied retroactively

a. Doing so would deprive non-SP contributor of a vested right without due process

d. Case law re Retroactivity:

i. Buoul
1. Anti-Lucas statutes regarding characterization cannot apply where divorce proceedings were commenced before Jan 1, 1984 but were entered not final (on appeal) on that date

ii. Fabian
1. Anti-Lucas statutes regarding reimbursement cannot apply retroactively to divorce proceedings that were commenced before Jan 1 1984

iii. Hilke
1. Anti-Lucas statutes regarding characterization can apply retroactively to property acquired before 1984 where couple owned a home as joint tenants because the right of survivorship does not vest until one spouse dies and the divorce proceedings were commenced after Jan 1, 1984

iv. Heikes
1. Rule – Anti-Lucas statutes regarding reimbursement cannot be applied to proceedings that start after Jan 1, 1984

Improvements

1. Improvements – attached to existing property and cannot be sold separately from the property itself
a. i.e. addition of swimming pool, new rooms, adding a house to plot of land

2. Main Scenarios that Arise with Improvements

a. One Spouse Uses Their Separate Property to Improve Other Spouse’s Separate Property

i. Pre-2005 Rule – The SP Contributor has no right to reimbursement

1. There is a rebuttable presumption that the SP contribution was a gift to other spouse

2. Presumption can be rebutted with an agreement indicating it’s not a gift
a. Before 1985, written, oral, and implied agreement are okay

b. 1985 or later, written agreements only

ii. 2005 and After Rule – SP Contributor has a right to reimbursement of the SP used to improve the other spouse’s SP if they can trace to SP funds
1. There is no right to any interest or appreciation generated by property

a. Spouse who owns the property is entitled to appreciation

2. Can contract away the right to reimbursement by a written waiver stating that the SP is a gift or by transmutation
iii. Retroactive Application to SP Contributions for Acquisitions or Improvements Made Before 2005

1. Law is unsettled

2. Property acquired and improvements made prior to 2005 (both prior)

a. Not clear, but likely no retroactive application, assume it’s a gift and right to reimbursement

3. Property acquired prior to 2005, but improvements made after 2005

a. Unclear which date controls

b. Prof says probably the date of improvement controls

b. One Spouse Uses Community Property to Improve Other Spouse’s Separate Property
i. Pre-1975 Rule – H is manager and controller of CP, when he uses CP to improve W’s SP, H is deemed to have given a gift and there is no right to reimbursement, unless there is an agreement regarding reimbursement
1. As manager and controller by law, he is deemed to know what hes doing when he uses his SP to improve the other’s
2. Marriage of Warren
a. When a spouse attempts to improve his own property with community funds, the injured spouse is entitled to either the amount expended or the value added, whichever is greater, so that there is no benefit from the breach of trust
i. Community can benefit from the appreciation that is attributed to the improvement
b. Neither party intended it to be a gift, so presumption that it’s a gift is rebutted, community has right to reimbursement
ii. 1975-2001 Rule – Spouses now have equal management and control of CP, we assume it is a gift when CP funds are used to improve the other spouse’s SP
1. Comes up when one spouse makes the decision alone to spend CP on their own SP, look for a spouse that acts as “sole manager” or “without other spouse’s knowledge/consent”
iii. 2001-Present Rule – The Community is entitled to reimbursement without interest or appreciation (gift presumption eliminated)
iv. Retroactive Application Rule is Unclear
1. Spouse whose SP was improved would argue they had a vested right not to reimburse
c. One Spouse Uses Community Property to Improve Their Own Separate Property
i. Pre-1975 Rule – H is manager and controller of CP, so when he uses CP to improve his own SP, the community is entitled to reimbursement, unless W consented to the use of the CP funds
1. This is presumed to be unjust enrichment absent W’s consent
ii. 1975-1983 Rule – Spouses now have equal management and control of CP, if either spouse uses CP for their own benefit, the Community is entitled to reimbursement unless the other spouse consented to the use of the funds
1. Consent can be given by written, oral, or implied agreement
iii. 1984-2001 Rule – if either spouse uses CP for their own benefit, the Community is entitled to reimbursement unless the other spouse consented to the use of the funds
1. Consent can be given by written agreement only
iv. 2001-Present Rule – Unclear whether older case law still applies, current state of the law is uncertain
1. Idea that spouse, at divorce, would expect reimbursement even if they consented at the time
2. Reimbursement can be amount spent or value added, whichever is greater
d. One Spouse Uses Their Separate Property to Improve Community Property
i. Pre-2005 – Likely considered a gift to the community
ii. 2005 Legislation - SP Contributor gets right to reimbursement (without interest) for SP funds used to improve CP
Joint Titles at Death
1. Comparing Joint Tenancy and Community Property at Death
a. Spouse Dies Intestate
i. Community Property – surviving spouse gets all of the CP

ii. Joint Tenancy – surviving spouse gets all of the JT through right of survivorship

b. Spouse Dies with a Will

i. Community Property – surviving spouse may only get one half of CP (their half); decedent has a right to will away their half of the CP

ii. Joint Tenancy – surviving spouse gets all of the JT through right of survivorship

2. General Presumption for Joint Tenancy at Death

a. At death, the presumption follows the title
b. Joint tenancy is presumed to be a joint tenancy, CP is presumed to be CP
i. Presumption can be rebutted by an agreement between parties that the property was CP or SP, rather than joint tenancy

1. Must be agreement between parties, statement in one spouse’s will doesn’t work

ii. Pre 1985 – agreement may be written, oral, or implied

iii. 1985 and later – agreement must be in writing

c. *Compare to General Presumption at Divorce – JT property presumed to be CP

3. Deaths During Divorce Proceedings

a. Look at what actually ended the marriage, the death or the divorce
b. If Spouse Dies After Divorce is Granted but Before Property Issues are Determined

i. This is treated as a divorce case

1. Joint Tenancies presumed to be CP

2. Presumption is rebuttable by:
a. Written agreement between spouses

b. Writing in deed or title

ii. Marriage of Hilke
1. Facts: couple buy house as joint tenancy in 1969, file for divorce after 1984 legislation. Marriage dissolved, then W dies, property settlement not final. H claimed they had oral agreement re right of survivorship in the JT

2. Holding: divorce was final before death, so the marriage was ended by divorce, so the joint tenancy presumptions that come with divorce apply (JT presumed to be CP). The right of survivorship (feature of JT) is contingent until someone dies, it is not a vested right at divorce. Therefore, its ok to retroactively apply 1984 statute requiring agreements to be in writing. Oral agreement doesn’t fly

iii. Probate Code 5601 (after 2001)

1. Divorce automatically severs JT and destroys the right to survivorship

2. Divorce converts JT into a Tenancy in Common, each spouse has right to will away their share

c. If Spouse Dies After Petition for Dissolution Filed but Before Divorce is Granted

i. This is treated as a death case
1. Joint Tenancies presumed to be Joint Tenancy

2. Joint Tenancies presumed to be CP

3. Presumption is rebuttable by:

a. Written agreement between spouses

b. Writing in deed or title
4. Filing for divorce does not sever the Joint Tenancy, the actual granting of divorce does that

ii. Estate of Blair
1. Facts: couple buy home as joint tenancy, later separate, not yet officially divorced. W drafts new will leaving her estate to her sister. Before divorce is final, W dies.

2. Holding: Divorce had not yet occurred, the marriage is ended by death, so JT is presumed JT, so the right of survivorship is still valid. H gets the property in full. W cant will away her share of the property
4. Community Property with Right of Survivorship
a. This is a new type of title as of July 1, 2001

b. Divorce – property is presumed to be CP (each spouse would get ½)

c. Death – property is presumed to be Joint Tenancy and surviving spouse has right of survivorship (gets 100%)

d. Benefits of CP with Right of Survivorship

i. The Right of Survivorship itself

ii. Favorable Tax Treatment – when you acquire property under right of survivorship, it is not treated as a gain, while under a joint tenancy you will be taxed on a gain of the other 50% of the property

1. CP Right of Survivorship – entire basis of property is fair market value at death

a. Ex: $100k home, now worth $1M, H dies, W gets full ownership and sells

i. Property stepped up to $1M, when she sells for $1M she has zero taxable gain

2. Joint Tenancy – half the property gets stepped up basis to fair market value at death

a. Ex: $100k home, now worth $1M, H dies, W gets full ownership and sells

i. H’s half stepped up to $500k, W’s half stays at $50k (that she already had), when she sells for $1M she has $450 k taxable gain

e. If determined to be all CP, follow normal rules for jointly titled property at divorce

Commingled Bank Accounts
1. Commingling – when both CP and SP funds are deposited into the same account

2. Consumption from Commingled Accounts
a. Family Expense Presumption – spouses have a duty to provide support for one another during marriage
i. Rule 1: If funds from a commingled account are used to pay family expenses, we presume that CP funds are used first. SP funds are only deemed to be used for family expenses when CP funds are exhausted

ii. Rule 2: When SP funds are used to pay family expenses, the SP estate does not have a right to reimbursement, unless there is an agreement otherwise

b. Family expenses include: food, rent, medical and dental care, vacation (things consumed, not acquired)

3. Acquisitions from Commingled Accounts

a. This is when property is purchased (rather than paying for expenses)

b. Characterize Property
i. General CP Presumption – property acquired during marriage is presumed to be CP

1. SP Proponent can rebut by tracing the funds to SP source

c. Methods for Tracing from Commingled Accounts
i. Total Recapitulation – SPif, at the end of the marriage, SP can rebut presumption by showing that community expenses were greater than community income over the length of the marriage (there was a deficit in community income)
1. Characterization of property still at time of acquisition
2. Courts no longer use this
3. Only Use - Can only be used to establish character of property when, through no fault of their own, the SP proponent cannot prove the balance of income and expenditures at the time the property was acquired
a. Ex: fire, natural disaster (ledgers destroyed, less common now with online banking)
ii. Exhaustion Method – SP proponent can rebut the CP presumption by showing that, at the time of acquisition, all CP in the account was exhausted by family expenses (must show that community expenses exceeded community income at the time property acquired)
1. When commingling funds, you assume burden of keeping records to establish income and expenditures at the time asset is acquired
2. Most jurisdictions use this
3. This method is most favorable to the Community
4. Examples:
a. See v. See
i. Holding: a spouse who wants to ensure that SP will remain separate could easily keep a bank account for separate property funds and separate account for community funds
ii. Takeaway: rejected theory of Total Recapitulation because it would make it so that you couldn’t actually characterize property until the marriage ends, but character should be based on when it is acquired
iii. Direct Tracing Method – SP proponent can rebut CP presumption by showing (1) availability of SP funds, (2) intent of SP proponent to use those funds, and (3) must show disposition of funds via documentary evidence and testimony
1. This is most favorable to the SP proponent
2. Examples:
a. Estate of Murphy
i. Holding: can use direct tracing method but must also show disposition of the funds to show that SP funds were used to acquire property (evidence of a link between SP expenditures when they were made and the source of funds)
ii. Takeaway: you need a detailed schedule of funds going in and out to use direct tracing
b. Marriage of Frick
i. Facts: H commingled CP salary with SP income but showed that he received specific amounts of SP each month that he deposited into commingled account and paid a specific amount every month, testified his intent was to use SP funds to make payments
ii. Holding: not enough because records are inadequate, don’t show full activity of the account
iii. Takeaway: contemporaneous deposits and payments with testimony of intent are insufficient, need more detail
c. Marriage of Mix
i. Facts: W makes more than H, has separate SP account, argues property she bought is her SP, shows records of her SP deposits, expenses, and balances. Testifies that she intended to use SP funds
ii. Holding: records alone not enough to rebut presumption, but combined with testimony re intent, it was sufficient to rebut presumption

4. Jointly-Titled Accounts
a. General CP Presumption applies, but the SP proponent can rebut that presumption by tracing
Educational Degrees

1. Rule for Degrees

a. If a spouse attains an advanced degree during marriage and the community contributed to the cots of the education, the community gets reimbursement if the education or training substantially enhances the earning capacity of the party

i. Community Contributions include tuition, school fees, books, supplies, special living expenses (incurred because of education), but not ordinary living expenses (like child care or ordering take out)

b. Long-Term Marriages
i. If the couple has been married for over 10 years, it is presumed that the community has substantially benefitted and accumulated significant CP, so there is no need to reimburse

c. Short-Term Marriages
i. If the couple has been married for less than 10 years, it is presumed that the community has not substantially benefitted and accumulated significant CP, so there is a need to reimburse

d. Courts have a lot of discretion: reimbursement and assignment of a loan may be reduced or modified in the interest of justice

e. Reimbursement

i. Amount reimbursed will be for the amount spent plus the legal rate of interest per year (10% annually)

ii. Reimbursement is given to the community, so any amount reimbursed is split

2. Educational Loans

a. Rule – a loan incurred prior to or during marriage for education is assigned to the student spouse

i. Debt follows the student at divorce

b. Rule – If the community funds are used to pay off a loan, then the community gets reimbursement

i. If spouse pays for own degree with SP, obviously no reimbursement

ii. If one spouse pays for the other’s degree with SP, there may be reimbursement

3. When Reimbursement is Available

a. Available When – education or training substantially enhances the earning capacity of the spouse seeking the education (e.g. medical school, law school)

i. Requirements:

1. Student spouse pursued the education or training to substantially enhance earning capacity

2. Earning capacity actually was enhanced by the education

b. Not Available When – the degree is pursued merely because they are of interest to the spouse seeking the degree

c. Example:

i. Marriage of Graham
1. Facts: H was cop, decided to get law degree, W is nurse. H enrolls in school at night and continues to be cop. Gets law degree just because he is interested and wanted to improve education. Education financed with loan. Community pays $12k for tuition and expenses. Couple splits while hes in law school, W wants reimbursement
2. Holding: He’s still in school, too speculative to figure out if he is going to make more money in the future or not. We need subjective test (what was the intent) and showing of increased earning.
3. Takeaway: law school does not enhance earning capacity as a matter of law, it is required that you show actual increase in earning capacity due to the degree
Community Businesses and Professional Practices
1. If a spouse’s business or professional practice is acquired during marriage, that business or practice is Community Property, including both:

a. Tangible Property – real estate, equipment, inventory, office furniture, money in the bank

b. Intangible Property – goodwill

2. Goodwill
a. An expectation of continued public patronage, customer loyalty, and a value placed on the probability that an establishment will continue to exist and be successful

i. Value of a business in excess of its assets

b. Goodwill is transferable (it is transferred along with the business when it is sold)

c. Businesses and professionals (lawyers and doctors) can develop goodwill (Mueller)
d. Finby – Financial advisors may have goodwill depending on how successful they are

3. Valuing Goodwill

a. Essentially a battle of experts (business spouse will argue its small, other spouse the opposite)

i. Foster – could really be anything, its always somebodys opinion

b. Two Main Methods:

i. Market Analysis – what would a potential buyer pay for the community business if sold at the time of divorce 
1. Goodwill = total value of business - assets

ii. Capitalization Method – what is the net income of the professional practice for one year subtracted by a reasonable salary for a professional of comparable experiences multiplied times a number of years (valid under Foster)
1. Projection of how successful the business is going to be based on how successful it has been

2. Goodwill = net income – reasonable salary * multiplier

c. Cannot value goodwill by any method that takes into account post-marital efforts of either spouse (Fortier)
i. The earnings and projected earnings of a spouse after separation are their SP

ii. All value of goodwill must exist at time of divorce

4. No Goodwill for Celebrities

a. Celebrity goodwill is not a property right divisible at divorce

b. A person doing business does not constitute a business (they aren’t a practice, like a doctor or lawyer)

c. Artists, entertainers, athletes are not professionals for whom goodwill attaches

d. McTiernan – celebrity professional standing is entirely personal and cannot be sold or transferred

Separate Property Businesses
1. Basic Rule – if a spouse owns a business from before marriage or starts a business during marriage with SP funds, then the business is SP 

a. Rents, issues, and profits of the business are SP

b. The business remains SP even though the spouse expends efforts on it during marriage

c. Exception – particularly in long term marriages where most of the wealth comes from the SP business, the community may be entitled to part of the increase in value of the SP business

2. Allocating Increase in Business Value to Other Spouse

a. Pereira Approach – used when the increase in value can be attributed to community effort

i. Substantial growth cant be traced to market conditions

ii. Substantial growth from the spouse’s efforts, some special skill or talent led to the growth

iii. Formula: Initial Investment + (Initial Investment * Legal Interest Rate * # of Years)

1. Fair return on investment for SP proponent

2. Legal interest rate is 10% (or 7% if before 1955)

3. Any excess is given to the community and divided between the spouses

iv. This approach favors the community

b. Van Camp Approach – used when the increase in value can be attributed to something other than community effort

i. When business growth is about the same as other similar businesses, if unusual economic events helped all such businesses, and if businesses grew without special skills or talent of the SP spouse

ii. Formula: CP = (Reasonable Salary * # Years Married) – (Family Expenses * # Years Married); SP = Current Value of Business – CP
1. Community gets reasonable value of SP spouse’s services (what their salary would be if they did not receive an actual salary, or their actual salary if its reasonable)

2. Remainder is SP

3. Community expenses are subtracted from CP

iii. This approach favors the SP spouse

c. Reverse Pereira/Van Camp – increase in value after separation, pg 180

Management and Control of Community Property
1. Prior to 1975 – H had management and control over CP, except for W’s CP earnings if not commingled

2. As of 1/1/1975 – Spouses have equal management and control

a. Law is retroactively applied to property earned, acquired or attained pre 1975

3. Management and Control of Community Personal Property

a. Personal property includes everything that is not land or real estate

i. Clothing, jewelry, money, belongings

b. General Rule: either spouse has management and control over community personal property, so either spouse can spend CP as if it were his or her SP and control the earnings of the working spouse

c. Limitations on General Rule:

i. Bank Accounts in One Spouse’s Name
1. Access is limited to that spouse

2. Other spouse may obtain court order to have name added

3. Any CP in account remains CP, doesn’t transmute to one of their SP
ii. Family Dwelling; Apparel
1. Before a spouse sells, conveys, or encumbers CP used as the family dwelling, or the furniture, furnishings, or fittings of the home, or the clothing or wearing apparel of the other spouse or minor children which is community personal property, spouse must get written consent of the other spouse

2. If spouse fails to obtain written consent, encumbrance is void, creditor must return any item the creditor takes to satisfy the encumbrance

a. Policy protects spouse and children before creditors
iii. Gifts to Third Parties
1. Before a spouse gives or disposes of CP personal property for less than fair and reasonable value, they must get the written consent of the other spouse

2. During Marriage: a nonconsenting spouse can ratify the gift or revoke it and sue to recover all of the property for the community

3. After Death of Donor Spouse: a nonconsenting spouse can ratify the gift or void the gifts up to ½ of its value

4. Fields v. Michael
a. Facts: H gives away $480K to various people without W consent, those people eventually use it up. W could not recover money from third parties, so she wanted to sue H’s estate
b. Holding: court allows her to do so because courts are more concerned with trying to make the wrong spouse whole
c. Takeaway: a spouse whose CP rights have been violated is entitled to pursue whatever course is best calculated to give effective relief

5. Something given in return for fair and valuable consideration is not a gift
iv. Community Property Businesses
1. Primary management and control is in the spouse who operates or manages the businesses (which is all or substantially all CP)

2. Prior Written Notice is required for major transactions like selling/leasing, exchanging, encumbering all or substantially personal property used in business

a. Notice, not consent

b. Failure to provide notice may entitle other spouse to sue for breach of fiduciary duty or obtain an accounting (but cannot invalidated the sale)

i. If spouse sells, but there is no monetary loss, hard to argue any injury

4. Management and Control of Community Real Property

a. General Rule – both spouses have equal management and control

b. Joinder:

i. Required for sale, conveyance, encumbrance, or leases over 1 year

ii. Spouses must join in executing an instrument in which community real property is sold, conveyed, encumbered, or leased for 1 year or more 

iii. Joinder Rule – there is a presumption of validity of the sale if the purchaser in good faith did not know about the marriage of the spouse who sold the property

1. Happens when title is held in one spouses name and sells without other joining

2. Other spouse can void the sale, but the community has to pay the bona fide purchaser back (need to make the buyer whole again with current value of property)

iv. If one spouse encumbers property without the other joining, the encumbrance is void

5. Fiduciary Duties in Management and Control

a. Spouses owe each other a fiduciary duty that includes:

i. Highest good faith and fair dealing

ii. Neither spouse shall take any unfair advantage of the other

iii. Same rights and duties as nonmarital business partners

b. Fiduciary Duties last until the time that all assets and liabilities have been divided

c. Specific Duties:

i. Duty to Disclose – must disclose true and full information regarding any CP transaction

1. Before 2001 – upon request

2. 2001 and after – without demand (affirmative duty to disclose)

a. Retroactively applied by Fossum and Marqulis, not by Walker
3. Failure to disclose is only a breach if it results in impairment (decreased value of spouse’s half interest in CP

4. Duty continues after separation until final distribution of assets

5. Also includes:

a. Access at all times to books kept regarding a transaction: business records, bank accounts, retirement funds, bills

b. Accounting: a spouse should be responsible for benefits or profits of CP in order to protect and answer to the other spouse (if you make a bunch of money on some transaction, need to inform spouse

ii. Duty of Care – refrain from grossly negligent or reckless conduct, intentional conduct, or a knowing violation of the law

1. Need gross negligence or reckless conduct, ordinary negligence is not a breach

a. Marriage of Duffy
i. Facts: H took $500K out of an IRA and invested in stock, lost half

ii. Holding: court holds that investing all retirement savings in volatile stock is not a breach because there isn’t a duty to be reasonably prudent investor

iii. Takeaway: overturned by 2002 legislation, so it could be a breach, but should be discussed, may be fact specific

2. Intentional misconduct or knowing violation of the law is a breach

a. Beltran – H forfeited his pension because of a criminal conviction, so he had to reimburse the community for the amount of the pension

b. Stitt – W had to pay attorneys fees to defend against embezzlement charges. W was solely responsible for the fees, they were not a community debt because her actions were knowing violation of law

i. It is not a breach if you get sued and have to use CP funds to defend against the suit

iii. Unfair Advantage – a spouse may not take unfair advantage of the other

1. Presumption of Undue Influence - If one spouse is advantaged by a transaction, a presumption arises that the advantaged spouse exercised undue influence over the other spouse

2. Burden of proof on advantaged spouse to rebut the presumption by establishing:

a. Transaction was freely and voluntarily entered into

b. With full knowledge of all facts, and

c. With complete understanding of its effects

3. Investing your own SP rather than CP is not a breach

4. Marriage of Lucero
a. Facts: H used SP funds instead of CP to reinstate a pension, thus making the pension his SP and depriving W of her CP interest in it

b. Holding: this is taking unfair advantage of W because it actively deprived her of her share of the pension

c. Takeaway: it is a breach to use SP to deprive a spouse of CP opportunities/investments

5. Marriage of Delaney
a. Facts: H has SP residence, decides to convey to couple as joint tenants, affecting transmutation (signed by adversely affected party). Advantage to W, but H had dementia and she acted as his financial advisor, H did not understand

b. Holding: W has advantage, presumption of undue influence, W cant rebut it due to H’s dementia

c. Takeaway: breach by forcing spouse to give up a CP interest in property, cant show it was free and voluntary to rebut presumption

6. Marriage of Mathews
a. Facts: W executes deed giving her CP interest in home to H as his SP

b. Holding: no breach, valid transmutation, W managed all finances and full understood, H was able to rebut presumption

c. Takeaway: if you can prove it was freely and voluntarily entered into, presumption is rebutted

7. Marriage of Fossum
a. Facts: couple buy house, put in H’s name for better interest rate, agreement that H reconvey it back to both names after they get the interest rate, never did
b. Holding: breach of fiduciary duty for failing to carry out that promise, failure to deal with spouse in utmost good faith
c. Takeaway: it’s a breach to obtain an unfair advantage over a spouse by failing to carry out a promise to add name to deed
6. Restraints During Divorce Proceeding

a. Upon Summons – TRO restricts transferring, encumbering, concealing, or disposing of any property (SP or CP) without written consent of other spouse or a court order

b. Exceptions:

i. In the usual course of business (business expenditures)

ii. For necessities of life (food and rent without permission)

iii. Securing divorce attorney

iv. Extraordinary expenditures (need to give 5 days notice)

c. McTiernan v. Dubrow
i. Facts: H sells CP stock without informing W or court

ii. Holding: not malicious violation, but CP is harmed because price went up after sale

iii. Takeaway: violation of the TRO, even if not malicious, is equivalent to the breach of fiduciary duty

7. Remedies for Breach of Fiduciary Duty

a. Malicious Breaches – innocent spouse gets 100% of the value of the asset undisclosed or transferred in breach of fiduciary duty

i. Marriage of Rossi
1. Facts: W is housekeeper, H alcoholic. W alleges H is verbally abusive, right before divorce W wins lottery and doesn’t tell H

2. Holding: this is a malicious falure to disclose, court awards 100% of winnings to H because she actively concealed this and had duty to disclose it

3. Takeaway: failure to disclose CP asset during marriage is a breach

b. Non-Malicious Breaches – innocent spouse gets 50% of the value of the asset plus attorney’s fees and court costs

i. Value is based on the higher of the date of breach, date of award by court, or date of sale

c. Other Remedies:

i. Court ordered accounting

ii. Court order to add name to title of CP held in other spouse’s name

Creditor Rights
1. General Rules During Marriage
a. General Rule: the community estate is liable for debts incurred by either spouse before or during marriage

i. Child Support and Spousal Support are treated as debt incurred before marriage, so the community estate may be liable (SP of debtor spouse and CP may be liable)

1. The community estate has right to reimbursement for CP paid

ii. Exception: A spouse can shield CP earnings from a debt incurred by the other spouse before marriage by (1) keeping earnings in separate account in her name only and (2) not commingling those earnings with other CP

iii. Public Policy – protect creditors

b. General Rule: a spouse’s SP is liable for debts incurred before or during marriage, but not the other spouse’s debt (only liable for own debts)

i. Exceptions:

1. A married person is personally liable (both CP and SP) for debt incurred for the necessaries of life while the spouses are living together
a. Necessaries of Life – things that keep you in the lifestyle to which you are accustomed, things that maintain station in life
2. A married person is personally liable (both CP and SP) for debt incurred for the common necessaries of life while spouses are living apart (for either spouse or children, debt assigned based on ability to pay)
a. Common Necessaries of Life – basic necessities like food, medical care, rent, clothing

2. Tort Obligations
a. Debt for torts is considered to be incurred when the tort occurs

b. General Rule: if a tortfeasor spouse was performing an activity for the benefit of the community, then the community estate is used first to pay the debt (tort while doing job, etc.)

c. General Rule: If the tortfeasor spouse was not performing an activity for the benefit of the community, then the tortfeasor’s SP is reached first (intentional torts, criminal activity)

3. Rules Upon Divorce

a. Once you are living separate and apart, your earnings are SP, not CP

b. How to Determine if a Couple is Living Separate and Apart:

i. Look at conduct, not intent

1. Marriage of Baragry
a. Facts: H moves out and is living single, but still gets benefits of marriage (goes home for dinners, W does laundry, goes to games with kids, family vacations, joint tax returns. H files for divorce 4 years later

b. Holding: H’s earnings were not SP, they were still living as a married couple

c. Takeaway: if living separate and apart, earnings would be SP, but if couple continues the full appearance of marriage, conduct doesn’t indicate separate and apart

ii. Look for continuing economic ties, emotional ties, social ties, sexual relationship, and attempts at reconciliation

1. Marriage of Hardin - Evidence of marriage counseling or attempts at reconciliation will lead to a finding of not separate and apart

iii. Look at parties’ subjective intent as objectively determined by all the evidence reflecting the parties’ words and actions during the disputed time, not what society at large would perceive

1. Marriage of Manfer
a. Facts: W argues that private conduct of couple should control, H argued that public conduct should control because their separation was kept secret

b. Holding: court holds that you should look at all relevant facts to determine what the party’s intent was, not just what the public would see
c. Senate Bill 1255 - It is possible to find “Separate and Apart” under these factors, even if living in the same house

d. Characterizing Debts Upon Divorce

i. General Rule – Debts are allocated based on when they were acquired

1. Debts from before marriage assigned to spouse who incurred them

2. Debts from during marriage and before separation:

a. Community Debts divided equally (debts for benefit of the community: necessary expenses, debts from negligent torts)

b. Separate Debts assigned to spouse who incurred them (debts not for benefit of community; intentional torts and crimes are never for benefit of community)
ii. Educational Loans – assigned to the spouse who received or is receiving the education or training

iii. Tort Liability

1. Torts based on an act performed for the benefit of the community – assigned to the community

2. Torts based on an act not performed for the benefit of the community – assigned to the tortfeasor

iv. When Debts are Greater than Community Assets
1. Excess debt must be assigned as is just and equitable (decided by judge), based on parties’ relative ability to pay and what the debt was for

Premarital Agreements

1. Purpose – allows couples to opt out of community property law (most commonly providing that each spouse’s earnings during marriage are their own SP

2. Pre-1986
a. General Rule – waivers of all spousal support are not enforceable, but you are allowed to provide for the minimum 14 months and then waive

i. An economically inferior spouse (in addition to asking for spousal support) can challenge a Premarital Agreement based on (at the time of signing) (1) Undue Influence, (2) Fraud, or (3) Duress.

ii. Examples:

1. Estate of Nelson
a. Facts: H wealthier, older, more sophisticated, W is 22 year old pregnant secretary who signed premarital agreement waiving all spousal support

b. Holding: this is invalid

c. Takeaway: example of undue influence

2. Marriage of Dawley
a. Facts: W was educated and sought legal counsel before executing the agreement, even though she faced unplanned pregnancy, H agreed to provide spousal support for first 14 months

b. Holding: this is valid

c. Takeaway: example of no undue influence

b. Public Policy – premarital agreements cannot promote, foster or encourage divorce (like by giving large monetary benefit to economically inferior spouse upon divorce)

i. Violates public policy to have premarital agreements that promote divorce as a good financial decision

ii. Prefer ex being supported by ex-spouse rather than the state

3. As of 1986 Premarital Agreement Act (1986-2002)
a. Applies to agreements executed on or after 1/1/1986, no retroactive application

b. Writing Requirement

i. Premarital agreements must be in writing and signed by both parties

ii. Can only be amended or revoked by writing signed by both parties

c. Contract Law

i. Consideration not required

ii. Terms must be stated with sufficient certainty to be an enforceable contract

iii. Statute of Frauds applies:

1. Parol evidence IS NOT admissible to establish the substance of the agreement (like inserting missing terms and conditions that would make an otherwise unenforceable agreement enforceable)

2. Parol IS admissible to interpret existing terms

iv. Promissory Estoppel – applies when party seeking enforcement performed their part of the bargain and irretrievably changed position by doing so

1. Hall v. Hall
a. Facts: H orally tells W hat if she marries him, she can live in house until she dies but has to quit her job, apply for social security when she turns 62, pay him $10K. W agrees and does all of that

b. Holding: W performed her part and in doing so irreparably changed her position, so court gives effect to their oral agreement

d. Subjects of Premarital Agreements

i. Essentially anything (typically rights to property, personal rights and obligations)

ii. Cannot include:

1. Anything that violates public policy

2. Child Support

3. Condition that agreement is void if one spouse cheats

e. Defenses Against Enforceability

i. Agreement was not executed voluntarily (at time of signing)

1. Fraud, coercion, or lack of knowledge

2. Marriage of Bonds Factors

a. Facts: W not employed; H is baseball player makes six figures. Sign premarital agreement, both waive rights to each other’s earnings during marriage. Divorce. H now making millions. W claims agreement was not entered voluntarily

b. Holding: it was voluntary, W understood what she was doing and had opportunity to consult independent counsel

c. Factors:

i. Did the parties have time to consider the agreement (proximity of execution and wedding)

ii. Is there surprise from presentation of the agreement (were terms discussed or was person blindsided)

iii. Presence or absence of independent counsel and opportunity to consult independent counsel

iv. Is there inequity of bargaining power (age and sophistication)

v. Did parties disclose their assets

vi. Did parties understand the intent/purpose of the agreement

ii. Agreement was unconscionable when executed

1. Party arguing against enforcement of the agreement has the burden of showing all of the below:

a. Prior to execution, spouse was not provided with fair and reasonable disclosure of property or financial obligations in agreement, AND

i. Insufficient information

b. Spouse did not voluntarily waive, in writing, right to disclosure of property and financial obligations, AND

c. Spouse did not have actual knowledge, or reasonably could not have acquired adequate knowledge, of the property or financial obligations 

2. Absence of one factor will save an otherwise unconscionable contract, enforceable

f. No Retroactivity

4. 2002 Premarital Agreement Act (effective 1/1/2002)
a. Legislation was an attempt to make it harder to waive spousal support
b. Subjects of Premarital Agreements – Same as 1986, except restrictions on waiving support

c. Requirements of Valid Premarital Agreements
i. Legal Counsel Requirement:
1. Waiver or limitation of spousal support will not be enforced unless independent legal counsel represented the party against whom enforcement is sought at the time the PMA was signed
2. Okay if right to independent legal counsel was waived in a separate writing
a. Must be fully informed re terms and effect and rights given up
b. Must receive writing describing rights given up and obligations undertaken
c. Must be proficient in language of that written explanation
d. Must execute document, on or before signing, declaring receipt of written explanation and who provided it
e. Must be done without undue influence, fraud, or duress
3. 7-Day Requirement
a. If not represented by counsel, need at least 7 days between receiving agreement and signing (Marriage of Hill & Ditmer)
b. If both parties are represented by independent counsel, this requirement is not applicable (Marriage of Cadwell-Faso & Faso)
ii. Unconscionability Requirement:
1. Agreement must not be unconscionable at the time of enforcement (time of divorce), even if the party had independent legal counsel 
a. If unconscionable at time of divorce, waiver will not be enforced
b. (would likely be unconscionable if wealthy spouse pays nothing to economically inferior spouse)
d. Retroactivity

i. Legislature was silent as to retroactivity of 2002 amendment (whereas 1986 has no retroactivity)
ii. General Rule: the family code applies retroactively unless it deprives someone of a vested right without due process
1. Unconscionability of spousal support waiver can be considered at the time of enforcement/divorce is applied retroactively
a. Can still look at the time of signing to determine unconscionability
2. Requirement that parties have independent counsel to waive support is NOT applied retroactively
3. 7 Day Waiting Requirement not applied retroactively
iii. Marriage of Rosendale
1. Facts: couple both represented by counsel. Agreement signed before wedding. W waives right to support. W gets in accident and has a lot of health problems. Upon divorce, unclear whether she will be able to support herself. Agreement was signed before 2002, divorce was after 2002.
2. Holding: at time of divorce, it would be unconscionable to give effect to the waiver. Court applies unconscionability requirement retroactively
3. Takeaway: can look at time of divorce for unconscionability even if signed prior to 2002
Unmarried Cohabitants, Putative Spouses, Domestic Partners

1. Unmarried Cohabitants
a. Cohabitants – when people live together and act married but are not legally married

b. Governed by Marvin v. Marvin
i. Marvin v. Marvin
1. Facts: Michelle claims that she and Lee had oral agreement to share property acquired during their relationship and that she agreed to give up career and be his companion, homemaker, and cook in exchange for his support for life. Lee claims it was based on sexual services
2. Holding: Michelle unable to prove claim re agreement
3. Takeaway: courts don’t like these facts and would prefer that you get married or enter contractual agreement.  Difficult to recover under Marvin, if you get to stay home while one partner works, then courts typically find you receive value for your services
ii. Distributing property acquiring during nonmarital relationship is governed by judicial decision, not Community Property law (meaning case law, not family code)

iii. Express Contracts – between nonmarital partners will be enforced unless based on paying someone for sex (oral or written contract)

1. Contract can be based on essentially anything legal (so no prostitution)

iv. No Express Contracts – courts will look at the conduct of the parties to determine if there is an implied-in-fact agreement or partnership or joint venture

v. Implied-in-Fact Contracts – courts will look at parties’ behavior to see if there was a decision to share property during the relationship

1. Long-Term, Marital-Like Relationship – best case scenario

2. All property accumulated during relationship considered Quasi-Marital Property

3. Factors to Consider:

a. Holding self out to be husband and wife

b. Take last name

c. Have home/property together

d. Have children

e. One works one maintains home

f. Joint Decision-making 

4. Maglica v. Maglica
a. Facts: woman has long term relationship with man, takes his name, they hold themselves out as married, she works in his business and makes significant contributions to its success

b. Holding: sharing conduct established implied in fact agreement to share property

c. Equitable Remedies may be available

i. Quantum Meruit – reasonable value of services rendered – reasonable value of support received

1. Services being taking care of kids/home, paying bills

2. Support being expenses paid, living in someone elses home

3. If you give services and get support, equitable remedies rarely given

d. Same Sex Relationships

i. All aspects of cohabitants apply the same to same-sex couples

ii. Whorton v. Dillingham
1. Facts: same sex couple have contract including to act as companion, confidant, travel and social companion, and lover, as well as chauffeur, guard, secretary, and partner in real estate.

2. Holding: court looks at the job-like roles and partner in real estate part and says this will support an implied in fact contract, with partner in real estate being key because it showed economic partnership as well as social
2. Putative Spouses
a. Two types of Defective Marriages

i. Void – marriages that can never be valid, no CP rights can arise, and a spouse cannot ratify the marriage

1. Includes bigamous marriages (either due to multiple spouses or because they had not fully divorced a prior spouse before marrying)

2. Includes any marriage that violates law (like marriages of incest
ii. Voidable – marriages based on fraud or misrepresentation, wronged spouse can ratify the marriage and CP rights will arise from the time of marriage, or they may choose to annul 
1. If ratified – marriage becomes valid, property rights attach

2. If annulled – no property rights arise

3. Misrepresentation: must be more than something like simple cheating

a. Ex: W pregnant with another mans child, H hiding affair with W’s sibling, one spouse under age of consent or of unsound mind (something akin to a double life)

b. Putative Spouse Doctrine
i. Equitable doctrine designed to protect a spouse that believes that he or she actually acquired CP rights

ii. Rule at Death: if the spouse has a good faith belief in the validity of the marriage, that spouse attains putative spouse status and has rights to both quasi-CP and decedent’s SP via right of survivorship

1. Quasi-CP property subject to normal CP rules

iii. Requirements for Putative Spouse Doctrine to Apply:

1. Void or Voidable Marriage, AND

2. Good Faith Belief by at least one party that Marriage Was Valid

a. Ceja Factors to consider:

i. Look at Totality of circumstances

ii. Did they try to fulfill the requirements of CA law (marriage license, ceremony)

iii. How believable is the supposed good faith?

1. Personal background and experience

2. Is it reasonable for THIS person, not a reasonable person standard

iv. Ceja Case

1. Facts: couple get married, H not divorced from first wife, married in church w/ 250 guests, had marriage license, church ceremony, wore rings, lived together, joint taxes, joint checking account. H died 3 years later, W wanted wrongful death payout from employer. Issue whether she had good faith belief in valid marriage

2. Holding: this is sufficient for good faith belief

b. Marriage of Vryionis
i. Facts: W is prof, marries boss in private muslim ceremony. Never lived together, never had economic ties or shared property, W knew H dated other women. W claimed to not know CA law, but she had been married before in CA

ii. Holding: could not have had reasonable belief that this was valid, no procedural efforts were made

iv. Use of Doctrine to Protect Bad Faith Spouse Also

1. Appellate court split as to whether bad faith putative spouse can receive a share of property accumulated during marriage due to earnings of good faith spouse

2. Marriage of Tejada – yes

3. Marriage Xia Guo & Xiao Hua Sun – no

c. If Putative Spouse Doctrine makes them Putative Spouses…

i. Get status of putative spouses

ii. Parties divide property that would have been CP or Quasi CP as if marriage had not been defective

iii. Doctrine only applies as long as the maintain their good faith belief

1. Once belief ends, they are treated as unmarried cohabitants

iv. At Death:

1. Putative surviving spouse treated same as surviving spouse

2. If someone has a real spouse and a putative spouse, estate is divided equally between them

3. Domestic Partners
a. Includes same sex couples or opposite-sex couples where both parties are over 62 and eligible for social security benefits

b. Pre-2000
i. Unmarried couples treated as unmarried cohabitants, no property rights arise automatically as a result of the marriage

ii. Subject to Marvin
c. 1/1/2000 – 6/30/2003

i. Couples allowed to register as domestic partners

1. Hospital visitation, shared health insurance

2. Must live together

3. If acquiring property in joint title, treated like unmarried people who have joint title

ii. Still treated as unmarried cohabitants as far as property rights are concerned

d. 7/1/2003 – 12/31/2004
i. Upon death, domestic partners are treated as spouses under the probate code (intestate death)

ii. Still no CP rights upon termination of partnership, property bought together goes by title JT or Tenancy in Common

e. 1/1/2005 and Later

i. CA Domestic Partner Rights and Responsibility Act of 2003 effective

ii. Domestic partners get same rights as if married

1. Subject to CP law at death and at dissolution

2. Have access to Putative Spouse doctrine (probably)
