International Law Outline
I. Basics of Int’l law: 
a. Originated in Westphalian Sovereignty, attributed to treaties made @ end of 30 yrs war (1648)
i. all states legally equal (as a matter of law*)
1. fully sovereign within own territory
ii. Principle of non-intervention
1. Outside states do not have the right to interfere with laws within other states
iii. *States must consent to regulation/jurisdiction
b. What is “International Law?”
i. Law that governs relations between states (mostly)
ii. International Human Rights Law (IHRL) (partly)
c. Who makes International Law?    → *STATES!
d. Supranational Law - form of international law that takes precedent over state law
i. U.S. has not accepted any supranational law
e. The Lotus (France v. Turkey) Permanent court of Int’l Justice (1927)
i. Takeaway: state conduct is only constrained by established international law
1. States can do whatever unless there is a specific international law refraining it
f. Not International Law:
i. Soft Law - doc or source which is influential in dev. of law but is not actually law 
ii. Domestic Law - law of country
iii. Foreign Law - domestic law of a different country
iv. Transnational Law - law which has legal applications/applies/extends across a border
1. Extraterritorially
g. Public v. Private International Law
i. Public - law that states agree to that regulate conduct b/w states
ii. Private - domestic law decided b/w parties that govern a transaction (ex: a contract)
h. Is International Law “Real” Law?    → Yes, it is often followed more than domestic law
II. Sources of International Law 
I. Art. 38 of the International Court of Justice Statute:
A. The court … shall apply:
1. International conventions (treaties)… establishing rules expressly recognized by the contesting states;
2. International custom (CIL), as evidence of a general practice as law;
3. The general principles of law recognized by civilized nations
4. Judicial decisions* and the teaching of the most highly qualified publicists of the various nations
-*Art. 59: decisions binding only to case parties (so, persuasive authority)
-1-3 = sources of law 
4 = Subsidiary Means of Identifying Law
-ICJ is an attachment to the UN charter
-Statute tells court where specifically to look to find rules of decision on int’l law
I. Treaties - Major source of international law
A. Publicists
II. Customary Practice - Another Major Source
A. Courts Decisions
(a) Overlap of the two = General principle of law
III. Court Decisions
A. Which Courts?
1. International
a) Don’t read judge decisions as definite source of law, but evidence of what law is in civil law
2. National
a) Look to SC decisions in states where address issues in int’l law
3. Precedential or Persuasive authority?     → Persuasive
IV. Work of Publicists
A. What counts/where would you look?
1. Law review, articles, books, published works
B. Lex Lata = law as it is (the current state of the law)
C. Lex Ferenda = (the law as it should be)
III. General Principles of Law
A. General principles of law are those commonly found in major legal systems of the world, e.g.: 
(won’t be tested on these specific ones)...
IV. *Customary International Law Defined
Two constitutive elements:
1. State Practice AND
a. Any act attributable to government potentially relevant, such as:
i. Physical acts, Treaties, Unilateral declarations/press releases
2. Sense of Legal Obligation (opinio juris)
A. Persistent Objector must object to the rule while it is being formed and persistently object to it
a. does not mean can never follow rule, can follow it @ times & still be persistent objector
B. Int’l law assumes that by agreeing to become a State you agree to all rules (previous CIL) made by states at that time
a. *New states can’t object to existing law, only to new ones after they became a state
C. CIL historically/why it matters today
a. Traditionally most int’l law rules CIL
i. Called “Law of Nations” until mid 19th
b. Global multinational treaties largely 20th century development
i. Major focus of international law today
c. *CIL still plays important role where:
i. No treaty governs a subject
ii. Some or all states not treaty parties
iii. Gaps in facial treaty coverage
D. International Court of Justice = persuasive authority only bc only states can make int’l law!
a. Sometimes Customary law becomes part of treaties, and sometimes provisions of treaties become customary law. The overlap is very important. 
E. Jus Cogens Norms
a. 1969 Vienna Convention on Law of Treaties Article 53 Treaties conflicting with a peremptory norm of international law (jus cogens) → has become CIL
i. A treaty is void if, it conflicts with a peremptory norm of general int’l law. 
1. A peremptory norm is a norm from which no derogation is permitted & can be modified only by a subsequent norm of general int’l law of same character.  Ex: prohibition on torture, genocide, slavery, aggression
F. Obligation Erga Omnes
a. → Obligation owed to all states
i. *Any nation can seek redress for violation
ii. Normally only injured state has ground for redress
b. May be  created by treaty or customary law
c. Widely accepted examples include:
i. Waging war of aggression
ii. Prohibitions on genocide, slavery, torture
iii. Neutrality of space/Antarctica
iv. Freedom of navigation in international waterways
d. Some jus cogens norms are obligation erga omnes and vice versa, but important to know which ones are not one of the other
i. If Q is about conduct/ what state can do → Jus Cogens Norms
ii. If Q is about enforcement → Obligation Erga Omnes
Differences between treaties and customary law
a. Treaties are only going to bind the states that choose to consent to those rules
b. CIL is going to bind all states regardless of whether they created it by virtue of being a state
i. Exception: persistent objector who objected at time of formation
V. Treaties* 
A. What is a treaty?
a. Between states (2 or more)
b. In writing 
c. Intended to create obligations under international law
d. Nomenclature essentially irrelevant (Treaty, Agreement, Convention, Charter)
i. Statute - essentially, the governing doc that creates an int’l court or organization
ii. Protocol - treaty which modifies, amends, updates or supplements another T
e. May be an exchange of notes
f. Does not have to be signed
B. Domestic Law Application
a. VCLT applies to treaty provisions intended to be governed by int’l law
b. Some state dealings governed by domestic law
i. E.g.: contracts, property.       May be included in treaties but outside VCLT rules
C. Who can be a treaty party?
a. “Concluded between states…”
i. Federal states     (Only the federal gov’t, not individual states)
ii. Separate territories? Ex: Special administrative regions (Hong Kong)
1. This is a grey area, treated on a case by case basis
iii. Special cases? Ex: Taiwan, is not real “China,” so some states won’t allow both in a treaty    (becomes a choice by the states in the treaty)
iv. International Organizations?     Yes
D. MOU
a. Memo of Understanding - customary means to capture mutual views w.o creating binding obligations
b. Nomenclature not always consistent
1. Treaties should use language of obligation:
a. Shall, undertake, obligations, enter into force, etc.
2. MOUs should use less imperative terms:
a. Will, come into operation or effect, etc.
c. Now used (abused?) for practical reasons
i. States don’t want b trapped, they have to register it w the secretary general & it becomes public knowledge, treaties have to be approved, but MOUs don’t
ii. Political: avoid domestic ratification process
iii. ConfidentIality: no registration requirement
E. *TREATIES MUST BE REGISTERED WITH THE U.N. 
F. Ratification: states have to consent to be bound by int’l laws or rules, 
a. Act by which states signify their willingness to be bound by the terms of the treaty
Ratification =  state consent


-as a legal matter, accession (joining treaty after the fact) & ratification is same thing
G. Negotiations and Drafting
a. Plenipotentiaries negotiate treaties
i. Individual with “full powers”
b. Treaty negotiated by individual w.o full powers null unless State endorses their actions
c. Certain persons have implicit full-powers (Big 3)
i. Head of State
ii. Head of Government
iii. Minister of Foreign Affairs ( U.S. = Secretary of State)
H. The legal effect of a state being a signatory of a treaty?

a. The state must not defeat the object and purpose of the treaty
I. Adoption/Authentication/Signing
a. Adoption
i. Adoption ends negotiations and fixes text
ii. By consensus or ⅔ majority in multinational settings
b. Authentication/Signing
i. Delegates normally sign treaty following authentication
1. Text will normally specify authentic language(s)
ii. Signature does not make the treaty binding per se, BUT
1. Signatories obligated not to “defeat object and purpose” of treaty
a. Ex: nuclear treaty, object = not spread nuclear weapons, U.S. not req’d to follow minor terms like letting Russia fly planes over U.S 
J. Ratification and Accession
a. Ratification
i. Formal consent to be bound by the treaty, not just obj & purpose, but full terms
ii. Domestic approval process determined by each country’s constitution
iii. Ratification accomplished via written notification
1. “Exchanged” with other party for bilateral accord
2. “Deposited” with specified authority for multilateral agreement
iv. Some treaties become binding simply upon signature 
1. Must be explicitly stated in treaty text
b. Accession
i. State agrees to be bound by a treaty which it has not signed
1. Typically indicates state did not participate in negotiations
K. U.S. National Treaty Process
a. Executive officials negotiate/sign treaty
b. President submits to Senate for approval
c. Appropriate committee holds hearings
d. Full Senate votes “Advice and consent” authorizing President to ratify
e. President may ratify after Senate approves
L. Reservations and Declarations

a. States may append language to treaty ratifications
b. Reservation aims to modify legal consequences
i. State willing to sign but 1 or 2 things can’t live w, basically a counteroffer
ii. Must be made when giving your ratification b4 entry into force 
c. Declaration has no int’l legal effect
i. Essentially a statement for the record- Not addressed in VCLT
M. Reservations in Int’l Law 
a. “A unilateral statement… made by a State when [agreeing] to a treaty [purporting] to exclude or modify… certain provision of the treaty in their application to that state”
b. VCLT bars reservations if:
i. Reservations are prohibited by the treaty text;
ii. Outside scope allowed by treaty; or
iii. Incompatible with treaty’s object and purpose
N. Response to Reservations
a. Reservations authorized by treaty → require no response
i. Treaty may pre-approve specified departures
b. Otherwise reservation essentially treated as an offer
i. Reserving state willing to be bound subject to reservation
c. Other treaty states have several options:
i. Accept reservation;   OR
ii. Object to rsrvtn but allow treaty to enter force (w/ state w. rsrvtn);   OR
iii. Refuse to apply treaty to reserving state
d. Where treaty does enter force bw nations, both entitled to follow terms of reservation
e. Reservation presumed accepted if no reply in 12 months
O. Entry into Force
a. Treaty not binding until specified entry into force
i. For a bilateral treaties typically exchange of ratification
b. Multilateral treaty text normally specifies criteria, e.g.:
i. Specific: 
1. Date
2. country ratifications
3. # of ratifications
4. time after specified # of ratifications
c. Treaty “party” = nation bound by treaty
i. Requires ratification (consent) + entry into force
P. Fundamental Principle
a. Treaties are binding upon the parties and must be performed in good faith
b. Domestic law cannot excuse non-compliance
i. Parties liable to other for failure to comply
Q. Where do Treaties apply?
a. The national territory of a party
i. Metropolitan land mass, Territorial sea, Overseas possessions
b. Generally don’t apply elsewhere unless specified
i. Foreign territory / High seas / Outer Space / Antarctica
R. Amendment to Treaties
a. Treaties can be updated through amendment
i. Bilateral treaty → by mutual agreement
b. Some modern treaties allow amendments to bind all
S. *Protocols
a. Protocol = treaty purporting to modify or supplement the provisions of another T
b. More common way to update treaties than amendments
i. May update T later or be concurrent
c. *Ratification of protocols are always “optional”
d. Protocols can be useful to overcome states’ objections
i. Treaty is min common denominator & protocols allows some states to go further
T. Withdrawal
a. Usually regulated by terms of treaty
b. Generally specify lead-time requirement
i. 6 months or a year typical
c. Normally can’t withdraw only from selected articles
d. If treaty is silent on the subject of withdrawal, VCLT BARS withdrawal unless
i. It can be shown parties intended to allow withdrawal; or,
ii. Right of withdrawal can be implied from nature of treaty
U. Termination of Treaties
a. Consent
i. By consent or treaty provision
1. All treaty parties agree
2. Timeframe specified in treaty has been reached
3. The objective of the treaty has been achieved
4. Treaty has been superseded by a newer agreement
b. Material Breach
i. Need more than mere breach of treaty term to denounce
1. VCLT specifies material breach required
ii. Under the VCLT a material breach is neither:                                   
1. Repudiation of the treaty not permitted by the VCLT
2. Violation of a provision essential to the accomplishment of the purpose of the T
iii. Impact differs for bilateral and multilateral treaties
1. Bilateral treaty:
a. Innocent party may invoke as ground for terminating treaty
b. May also suspend operation in whole or part
2. Multilateral treaty:
a. Material breach is only ground for suspension unless
i. All non-breaching parties unanimously agree to
1. Terminate w respect to the breaching party
2. Terminate with respect to all 
c. Change of Circumstances
i. VCLT adopts narrow approach
1. Change must be so extensive that parties wouldn’t have agreed to terms
2. Must be unforeseen at the time the treaty was made
d. Invalidity
i. A treaty may be declared invalid if:
1. Person agreeing lacked authority 
2. Consent procured through fraud/corruption/coercion
3. State compelled through threat of aggression violating UN charter
4. Terms violate a jus cogens norm
V. Interruption of Diplomatic Relations
a. Severing or suspending diplomatic relations does not alter status of effective treaties
i. May preclude performance of some terms
b. **War does NOT automatically terminate any treaties
W. Treaty Interpretation
a. VCLT Art. 31 specifies primary interpretation
b. General rule:
i. Interpret the treaty in good faith
ii. Give words their ordinary meaning
iii. In context and light of treaty object and purpose
1. *Includes language in preamble and annexes
c. Can also consider:
i. Agreement made or adopted by all parties at time
ii. Subsequent agreements (including protocols) and state practice
iii. Relevant rules if int’l law
d. VCLT Art. 32 provides supplementary criteria
i. If resulted obtained from using Art. 31 criteria:
1. Is ambiguous or obscure; or,
2. Result is manifestly absurd or unreasonable; then
ii. Can also consider:
1. Preparatory work of the treaty  (travaux preparatoire)
2. Circumstances of treaty conclusion
3. Note: commentary is not mentioned bc is unofficial & not given weight under VCLT, But can still be helpful to understanding treaty (persuasive) 
e. Language Issues:
i. VCLT Art. 33 addresses treaties in multiple languages
1. If authenticated in 1 language →  that version prevails
2. If authenticated in multiple languages →  all equally valid
a. Terms presume to have same meaning in each
3. If clearly different and Art.31/32 doesn’t resolve term
a. Adopt meaning which best reconciles texts
b. With regard for treaty object and purpose
X. Treaties in Domestic Law
a. States vary in legal treatment of treaties
i. Monist Approach: treats treaties as part of the national law of the country
1. State enters into T & it auto.ly becomes a part of their domestic law
ii. Dualist Approach: always requires legislative intent
1. State treats int’l law and domestic law as 2 separate bodies of law, and doesn’t become part of domestic law unless legislature passes a statute
iii. Is the U.S. monist or dualist?
→ Monist… bc the the Supremacy Clause under Article 6 of the Constitution automatically makes Treaties the “supreme law of the land”
b. Preambles: important for determining object and purpose of a T, or even a Constitution 
Y. Foster v. Nielsen: Marshall: treaty → sometimes domestic legal effect, sometimes need leg. req’d
a. U.S. thus follows QUALIFIED monist approach
i. “Self-executing” treaties judicially enforceable
ii. Implementing legislation required otherwise
b. Treaties v. Statutes Takeaways    (Whitney v. Robertson)
c. Treaties and Statutes are EQUAL
d. When a treaty and statute conflict:
i. Try to give effect to both if possible… 
1. If not possible, the one last in date will control the other
a. (Provided treaty provision is self-executing)
i. “LAST IN TIME RULE”
Z. Act of State Doctrine: act of a sovereign state w.i own terr. should not be judged by foreign crts
AA. U.S. v. Belmont
a. Soviet Union confiscated assets of a private nat’l corp, including assets of the corp. held by Belmont in the U.S. S.U. gave assets to U.S. in a T and U.S. sued bank for assets.
b. Court: the treaty was valid and upheld the U.S.- U.S.S.R. agreement, what happens to non-U.S. citizens in other countries does not matter to the U.S. 
AB. Goldwater v. Carter
a. Carter announced term. of Taiwan defense treaty in conjunction w/ PRC recognition
b. 8 senators + 16 congressmn sued….District crt held ⅔ of Sen. had to consent to term.
c. D.C. Circuit reversed- said prez alone can w.draw a T, Sup crt told DC to dismiss case
VI. STATES*
A. State Criteria:
a. *International law requires a state to have:
i. A permanent population
ii. Defined territory
iii. A government
iv. Capacity to enter into relations with other states
B. Permanent Population
a. No size requirement or homogeneity requirement
b. Must be settled, presence of nomadic elements do not matter
C. Defined Territory
a. Must control a reasonably defined area,  No size requirement
b. Precise borders may be disputed
D. Government
a. Must be a central government
b. Operates as political body in accordance with law (domestic law)
c. Must have effective control of national territory
d. Once control is established, statehood not lost due to 
i. Occupation by another power OR Civil war
e. State v. Government
i. Legal existence is independent of government
1. Unlawful regime change does not alter state’s existence
2. Treaties remain in force
ii. Options after an irregular change in government:
1. Nations can recognize government in exile
2. Can give new government recognition de jure
3. Can give recognition de facto
4. Can withhold recognition to indicate disapproval
f. Government Recognition
i. Can be expressed by:
1. Diplomatic note
2. Public announcement
3. Receiving an ambassador
4. Implied act (e.g., vote for UN Seat)
ii. Not to be inferred from:
1. Meeting with official after previous non-recognition
2. Joining a multilateral treaty 
a. But IS inferred from joining a Bilateral treaty  !!!
3. Attending international conferences
E. Capacity to Enter into Relations with Other States (Legal capacity)
a. Independence in external relations (does the state have the legal capacity to speak for itself or does another state speak for that territory?)
b. Territory not subject to authority of another state
i. Not part of a federation

ii. Not an overseas territory of another state
F. RULE: Theories of Recognition
a. Declarative Theory: existence of state est.d by conformance with objective legal criteria
i. Recognition of state in this theory is merely declaring state meets the criteria
ii. Just need 4 criteria discussed
b. Constitutive Theory: legal status as a state requires recognition by other states, meeting the criteria of a state is not enough 
i. no rule on how many states need to recognize state
c. Both of these rules are used, neither is a majority or minority
G. United Nations Membership
a. U.N. Article 4
i. MEMBERSHIP IN THE UN IS OPEN TO ALL OTHER PEACE-LOVING STATES...
1. So if it is a part of the UN it is a state
ii. How does an entity get to be a member o the UN
1. Requires of decision of the general assembly upon recommendation of the Security Council. (*1 security member rejecting means can’t join)
iii. UN Membership not nec to be a state, but if entity is UN Member, def a state. 
VII. MARITIME TERRITORY*
A. *Internal Waters
a. Water landward of baselines
i. Essentially treated like land
ii. No right of entry without permission
1. CIL exception for emergency (force majeure)
B. *Territorial Sea
a. Area subject to state sovereignty 
i. Includes seabed; water and air above, subsoil below
b. States may establish the breadth (up to 12 nautical miles off the coast)
i. Measured from UNCLOS defines baselines
c. Territorial Sea Regulation (by coastal States)
i. Navigation safety including traffic lanes
ii. Conservation of living resources
iii. Protection of the environment
iv. Control on scientific research 
v. Enforcement of customs, immigration, fiscal and sanitary laws/regulations
vi. Rules must be non-discriminatory
d. Coastal States Jurisdiction
i. Should only exercise jdx over foreign ships if:
1. Consequences of crime extend to State
2. Crime disturbs peace/order of territorial sea
3. Ship’s master or consulate requests help
4. Necessary to suppress drug trade
e. Innocent Passage
i. *Continuous and expeditious passage through territorial seas
ii. Stopping/anchoring only as necessary for:
1. Ordinary navigation
2. Emergency (force majeure)
3. Assisting person/ship/aircraft in distress
iii. Cannot prejudice good order/security of the coastal State
1. *Submarine must be on the surface !
iv. *Does not extend to aircraft
f. Warship/Public Vessel Immunity
i. *Warships immune from coastal state enforcement
1. May only be required to leave inland waters/territorial sea
2. Flag state liable for any damages
ii. Extends to “non-commercial” public vessels (ex: coast guard ship, government research vessel, police vessel, LAFD lifeguard boat)
iii. Warship criteria:
1. Commanded by a commissioned officer
2. Distinguishing marks
3. Crew under military discipline
iv. *(side note: lex specialis: there will be times when int’l law rules will produce dif results. When so, if 1 of the rule is more specialized for the circs at hand, that rule applies. Ex: Law of War rules during war takes precedence)
g. Transit Passage
i. Right of passage through international straits (only)
ii. Applies to ships and aircrafts
iii. Non-suspendable 
iv. Vessels may transit in “normal mode”
1. Submarines can be submerged
2. Ships can construct flight operations, intelligence ops, etc.
v. US asserts is CIL 
1. assert this is CIL or else don’t get to do it bc not a party to any Ts
C. *Exclusive Economic Zone
a. Extends seaward from territorial sea to max of 200nm from baselines
b. Vessels/aircraft enjoy most high seas rights
i. Freedom of navigation and overflight
ii. Right to lay submarine cables/pipelines
c. Coastal state regulates economic resources
i. Manages resource use/conservation
ii. Regulation of marine scientific research
iii. Construction of manmade structures/islands
D. Artificial Islands/Structures
a. Exclusive coastal state authority in EEZ    (May construct or authorize others to)
b. Coastal state has legal jdx
c. Must provide international notice of construction
i. Must not obstruct shipping lanes
d. Artificial structures get no territorial sea/EEZ
E. Islands
a. “naturally formed area of land surrounded by water, above water at high tide”
b. Islands get full territorial entitlements 
i. Terr Sea, EEZ, and depending on geography claim to Continental Shelf
c. Rocks: Features “which can’t sustain human habitation or economic life on own”
i. Rocks get a Ter. Sea ONLY
F. Low Tide Elevation
a. Natural feature but only above water at low tide  (Ex: reefs)
b. Can be baseline point if within terr sea
c. LTE outside Territorial sea lacks any entitlements
i. You don’t get to enhance rocks/reefs & make taller in order to get entitlements 
G. Islands under UNCLOS
a. Categorization
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e. Low Tide elevation out side TS 
f. Artificial Island
H. *The Continental Shelf
a. Seabed and subsoil of “natural prolongation of land territory to outer edge of the continental margin”
i. Complex rules, distance can exceed 350 nm
b. Coastal state controls resources/research of things that touches sea floor or below (Minerals and sedentary living objects), but nothing in the water  
I. Legal Division
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VIII. JURISDICTION*
A. Legal Bases for State Jdx
a. *Territorial Principle
i. States free under int’l law to legislate/enforce law w.i own territory
1. Generally limited only by treaty agreements (e.g. IHRL)
ii. Jdx extends to all persons present
1. Immunity may limit exercise but is subject to waiver
iii. Territory can include: ships/aircraft registered to nation
iv. Principle also limits foreign legal activity in terr
b. *National Principle
i. State can regulate action of nationals abroad
1. Can apply tax to earnings
2. Gov’t officials conduct regulated by national law
3. Can apply criminal law to nationals abroad
a. May require extradition to actually prosecute
ii. U.S. law examples:
1. 18 U.S.C section 2441 (War Crimes Act of 1996)
2. 18 U.S.C. section 2423 (Illicit foreign sexual conduct)
c. *Effects Doctrine (“objective territorial principle”)
i. State criminalizes acts abroad with substantial harmful effect w.i nation
1. U.S. a leading proponent of this doctrine
2. ECJ has now generally adopted
ii. Act need to be an offense under local nation’s law
iii. U.S. Law example: Application of Sherman Anti-trust in Britain
d. *Protective Principle
i. State criminalizes acts abroad prejudicial to its security
1. Principle not as well defined as other rules
ii. Act need not be an offense under local nation’s law
1. U.S. law examples
a. Counterfeiting U.S. $, Conspiracy for immigration violations
e. *Passive Personality Principle 
i. State criminales acts abroad against its citizens
ii. Essentially “victim jdx”
1. U.S. initially opposed concept
a. Now endorses, primarily in terrorism sphere
2. U.S. law examples:
a. 18 U.s.C section 2441 (War Crimes Act of 1996)
b. 18 U.s.C. section 2331 (terrorist acts abroad)
f. *Universal Jdx
i. Some offenses are so prejudicial to all states that any may exercise jdx
1. Piracy, slavery, torture, war crimes, genocide
a. (These R also jus cogen norms, and obligations erga omnes)
2. U.S. Law ex: piracy
g. *Quasi-Universal Jdx
i. Offenses specified by treaty as warranting exercise of universal jdx
1. Until incorporated in CIL, only treaty parties bound
2. Examples are terrorism and drug trafficking
I. *STATE IMMUNITY
A. Who Enjoys State Immunity:
1. Organs of government
a) Includes branches/agencies/diplomatic missions
2. Political subdivisions
a) Ex: states, cities, counties
3. Agencies or instrumentalities of the state
a) Can include commercial entities performing actual gov’tl functions
(1) Ex: privately owned prisons
(2) Sidenote: (if state owns > 50% of co, qualifies as state entity) 
4. Reps of the state acting in official capacity
B. EXCEPTIONS to State Immunity
1. Major Exceptions (CIL)
a) Consent
b) Commercial Activity
(1) Restrictive approach: restricting degree of immun. states enjoy
c) Employment Contracts
d) Torts
e) Property Rights
C. Consent
1. States free to consent to foreign jdx
a) May be in contract/treaty or ad hoc
2. Initiating/intervening in legal action constitutes consent
a) Unless appearance is only to claim immunity
b) Bringing an action constitutes consent to counterclaims*
3. Consent to arbitration waives immunity to judicial review
D. Commercial Transactions
1. Core of modern “restrictive approach”
2. Participation in commercial activity forfeits immunity
3. Challenge to distinguish between:
a) Acts anyone can do (act jure gestionis): → NO immunity
(1) Selling bonds
b) Acts only states can do (act jure imperii): → YES immunity
(1) Operating prisons, Engaging in diplomacy
4. 2 dif tests (can come out dif!)
a) Nature of the Act Test
(1) What is the state doing? 
(a) Ex: State selling bonds to build a new prison… is selling bonds something only states can do? 
(i) No - it’s commercial. No immunity.
(2) *U.S.’ default - favoring ability for private individuals to sue
b) Purpose of the Act Test
(1) Why is the state doing what they are doing?
(a) Ex: Raising $ for prisons, prisons are a classical municipal function and only states can do it… qualifies for immun. 
5. Commercial transactions defined by UN Convention
1. Commercial k/transaction for goods
2. K for loans and related transactions
3. Ks/ transactions of cmmrcl, industrial, trade or professional nature
a) *Generally no immunity for employment contracts in forum state!
6. Standard for judging commercial acts
(1) Nature of the act approach = “MAJORITY approach”
(2) Some states still use the purpose test
GOOD ESSAY QUESTION! Analyze both tests!!
Ex: Type of test can determine if country can sue foreign country for breach of k for a k for blankets for military
-Nature test → if the country you are trying to sue in applies this test you can sue them, b/c anyone can buy  blankets [what]
-Purpose test → if the country you are trying to sue in applies this test you can not sue, b/c blankets are for governmental use [why]
E. Torts
1. No immunity for suits seeking compensation for:
a) Wrongful death or personal injury
b) Damage or loss to tangible property
2. Provided: 
[1] Cause is act/omission attributed to foreign state;
[2] Act occurred in terr of forum state (sue where harm happened); &
[3] Agent present at the time
-- some nations including UK eliminate agent presence reqmnt

F. Property Rights: Exceptions to state immunity:
1. Immovable property in forum state, OR
2. Right in forum state property from gift/inheritance, OR
3. Right in administration of property (trust/bankruptcy, etc.), OR
4. Intellectual property rights protected in forum state
G. Warship Sovereign Immunity
1. Longstanding principle of customary international law
2. Now codified in UN Convention in Law of the Sea
3. Ships obey foreign laws but do not let foreign state enforce
a) Only direct sanction is expulsion
4. Applies to other non-commercial state vessels (e.g., Customs)
a) State vessels in commercial service subject to arrest/enforcement
H. FSIA
1. No immunity if:
a) Waiver
b) Commercial activity
(1) Carried out inside the US, or
(2) Act in US in connection with activity abroad, or
(3) Activity causes direct effect in US
c) Property taken in violation of international law if US tie (US only)
d) Rights in real property
e) Tort loss in US from official conduct
f) Issue contractually subject to US arbitration
g) Gov’t sponsorship of torture or terrorism (US only)
I. DIPLOMACY*

A. Diplomatic Functions
1. Representing the sending State 
2. Negotiating with [national] gov’t of the receiving State
3. Ascertaining conditions and developments in receiving State 
4. Protecting interests of sending state and its nationals within limits of int’l law
5. Promoting friendly relations w receiving State 
B. Classes of Diplomatic Mission Personnel
1. Head of mission ----  Ex: Ambassador… still considered a “diplomat”
2. Diplomatic staff ---  Actual diplomats
3. Administration and Technical staff (A&T)
a) White collar workers
(1) Mail processors, accountants, etc.
4. Service staff ---   Blue collar worker: cleaners, drivers, etc.
5. Private servant  --- Paid by the diplomat not the gov’t
C. Sending State Responsibilities
1. Select head of mission and diplomatic personnel
a) May accredit personnel to more than one state
b) May also accredit personnel to international organizations
c) Diplomats can also represent more than one sending state
2. Notify receiving state of assignments/arrivals/departures
D. Receiving State Authority
1. Broad approval authority over personnel in their territory (veto authority)
a) Must give “agrément” to selected head of mission
b) Can declare any diplomatic staff “persona non grata”
c) Can declare any other staff member “not acceptable”
(1) Sending state must then recall or terminate functions
2. Reasonably limit embassy size if no terms
3. Can uniformly refuse to accept personnel category
a) Ex: no “defense attaches”
4. May establish prohibited zones off-limits to diplomats
5. Must consent to foreign use of own nationals as diplomatic representatives to it
E. Receiving State Obligations
1. Assist in obtaining suitable diplomatic premises
2. Must protect mission premises from intrusion/damage
a) Prevent disturbance of peace or impairment of dignity
3. Must give diplomats freedom of movement
a) Exception to prohibited security zones
4. Must provide safe & expeditious transit out of country in armed conflict
II. DIPLOMATIC PRIVILEGES AND IMMUNITIES*
A. Immunity / Protection for Mission
1. Premises of a mission are inviolable
a) State agents can only enter with mission head’s permission
2. Mission, furnishing, property, + vehicles immune from search or attachment
3. Mission archives/documents/correspondences inviolable
a) Diplomatic bags not to be opened or detained
b) Diplomatic couriers immune from arrest/detention
4. Mission exempt from municipal taxes
5. Immunity not altered by armed conflict
B. Diplomatic Immunity
1. Diplomatic agents immune from any arrest or detention
a) Personal residence + official papers inviolable
2. Diplomats have immunity from:
a) Criminal jdx of the receiving state
b) Civil and administrative jdx of receiving state UNLESS:
(1) Actions related to real property not owned by missions
(2) Actions related to succession in personal capacity
(3) Actions related to personal commercial transactions
(4) Appearance waives immunity to counterclaims
c) Diplomats cannot be compelled to testify in court
d) Diplomatic immunity may be waived only by sending state
(1) Sending states free to throw diplomats under the bus
3. *Receiving state nationals get immunity for OFFICIAL acts only
C. Other Diplomatic Privileges
1. Diplomatic agents not subject to receiving state taxes, customs duties, or employment rules, except:
a) Indirect taxes included in price of goods and services
b) Taxes on real property they privately own
c) Estate and inheritance taxes from receiving state sources
2. Diplomats’ private servants may be covered by sending state social security rules
3. Diplomats’ baggage generally exempt from inspection
D. Diplomats’ Responsibilities
1. Respect receiving State laws and regulations
2. Refrain from interference in internal affairs
a) Conduct business only w Ministry of Foreign Affairs + auth.zd agencies
3. Use mission premises only as permitted by law
4. Refrain from “for profit” activities
5. *Bear burden of proof of immunity entitlement
E. End of Diplomatic Immunity
1. Blanket immunity ends after completion of diplomatic posting
a) When diplomat leaves country after finishing assignment, or
b) After expiration or a “reasonable” period of time
2. Lifelong immunity for OFFICIAL acts in diplomatic role
F. *Other Mission Staff
1. Administrative and Technical Staff (A&T)
a) Enjoy most diplomatic privileges and immunities
b) Exempt from local taxation
c) BUT only have civil immunity for official functions
2. Service Staff 
a) Only enjoy immunity for official functions
(1) Are exempt from local taxation
3. Private Servants 
a) only exempt from local taxation
G. Third Country Responsibilities
1. Diplomats transiting to/from posting in another country get inviolability in transit
2. Diplomatic communications/couriers entitled to same inviolability as receiving State must provide
III. Consular Relations
A. Consular Relations
1. Established by mutual consent between nations
2. Implied by establishment of diplomatic relations
3. Severing diplomatic relations does not automatically terminate cons. relations
4. Consular posts and districts set by sending state subj to approval
a) Consent needed to act outside set district
5. May be exercised in support of third state with consent
B. Consular Functions
1. Protecting interests of the sending state (both embassy and consul) and its nationals w.i limits of int’l law, including both actual & corporate persons
2. Assisting nationals of the sending state 
3. Issuing passports to nationals of sending state and visas to others
4. Safeguarding interests of sending states minors and incapacitated persons
5. Transmitting letters rogatory, legal docs, + collecting evidence
6. Exercising right of supervision over sending state ships and aircraft
7. Providing assistance to sending state ships and aircraft and their crews
8. Ascertaining conditions and developments in the receiving state 
9. Promoting friendly relations wreceiving state 
C. Consular Post Members
1. Head of consular post
2. Consular officer            (1-2 = consular officers)
3. Consular employee
4. Service staff
D. Consular credentials  
1. Sending state must provide formal notice of appt. or commission for consulate head
2. Receiving state approves posting via exequatur (Prereq 4 performing consular duties)
3. Sending state mst notify rcvng state of identity of other consular officers in adv. of arrival
E. Consular State authority (same as diplomatic)
1. Broad approval authority over personnel in territory
a) Must give “exequatur” to selected head of mission
b) Can declare any consular office “persona non grata”
c) Can declare any other staff “not acceptable”
(1) Sending state must recall and terminate functions
2. Reasonably limit consular size if no specific agreement
3. Must consent to use of own nationals from receiving state
F. *Consular Privileges and Immunities
1. Consular Head 
a) Only gets same immunity as Diplomatic Service Staff!
b) Only enjoy immunity for official functions
(1) Are exempt from tax
2. Consular FACILITIES generally given same inviolability as diplomatic facilities
a) Exception: an emergency!
b) *Facilities of honorary consuls are not inviolable
3. Consular OFFICERS enjoy limited immunities
a) Full immunity (civil/crim) for official acts
b) No civil immunity for vehicle accidents
c) *Subject to criminal prosecution for unofficial acts, but 
(1) Can’t be held in jail awaiting trial for unofficial act
(2) Can only be detained for “grave crimes” in unofficial acts
(a) If official acts: can NEVER be detained, period.
d) May be called to testify in court, but can decline w/o penalty
e) (*If working as a consular in the capital at the embassy → then can be a consular w/ diplomatic immunity)
4. Consular EMPLOYEES have immunity for official acts
a) BUT → No bar against detention/may be required to testify
G. Honorary Consuls
1. Unpaid persons accredited to perform consular functions
a) Typically business person in consular district, often local or 3d state nat’l
2. Role specifically addressed in Vienna Convention
a) Takes precedence after professional consular heads
3. Immune from civil and criminal jurisdiction for official acts
a) Premises are not inviolable… Only official records/docs are inviolable
H. Facilitation of Consular Duties
1. Consular officials allowed free communication w sending state nationals in receiving states
a) Includes persons in jail or prison
2. Sending state citzs have right to have their consulate notified of arrest (Art. 36). 
a) This is an individual right, so only notified if you want them notified.
3. Consulate must be told of sending states citizen deaths, shipwrecks, airwrecks
4. Consular officers can deal directly with local officials
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*Nationality and Citizenship
I. Nationality v. Citizenship
A. Nationality - link to a state under int’l law
1. Possessed by both natural and legal persons
2. State has right to protect nationals against other states
3. Criteria generally set by national laws, but
a) Int’l law requires “genuine connection” b/w “national” and state
B. Citizenship - entitlement under domestic law to full civic and political rights 
1. Citizens are nationals →  but Not all nationals are citizens!
C. Protection of Nationals abroad
1. States have the right to protect nationals abroad
a) Can assist on treaty and customary int’l law protections
b) No obligation to do so
D. Dual Nationality
1. Often possible to acquire dual nationality, e.g.,
2. Both nations may be entitled to protect dual national
a) Always in third states, but
b) Traditionally no right in territory of the other state.
(1) Ex: dual citizen of mexico and US, if gets in trouble in US, Mex doesn’t have the right to step in
3. Can forum shop and ask either state for help in times of need if in trouble in a third state (where you are not a national)
4. Dual nationals owe legal allegiance to both countries
a) Subject to laws of both
b) US discourages but allows dual nationality
c) INA lists acts which can cause loss of US nationality, but most have to be done with the intent to repudiate your citizenship
(1) State dept policy gen.ly assumes intent to retain US nationality
E. Nationality of Legal Persons
1. Gen, nationality is state of incorporation/location of registered head office
a) Nationality of shareholders generally not determinative
2. If different, courts examine where control really lies
a) State with more “close, substantial, and effective connection” chosen
3. Foreign branches generally have the parent’s nationality
a) Unless they incorporate subdivisions in their own right, then nationality of where incorporated
4. Bilateral investment treaties may define covered companies
F. Ships and Aircrafts
1. Nationality determined by flag flown/state of registry
a) Nationality of owner(s) is irrelevant
2. Flag state has jdx over acts onboard
G. Right to Leave and Return
1. International Covenant on Civil & Political Rights gives:
a) Right to leave any country, including one’s own
b) Unrestricted right to return to own country
2. States may nevertheless
a) Impose restrictions on granting passports
b) Bar travel to certain states
3. Right to travel may be limited to
a) Prevent flight of accused criminal 
b) Protect public health
H. Statelessness
1. Can lose citizenship without acquiring a new one
2. State of residence entitled to treat as an alien
a) Need not accord any state the right to protection
3. Need only grant minimum rights mandated by IHRL treaties state is a party to
a) Partial treaty coverage
4. UN Convention on Status of Stateless Person 1954  (57 parties)
5. Convention of Reduction of Statelessness  (29 parties)
6. UNHCR says there are about 10 million stateless people
I. Aliens
1. Alien is a person who is not a national of a particular state
2. Need not be granted right (or obligations) of nationals
3. Aliens have no entitlement to enter or remain in state
a) May be subject to passport and visa requirements
b) States may limit length of stay, residence, and employment
4. Subject to law and jdx of state where present
a) May be taxed on income earned
b) May also be liable to own state law
5. Aliens may be denied full property rights of nationals
a) States may bar from real property ownership
b) May exclude from professions
6. If allowed to own property, must have = access to crts w nat’l property owners
7. Property may be subject to expropriation (see at end)
J. Refugee   (would be good essay Q about US border.  asylum seekers? refugees?)
1. A refugee has to be outside of their own country
2. Well-founded fear of persecution (a reas. person in position would have fears)
3. Persecution has to be based on: race, religion, nationality, group membership (can argue that many dif groups fall into this like LGBTQ), or politics
4. Unable/unwilling to return or be protected by nation
K. Asylum Definition
1. Allowing alien 2 enter & remain in a terr. over the obj. of state of nationality
a) Granting asylum is always discretionary
2. Political asylum - admitting alien to national territory
3. Diplomatic asylum - protection in a diplomatic mission
a) Alien may be of any nationality
b) Legally an abuse of diplomatic mission but
c) Political factors result in being done periodically
4. Refuge - a temporary protection from harm
L. Related terms/ concepts
1. Displaced persons - individs fleeing 4 persnl safety from conflict or nat’l disaster
2. Internally displaced persons - person displaced w.i their own country
3. Economic migrants - persons leaving home country seeking better lifestyle
4. Illegal immigrant - person entering country in violation of its domestic laws
M. Refugee Process
1. Refugee status is a right if Convention definition met
2. Individual must apply to nation where present
a) State receiving application must act
b) Nations set procedures in domestic law
(1) Can have an administrative process, or a judicial process
c) Need not enter the country legally to make claim**
(1) Most refugees cross borders illegally, the US who helped make these rules understood this
d) If claim made at frontier, entry/haven should be allowed pending decision
e) Convention articles govern refugee treatment
(1) Essentially, must treat them as the “most favored alien” status
(a) In US, a “permanent resident” bc not considered nat’ls
N. Non-refoulement
1. State not obligated to admit those establishing refugee; but
2. Refugee can’t be returned to country where life/freedom threatened bc of:
a) Race, religion, nationality, group membership, politics
3. Protection attaches upon prima facie claim
a) Must explain why you’re a refugee, & if the situation as you credibly describe it checks all boxes, you know have the right to not be sent back
4. Reminder: Legal test is obj! (would a reas person in position have same fear?)
O. Protections for sheltering state
1. Non-refoulement protection does not apply where:
a) “Reasonable grounds” to consider refugee a threat to security
(1) They don’t have to admit them, and if can’t find a good place for them CAN send them back to where they came from
(2) Ex: ISIS fighter coming back to states
b) Refugee convicted of “particularly serious crime,” judged danger to cmnty
(1) Ex: Piracy. Also, countries don’t want to try/charge pirates bc they will spend a few years in prison and then can seek refugee status in that country… they don’t want to be stuck w. them
(2) Crime can also be committed in the state that let you in as a refugee, and they can then kick you out if it is serious
2. Refugee expulsion on grounds of “national security”:
a) Requires due process of law
b) Must give them the opportunity to seek admission  to another state (find another state that will take them)
I. State Responsibility - essentially a set of customary int’l law rules that are like the foul rules in pick up ball. Rules states apply for resolving disputes
A. Wrongful Acts under Int’l Law
1. States are responsible for honoring international law obligations
2. Principles of state responsibility governed by customary int’l law
3. State responsibility attaches when an act:
a) Attributable to state AND
b) Constitutes a breach of an international obligation
4. Determination requires two set of rules:
a) Primary rules - are the law which has been breached
(1) Rules of conduct
b) Secondary rules - are the law of state responsibility
(1) Procedural rules for redressing the wrong acts
B. Conduct attributable to the state
1. Covers full range of state branches/agencies
a) Also applies to private actors on state’s behalf
b) Essentially same actors who might get immunity
2. *Applies even to acts in excess of lawful authority
a) If act exceed authority, actor does more than what the state told him to do, but still done on behalf of the gov’t it qualifies
b) Only excludes acts of purely personal nature
C. State Responsibility v. Lex Specialis (specialized law)
1. *Special rules prevail over general rules in int’l law
a) Ex: Law of armed conflict trumps int’l law rules when in armed conflict
2. 2 consequences for state respnsblty (where lex specialis might come into effect)
a) [1] Specialized primary rules trump gen rules of int’l law
b) [2] Provisions in treaty for redress/adjudication prevail over customary state responsibility rules
D. Consequences of wrongful acts
1. The wrongdoer has an obligation to:
a) Cease acts;
b) Offer assurances of non-repetition; and,
c) Repair (make reparations)
E. Forms of Reparations
1. Restitution - restoration of the pre-violation status quo
a) Just make things the way they were before the acts
b) Restoration in full is the first resort
c) Restitution wont take place if:
(1) Not materially possible (e.g. object has been destroyed)
(2) Cost far outstrips benefits of restitution
2. Compensation 
a) Payment for actual loss which can include moral damage
(1) Includes pain/suffering, loss of loved ones, affront to honor/dignity
(2) No provision for punitive damages in international law
3. Satisfaction
a) Essentially acknowledgement, expression of regret, apology
(1) Often the single form of rep, can’t be disprop. or humiliating
A. Reparation Considerations
1. State suffering injury determines adequacy
2. Reparation reduced for injured state’s contribution (i.e. contributory negligence)
B. Who can invoke Responsibility
1. State whose rights have been violated; or
2. Group of states (including an int’l organization) whose rights violated; or
3. The int’l community as a whole (any state) for obligations erga omnes
C. Multiple States
1. When several states injured, each may sep.ly invoke responsibility of wrongdoer
2. If mult. wrongdoers, responsblty of each state can be invoked jointly or severally
D. Countermeasures
1. “Self-help” remedy to wrongful acts
2. Legitimacy depends on original acts’ wrongfulness
3. Countermeasure consists of wronged state not performing int’l ob to wrongdoer
a) Must be intended to cause compliance/reparation  (Not punishment)
b) Need not be reciprocal, but must be proportionate
4. Procedural steps
1. Call on wrongdoer to cease + make reparation
2. Announce countermeasure + offer negotiation
3. Suspend countermeasure if tribunal to decide issue
4. Terminate when wrongdoer has satisfied obligation
II. International Dispute Resolution
A. U.N Charter 
1. Art 2(3) all members shall settle their int’l disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered
2. ART. 33 calls for settlement by:            (a-d = informal/not testable, others= formal)
a) Negotiation  b)Inquiry c) Mediation/Good offices d) Conciliation
b) Arbitration
c) Judicial settlement
d) Resort to regional agencies or arrangements, or
e) Other peaceful means of their own choice
B. Formal (Binding) Settlement Jurisdiction
1. Jdx must be established before each binding int’l adjudication takes place
2. Req’d elements for Jdx   (must est. this b4 every dispute resolution)
1. Existence of a legal dispute
2. Consent of parties
3. Timing of dispute origination (ratio temporis)
C. Jurisdiction - Legal Dispute
1. “Disagrmnt over pnt of law or fact, conflict of legal views or int.s bw 2 [parties]”
2. Examples of legal disputes:
a) Interpretation of treaty
b) Any question of international law
c) Existence of fact constituting international obligation violation
d) Reparation to be made for breach of international obligation
D. Jurisdiction - Consent of Parties
1. Sovereign states consent to binding procedures
2. Usually in treaty or ad hoc agreement
a) May be general treaty on dispute settlement (multi or bilateral)
b) May be substantive treaty incorporating dispute provisions
c) May be a bilateral agreement specific to dispute at issue
E. Jurisdiction Ratio Temportis
1. Dispute must have arisen during the time frame provided in consent
a) After date general treaty entered into force
b) Date specified in general or specific agreement
F. Admissibility ( legal authority of the state to present a claim to the court)
1. Legal interest on part of state making claim
a) Claim asserted on behalf of national
b) Must be national from time of injury through adjudication
c) Cannot be national of respondent state
(1) (if you have dual nationality, this kicks in)
d) Continuity principle allows claim assignment to co-national
(1) So if you are an american national, you sell your company to an american citizen, then go live somewhere else and lose your nationality, the citizen can still bring the claim
2. Exhaustion of local remedies
a) Claimant must first seek redress available in respondent state 
b) Exceptions:
(1) Pursuing local remedy would obviously be futile
(a) Exs: state claims immunity; no1 ever won claim in this court
(2) Treaty or contract provide direct international resolution
G. Arbitration
1. Binding resolution by panel chosen by parties
2. Composition 
a) 1 member from each of state parties
b) 1 to 3 additional “neutral” members
(1) Practical advantage to 3 neutral members, b/c best possibility of achieving the legally correct outcome
3. Parties have more control vis-a-vis judicial resolution
H. Mixed Arbitral Tribunal
1. Hears disputes between state and “legal person” (non-state entity: human or corp.)
2. States must agree upfront to non-state actors
a) Generally done in context of investment treaties
3. Treaties generally give direct access to tribunals
a) Exhaustion of local remedies not required
I. Permanent Court of Arbitration (PCA)
1. Established by 1899 Hague Convention on Pacific Settlement of Disputes
2. Center to facilitate dispute resolution
a) Expertise on process, Facilities for mtgs, Lists of experienced arbiters
b) Records of resolution (published only by parties’ consent)
3. Secretary General (who runs the PCA) can appoint arbiters 
4. Peace Palace built as center for PCA
*International Court of Justice (ICJ)
A. International Court of Justice (ICJ)
a. UN organ along w/ Security Council and General Assembly
i. No authority to review SC or GA actions
b. Shares Peace Palace with the PCA
c. Only international court of universal jdx
i. Any state may appear as party
ii. Any issue of international law may be decided
1. But there has to be consent for that particular dispute
d. Successor to the Permanent Court of Int’l Justice
B. ICJ Composition
a. Normally all judges sit together on cases (15-17)
b. President’s vote decisive in case of a tie
c. Court may establish smaller chambers
i. Case specific, e.g. Gulf of Maine 5 judge panel
ii. Issue specific, e.g. 7 judge environmental chamber
d. No appeal from ICJ decisions
i. Even when issued by a “chamber”
e. *Decisions binding only on parties to the case
C. ICJ Jurisdiction
a. *Only states can be parties to cases before ICJ
b. Can accept “compulsory jdx” by declaration 
i. Declarations only binding reciprocally; 71 in force; some w reservations
D. **ICJ Jdx Terminology
a. States can accept ICJ jdx by declaration  → Compulsory jdx
b. States can accept ICJ jdx for treaty matters  → Compulsory clause
c. States can accept ICJ jdx for specific disputes  → Compromis 
E. Appearance Rules
a. Court may adjudicate even if one party fails to appear
i. Must establish jdx
ii. Ensures case is well-founded
1. The party present has to put on their full case so court can establish this
iii. Five cases have been decided absent one party
b. Third party with valid legal interest may intervene - Court has allowed twice (out of 3)
F. Advisory Opinions
a. Only U.N Bodies can request advisory opinions
i. Security council and general assembly
ii. Other U.N agencies authorized UNGA
iii. States may submit views on issues under consideration
b. 27 advisory opinions to date
i. Most famous on the legality of nuclear weapons use
ii. Most recent Chagos Archipelago
*Expropriation
A. Expropriation Terminology
a. Expropriation: taking property from owners under sovereign authority 
i. Must compensate 2 b legal
b. Nationalization: expropriation of an industry or resource to place it under state control
i. Must compensate 2 b legal
c. Confiscation: expropriation w.o payment of just compensation
i. A value judgement… Not legal b/c no compensation
d. Sequestration: taking temporary possession of property, title remains with legal owner
B. Expropriation Legitimacy
a. Criteria used to evaluate under international law (i-iii = DETERMINATIVE/disqualifiers)
i. Existence of valid legislative authority
ii. Legitimate public purpose
iii. Payment of just compensation --  should be convertible form
iv. *Discrimination against aliens --- allowed! But requires looking at 1-3 closely
1. *not determinative - not a disqualifier, doesn’t make it unlawful
b. Bilateral investment treaties may provide specific criteria applicable b.w parties
