Mandatory Detention 

· Illegal Immigration Reform and Immigrant Responsibility Act 1996 

· IRAIRA Mandatory detention – Provisions detains 

· Section 236 (c)(1) 

i. Virtually all immigrants inadmissible or deportable on criminal or national security grounds “when the alien is released without regard to whether the alien is released on parole supervised release, or probation, and without regard to whether the alien 

· may be arrested or imprisoned again for the same offenses

Definition of Relevant terms 

1. Petitioner- The family member, who must be either the USC or the LPR. 

a. Exceptions 

i. Widows and widowers of USC

ii. Battered spouses and children of USC or LPRs

iii. American children may petition for themselves 

iv. Petitioner can also be business/company 

2. Beneficiary 

a. The relative/employee seeking LPR status, who has one of the indicated relationships to a USC or LPR, or US company. (known as principal beneficiary) 
3. Derivative beneficiary 

a. The spouse and/or child of a principal beneficiary. 

b. Derivative beneficiary cannot qualify ono their own for LPR status. 

c. They can only be issued a visa after one is granted to the principal beneficiary

d. The derivative beneficiary can be accorded the same preference as the principal beneficiary, if accompanying or following to join him or her 

4. Priority Date 

a. A priority date is established on the date the Petition for Alien Relative (Form I-30) is filed and accepted by CIS for preferences 1-4. 

b. Immediate relatives 

i. not subject to quota restrictions, priority dates are not normally relevant for them 

c. Immigrant visas are issued to preference applicants in chronological order according to their propriety dates established for them/ 

d. Employment cases 

i. The priority date is the date the Labor Certification or Form I-140 Is filed 

5. Unmarried 

a. A beneficiary must be not married at the relevant times;

i. Filing of the petition;

ii. Applying for the immigrant visa

iii. Date of actual admission to the US as the unmarried child or unmarried son or daughter of the USC or LPR, whether or not previously married 
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Family Immigration 

a. USC or LPRs can petition:

a. Immediate relatives 

i. Unmarried sons and daughters of citizens 

ii. Spouse and Children of LPRs 

1. 2A- Spouse and children under 21 of LPRs

2. 2B- Unmarried sons and daughters of LPRs 

iii. Married sons and daughters of USC

iv. Brothers and sisters of USC 

Filing a Family Petition 

1. Petition for Alien Relative (Form I-130) **$560 fee 

a. Must include the following 

i. Birth certificate for Petitioner and Beneficiary; English translation if necessary 

ii. Marriage Certificate, if petition is based on marriage 

iii. Any divorce decrees 

iv. Birth certificates for children of beneficiary 

v. Proof of USC or LPR status 

vi. 2 2x2 pictures of Petitioner and Beneficiary,

1.  frontal view passport style, No Smiling 

vii. Form I-130 A- for married couples; requests biographical information for spouse 

Burden of Proof 

A. The burden is on the petitioner to establish eligibility for the benefit being sought 

Visa Bulletin 

1. State Department published monthly “Visa Bulletin”.  This gives the applicant an idea of how long a wait may be. 

a. If there is no backlog the “C” meaning current will appear.  Priority Dare is current. If there are no visas available, then there will be a “U” for unavailable 

b. As you will see in the Visa Bulletin, the waits are long. The long delays have caused major problems. The most obvious problem is the hardship of lengthy separation, especially in the spousal and parent-child context and extended waits for companies to immigrant their workers 

Visa Bulletin – Filing Dates? 

1. The monthly dos visa bulletin
a.  summarizes the availability of immigrant visas according to the dates for filing applicants’ charts indicating when immigrant visa applicants should be notified to assemble and submit required documentation to the national visa center 
2. Dates for filing applications 

a. When the Dos visa bulletin determines there are more immigrant visas available for the fiscal year that there are known applicants, you may use the dates for filing applications charts to determine when to file an adjustment of status application with USCIS. Otherwise, you must use the application final action dates chart to determine when to file an adjustment of status application with USCIS 

3. Adjustment of Status filing charts for visa bulletin 

a. Unless otherwise indicated on CIS’s adjustment of status filing charts visa bulletin webpage, you must use the application final action dates for determining when you can file form I-485 with USCIS 

Child Status Protection Act (CSPA) 

1. Section 201(f) and sec. 203 (h)(1)(A) 

a. The acts provisions have been controversial and confusing 

b. If someone applies for lawful permanent resident (LPR) status as a child but turns 21 before being approved for LPR status, that person can no longer be considered a child for immigration purposes. This situation is commonly referred to as “aging out” and often means that these applicants would have to file a new petition or application, wait even longer to get LPR status, or may no longer be eligible for a green card 

i. Congress recognized that many children were aging out due to large USCUS processing backlogs, so it enacted the Child Status Protection Act (CSPA) to protect certain children from aging out. The CSPA went into effect on August 6, 2002.
c. This Act changes who can be considered “child” for purposes of obtaining benefit under the INA . 

d. Provides remedies to address a variety of age-out situations. 

e. To date there are only State Department and former legacy INS guidance memos

f. No official regulations have been issued, adding to the confusion 

2. The provisions of CSPA most relevant are section 2 (201 (f) of the INA) and 3 (sec. 203 (h). 

a. They address the aging -out problems for sons and daughters of USC 

3. Section 2-INA Sec. 201 (f) 

a. For immediate relatives, the beneficiary’s age is frozen as of the date the visa petition was filed. The beneficiary will be treated as the “child” of USC. In other words, as long as he or she was under age 21 at the time the parent filed the family petition with CIS he/she will maintain status of a “child”. This will also transfer from an LPR petitioner who naturalizes while the 2A petition is pending. 

4. CSPA applies only to those applicants specified in the statute 

a. Immediate relatives (IRs)

b. Family based preference principals and derivatives 

c. Violence Against Women Act (VAWA) self-petitioners and derivatives 

d. Employment-based preference derivatives
e. Diversity immigrant visa (DV0 derivatives

f. Derivatives refugees

g. Derivatives asylees

5. Section 3- INA Sec. 203 (h) 

a. Section 3 lays out a formula for determining the age the child should be treated as having attained. Generally, the consulate is to go by the beneficiary’s age at the time the visa becomes available but reduce by the amount of time the visa petition was pending. The beneficiary must file the necessary forms with the consulate within one year of the visa becoming available to be eligible for this treatment 

Marriages 

A. Bona Fide of relationship 

a. The bona fide of the relationship are determined by examining the intent of the parties at the time of the marriage 

b. Evidence of the couple’s shared life together may take many forms.

i. While the CIS tends to focus on commingled financial assets and liabilities, any evidence of a shared life together may serve to support the bona fides of a relationship

ii. Common documents may include;

1. Birth certificates for children born to the couple

2. Documents showing joint financial obligations or assets 

3. Joint leases or ownership of real estate 

4. Jointly filed tax returns 

5. Beneficiary/survivorship designation for insurance 

6. Affidavits of 3rd parties 

7. Photos: relationship, vacations, events, family

Immigration Marriage Fraud Amendments (IMFA)

A. Conditional Residence (CR)

a. INA Sec. 216  

1. The granting of LPR on a conditional basis to a person who acquired immigration status based on a marriage to a USC or LPR if the marriage was less than 2 years old at the time that person obtained resident status 

b. INA Sec 216 (b)(1) (FRAUD)
1. If at any time the individual’s first two years of permanent residence, the Attorney General finds that the marriage was entered into for the purposes of procuring immigrant status, or that the marriage has been judicially annulled or terminated (other than by the spouses death) or that a fee (other than an attorney fee) was given for the filing of the petition, the AG must terminate permanent resident status. 

c. INA Sec. 216 (b)(2)

1. Noncitizens may contest these findings in removal hearings 

d. INA 216(g)(1)

1. The CR condition is inapplicable to spouses and children accompanying or following to join preference immigrants. 

B. Removal of Conditional status 

a. 8 CFR sec. 216.3 

1. To Remove the conditional status, applicant must:

a. The conditional basis of the status can be removed either by a joint petition (Form I-751) filed 90 days before the second anniversary of the granting of the LPR status. An interview may be required 

b. INA Sec 216 (c)(2)(A)
a. If no petition is filed within 90 days before the 2nd anniversary, then the CR loses all status in the US 

C. Form I-751 – sec 216(c)
a. The issue to be resolved in adjudicating an I-751 is whether the marriage was bonafide at the time it was contracted. Did you have an intent to be married and live together the moment you got married?

1. The non-citizen and petitioner must execute the I-751. If the marriage breaks down or death by petitioner, the noncitizen files alone 

2. CFR 216.4(a)(2)

a. The noncitizen children can be included on their parent’s I-751. They can also be included, even if they have turned 21 and no longer fit the definition of a child under INA 

3. I-751 must be filed at a local Service Center 

4. Upon filing of I-751, CR status is extended until such time as the CIS has adjudicated the petition. 8 CFR 216.4(a). The Service Center mails a receipt evidencing a 1-year extension of CR status and employment authorization. The receipt may be used to reenter the US, as long as entry is made before the end of the 1-year extension 
b. I-751 Supporting documents ( 8 CFR 216 (c)(1); 8 CFR 216.4)

1. The I-751 must be accompanied by evidence demonstrating the marriage’s good faith 

2. Documentation establishing joint ownership of property or joint tenancy at a common residence 

3. Commingling of financial resources 

4. Birth certificate of children  

5. Photos of couple and family 

6. Affidavits of persons having knowledge of good faith marital relationship 

7. Other documentation 

8. Insurance policies, tax forms, financial docs, bank statements 

c. I-751 Waiver 8 CFR 216. (e)(3)(ii) 

1. A Conditional Permanent Resident may file the I-751 Joint Petition if the qualifying marriage has been terminated or the petitioning spouse is deceased or noncooperative. A CR must file a I-751 waiver 

2. The waiver can be filed any time before the 2nd anniversary of the noncitizen’s having obtained CR status. The filing may be due to dissolution of the marriage, infliction of battering, extreme cruelty, and other situations like petitioner refuses to cooperate or withdraw joint petition. 

3. The INA does not set a limit to file the waiver, hence you can file it after the 2-year.

4.  If before an Immigration judge you must file, it before a final order is issued 

d. Grounds for I-751 waiver INA sec. 216(c)(4)

1. Extreme hardship 

a. The CIS may only consider extreme hardship which would occur if the CR were not allowed to remain in the United States. The extreme hardship can be to the CR, dependents child, or subsequent spouse. 

b. CIS can only consider circumstances arising during the period the noncitizen was a CR. 

c. Remarriage to another USC is not extreme hardship 

2. Good faith grounds 

a. The CR must show that s/he entered into the qualifying marriage in good faith at the marriage’s inception. CIS looks for evidence relating to the amount of commitment by both parties to the marriage. (previously listed) 
b. The CR must prove that the marriage has ended either through divorce or annulment. However, the CR need not submit proof that the divorce or annulment is final at the time he submits the I-751 form, as long as the waiver petition includes proof that the divorce or annulment complaint has been filed in court. 

3. Battered spouse/ child ground

a. INA Sec 216 (c)(4)(C); 8 CFR 216.5(e)(3)

a. It must be shown that during the marriage the noncitizen spouse or child were battered by or was the subject of extreme cruelty perpetrated by his or her USC or LPR spouse or parent. 

b. 8 CFR sec 216.5 (e)(3)(iii)-(vii)

i. Battered by and extreme cruelty includes but are not limited to, being the victim of any act or threatened act of violence, including forceful detention, which results or threatens to result in physical or mental injury. Psychological or sexual abuse or exploitation, including rape, molestation, incest, or forced prostitutions shall be considered acts of violence 

Other Family Members 

A. Child, INA sec. 101(b)(1)
1. Child means an unmarried person under 21, who is 

a. A child born in wedlock 

b. A stepchild, provided that the child had not reached the age of 18 years at the time the marriage creating the special status 

c. A child adopted while under the age of 16 years if the child has been in the legal custody of, and has resided with, the adopting parent for at least 2 years. Natural parent cannot be accorded any right, privilege, or status under this Act 

B. Children In-and-out-of wedlock 

1. A child born in wedlock is recognized as the child of either parent, regardless of the marriages’ continued existence or validity (INA sec 101 (b)(1)(C)) For children born out-of-wedlock, however, the statue distinguishes between the child’s relationship to the mother and father. 

2. The child’s relationship to her natural mother will be recognized with the usual level of proof of maternity (INA sec. 101(b)(1)(D)). Fathers of children born out of wedlock must establish both paternity and a bona fide parent child relationship. (8 CFR 204.2 (d)(2)(iii)0.
C. Legitimated children 

1. Despite the shift away from the concepts of legitimated and illegitimate, the concept of legitimation remains relevant for certain purposes 

a. Legitimation;  

i.  the legal act of putting a child born out of wedlock in the same position as a child born of parents in a marriage.

ii. In most cases, legitimation is fulfilled through the marriage of the parents, legal action or decree, or formal recognition of paternity. 

2. Legitimated Children for purpose of Immigration (8 CFR sec 204.2 (d)(2)(ii)
a. Legitimation by the natural father must occur before the child’s 18th birthday. Laws which purport to give legitimation retroactive effect have been found ineffective to provide immigration benefits. The act of legitimation must be valis under the law of the child’s or father’s domicile, and the father must have legal custody at the time of legitimation. 
D. Stepchildren 

1. INA sec 101(1)(b)(1)(B) A stepchild relationship is created if the child is under the age of 18 when the Petitioner married the Beneficiary’s parent. 

a. Such a relationship survives death or divorce between the parent and stepparent, so long as the original marriage was bona fide. A stepchild will be considered a “child” within the INA 

E. Adopted Children 

1. INA sec. 101 (b) (1)(E)

a. The INA only recognizes an adopted child if the adoption took place before the child turned 16. The adoptive child also must fulfill a two-year custody/residence requirement with the adoptive parent ( s) - before or after the adoption prior to being recognized as a child. 

2. INA sec. 101(b) (1)(E)(ii)

a. Any subsequent adoption of a natural sibling of a qualifying child need only take place before the sibling reaches age of 18. This is the only exception to the age 16 cut-off. In other words, if the child is an natural brother/sister of a child who has been adopted under the age of 16, the older sibling may immigrate through adoption by the same parents before the age of 18.

3. The CIS may inquire into the bona fides of the adoptive relationship, especially if the adoption is between relatives (Matter of Marquez, 20 I&N Dec. 700 (BIA 1993) 

4. The natural parents of an adopted child cannot obtain immigration benefits through that child if the adoption resulted in the grant of immigration.

5. Natural siblings are also prohibited from obtaining benefits if the adoption was in accordance with INA Sec. 101(b)(1)(E), even if no immigration benefits accrued to the adopted child.

F. Orphans 

1. INA sec 101 (b)(1)(F)

a. A USC may request classification of an orphan as an immediate relative by filing the petition prior to the child’s 16th birthday 

b. An orphan, as distinguished from other adopted children, is a child separated from her parents by abandonment or death, or whose sole or surviving parent is incapable of caring for the child, irrevocably releasing her for adoption and emigration. No adoption need have been taken place, nor is there any custody or residency requirement. 

Preference System for Employment Based Immigrants 

1. First Preference- Priority Workers; they get 28% of visas for worldwide employment-based visas.

a. Persons of extraordinary ability

b. Outstanding professors and researchers

c. Multinational executives and manager

2. Second Preference - Members of the Professions holding Advanced Degrees or persons of Exceptional Ability; they receive 28.6% of visas and any numbers not used by first preference.

3.  Third Preference- Skilled workers, Professionals, and Other Workers; 28.6% of the visas.

4. Fourth Preference- Certain Special Immigrants; 7 .1 % of the visas.

5. Fifth Preference- Employment creation (INVESTORS); 7 .1 % of visas. o less than 3000 can be used for investors in a targeted rural or high-unemployment area.

First Preference – EB1

1. Alien of Extraordinary Ability 

a. Section 203(b)(1) of the INA; 8 CFR sec. 204.5 (h) p. 576 of supp
i. Extraordinary ability is defined as a level of expertise indicating that the individual is one of a small percentage who has risen to the very top of the field of endeavor 

ii. Workers of extraordinary ability are defined by statute as those who have extraordinary ability in the sciences, arts education, businesses, or athletics, which has been demonstrates by sustained national or international acclaim, and whose achievements have been recognized in the filed through extensive documentation. 
b. Evidence Required 

i. Applicant must demonstrate “sustained or international acclaim” and that his/her achievements have been recognized in the field of expertise. If the applicant does not have Nobel or Pulitzer Prize, then any of the three of the following is sufficient:

1. Receipt of lesser nationally or internationally recognized prizes or awards 

2. Membership in association in the field for which classification is sought which requires outstanding achievement of their members as judged by recognize national or international experts;

3. Published material about the person in professional or major trade publication or other major media

4. Participation as a judge of the work of others

5. Evidence of original scientific scholastic article athletic or business-related contributions of major significance;

6. Authorship of scholarly articles in the field; 

7. Artistic exhibitions or showcases

8. Performance in a leading or cultural role for organizations or establishments that have a distinguished reputation;
9. High salary or remuneration in relation to others in the field

10. Commercial success in the performing arts as shown by box office receipts or record cassette CD or video sales; 

11. If the criteria above do not apply, their regulations allow for “other comparable evidence”. Such evidence can include expert opinion letters to the applicant’s abilities

ii. The submission of evidence of 3 of the 10 categories may not be dispositive. It only establishes the initial evidence, but this threshold evidence may far short of proving extraordinary ability.

2. Outstanding professors and researchers INA Sec. 203 (b)(1)(B)

a. These workers are professors and researchers who are internationally recognized for their outstanding achievements. They cannot self-petition, there must be an employment offer and employer must file the petition.

i. Basic Requirements 8 CFR 204.5(i) supp p.577
1. Be internationally recognized as a standing in a specific field. Must include at least two of the following:

a. Recipient of major prizes or awards for outstanding achievement.

b. Membership in an association which requires outstanding achievement;

c. Published material in professional publications written by others about the applicants work;

d. Evidence of persons participation as a judge of the work of others

e. Evidence of original scientific research;

f. Authorship of scholarly books or articles in the field.

2. Having a minimum of three years of experience in teaching and or research in that field

a. The requisite three years can include pre-degree research experience gained while working on the advanced degree, so long as the applicant completed the degree and a pre-degree research experience is recognized as outstanding.

3. Applicants seeks entry to the US

a. In tenure or tenure track teaching position 

b. A comparable research position at a university or other institution of higher education; 

c. A comparable research position with a private employer, if it employees at least three persons full-time in research activities and the departmental, division or institution has achieved documented accomplishments in an academic field.

3. Certain multinational executives and managers.                                                                       Sec 203(b)(1)(C) INA; 8 CFR sec. 204.5(j) supp p 579
a. This subcategory is reserved for executives and managers of foreign companies who are transferred to the same or a related company in the US

b. Basic Requirements 

i. A multinational manager or executive me qualify for priority workers status if he or she has been employed one year (in the last 3 years) buy a “firm or corporation or other legal entity or an affiliate or subsidiary thereof”

1. Affiliates include entities old by the same group of individuals, and approximately the same share or proportion of each entity

2. Employment must have been outside the US in a managerial or executive capacity for at least one of the three years immediately preceding the filing of the petition, or in the case of an applicant presently working in the US, one of the three years preceding entry to the US as a non-immigrant.
c. Managerial Capacity 

i. Means an assignment with the organization in which the employee personally:

1. Manages the organization, department, subdivision, function or component;

2. Supervisors and controls the work of other supervisory, professional or managerial employees, or manages an essential function within the organizations or department or subdivision of the organization;

3. Has authority to hire and fire or recommend personnel actions or functions at a senior level;

4. Exercise discretion over day-to-day operations of the activity or function. First line supervisors are not considered managers unless the employees they supervise our professional.

d. Executive Capacity 

i. Means an assignment in an organization in which the employee primarily:

1. Directs the management of the organization or a component or function;

2. Establish his goals and policies;

3. Exercises wide latitude and discretionary decision making; and

4. Receives only general supervision or direction from higher level executives, board of directors or stockholders.

ii. In determining whether an individual is acting in a manager Oreo or executive capacity, the AG shall take into account the reasonable needs of the organization, component or function in light of the overall purpose in stage of development of the organization, component or function. The number of employees supervised is not determinative.

e. Evidence 

i. Statement from US company that applicant’s employment has been with company one of the past three years and the US company has been doing business for one year

ii. Need to show company is also operating Abroad

iii. Need to show company is not merely shelf corporation but is active, conducting substantial business, and truly needs an executive or manager
iv. For managerial/executive position, employer must provide a job offer in the form of a statement describing the duties of the position and the capacity the person will be employed.

Second Preference – EB2

Members of professions holding advanced degrees or individuals of exceptional abilities in the sciences, arts, or business INA Sec. 203 (b)(2)(A); 8 CFR Sec. 204.5(k) supp p581

1. Members of the professions holding advanced degrees

a. Any US employers can file a petition in this category when the job requires an advanced degree and the applicant possesses such degree

i. Advanced degree is defined as any degree be on the baccalaureate. BA/BS or foreign academic plus 5 years of progressive experience in the specialty is equivalent to Masters

2. Workers of Exceptional Ability 

a. The applicant must have a degree of expertise significantly above the ordinary. This is established by satisfying at least three of the following six criteria:

i. Unofficial academic record showing a degree, diploma, certificate, or similar award from a college, university, school, or other institution of learning to the area of exceptional ability.

ii. At least 10 years of full-time experience in the occupations documented by letters from current or past employers;

iii. A license to practice a profession or certification for the particular profession or occupation;

iv. Evidence that the alien has commanded a salary or other renumeration for services demonstrating exceptional ability;
v. Membership and professional associations (there is no requirement that the professional association require outstanding achievement for admission);

vi. Recognition for achievements and significant contributions to the industry or field by peers, governmental entities, or professional or business organizations

vii. Other comparable evidence is also acceptable.

b. Certified individual labor certification 

i. As a general rule, the petition must include a certified individual labor certification from the department of labor, with evidence that the individual meets the requirements for the job set forth in the labor certification
1. Exceptions: if an applicant work will serve the national interest, labor certification may be waived

2. Though the jobs that qualify for a national interest waiver or not defined by statute, national interest waivers are usually granted to those who have exceptional ability and whose employment in the United States would greatly benefit the nation. Those seeking a national interest waiver may self-petition they do not need an employer to sponsor them and may file their labor certification directly with USCIS along with their form I-140, Petition for Alien worker. 

c. National Interest Waiver Sec. 203(b)(2)(B) must show:

i. That the area of employment is one of the substantial intrinsic merit

ii. That person’s employment will benefit the nation not just a local area;

iii. That the particular applicant will serve the national interest was substantially greater degree than would an available US worker having the same minimum qualifications

One reason US CIS may grant the national interest waiver is because a physician agrees to work for a period of time in a designated underserved area.

A. Eligibility Criteria 

a. You must agree to work full-time in a clinical practice. For most physicians and I W cases, the required period of service is five years

b. You must work in a primary care such as a general practitioner family practice petitioner, general internist, pediatrician, obstetrician/gynecologist, or psychiatrist or be a specialty physician;

c. You must serve either in a health professional shortage area (HPSA), Mental Health Professional Area (MHPSA-for psychiatrist only), a Medically Underserved Area (MUA), or a Veterans Affairs facility, or for specialists in a Physician Scarcity Area (PSA) 

d. Attestation

i. You must obtain a statement from a federal agency or a state Department of health that has knowledge of your qualifications as a position and that states your work is in the public interest this statement is known as an attestation 

Third Preference – EB 3 

A. Skilled workers professionals and Other workers   INA Sec. 203(b)(3)
a. Skilled workers 

i. Skilled workers are those in positions that require a minimum of two years of training or experience. Relevant post-secondary education counts as training

b. Professionals

i. Professionals must possess a PA/BS degree or foreign degree equivalent, and the petitioner must demonstrate that such a degree is the normal requirement for entry into the occupation.

c. Other workers

i. Other workers include those whose positions require less than two years of higher education, training, or experience. Waiting periods in this category have exceeded 10 years in past. Maids, nannies, household workers have suffered in this category. 

Labor Certification 

B. Labor certification often is a pre-requisite for obtaining employment based permanent residence. Labor certification is the determination by the department of labor that there are no US workers able, willing, qualified, and available for the position for which a labor certification is being sucked, and that the employment of the applicant will not adversely impact the wages and working conditions of US workers.

1. DINA requires labor certification for those who apply under the second and third employment-based preferences except the National interest Waivers.

C. Labor Certification Process:

1. File forms ETA 750, parts A and B. part a is an offer of employment and part B is a statement of the applicant’s qualifications and is signed by the applicant

2. Forms are filed with the State Workforce Agency (SWA). The SWA acts as an agent of the DOL during the initial stages of processing. They open “job order” post opening, and also instruct employer to initiate 30-day recruitment campaign through print advertisement and internal notice of position

i. SWA will review the application for appropriateness of the offered wage. If not at least 95% of the prevailing wage in the market, the SWA will require revisions or corrections.

ii. To demonstrate the shortage of US workers for the position, the employer must test the local marketplace to ensure that there are no interest, qualified US workers. Three types of recruitment activity is required

1. Recruitment in the medium most likely to attract potential candidates print advertisements and newspapers in the area of intended employment, or regional or national Journal specializing in the field of employment.

2. On-site recruitment at the company internal posting

3. Do use of government assisted recruiting programs usually a state job being search performed internally by SWA

iii. SWA will forward all resumes it receives to the employer. All applicants must be considered by the employer. Employer may reject applicants who do not meet the minimum requirements on the face of the resume. Applicants who appear to meet to advertise minimum requirements and are interviewed can be rejected only for unlawful, job-related reason consistent with the duties, education, and training requirements listed on the application.

iv. SWA will request a written report of the employer’s recruitment results be submitted once the 30-day recruitment period ends.

3. Reduction in Recruitment (RIR)

i. This process shortens the time of adjudicating the labor certification. The employer must show evidence that it has recruited any manner normal to the industry within the previous six months

ii. Only certain employers and beneficiaries will qualify for our IR alternative. Employers must demonstrate

1. There is little or no US workers availability for the occupation

2. The application does not contain any restrictive requirements

3. Job is being offered at the prevailing wage

4. Adequate recruitment has been conducted within six months prior to filing the application through sources normal to the occupation and industry

Any time when there is an economic slowdown RIR has been more closely scrutinized.

PERM
Program Electronic Review Management (PERM) is the system used for obtaining Labor Certification and is the first step for certain foreign nationals in obtaining an employment-based immigrant visa (Green Card).

A. To improve the operations of the permanent labor certificates and program, ET a published a final regulation which required the implementation of a new re-engineered permanent labor certification program by March 28, 2005.

B. PERM RULES 

a. The department of labor amended its regulations governing the FILING AND PROCESSING OF LABOR CERTIFICATIONS APPLICATIONS FOR THE PERMANENT EMPLOYMENT OF ALIENS IN THE UNITED STATES TO IMPLEMENT A SYSTEM FOR FILING AND PROCESSING SUCH APPLICATIONS

i. The current system requires employers to conduct recruitment before filing their applications. State Workforce Agencies (SWA) will provide prevailing wage determinations to employers but will no longer receive or process applications as they did under the old system. Employers are required to place a job order with the SWA, but the job order will be processed the same as any other job order. Employers will have the option of filing Applications electronically, using web base forms and instructions, or by mail.

b. Advertisements in newspaper or professional journals

i. The US employer must place an advertisement on two different Sundays in the newspaper of general circulation in the area of intended employment most appropriate to the occupation and the workers likely to apply for the job opportunity and most likely to bring responses from able, willing, qualified and available US workers.
ii. If the job opportunity is located in a rural area of intended employment that does not have a newspaper with a Sunday edition, the employer may use the addition with the whitest circulation in the area of intended employment.

iii. Documentation of the step can be satisfied by furnishing copies of the newspaper pages in which the advertisements appeared, or proof of publication furnished by the newspaper.

c. Recruitment Report 

i. The US employer must prepare a recruitment report signed by the employer or the employer’s representative describing the recruitment steps undertaken and the results achieved, the number of hires, and, if applicable, the number of US workers rejected, categorized by the lawful job-related reasons for such rejections. The certifying officer, after reviewing the employers recruitment report, may request the US workers resumes or applications, sorted by the reasons the workers were rejected.

ii. If US workers are eligible case over if a US worker is rejected, the employer must categorize the lawful job-related reasons for rejection of US applicants and provide a number of US applicants rejected each category. The recruitment report does not have to identify the individual US workers who applied for the job opportunity.

d. Qualifying Criteria 

i. Applicants must be filed using the PERM process and adhere to the PERM regulations

ii. The employer must hire the foreign worker as a full-time employee

iii. There must be a bona fide job opening available to US workers

iv. Job requirements must adhere to what is customary required for the occupation in the US and may not be tailored to the workers qualifications. In addition, the employer shall document that the job opportunity has been and is being described without unduly restrictive job requirements, unless adequately documented as arising from business necessity

v. The employer must pay at least a prevailing wage for the occupation in the area of intended employment.

e. Process for filing 

i. Application 

1. The employer must complete an application for permanent appointment certification (ETA Form 9089). The application describes in detail the job duties, education requirements, training, experience, and other special capabilities the employee must possess to do the work, add a statement of the prospective immigrants’ qualifications.

f. Prevailing wage

i. Prior to Filing ETA Form 9089, the employer must request a prevailing wage determination from the State Workforce Agency SWA having jurisdiction over the proposed area of intended employment.
g. PERM Requirements 

i. This calculator shows the prevailing wages and levels based on the employer’s minimum requirements and the work location ZIP Code.

ii. Do US employer is then required to include the following prevailing wage information on the ETA form 9089 and;

1. Prevailing wage

a. The prevailing wage tracker number if applicable 

b. The SOC/O*NET (OES) code; occupational definitions; 

2. Occupational title;

3. The wage source;

4. The determination date; and

5. The expiration dates. The proposed wage for the alien must at least be equal to this prevailing wage. 

h. Pre-filing Recruitment Step 

i. All employers filing the ETA form 9089 must a test, in addition to a number of other conditions of employment, to having conducted recruitment prior to filing the application.

ii. The employer must recruit under the standards for professional occupations. The employer must categorize the lawful job-related reasons for rejection of US applicants and provide the number of US applicants rejected in each category the recruitment report does not have to identify the individual US workers who applied for the job opportunity

i. Perm Approval 

i. If PERM is approved, then applicant can continue to the second step of the process

1. All labor certifications expire after 180 days

ii. Filing form, I - 140, immigrant petition for alien workers – filing fee

iii. Ability to pay wage, you must submit evidence with petitions requiring job offers that the prospective US employer has the ability to pay the offered wage.

Fourth Preference- Special Immigrants  

INA Sec 101 (a)(27; INA Sec 203(b)(4) 

A. The various prongs of the fourth employment-based preference are not generally end at redressing labor shortages. Rather, they serve a variety of other miscellaneous functions, mostly concerned with special circumstances.
a. Religious worker INA 101(a)(27)(C)(iii); 8 CFR Sec 204.5m

i. Requirements

1. For at least two years immediately preceding the time of the application, the person has been a member of a religious denomination having a bona fide, nonprofit, religious organization in the US, and

2. S/he seeks to enter the US:

a. Solely to carry on his or her vocation as a minister or

b. If before 2008, she or he seeks to work in a professional capacity in a religious location or occupation or to work for an organization or 501(c)(3) affiliate in a religious location or occupation (non-ministers) and 

c. She or he has been caring on such vocation, professional work or other work continuously for at least a two-year period. However, generally CIS does not regard voluntary service as a meeting with two-year requirement. The applicant must have been paid for his or her work.

d. The two year. May have been in the US

e. For Non-minister, the program ends Sept. 30, 2019, unless extended by Congress. 5000 number cap

3. If applicant is minister, he or she has authorization to conduct religious worship and to perform other duties usually perform by authorized members of the clergy. Certificate of ordination or authorization may be requested;
4. If applicant is religious professional, has at least a US baccalaureate or it’s for an equivalent required for entry into the religious profession. Unofficial academic record showing the applicant has received a degree;

5. If applicant is to work in another religious vocation or occupation, she or he is qualified in the religious duty. Evidence establishing qualifications may include evidence applicant is a nun-monk religious brother, etc.

Fifth Preference Employment creation (investors) 

A. File I-536 Form at local Service Center:
1. Regarding the enterprise:

a. Articles of incorporation or business organization documents

b. Authorization to do business and stay or municipalities;

2. Regarding investment:

a. Documents evidencing investments which may include bank statements, evidence of purchase assets; evidence of property transferred from abroad; stock certificates given for investments; or loan mortgage agreements.

3. Regarding obtaining the capital through lawful means:

a. Foreign business registration records;

b. Corporate, partnerships and personal tax returns filed within five years;

c. Evidence identifying other sources of capital;

d. Certified copies of any judgments or evidence of all pending governmental civil or criminal actions, administrative actions, and any private civil actions involving monetary judgments within the past 15 years.

e. Petitioners level of income during the previous years.

4. Job creation of 10 jobs

a. Tax records if employees are ready hired, including proof that they are working full-time.

b. A copy of comprehensive business plan where the 10 employees will be hired and giving appropriate dates within the next two years

c. If the enterprise is a troubled business having lost 20% of its assets must provide proof that the existing employees will be retained

d. Jobs must be created in the targeted employment area if petitioner is relying on the reduced 500,000 or 900,000 under the new change investment

5. Applicant will be managing business on day-to-day basis or through policy formation
a. Title and description of his or her job duties

b. Evidence that she or he is corporate officer and director or

c. If partnership, the partners management or policy making activities consistent with rights, powers and duties normally granted limited partnerships.

6. Target employment area (TEA) (after the change) 

a. CIS will now directly review and determine the designation of high unemployment TE A’s

b. CIS will no longer defer to TEA designations made by state and local governments 

c. Specially designated high unemployment TEAs will now consist of a combination of census tracts that include the tract or contiguous tracts in which the new commercial enterprise is principally doing business, including any or all directly adjacent tracts 

d. Provided they have experienced an average unemployment rate of at least 150% of the national average unemployment rate, TEAs may now include cities and towns with a population of 20k or more outside of metropolitan statistical areas

e. These changes will help direct investment to areas most in need and increase the consistency of how high-unemployment areas are defined in the program 

1) Diversity Lottery
a) The congressionally mandated diversity immigrant visa program is administered annually by the Department of State. Section 203(c) of the Immigration and Nationality Act (INA) provides for a class of immigrants known as “diversity immigrants” from countries with historically low rates of immigration to the US. For fiscal year 2022, 55,000 diversity visas will be available. There is no cost to register for the DV Program
2) Diversity immigrants
a) Participants of the diversity visa lottery program are nationals of “underrepresented countries” which have been less effective in acquiring employment and family-based preference visas. The CIS determines the DV regional limits for each year according to a formula specified in sec.203(c) of the Act. Nationals of “high admission” countries are thereby precluded from participating. The regions are:
· Africa
· Asia
· Europe
· NA
· Oceania
· SA
· Mexico
· CA
· Caribbean
b) No state can get more than 7% (3,850) of the total diversity visas available in any one fiscal year. 
c) Requirements
· There is no fee to apply. Must be national of an eligible country. You must meet either the education or work experience requirement. 
· Applicants not eligible unless:
(1) They have a high school diploma or its equivalent OR
(2) Has within 5 years of applying at least 2 years of work experience in an occupation requiring at least 2 years training or experience. The US Department of Labor’s O*Net Online database will be used to determine qualifying work experience.
(3) Family member are eligible. Spouse and children are eligible including spouses and children acquired subsequent to the DV entry submission. 
d) Requirements for Entry
· Applicant must be a native of one of the eligible countries.
· Native of a qualifying county. 
(1) In most cases, this means the country in which you were born. However. There are two other ways you might be able to qualify:
(a) (1) If you were born in a country whose natives are ineligible but your spouse was born in a country whose natives are eligible, you can claim your spouse’s country at birth. Provided that both you and your spouse are on the selected entry, are issued visas, and enter the US simultaneously.
(b) (2) If you were born in a country whose natives are ineligible, but neither of your parents was born there or resided there at the time of your birth, you may claim nativity in one of your parents’ countries of birth. If it is a country whose natives qualify for DV-2022 program. 
e) Procedure
· The start of the new fiscal year (October 1st) makes the beginning of a new lottery program. During the designated period, any foreign national who can be charged or cross charge to an eligible country with the requisite high school diploma or work experience.
· Applicants registered for the DV-2007 program were selected at random from over 5.5 million qualified entries received. For the DV 2003, 8.7 million hopefuls mailed their petitions to the Department of State for 50,000 available visas. For DV 2017 over 22 million applied. 
· Since 2005, all applicants must be submitted through the internet. 
· For DV-2022, natives of the following countries are NOT eligible to apply because the countries sent a total of more than 50,000 immigrants to the US in the previous 5 years:
(1) Bangladesh
(2) Brazil
(3) Canada
(4) China (including Hong Kong)
(5) Colombia
(6) DR
(7) El Salvador
(8) Guatemala
(9) Haiti
(10) Honduras
(11) India
(12) Jamaica
(13) Mexico
(14) Nigeria
(15) Pakistan
(16) Philippines
(17) South Korea
(18) UK (except Northern Ireland)
(19) Vietnam
· Persons born in Macau SAR and Taiwan are eligible 
f) The entry
· Applicants must submit entries for the DV-2022 (because it takes two years) program electronically at dvprogram.state.gov between noon and EDT.
· No late entries.
· Individuals with more than one entry will be disqualified. 
· Requires:
(1) Full name (last/first, middle)
(2) DOB
(3) Gender
(4) City/town of birth
(5) Country of birth
(6) Applicant photograph
(7) Mailing address
(8) Phone number
(9) Email address
(10) Spouse info
(11) Marital status
(12) Number of children that are unmarried and under 21 
(13) Children info
(14) Country of eligibility if the applicant's native country is different from country of birth
g) Selection of Applicants
· Applicants will be selected at random by computer from among all qualified entries. Over 50,000 entries will be selected to ensure all numbers are used. Those selected will be notified promptly and will be provided further instructions, including information on fees connected with immigration to the US. Persons not selected will NOT receive any notification. US embassies and consulates will not be able to provide a list of successful applicants. Spouses and unmarried children under age 21 of successful applicants may also apply for visas to accompany or follow to join the principal applicant. 
· Based on the allocations of available visas in each region and country, the department of State will randomly select individuals by computer from among qualified entries. All DV-2022 entrants must go to the Entrant Status Check using the unique confirmation number saved from their DV-2022 online entry registration to find out whether their entry has been selected in the DV program. Entrant Status Check will be available on the E-DV website. 
· If your entry is selected, you will be directed to a confirmation page about providing further instructions, including info about fees connected with immigration to the US. 
3) Admission
a) Upon arriving at a US port of entry, travelers will encounter CBP officials. All persons are required to be inspected by CBP. Officers are empowered to interrogate applicants and examine documents to determine whether traveler is LPR or admissible. This inspection is called “primary inspection”
b) Persons subject to Inspection INA sec. 235(a)
· Persons present in the US who were not admitted;
· Persons who arrive in the US even if they are not a designated port of entry;
· Persons who are interdicted in international waters;
· Stowaways
· All persons who are applicants for admission, readmission or transit
c) Documentation that must be presented at entry includes:
· For LPR’s
(1) A permanent resident card (I-551)
(2) Re-entry permit or
(3) Returning resident visa
· For nonexempt nonimmigrant:
(1) A passport
(2) A valid, unexpired nonimmigrant visa
· For a refugee or asylee:
(1) A refugee travel document
· Officers may and will look at lookout books. They may use the computerized look out system called NAILS (National Automated Immigration Lookout System), IBIS, AVLOS, CLASS or Customs TECS II
d) If there are any doubts, the applicant for admission will be sent to “secondary inspection” for more intensive scrutiny.
e) A person arriving in the US who is unable to demonstrate that he or she is admissible may:
· Ordered removed in expedited removal proceedings under sec. 235(b)(1)(A) of the INA;
(1) Expedited Removal
(a) Process by which a low-level immigration officer can quickly deport certain noncitizens who are undocumented or have committed fraud or misrepresentation. Since 2004, immigration officials have used expedited removal to deport individuals who arrive at our border, as well as individuals who entered without authorization if they are apprehended within 14 days or arrival and within 100 miles of the Canadian or Mexican border. 
(b) Enactment of IIRAIRA in 1996 created this summary removal process. An expedited order of removal may be entered where a person is found to be inadmissible for fraud or misrepresentation of a material fact or for not being in possession of a valid unexpired visa, entry document, or passport.
(c) If the noncitizen is found inadmissible, the immigration officer: “shall order the alien removed from the US without further hearing or review, unless the alien indicates an intention to apply for asylum or expresses fear of persecution.” INA sec. 235(b)(1)(A).
(d) The consequences of an expedited removal order is inadmissibility for 5 years from the date of removal. The bar is increased 20 years in the case of a second or subsequent removal. I-212 waiver is required to overcome the removal order. 
(e) On September 27, 2019, a district court judge granted the plaintiffs motion for a preliminary injunction and issued an order blocking DHS from implementing the July 23, 2019, Federal Register notice that expanded expedited removal. As a result, expedited removal currently remains limited to people who are within 100 miles from the border and have been in the US for 14 days or fewer and to those who arrived by sea. 
· Paroled into the US for deferred inspection and further processing at a district office on a later date
(1) The applicant may be paroled into the US for “urgent humanitarian reasons” or where a grant would result in a “significant public benefit.” INA sec. 212(d)(5)
· Placed in removal proceedings before IJ to determine admissibility;
· Allowed by the inspections officer to withdraw application for admission and depart from the US. 
(1) INA Sec. 235(a)(4)
(a) Applicants for admission are often encouraged to withdraw their applications for admission. The withdrawal is available at initial inspection, the deferred inspection, and even during or near the conclusion of a removal hearing to determine admissibility.
(i) Criteria for CBP officers include:
1. Seriousness of the immigration violation
2. Previous findings of inadmissibility against the applicant
3. Intent of persons to violate the law
4. Ability to overcome the ground of inadmissibility
5. Age or poor health of applicant
6. Other humanitarian or public interest considerations
7. Visa invalid because of unknowing violations sec. 222(g).
8. Withdrawal will not be given where there is an obvious deliberate fraud. 
4) Appeal
a) Immigration Judge -> BIA -> District Ct. -> Ct. Of Appeals
5) Adjustment of Status
a) In 1952, when congress enacted the INA, it included for the first time a provision authorizing certain noncitizens already in the US, to “adjust their status” to that of LPR without having to leave the country.
b) Requirements under regular adjustment:
· Must be inspected and admitted (Entry Without Inspection, stowaways, Visa Waiver Program cannot adjust)
· Need to be lawfully in the US
· A visa number must be immediately available at time of filing. If visa numbers regress after filing, the case is held in abeyance.
· Must file from I-485, Adjustment of Status of Application; Biographic Information, I-765 Employment Authorization Card, Fingerprints.
· Applicant must be eligible and admissible.
c) Section 245(I)
· Was added to the Act in 1994. All these restrictions were temporarily softened in August 1994, when Congress enacted temporary legislation to permit and affirmatively encourage adjustment of status. This amendment exempted certain noncitizens from disqualifications created from their unlawful entries. It allowed many people to adjust status in the US rather than travel abroad to their native countries to obtain their legal residency.
· For this benefit, Congress imposed a significant fee of $1,000 per adjustment applications for applications filed on or after December 29, 1996, plus payment of various application fees. Section 245(I) was a temporary part of the Act. It was set to expire, or sunset on September 30, 1997. 
· Congress extended the sunset date to January 14, 1998. Hence after January 14, 1998, people desiring to obtain legal residency through a family petition that were present in the US had to travel abroad to the native countries.
· In December 2000, former President Clinton signed into law Legal Immigration Family Equity (LIFE) Act Amendments of 2000. Amongst several changes, LIFE extended Section 245(I) sunset date from January 14, 1998, to April 30 2001. This extension allows many immigrants one last opportunity to adjust status, if they could prove they had been physically present in the US prior to the signing of the LIFE Act on Dec. 20, 2000.
· Legacy/Savings/Inclusion Clause. Spouses and derivatives. 
6) TPS (Temporary Protected Status)/Admission
a) The 9th circuit US court of appeals and the 6th circuit recently held that a grant of TPS itself constitutes admission for purposes of INA sec. 245(a) adjustment of status eligibility. Ramirez v. Brown.
b) Sec. 244(f)(4)
· For purposes of 245(a) adjustment, a TPS recipient “shall be considered as being in, and maintaining, lawful status as a nonimmigrant.” According to the court, an individual who is in lawful nonimmigrant status must necessarily have been “admitted” to that status. The court pointed to the rigorous application process that TPS applicants undergo, which is “comparable to any other admission processes.” Thus, the court found that people who enter without inspection but later receive TPS have been “admitted” and may adjust under 245(a). 
7) Citizenship and Naturalization
a) Citizenship
· Methods to obtaining citizenship
(1) By birth in the US “Jos soli” 
(a) the doctrine of citizenship based on birth in the US under the 14th amendment “all persons born or naturalized in the US … are citizens of the US.
(2) By acquisition at Birth
(a) Generally, a child born outside the US where one or both parents are USC’s may acquire US citizenship at birth. INA sec. 301. Acquisition of citizenship for a child born out-of-wedlock is also provided under the INA sec. 309. The congressional acts providing for acquisition of citizenship require the US parent to reside in the US for certain time periods prior to the births of the child to transmit citizenship to the child.
(b) In the case of a person born abroad, a presumption arises that the person is an alien. The burden of producing evidence then shifts to the applicant, but in Immigration Court, the burden of proof remains with the Government to establish alienage. 
(3) By derivation through the naturalization or US Birth of one parent
(a) A child born outside the US may become a USC as a matter of law by virtue of his pr her parents’ birth or naturalization. INA sec. 320. 
(b) Child Citizenship Act of 2000
(i) A child of a US will automatically become a USC if:
1. One parent is a citizen by birth or naturalization
2. The child is under 18
3. The child is an LPR
4. The child is residing in the US in the legal and physical custody of the citizen parent. 
(c) The law is not retroactive, so only children who were LPR’s and under 18 after February 27, 2001 will benefit. 
b) Naturalization
· INA 316
· A party who meets certain requirements, which include residence, presence, good moral character, and legal status and is 18 or over may file with INS application for naturalization 
· Requirements
(1) LPR Status
(a) To become eligible for naturalization, one must first be “lawfully admitted to the US for permanent residence in accordance with all applicable provisions of the INA sec. 318. Naturalization may not be conferred while removal proceedings are pending or while a final finding of removal is outstanding. 
(2) Residence and Presence
(a) The applicant must “reside” continuously in the US during the 5 years period immediately preceding the filing of the application, all after admission as an LPR; must be “physically present” in the US for at least half that period; and must “reside” continuously in the US from the filing of the application to the grant of naturalization. INA sec. 316(a). Both 5-year requirements become 3-year requirement if the petitioner “has been living in marital union” with a USC during the applicable 3-year period. May need to provide proof at interview. 
(3) Good Moral Character
(a) INA 316(a)(3)
(b) During all the periods for which residence and physical presence is required, the applicant must demonstrate good moral character. Look out for list in 101(f) this is not exhaustive, but it helps.
(4) Age
(a) Applicant must be 18 years or older to apply for administrative naturalization
(5) English Language
(a) The applicant must generally demonstrate “an understanding of the English language, including an ability to read, write, and speak words in ordinary usage. INA sec. 312(a)(1).
(i) The English language requirement shall not apply to (1) persons who are over age 50 and living in the US for 20 years subsequent to LPR status or
(ii) Persons who are 55 years of age and living in the US for 15 years subsequent to LPR status. INA sec. 312(b)(2)
(6) Knowledge of Civics
(a) Applicant must have a knowledge and understanding of the fundamentals of the history and of the principals and form of government of the US. INA sec. 312(a)(2).
(i) The AG shall also give special consideration in determining the knowledge requirements to persons over 65 with 20 years as LPR. Special consideration has been determined to be a test of 10 out of 25 civic questions in the person’s own language, where they need only answer 6 correct.
(7) Persons who are physically or developmentally disabled or have a mental impairment may waive the English language and history and government requirements by filling application N-648. INA sec. 312(b)(1). 
(8) There is also a writing requirement. 
Grounds of Inadmissibility 
Section 212(a) is divided into the following categories:
· Health related;

· Criminal and drug trafficking;

· Security and terrorist related

· Public charge

· Labor certification

· Fraud and misrepresentation

· Lack of the required documents

· Draft invaders and immigrants were ineligible for citizenship

· Aliens previously removed from the United States or unlawfully present in the United States 

· Miscellaneous 

Documentation requirements
INA Sec. 212(a)(7)(A)-(B)
A. Section 212(a)(7)(A)
a. Makes in admissible immigrants and non-immigrants who do not have required documents for admission to the US. Section 212 (a)(7) requires a person coming to the US in an immigrant classification to have a valid unexpired immigrant visa, reentry permit, border crossing card, or other valid entry document and valid on expired passport, travel document, or document of identity and nationality, if this is required under regulations issued by the Attorney General.
b. Exception 

i. Section 211(b) authorizes a resident immigrant returning from a temporary visit abroad to be readmitted to the US without a passport, immigrant visa, reentry permit or other document at the discretion of the attorney general, if the returning resident immigrant is otherwise admissible.
1. Persons who are admitted to the US as Refugees under sec 207 are also exempt from the documentary requirements. 
B. Section 212(a)(7)(B)
a. Requires a person seeking admission as a non-immigrant who have a passport that is valid for at least six months beyond the date his or her intent stay in the US will and any valid non-immigrant visa or border crossing identification card.
i. The purpose of the passport requirement is to ensure that the person will be able to return to the country that she or he has come from or go to another country at the end of the period of authorize state as a non-immigrant in the US.
b. Exception – Visa Waiver Program 

i. To qualify under the visa waiver program, a non-immigrant must be seeking entry as a tourist under section 101(a)(15)(B) for a period of 90 days or less, be a national of a program country that offers reciprocal privileges to citizens and nationals of the US. 
Labor Certification 
INA Sec. 212(a)(5)
A. Immigrants seeking admission or adjustment of status in the employment-based preferences categories
Illegal Entrants and Immigration Violators 

1. Aliens present without admission or parole 

a. Section 212(a)(6)(A)(i) of the Act makes an applicant present in the United States without being admitted or paroled, or who arrives in the United States at any time or place other than as designated by the Attorney General a person inadmissible.
b. Exemption Available 

i. Although not considered a waiver, section 212(a)(6)(A)(iii) exempts applicants who are battered women and children. However, the applicant must establish that he or she or their child has been battered or subject by extreme cruelty by a spouse or parent, or a member of the spouse’s or parent’s family residing in the same household.
ii. A substantial connection between the battery, cruelty, and the applicant’s illegal entry must be demonstrated.

2. Failure to Attend Removal Proceedings 

a. Section 212(a)(6)(B):

i. Any applicant who without reasonable cause fails or refuses to attend or remain in attendance at a proceeding to determine the applicants in admissibility or deportability and seeks admission within five years following the applicant’s departure a removal from the United States is in admissible.
3. Misrepresentation 

a. Section 212(a)(6)(C)(i) 
i. Any applicant who seeks to procure or has sought to procure a visa, other documentation for admission into the United States or other benefit provided under the ass by fraud or willfully misrepresenting a material fact is inadmissible.

b. Waiver Available 
i. Section 212(i)

i. Provides a waiver for this ground of inadmissibility to an applicant who has a qualifying relative: United States citizen or legal permanent resident spouse or parents. The applicant must establish to the satisfaction of the attorney general that refusal of admission to United States will result in “extreme hardship quote to the spouse or parent. The waiver is filed on Form I-601.
4. False Claim to U.S Citizenship

a. Section 212(a)(6) 
i. One of the most restrictive sections of the Act and one of the most used by consular officers 
ii. Makes an applicant in admissible if they falsely claim to be a United States citizen for any purpose or benefit under the acts or any federal or state statue. (See Pichardo v. INS, 188 F.3d 1079 (9th Cir. 1999). 
b. No waiver Available 

i. However, the section only applies to force representation of citizenship made on or after September 30, 1996. The child citizenship act of 2000 also created an exemption to this ground of inadmissibility. Under this new provision, an applicant will not be in admissible under the section, if his or her natural or adoptive parents were or are US citizens and permanently resided in the United States prior to age 16 and who reasonably believed at the time that the false claim was made that he or she was a citizen. 212(a)(6)(C)(ii)(II).
5. Alien Smugglers 

a. Section 212(a)(6)(E)(i)

i. Makes an applicant in admissible if they knowingly encourage, induces, assist abets or aids any other alien to enter or attempt to enter the United States illegally. Currently applied to parents bringing in their children

b. Waiver Available

i. There is a waiver under section 212(d)(11), but it only applies to returning permanent residence a person seeking immigrant visas or adjustment of status who smuggled only their spouse, parent, son, or daughter into the United States. The applicant must have smuggled only their spouse, parent, son or daughter into United States in order for this waiver to apply (no one else). 

6. Document Fraud Violations 

a. Section 212(a)(6)(F)

i. Makes an applicant in admissible if they are subject of a final order up for violation for the document fraud provisions section 274C of the Act.
b. Limited Waiver available 
i. A waiver is available for returning legal permanent residence, but not intending immigrants.

7. Student Visa Violations 

a. Section 212(a)(6)(G)
i. Makes an applicant in admissible if he or she obtains an F – 1 student visa and violates a term or condition of F – 1 status under the section 214(m) of the Act. This section applies until the applicant has been outside of the United States for a continuous period of five years after the date of violation.

b. No waiver Available 
i. However, this section applies to violators who obtain their F-1 status or extension after November 29, 1996.

8. Stowaways 
a. Section 212(a)(6)(D)

i. Any alien who is a stowaway is in admissible.

b. No waiver available. 

Aliens Previously Removed or Unlawfully Present 
1. Aliens Removed After Arrival or Applicants for admission 
a. Applicants who have been previously ordered removed from the United States following an application for admission or removal proceedings initiated upon arrival in the United States are inadmissible under Section 212(a)(9)(A)(i) of the Act. These cases involve expedited removals from the United States under section 235 of the act. After the first removal, an applicant is in admissible for five years. Any subsequent removal brings a 20-year period of inadmissibility. These cases are very popular and common.
b. Waiver Available 

i. Section 212(a)(9)(A)(iii) of the act provides a waiver if the attorney general gives prior consent to an alias reapplying for admission. This is known as I-212 Waiver, filed in form I-212, with a $930 filing fee
2. Other Applicants Ordered Removed 

a. Section (a)(9)(A)(ii)
i. Applicants who were previously removed from the United States after removal proceedings under section 240 of the Act or departed the United States while an order of removal was outstanding and seek admission within 10 years of the removal or departure is in admissible.
b. Waiver Available 

i. See Section I-212

Aliens Unlawfully Present 
1. Applicants Unlawfully Present 

a. Section 212(a)(9)(B) 

i. any applicant who has been in the United States unlawfully for 180 days after April 1, 1997 and voluntarily departs United States will be in admissible for three years. 

ii. Any applicant who has been in the United States unlawfully for one year after April 1, 1997 and voluntarily depart the United States will be in admissible for 10 years.

b. Exceptions 

i. This section does not apply to any applicant
1. Who is under 18 years of age;

2. Asylees with a bona fide application for asylum;

3. Beneficiaries of family unity; (no longer a thing) 

4. battered women and children;
c. Waiver Available 

i. Section 212(a)(9)(B)(v) 

1. To qualify for the waiver, the applicant must establish that refusal of admission will result in “extreme hardship quote to their qualifying relatives: USC/LPR spouse or USC/LPR parents. 
2. The waiver is filed on form I 601. The waiver is after the findings by counselor office. The waiver is filed with CIS for adjudication. Expect delays on the adjudication of such waiver (10-12 months) 
3. Prepare your clients for a lengthy stay in their native country until the waiver is adjudicated.
Provisional Unlawful Presence Waiver I-601A
· Since March 4, 2013 certain immigrant visa applicants who are immediate relatives’ spouses, children and parents of United States citizens can apply for provisional unlawful presence waivers before they leave the United States for their counselor interview. On August 29, 2016, the provisional unlawful presence waiver process was expanded to include spouses and children of LPR’s and all individuals statutory eligible for an immigrant visa and a waiver of inadmissibility for unlawful presence in the United States. Must file form I-601A.
2. Aliens Unlawfully Present After Previous Immigration Violations 

a. 212(a)(9)(C) 

i. Applicants who have been unlawfully presents in the United States for aggregate. Of more than one year or who has been ordered removed under section 235(b)(1), section 240, or any provision of law and who enters or attempts to re-enter the United States without being admitted admissible.

ii. This section is causing the most damage for applicant seeking immigrant visas, especially applicants from Mexico. 

iii. Known as the permanent ten-year bar.

b. Exceptions 

i. This section does not apply if the attorney general has given prior consent to an alien is re-applying for admission at least 10 years after the aliens last departure from the United States. 

ii. CIS requires remaining 10 years outside US.

c. No Waiver Available 10-year Bar

Security and Terrorists Related Grounds 
INA sec 212(a)(3) 
1. Espionage or sabotage- Section 212(a)(3)(A)(i)
a. Makes in admissible any person that the counselor office or the attorney general knows or has a reasonable ground to believe, is coming to the US to engage in espionage or sabotage or to violate a law that prohibits the export of goods, technology or sensitive information.

b. Persons coming to the US to engage in any other unlawful activity or any activity “a purpose of which is the opposition to, or the control or overthrow of the government of the US by fours, violence, or other unlawful means, “are in admissible.

2. Terrorists- Section 212(a)(3)(B) 

a. What is amended by the USA patriot act of 2001 (after 9/11), makes inadmissible a person who 
1. Engaged in terrorist activity
2. A consular officer or the attorney general knows or has reasonable grounds to believe is engaged in or likely to engage in terrorist activity;
3. A person who has incited terrorist activity under circumstances indicating the intention to cause death or serious bodily harm;
4. A representative of an organization whose public endorsement of acts of terrorist activity the secretary of state has determined undermines the US efforts to reduce or eliminate terrorist activities;
5. A member of a designated foreign terrorist organization;

6. A person who has used his or her position of prominence fault to endorse or espouse terrorist activity or to persuade others to support terrorist activity or a terrorist organization, in a way that the Secretary of State has determined US efforts to reduce or eliminate terrorist activities.

7. Spouse or child of the person who is in admissible for any of the grounds in 212(a)(3)B is also in admissible, if the activity that results in the persons inadmissibility happened during the previous five-year period.

A. Exception 

a. Does not apply to a spouse or child if;
i. Did not know or should not reasonably have known of the questionable activity;

ii. Consular officer or Attorney General has reasonable grounds to believe has renounced the activity causing the alien to be found and inadmissible under this act,

b. Terrorist activity is defined as:
1. Hijacking or sabotage of any convenience (including aircraft, vessel or vehicle)
2. The seizing or detaining, and threatening to kill, injure, or continue to the team, another individual in order to compel a third person to do or abstain from doing any at as explicit or implicit condition for the release of the individual seized or detained;

3. A violent attack upon internationally protected person or his or her liberty;
4. The use of any biological agent, chemical agent, or nuclear weapon or device or explosive, firearm, or other weapon or dangerous device with intent to endanger the safety of one or more individuals or to cause substantial damage to property;

5. A threat, attend, or conspiracy to do all of the above.

c. Engaging in Terrorist activity 
1. Is the fine broadly.

A. Enhance border security and visa entry reform act of 2002, section 306 
a. The provision renders inadmissible any non-immigrant who is “from “a country the secretary of state has designated as a “state sponsor of terrorism”, unless after consultation with other departments of secretary of state find that the particular individual does not pose a threat to the safety or national security of the United States.
b. All applicants from state sponsors of terrorism countries age 16 and over, irrespective of gender, appear for an interview with a consular office. An exception to the requirement for an interview may be made at the discretion of the consular office.

d. Real ID Act Section 212(a)(3)(B) 
1. Signed into law on May 11,2005
e. Section 103-Inadmissibility Due to Terrorist and Terrorist Related Activities:

1. The provision significantly expanded the terrorism related grounds of inadmissibility. Specifically, this provision; 

A. Broadens the INA’s definitions of terrorist organizations and engage in terrorist activity,

B. Expands the grounds of inadmissibility based on endorsement of or support for terror-related activity, “terrorist organizations” or members of a terrorist organization; 

C. Establishes a new ground of inadmissibility based on receipt of military- type training 

2. Effective Date 

A. This Amendments apply retroactively. 
f. Definitions 

1. Endorse “terrorist activity,” broadly defined as virtually any use of weapon against person or property 
2. Urge support for or endorsed a “terrorist organization,” even more broadly defined as any two or more people who have ever engaged in such activity 

3. Support any “terrorist organization” or a member of any terrorist organization even where the individual can prove that his activities did not further any terrorist activity whatsoever.
4. Be the spouse or minor child of an individual meeting the above criteria (with some temporal limitations), even if the spouse or child had no knowledge of the association or activity. 
g. Real ID Act Section 104 – Waiver for certain grounds of inadmissibility
1. This provision of courts the secretary of state in Secretary of Homeland security soul discretionary authority to waive the terrorist related grounds of inadmissibility for an alien who:
A. Is a representative of a political, social, or other group that endorses or espouses terrorist activity;
B. Endorses or espouses terrorist activity or persuade others to endorse or a espouse terrorist activity or support a terrorist organization
C. Affords material support to an organization or individual who has engaged in terrorist activity or

D. Is a member of a group that has a sub room which engages in certain enumerated activities.

Special Registration (NSEERS) 

A. Section 110 of IIRAIRA; section 414 of USA Patriot Act. 
a. Special registration is a system for tracking and monitoring certain that immigrants who are admitted to the US. The purpose is to ensure that certain non-citizens, who presents in the US requires closer monitoring in the national security and or law-enforcement interest of the US, provide specific information at regular intervals to verify their compliance with their visa and admission, and to verify that they depart the US at the end of their authorize stay.
b. If first supply to citizens and nationals of Iran, Iraq, Libya, Sudan, Syria because they required closer monitoring. Call and registration were established for nationals and citizens of certain countries meeting specific criteria.
B. INA sec 265 and 266, 8 CFR section 214.1 
a. Provide that the willful failure by a non-immigrant to register or provide truthful information is considered failure to maintain non-immigrant status and may result in removal. Failure to appear at call in registration may also need to removal. 
C. 8 CFR section 264.1(f)
a. The failure to be examined by an inspections officer at the time of departure establishes a presumption of inadmissibility under INA section 212(a)(3)(A)(ii) (unlawful activity in US.) Failure to report in some cases can be overcome, but standards are unclear.

Criminal Grounds 

1. Convictions- certain convictions or admissions of sufficient facts, which constitute the essential elements of a crime, will make an applicant inadmissible.
a. Crimes involving Moral Turpitude (CIMT)- 
i. Section 212(a)(2)(A)(i)(I) of the act makes an applicant in admissible if convicted of crimes involving moral turpitude, except if the crime was committed under the age of 18 and the crime was committed more than five years before the application for Visa or the crime was a misdemeanor, did not exceed imprisonment for one year, and the sentence did not exceed six months, regardless if the sentence was suspended.
ii. Waiver Available 

1. Section 212(h) waves several criminal grounds of inadmissibility.

b. Controlled Substance Violations 
i. Section 212(a)(2)(A)(II) of the act makes an applicant inadmissible if they violate, or conspire or attempt to violate, any law or regulation of a state, the United States, or foreign country relating to a controlled substance.
ii. Waiver Available 

1. Section 212(h) the only waiver available under this section is for cases involving a single conviction for simple possession of 30 g or less of marijuana.
c. Multiple Convictions 

i. Section 212 (a)(2)(B)  of the Act makes an applicant in admissible if he or she is convicted of two or more offenses, other than purely political offenses, and the aggregate to confinement actually impose was five years or more, regardless if the contact was part of a “single scheme of misconduct” or if the convictions resulted from a single trial.

ii. Waiver Available – See section 212(h).
d. Control Substance Traffickers 

i. Section 212 (a)(2)(C) of the act makes an applicant in admissible if they consider officer or immigration officer knows or has reason to believe that the alien has been involved in the illicit trafficking of controlled substances. A conviction is not necessary, only a “believe “by the adjudicator. For discussion on the standard to apply see Pichardo v. INS, 188 F.3d 1079 (9th Cir. 1999), Matter of Rocha, Int. Dec. 3239 (BIA 1995) 
ii. No waiver available 
e. Prostitution and Commercialized Vice 
i. Section 212 (a)(2)(D)(i)-(ii) makes an applicant inadmissible for having engaged in prostitution or commercialized vice 

ii. Waiver 

1. See section 212(h) waive section 

f. Foreign Government officials who have engaged in particularly severe violations of religious freedom 

i. Acts during last year while serving as a foreign government official particularly severe violations of religious freedom are inadmissible as well as spouse and children. 
g. Significant Traffickers in Persons 

i. Any person who the consular officer or Attorney General has reason to believe is or has been a knowing aider, abettor, assister, conspirator, or colluder with such trafficker in severe forms of trafficking in persons is inadmissible if within the past 5 years has obtained any financial or other benefit from illicit activity of that alien 

1. Clause shall not apply to a son and daughter who was a child at the time received benefit. 
Public Charge 

INA Sec. 212 (a)(4) 

1. A person who, in the opinion of the consular officer at the time of application for a visa, or in the opinion of the CIS at the time of application for adjustment of status, is likely to become a public charge is inadmissible 
2. Factors that are used to determine whether a person is likely to become a public charge include age, health, family status, assets, resources, and financial status, and education and skills 

3. Person seeking admission or adjustment of status after 12/19/97 are required to file an Affidavit of Support, Form I-864. The sponsor must be a USC or LPR who is at least 18 years of age, domiciled in the US, petitioning for the immigrant, and able to support his or her family and the sponsored immigrant and any family members at 125 percent of the federal poverty guideline. Co-sponsor available if needed. An affidavit of support is a legally binding and enforceable document 
4. An immigrant who has an affidavit of support may still be found inadmissible as being likely to become a public charge based on other factors such as health condition that could require medical care. 
Public Charge New Rule 

· The DHS rule dramatically changed the standard by which the Department determines whether an applicant for adjustment of status or admission is “likely at any time to become public charge” and therefore inadmissible to the United States (not that some noncitizens, such as asylees and refugees, are exempt from public charge determinations,
· Under rule 8CFR 212.21(a), USCIS removes the consideration of whether an individual is primarily dependent on public benefits, redefining public charge as a non-citizen who receives a specified public benefit for more than 12 months in the aggregate within any 36-month period (such that, for instance, receipt of two benefits in one month counts as two months 
· Form I-944; Form DS-5540   
Public Charge Proposed Rule 

· The Final Rule at 8 CFR 212.21(B) defines benefits as 

· Any federal, state, local, or tribal cash assistance for income maintenance, including 
· Supplemental Security Income (SSI), 42 U.S.C 1381 ET SEQ

· Temporary Assistance for Needy Families (TANF), 42 U.S.C 601 ET SEQ
· Federal State or Local cash benefits programs for income maintenance (often called “general assistance” in the State context, but which also exist under other names: 
· Supplemental Nutrition Assistance Program (SNAP) 
· Section 8 Housing Assistance

· Under the housing choice voucher program as administered by HUD under 42 U.S.C 1437F
· Section 8 Project- Based Rental Assistance 

· Including moderate rehabilitation under sec 8 of the U.S Housing ACT of 1937 
· Medicaid

· With certain exceptions, such as benefits received by individuals under the age of 21 and pregnant women (or for a period of 60 days after the last day of pregnancy) 
· Public Housing 

· Under Section of 9 of the U.S Housing of 1937 

10/7 (went over problems in this class on page 531, go back to recording to understand the answers for exam)
Inadmissibility Cont.

1) President’s Proclamation: Health Insurance
2) Miscellaneous Provisions

a) INA Section 212(a)(10)

i) Contains miscellaneous grounds of inadmissibility. Persons who are barred from admission under these grounds include:

(1) ….

(2) Unlawful voters

(a) An applicant who has voted in violation of any federal, state or local constitutional provision, statute, ordinance, or regulation is inadmissible.

(b) No waiver available

(i) Unless in the case of an alien who voted in a Federal, State or local election, in violation of a lawful restriction of voting to citizens, if each natural parent of the alien is or was a citizen, the alien permanently resided...
3) Health-Related 

a) The CIS adjudicator should consider (1) the danger to the public health of the US created by his or her admission is minimal; (2) the possibility of the spread...

b) Lacking Proof of Vaccinations

i) Section 212(a)(1)(A)(ii) of the Act makes an applicant inadmissible if they fail to present documentation of having vaccinations against vaccine-preventable diseases.

ii) Waivers available

(1) Section 212(g)(2)(A)-(C) provides a waiver of this provision for:

(a) Applicants who subsequently obtain the proof of vaccinations

(b) Where vaccinations would be medically inappropriate for the applicant

(c) Applicants who can demonstrate that the vaccination requirement would violate their religious belief or moral conviction. 

c) Physical or mental disorder and behavior that may or has posed a threat – Section 212(a)(1)(A)(iii)

i) Applicants with the above conditions are inadmissible. 

ii) Waiver Available – Section 212(g)(3)

(1) Allows waiver after the Service has consulted with the Secretary of Health and Human Services. 

d) Current Drug Abusers or Addicts – Section 212(a)(1)(A)(iv) 

i) No waiver available
Grounds for Deportation

1) Section 237(a)
a) Inadmissible at the time of entry or of adjustment of status or violates status. 

i) Inadmissible aliens Section 237(a)(1)(A)

(1) Incorporates all grounds of inadmissibility including the most common, 212(a)(2)(criminal grounds), (6)(C)(misrepresentation, and (7)(documentations requirement).

ii) Other Status Violations 

2) Fails to maintain nonimmigrant status Section 237(a)(1)(C) (now divided into two parts)

(1) Nonimmigrant status violation

(a) Makes it a deportable offense for a person to fail to maintain her nonimmigrant visa status. For example, 

President’s Proclamation: Health Insurance
· Presidential Proclamation on the Suspension of Entry of Immigrants Who Financially Burden the United States Healthcare System. Currently Enjoined by Court Section 1. Suspension and limitation on Entry. 
· The entry into the US as immigrants of aliens who will financially burden the US healthcare system is hereby suspended and limited subject to section 2 of this proclamation. An alien will financially burden the US healthcare system unless the alien will be covered by approved health insurance, as defined in subsection (b) of this section, within 30 days of the alien’s entry into the US, or unless the alien possess the financial resources to pay for reasonably foreseeable medical costs.
Miscellaneous Provisions
· INA §212(a)(10) contains miscellaneous grounds of inadmissibility. Persons who are barred from admission under these grounds include:
· Practicing polygamists
· Guardian required to accompany helpless alien
· An international child abductor
· An alien known to have assisted an international abductor
· A person who provides material support or safe haven to international child abductor
· Relatives of an international child abductor
· Former US citizens who renounce their citizenship to avoid paying taxes to the US
· Unlawful Voters
· An applicant who has voted in violation of any federal, state, or local constitutional provision, statute, ordinance, or regulation is inadmissible.
· No Waiver Available 
· Unless in the case of an alien who voted in a Federal, State or local election, in violation of a lawful restriction of voting to citizens, if each natural parent of the alien is or was a citizen, the alien permanently resided in the US prior to attending the age of 16, and the alien reasonably believed at the time of such violation that he or she was a citizen, the alien shall not be considered to be inadmissible. 
· Health related grounds
· Communicable disease of public health significance
· §212(a)(1)(A)(i) of the Act makes an applicant who is determined to have communicable disease of public health significance are inadmissible. Certain Tubercular conditions are also included.
· Waivers Available 
· §212(g)(1) of the Act provides a waiver for this inadmissible provision. § 212(g)(1) waives §212(a)(1)(A)(i) for certain family members of the USC or LPRs. The waiver is filed on the form I-601 ($930) and must be handed to the consular officer at the end of the interview, after the officer has determined the applicant inadmissible under this ground.
· The CIS adjudicator should consider
· (1) the danger to the public health of the US created by his or her admission is minimal 
· (2) the possibility of the spread of the infection created by the admission is minimal and
· (3) there will be no cost incurred by any level of government agency of the US without the prior of that agency
· HIV is no longer a medica ground of inadmissibility on or after Jan. 4, 2010
· Lacking Proof of Vaccinations
· §212(a)(1)(A)(ii) of the Act makes an applicant inadmissible if they fail to present documentation of having received vaccinations against vaccine preventable diseases
· Waivers Available
· §221(g)(2)(A)-(C) provides a waiver of this provision for 
· (a) applicants who subsequently obtain the proof of vaccinations
· (b) where vaccination would be medically inappropriate for the applicant
· (c) applicants who can demonstrate that the vaccination requirement would violate their religious belief or moral conviction
· A US parent or parents can sign an affidavit affirming their adopted orphan under 10 years of age will receive all vaccinations with 30 days after entry or as soon as medically appropriate. §212(a)(1)(A)(ii)(C)
· To obtain a waiver under moral/religious grounds under 212(g)(2)(C) the applicant must show with written evidence:
· He or she is opposed to vaccinations in any form
· The objections is based on religious belief or moral convictions (whether or not as a member of a recognized religion)
· The religious belief or moral conviction (whether or not as a member of a recognized religion) is sincere
· When the waiver application is for a child, the child’s parents must satisfy these three requirements. These waivers are discretionary and not subject to judicial review. The CIS must process §212(g)(2)(C) waivers on an individual basis. 
· Physical or mental Disorder and Behavior that may or has Posed a Threat §212(a)(1)(A)(iii)
· Applicants with the above conditions are inadmissible
· Waiver available §212)(g)(3)
· Allows a waiver for this section after the Service has consulted with the secretary of health and human services
· Current Drug Abusers or Addicts
· §212(a)(1)(A)(iv) of the Act makes an applicant inadmissible if they are determined to be drug abusers or addicts
· No waiver available
Grounds for Deportation (Removal)(237)
· §237(a)
· Inadmissible at the time of entry or of adjustment of status or violates status
· Inadmissible aliens §237(a)(1)(A)
· Incorporates all grounds of inadmissibility including the most common §212(a)(2)(criminal grounds), (6)(C)(misrepresentation), and (7)(documentation requirement)
· Other status violations
· §237(a)(1)(B)
· Any person who is in the US in violation of the INA or any other law of the US. Includes all violations related to status. For example, can include person who stays longer than he or she was given permission to on I-94. Includes entry without inspection.
· Fails to maintain nonimmigration status
· §237(a)(1)(C)
· This section is now divided into two parts
· 1. Nonimmigrant status violation
· Makes it a deportable offense for a person to fail to maintain her nonimmigrant visa status. For example, a student who has failed to maintain a full course of study or has transferred schools without permission or a temporary worker who has abandoned employment or changed jobs without authorization. B-2 overstaying the time given. 
· Violators of conditions of entry
· Any person whom the Secretary of Health and Human services certifies has failed to comply with terms, conditions and controls that were imposed under §212(g) is deportable. This concerns waivers for persons with communicable diseases or physical or mental disorders. This part requires a certificate from HHS certifying that the person has failed to comply with the terms, conditions, and controls. 
· Termination of Conditional Residence
· § 237(a)(1)(D) applies to conditional residents under §216 (relating to spouses and children who are conditional residents) and 216(A) (relating to investors and their spouses/children who are conditional residents who have had their status terminated)
· Smuggling
· §237(a)(1)(E) any alien who prior to the date of entry at the time entry or within 5 years of the date of any entry knowingly has encouraged, induced, assisted, abetted or aided any other alien to enter or try to enter the US in violation of law is deportable
· Waiver authorized
· Section will not apply in the case where persons smuggled are eligible immigrants under the family reunification provisions. A waiver is also available where the AG in his discretion for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest, if the person smuggled a person who was the alien’s spouse, parent, son, or daughter at the time of the offense
· Marriage fraud
· §237(a)(1)(G) an alien shall be considered to be deportable as having procured a visa or other documentation by fraud if:
· The termination or annulment of a marriage where the marriage was entered into less than two years prior to the entry and terminated within two years after entry, unless the alien can establish that the marriage was not entered into for purposes of evading the immigration laws.
· The failure of the alien to fulfill his/her marital agreement. 
· Criminal Grounds §237(a)(2)
· Crime involving Moral Turpitude
· §237(a)(2)(A)(i) an alien or LPR is deportable is he”
· Is convicted
· Of a crime involving moral turpitude (CIMT)
· Committed within 5 years of admission (unless he adjusted under the S visa and then it is within 10 years of admission) and s/he is: 
· Convicted of a crime for which a sentence of one year or longer may be imposed
· Under 237(a)(2)(A)(ii) an alien or LPR is deportable at any time after admission if convicted of two or more CIMT’s not arising out of a single scheme of criminal misconduct is deportable
· Aggravated felony
· Any alien convicted of an aggravated felony at any time after admission is deportable. §237(a)(2)(A)(iii)
· High speed flight
· Any alien who is convicted of a crime relating to high speed flight from an immigration checkpoint is deportable 
· Controlled substances
· §237(a)(2)(B)
· Any alien who at any time after admission has been convicted of a violation or a conspiracy or attempt to violate any law or regulation of a State, the US or a foreign country relating to a controlled substance, other than a single offense involving possession of ones own use of 30 grams or less of marijuana is deportable. 
· Certain Firearms Offenses 
· 237(a)(2)(C)
· Any alien who at any time after admission is convicted under any law purchasing, selling, offering for sale, exchanging, using, owning, possessing, or carrying, or of attempting or conspiring to purchase, sell, offer for sale, exchange, use, own possess, or carry, any weapon, part, or accessory which is a firearm or destructive device is deportable
· Miscellaneous Crimes
· §237(a)(2)(D)
· Any alien who at any time has been convicted of, or has been so convicted of conspiracy or attempted to violate:
· 1. Any offense relating to espionage, sabotage, treason or sedition, for which the term of imprisonment of 5 years or more may be imposed.
· 2. Selective service laws
· 3. Importation of aliens for immoral purposes
· 3. Travel restrictions during war or national emergency
· 5. A violation, attempt, or conspiracy to violate Foreign Agents Registration Act
· 5. Document fraud
· Domestic Violence, Stalking and Protective Order Violations
· §237(a)(2)(E)
· A conviction at any time after admission for domestic violence, stalking, child abuse, cild neglect, or child abandonment is deportable. The effective date of this provision applies to convictions occurring after Sept. 30, 1996
· Waiver available
· §237(a)(7)
· AG may grant a waiver to a person who has been battered or subjected to extreme cruelty and who is not and was not the primary perpetrator of violence in the relationship upon a determination that the respondent was acting in self=defense, violated a protective order intended to protect her/him. Or arrested, convicted, pled guilty to committing crime that did not result in serious bodily injury and where the connection between the crime and aliens having been battered or subjected to extreme cruelty. 
· Failure to register and falsification of documents
· §237(a)(3)(C)
· Change of address
· An alien who has failed to comply with the provisions of section 265 is deportable, unless the alien establishes to the satisfaction of the AG that such failure was reasonably excusable or was not willful.
· Failure to register of falsification of documents
· Any alien who at any time has been convicted of violating the Alien Registration Act, Foreign Agents Registration Act, or fraud and misuse of visas, permits and other entry documents is deportable. 
· Document Fraud
· An alien who convicted of document fraud under §274(C) is deportable. Limited waiver authorized. 
· False claim to US Citizenship
· Any alien who falsely represents or has falsely represented himself to be a citizen of the US for any purpose or benefit under this Act or Federal or state law is deportable. Applies to representations made on or after Sept. 30 1996
· Limited exception authorized
· Both parents were or are USCs, a person permanently resided in the US prior to age 16, person reasonably believed at the time of making such representations that he or she was a USC. 
· Security and related Grounds
· §237(a)(4)
· In general, an alien is deportable who has engaged, or at any time after entry has engaged in §237(a)(4)(A)
· Any activity to violate any law of the US relating to espionage, sabotage or laws prohibiting export of goods, technology or sensitive information from the US
· Any other criminal activity which endangers public safety or national security 
· Any activity, a purpose of which is to oppose, control, or overthrow by force, violence or other unlawful means, the US government 
· Terrorists activities
· §237(a)(4)(B)
· Amended by the Patriot Act. An alien who has engages is engaged, or at any time after admission engages in any terrorists activity is deportable
· The Patriot Act expanded activities to include solicitation of funds and membership in groups. AG can decided not to apply provision if officer determines there is no reason to believe that the person knew or had reason to know he was furthering terrorist activity
· Foreign Policy
· §237(a)(4)(C)
· An alien is deportable who presence or activities in the US, the secretary of State has reasonable grounds to believe would have potentially serious adverse foreign policy consequences for the US
· Real ID Act 2005 § 105- removal of terrorists
· This provision makes all the terrorism-related grounds for removal coextensive with the grounds for inadmissibility, as newly expanded by §103. 
· Effective date: this expansion of the grounds of removal applies retroactively. Taken together, §103 and §105 make it a deportable offense to:
· 1. Endorse terrorist activity
· Broadly defined as virtually any use of weapon or threat to use a weapon against person or property
· 2. Urge support for or endorse a terrorist organization
· Even more broadly defined as any two or more people who have ever engaged in such activity
· 3.  Support any terrorist organization or a member of any terrorist organization
· Even when the individual can prove that his activities did not further any terrorist activity whatsoever
· 4. Be the spouse or minor child of an individual meeting the above criteria
· With some temporal limitations, even if the spouse or child had no knowledge of the association of activity
· Public Charge
· §237(a)(5)
· Any alien who, within 5 years after the date of entry, has become a public charge from causes not affirmatively shown to have arisen since entry is deportable. The BIA has defined public charge as requiring that a state imposes a charge for services, makes a demand for payment, and failure to pay 
· Could be expanded with new rule
· Unlawful Voters
· §237(a)(6)
· Any person who had voted in violation of any federal, state or local constitutional provision, statute, ordinance or regulation. A conviction is not required. Tis section applies to voting that occurred before, on after Sept. 30, 1996
· Limited Exception Authorized
· Both parents were or are USCs, a person permanently resided in the US prior to age 16, person reasonably believed at the time of making such representations that he or she was a USC. 
· Sex offenders
· On 7/27/06 Pres. Bush signed into law the Adam Walsh Child Protection and Safety Act of 2006. Drafted to strengthen penalties against child predators, the Act also bars convicted sex offenders from having family-based petitions approved and makes failure to register as a sex offender a deportable offense
· Section 402 bars all US citizens of permanent residents convicted of a specified offense against a minor (as defined in § 111 of the Act) from ever petitioning for any family member for permanent residency. The only circumstance for waiving this bar is if the Secretary of Homeland Security, in his sole and unreviewable discretion, determines that the US citizen or permanent resident poses no risk to the family member seeking permanent residency. 
Reinstatement
· What is reinstatement of removal?
· Reinstatement of removal is the term for removal pursuant to INS §241(a)(5); 8 CFR §241.8
· INA §241(a)(5) became effective on April 1, 1997. The provision provides:
· (5) Reinstatement of removal orders against those illegally reentering
· If the AG finds that an alien has reentered the US illegally, after having been removed or having departed voluntarily, the prior order of removal is reinstated from its original date and is not subject to being reopened or reviewed, the alien is not eligible and may not apply for any relief under this chapter, and the alien shall be removed under the prior order at any time after the reentry.
· Reinstatement generally account for more deportations than any other source 
· Reinstatement orders are issued by low-level immigration officers, not immigration judges. The order may be executed within hours or days. Due to the lack of hearing and speed at which the orders are executed and issued, removal under INA §241(a)(5) is sometimes called summary removal
· Significantly, individuals subject to INA §241(a)(5) are not eligible and may not apply for any relief under the INA
· Who is subject to reinstatement of removal?
· Noncitizens who return to the US illegally after having been removed under a prior order of deportation, exclusion, or removal are subject to removal under §241(a)(5) unless they meet a statutory or judicial exemption
· The regulations require DHS to ask whether the person has a fear of return. 8 CFR §§208.31; 241.8(e)
· Who is statutorily exempt?
· Congress has enacted legislation that specifically exempts the following individuals from being subject to reinstatement of removal:
· Individuals applying for adjustment of status under INA §245(A) the legalization program, who are covered by certain class action lawsuits
· Nicaraguans and Cuban applicants for adjustment under §202 of the Nicaraguan Adjustment and Central American Relief Act of 1997
· Salvadoran, Guatemalan, and Eastern European applicants under NACARA §203
· Haitian applicants for adjustment under the Haitian Refugee Immigration Fairness Act of 1998
Matter of Ozark
· Ct holds a conviction will be found for immigration purposes where all of the following elements are present:
· A judge or jury has found the alien guilty or he has entered a plea of guilty or nolo contendere or has admitted sufficient facts to warrant a finding of guilty
· The judge has ordered some form of punishment, penalty, or restraint on the persons liberty to be imposed including but not limited to incarceration, probations, a fine or restitution. Or community-based sanctions, such as rehab, a work-release or study release program, revocation or suspension of a driver's licenses, deprivation of nonessential activities or privileges or community service and;
· A judgment or adjudication of guilt may be entered if the person violates the terms of his probation of fails to comply with the requirements of the court's order, without availability of further proceedings regarding the persons guilt or innocence of the original charge
Definition of Conviction
· 101(a)(48)(A) of the INA:
· The term conviction means with respect to an alien, a formal judgment of guilt of the alien entered by a court or if the adjudication of guilt has been withheld where:
· A judge or jury has found the alien or the alien has entered a plea of guilt or nolo contendere or has admitted sufficient facts to warrant a finding of guilt and
· The judge has ordered some form of punishment, penalty, or restraint on the alien's liberty to be imposed.
· Finality of convictions
· In matter of JM Acosta, the BIA held:
· A conviction does not attain a sufficient degree of finality for immigration purposes until the right to direct appellate review on the merits of the conviction has been exhausted or waived.
· Once the DHS has established that a respondent has a criminal conviction at the trial level and that the time for filing a direct appeal has passed, a presumption arises that the convictions is final for immigration purposes, which the respondent can rebut with evidence that an appeal has been filed within the prescribed deadline, including any extensions or permissive filings granted by the appellate court, and that the appeal relates to the issue of guilt or innocence or concerns a substantive defect in the criminal proceedings. 
· Appeals including direct appeals and collateral attacks that do not relate to the underlying merits of a conviction will not be given effect to eliminate the finality of the conviction 
· Juvenile Adjudications
· An adjudication of a criminal offense in juvenile court does not constitute a criminal conviction for immigration purposes and will trigger no adverse immigration consequences. However, the IJ always possesses the discretion to grant the relief requested
· Matter of Devison
· The BIA found that a NY youthful offender adjudication procedures in NY Law are similar in nature to the federal Juvenile Delinquency Act, and therefore not a conviction under the new definition of conviction 
CIMT
· Conduct which is inherently base, vile or depraved and contrary to the accepted rules of morality and the duties owed between persons or to society in general. Moral turpitude has been defined as an act, which is per se morally reprehensible and intrinsically wrong, or malum in se. Although moral turpitude often involves evil intent, the BIA stated that such a specific intent is not a prerequisite for such a crime. Generally speaking, offenses involving fraud, theft, intent to commit serious bodily harm, lewdness, malice, or sometimes recklessness will be considered CIMTS. 
· Categorical approach
· Compare elements of the crime to the generic definition of moral turpitude and decide whether the conduct proscribed in the statute is broader than, and so does not categorically fall within, this generic definition. In order to hold that the statute of conviction is overbroad, we must determine that there is a realistic probability of its application to conduct that falls beyond the scope of the generic federal offense. 
· When analyzing the immigration consequences of a criminal conviction historically the courts have used a categorical test.
· This means that the analysis is legal rather than factual. The focus is on the elements of the statute of conviction, not the alien’s actual conduct or facts. 
· A three-step analysis:
· 1. Identify the federal standard which causes immigration consequences. The courts often call this the generic definition of the offense. This offense might require conduct which is inherently base, vile, or depraved for a crime involving moral turpitude or the use of force for a crime of violence.
· 2. Evaluate the statute of conviction to determine the full range of conduct punished by the statute. Try to identify the most minimal or least culpable conduct which still constitutes a violation of the statute. 
· 3. Compare the most minimal violation of the underlying criminal statute with the generic definition of the crime to determine whether the underlying offense necessarily requires conduct which meets the generic definition
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Evidence Continued

· Form I-213 is very important because that’s how the government presents its case
· 8 CFR Sec. 287.8(b)(2)
· If the immigration officer has reasonable suspicion, based on specific articulable facts, that the person being questions is or attempting to be, engage in an offense against the US or is an alien illegally in the US, the immigration officer may briefly detain the person for questioning. 
Prosecutorial Discretion

· Kelly Memo II

· Expanding Expedited Removal
· Pursuant to §235(b)(I)(A)(i) of the INA, if an immigration officer determines that an arriving alien is inadmissible to the US under §212(a)(6)(C) or §212(a)(7) of the INA, the officer shall, consistent with all applicable laws, order the alien removed from the US without further hearing or review, unless the alien is an unaccompanied alien child...indicates an intention to apply for asylum or a fear of persecution or torture or fear of return to his or her country, or claims to have a vali immigration status within the US or to be a citizen or national of the US.
· Section 235(b)(2)(C) of the INA authorities the Department to return aliens arriving on land from a foreign territory contiguous to the US, to the territory from which they arrived, pending a formal removal proceeding under section 240 of the INA. 
CIS NTA Memo

· Cases to be referred to ICE for a decision on NTA issuance

· National security cases
· They include aliens engaged in or suspected of terrorism or espionage, or those who are otherwise described in INA sec. 212(a)(3) or 237(a)(4). In addition, any removable alien who, in the judgment of a USCIS officer, otherwise poses a risk to national security is considered a priority for removal.
· USICS will continue to issue NTAs in the following circumstances:

· Termination of conditional permanent resident status and denials of Form I-751, petition to remove the conditions of residence (8 CFR sec. 216.3, 216.4, 216.5)
· Termination of conditional permanent resident status and denials of form I-829 (8 CFR §216.6)
· Termination of refugee status by the district director (8 CFR §207.9)
· Denials of Nicaraguan and central American relief act (NACARA) §202 and Haitian refugee immigration fairness (HRIFA) adjustment of status applications: 1) NACARA 202 adjustment denials (8 CFR § 1245.13(m)); 2) HRIFA adjustment denials (8 CFR § 245.15(r)(2)(i).
· Asylum, NACARA §203.9 and credible fear cases
· Fraud, Misrepresentation, abuse of public benefits cases:
· Cases presenting substantiated fraud or misrepresentation are among DHS’s enforcement priorities. Aliens falling under INA sec. 212(a)(6)(C, removable aliens who “have engages in fraud or willful misrepresentation in connection with any official matter or application before a governmental agency.” And removable aliens who have abused any program related to receipt of public benefits are all priorities for removal.
· Criminal cases fall under the priorities outlined in executive order 13768:
· Aliens described in INA §§ 212(a)(2) or 237(a)(2), criminal and related grounds;

· Removable aliens convicted of any criminal offense
· Removable aliens charged with any criminal offense that has not been resolved and
· Removable aliens who committed acts that constitute a chargeable criminal offense
· Egregious Public Safety or non-egregious public safety cases
· An EPS case is defined by USCIS and ICE as a case where information indicated the alien is under investigation for has been arrested for (without disposition), or has been convicted of any of the following:
· Murder, rape or sexual abuse of a minor, as defined in INA § 101(a)(43)(A)
· Illicit trafficking in firearms or destructive devices, as defined in INA §101(a)(43)(C)
· Offenses relating to explosive materials or firearms as defined in INA § 101(a)(43)(E)
· Crimes of violence for which the term of imprisonment imposed, or where the penalty for a pending case, is at least one year, as defined in INA § 101(a)(43)(F) 
· An offense relating to the demand for, or receipt of ransom as defined in INA § 101(a)(43)(H)
· An offense relating to child pornography, as defined in INA § 101(a)(43)(I)
· An offense relating to peonage, slavery involuntary servitude, and trafficking in persons, as defined in INA § 101(a)(43)(K)(iii)
· An offense relating to alien smuggling, as described in INA § 101(a)(43)(N)
· Human rights violators, known as suspected street gang members, or interpol hits or
· Re-entry after an order of exclusion, deportation, or removal subsequent to conviction for a felony where a form I-212 has not been approved.
· A Non-EPS criminal case is defined by USCIS as a case where information indicated the alien is under investigation for, has been arrested for (without disposition) or has been convicted of any crime not listed above. 
· USCIS will issue an NTA where, upon issuance of an unfavorable decision on an application, petition, or benefit request, the alien is not lawfully present in the US.
Deferred Action

· A form of administrative relief, originally known as “nonpriority enforcement status.” it is one of many forms of prosecutorial discretion available to the Executive Branch. A grant of deferred action can prevent an individual from being placed in removal proceedings, suspend any proceedings that have commenced, or stay the enforcement of any existing removal order. It also makes the recipient eligible to apply for employment authorization. Though no statutes or regulations delineate deferred action, § 103(a) INA grants the secretary of DHS the authority to enforce the immigration law and the US Supreme Court has made clear that decisions to initiate or terminate enforcement proceedings fall squarely within the authority of the Executive. In the immigration context, the Executive Branch has exercised its general enforcement authority to grant deferred action since at least 1971.
Deferred action for childhood arrivals DACA
· You may request consideration of deferred action for childhood arrivals if you:
· Were the age of 31 as of June 15, 2012
· Came to the US before reaching your 16th birthday
· Have continuously lived in the US since June 15, 2007 up to the present time
· Were physically present in the US on June 15, 2012, and at the time of making your request for consideration deferred action with USCIS
· Entered without inspection before June 15, 2012 or your lawful immigration status expired as of June 15, 2012
· Are currently in school have graduated or obtained a certificate of completion from high school have obtained a general education development (GED) certificate, or are an honorably discharged veteran of the Coast Guard, or Armed Forces of the US and
· Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a threat to national security or public safety
· What offenses constitute a significant misdemeanor?
· For the purposes of this process a significant misdemeanor is a misdemeanor defined by federal law and that meets the following criteria:
· Regardless of the sentence imposed is an offense of domestic violence, sexual abuse or exploitation, burglary, unlawful possession or use of a firearm, drug distribution or trafficking, or driving under the influence or
· If not an offense listed above, is one of which the individual was sentenced to time in custody of more than 90 days. The sentence must involve time to be served in custody, and therefore does not include a suspended sentence.
· Notwithstanding the above, the decision whether to defer action in a particular case is an individualized, discretionary one that is made taking into account the totality of circumstances.
Parole in Place

· Refers to a form of parole granted by the executive branch under the authority of INA sec. 212(d)(5). Under this provision, the AG “may... in his discretion parole into the US temporarily under such conditions as he may prescribe only on a case-by-case basis for urgent humanitarian reasons or significant public benefit any alien applying for admission to the US.” Parole permits a noncitizen to remain lawfully in the US, although parole does not constitute an “admission” under INA. Individuals who have been paroled are eligible for work authorization. Under this express authority, previous Presidents have granted parole to noncitizens who did not qualify for admission under existing immigration law.
· Examples:
· President Jimmy Carter exercised parole authority to allow Cubans into the US in 1980.
· In May 2010, President Obama adopted the current practice of granting parole to spouses, parents, and children of the US citizens serving in the military. Though the text of the statute calls for case-by-case basis, both historical and current practice make clear that such discretionary judgments may be based on group circumstances
Executive Actions by Rule

· I-601A waivers; expansion
· Extreme hardship
· Construction of a border wall an additional border patrol personnel
· Limiting access to asylum 
· Sanctuary cities and local-federal immigration enforcement
· Suspension of visas to certain countries and extreme vetting
· Migrant protection protocols 
· Many others...
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Categorical Approach:

A three- step analysis is used in the categorical test:
1. Identify the federal standard which causes immigration consequences. The court often call this the generic definition of the offense. This offense might require conduct which is “inherently base, vile, or depraved” for a crime involving moral turpitude (CIMT) or “the use of force” for a crime of violence. 
2. Evaluate the statute of conviction to determine the full range of conduct punished by the statute. Try to identify the most minimal or least culpable conduct which still constitute a violation of the statute 
3. Compare the most minimal violation of the underlying criminal stature with the generic definition of the crime to determine whether the underlying offenses necessarily requires conduct which meets the generic definition 

CIMT 
· “I do not have to imagine what other judges have said about this approach. Like me, they think it is dumb, dumb, dumb… We should avoid doing dumb things. Especially ones that are dumb. A smarter (and more just) approach would be to be to “look to a more objective standard, such as the length of the underlying sentence, before deciding if someone should be removed for our country
· 9th Cir. Justice Owens Concurring in Orellana v. Barr (9th Cir. July 28, 2020) 
Modified Categorical Approach:

· Look to the documents within the record of conviction to see whether the conviction in the particular case involved moral turpitude. Requires inspection of specific documents (such as indictment, the judgment of conviction, jury instructions, a signed guilty plea, or the plea transcript) 
· When a crime is considered “divisible”, an adjudicator can consider the record of conviction in determining the immigration consequences of a conviction 
· What makes a statute “divisible” 

1. A divisible offense is one in which the statute sets out a list of alternative ways to commit the crime, and where some of those “sub-violations” categorically meet the federal standard while others do not necessarily meet the federal standard. Divisible offense uses the disjunctive, “or”
Post-conviction relief

· Padilla 

· Writ of Corum Nobis 

· Motion to Vacate 

· Matter of Pickering 

· Reduce Sentence/ Modify Sentence 

· Reduce Felonies to misdemeanors 

· Section 17 (b) motions 

· Expungements – 1203.4 
Post-Conviction Relief- California 

· AB 813 Provides a New Vehicle to Vacate a California Conviction 
· Assembly Bill 813, added section 1473.7 to the Penal Code to create a vehicle for post-conviction relief in instances of ineffective assistance of counsel that has led to an adverse immigration consequence or where there is new evidence of actual innocence 
· SB 1242 Made the 364-Day Misdemeanor Law Retroactive- Senate Bill 1242 amended section 18.5 of the Penal Code to make that section apply retroactively. In 2014, CA passed a bill to reduce the maximum misdemeanor penalty by one day, from 365 to 364 days, in order to prevent adverse immigration consequences for Californians that are sentenced to one-year misdemeanors 
· But in Matter of Velasquez- Rios 

· The BIA held that the although section 18.5 retroactively changed the maximum possible sentence for state law purposes, it does not affect the immigration consequences under section 237 (a)(A)(i). The BIA reasoned that, since the language of the INA refers to whether a sentence of one year of longer “may be imposed”, it must look back to whether at the time of the conviction that individual could have been sentenced to 365 days in jail. This reasoning ignores the plain language of 18.5. However, the BIA concluded that his misdemeanor California forgery conviction was an offense section 237(a)(2)(A)(i), making him ineligible for cancellation of removal. 
Modification of Sentences 

· Matter of Cota Vargas 

· Trial court’s decision to modify or reduce an alien’s criminal sentence nunc pro is entitled to full faith and credit by the Immigration Judges and the BIA, and such a modified or reduced sentence is recognized as valid purposes of the immigration law without regard to the trial court’s reasons for effecting the modification or reduction 
· But 

· Matter of Thomas & Matter of Thompson 
1. The BIA held that “state-court orders that modify, clarify, or otherwise alter a criminal alien’s sentence … will be given effect for immigration purposes only when the orders are based on a procedural or substantive defect in the underlying criminal proceedings. Such orders will have no effect for immigration purposes when bases on reasons unrelated to the merits of the hearing, such as rehabilitation or immigration hardship. 
· Post-Conviction Relief- California 

· SB 2792 (TRUTH act) Protects the Rights of Immigrants in California Jails 

1. Reclassification- Prop. 47 allows people with certain low-level, nonviolent felonies to change those convictions to misdemeanors. People are not excluded if they served a prison sentence. 
· Expungements 

· Before March 3, 1999, expungements were accepted by CIS as a post-conviction relief that erased convictions 

· The BIA decisions in Matter of Roldan, Interim Decision 3377 (BIA 1999) made the use of expungements under a state rehabilitative statute a thing of the past. If a conviction was vacated based on state rehabilitative statues, they are still convictions for immigration purposes 
· The 9th Circuit carved an exception to the BIA’s holding 

1. In Lujan- Armendariz v INS 
· The 9th circuit court of Appeals held that “persons who offenses would qualify for treatment under the First Offender Act but who are convicted and have their convictions expunged under state laws may be removed [deported] on account of those offenses
· The 9th Circuit partially overturned Matter of Roldan. The BIA quickly limited the 9th Circuit ruling to the 9th Cir. In Matter of Salazar, Interim Decision 3462 (BIA 2002) (an alien whose adjudication of guilt was deferred pursuant to Texas statute following her plea of guilty to a possession of controlled substance is considered to have been convicted of the offense; also limited the application of Lujan to the 9th Cir. 
2. Dillingham v. INS 
· Recognizing foreign expungements 

3. Nunez- Reyes v. Holder 

· A single conviction received on or after July 14, 2011 for simple possession, possession of paraphernalia, or another minor drug offenses can no longer be eliminated for immigration purposes by rehabilitative release such as deferred entry of judgment, Prop 36 or California P.C section 1203.4 
· The court limited it’s holding prospectively and that certain convictions from before July 14, 2011 still far under Lujan- Armendariz. Therefore, a noncitizen can still benefit from state rehabilitative relief and avoid immigration consequences provided that the drug conviction occurred prior to July 14, 2011
Post-conviction

· Penal Code section 1203.43, permits people who successfully complete DEJ to withdraw their guilty plea for cause due to legal error. The legal error is the fact that the DEJ statue misinformed defendants as to the real consequences of the guilty pleas 
Petty Offense Exception 

See INA section 212(a)(2)(A)(i)(II)
· “(ii) Exception Clause (i)(I) shall not apply to an alien who committed only one crime if 
· (I)

· (II) the maximum penalty possible for the crime of which the alien was convicted ( or which the alien admits having committed or of which the acts that the alien admits having committed constituted the essential elements) did not exceed imprisonment for one year and, if the alien was convicted of such crime, the alien was not sentenced to a term of imprisonment in excess of six months (regardless of the extent to which the sentence was ultimately executed)
· The exception, known as the petty offense exception, applies when the following elements are met:
· The maximum possible penalty for the crime or conviction did not exceed imprisonment for one year and

· If the alien was convicted under such a statue the alien was not sentenced to a term of imprisonment in excess of six months
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Affirmative defenses 

· The main applications for relief we will cover are:

4. Motions to Terminate; 

5. Cancellation of Removal A&B 

A. Cancellation of Removal for Certain Permanent Residents; 
1. Section 212 (c) applications; 
B. Cancellation of Removal for Certain Non-Permanent Residents; 
6. NACARA; 

a. Suspension of Deportation 

7. Registry 

8. Legalization of Late Amnesty

9. Adjustment of Status 

10. Deferred Action/ Parole; Prosecutorial Discretion 

11. Voluntary Departure 
12. Section 212 (c) other waiver applications
13. Asylum & Withholding of Removal 

14. Protection under the Convention Against Torture 

Motions to Terminate 
· In cases where you feel that the CIS/ICE alleges your client is removable on a charge that you feel is unclear or unsupported by law, you want to challenge DHS on their charges 

· If you are DHS and feel the Respondent’s case requires termination based on Reinstatement or any other ground 
History of Cancellation of Removal 

1. History of Remedy- The origins of what is now cancellation of removal part A can be found in the Immigration Act of 1917, Ch. 29, 7th Proviso. The so called 7th Proviso reads:
a. “Aliens returning after a temporary absence to an unrelinquished United States domicile of seven years consecutive years may be admitted in the discretion of the Secretary of Labor, and under such conditions as he may prescribe.” 
Cancellation of Removal for LPRs

See section 240 A (a) of the INA 

· The Attorney General may cancel the removal of an alien who is inadmissible or deportable if the alien: 

1. Has been an alien lawfully admitted for permanent residence for not less than 5 years 

2. Has resided in the US continuously for 7 years after having been admitted in any status, and 
a. Look at time stop rule

3. Has not been convicted for any aggravated felony; 
4. Attorney General, or her/ is delegate, is vested with the discretion to determine whether or not such cancellation is warranted 

a. Matter of marin

Ineligible for cancellation of removal Section 240 A (c)
· Crew men who entered subsequent to June 30, 1964
· J non-immigrant who received medical training even if she obtained waiver or J who never complied with the two-year foreign residency requirement or obtained waiver

· Inadmissible under 212(a)(3) or deportable under 237(a)(4) for security reasons 

· A person determined to have prosecuted others

· A person granted cancellation, suspension, or section 212 (c) previously 

Cancellation of removal for LPRs
· Matter of Marin Factors 

· Favorable considerations
1. Family ties within the US 

2. Residence of long duration of this country (particularly when began at young age)
3. Evidence of hardship to the respondent and family if removal occurs

4. Service in the US Armed Forces

5. History of employment

6. The existence of property or business ties

7. Evidence of value and service to the community

8. Proof of genuine rehabilitation if a criminal record exists

9. Are there evidence of testing to the respondents good character.
10. Hardship to you and your family
· Adverse Factors 

1. Nature and underlying circumstances of the grounds of removal
2. Presence of additional significant violations of US immigration law

3. Existence of criminal record, and if so, it’s nature, recency, and seriousness

4. Other evidence indicative cultivate of bar character or under desirability

· Other important considerations 

1. Lawfully admitted for permanent residence, not less than five years. Lawfully admitted for permanent residence as defined in INA section 101 (a)(20) as:
· “the status of having been lawfully recorded the privilege of residing permanently in the US as an immigrant in accordance with the immigration laws, such status not having changed.”
· Where a noncitizen has acquired LPR status through fraud or misrepresentation, he or she has not been lawfully admitted for permanent residence and is in eligible for cancellation.

2. Resided continuously for seven years after admission in any status
· The seven years of continuous residence can be occurred after admission in any lawful immigrants or non-immigrant status

· Matter of Blancas 

· The board held the period of an alien’s residence in the US after admission as a non-immigrant may be considered and calculated the seven years of continuous residence required to establish eligibility for cancellation of removal.

· Continuous residence is deemed to end when a NTA has been issued. See INA 240 A(d)(1) TIME STOP RULE
· Once residence ends, it cannot again be established once the NTA is served 

· Continuous residence also is deemed to end when the non-citizen has committed an offense referred to in section 212(a)(2) that renders a noncitizen inadmissible to the US under section 212(a)(2) (criminal offense ground) or removable under INA section 237(a)(4) security grounds of removal). See INA section 240 A(d)(1). See also Matter of Perez (continuous presence terminates as of the date of the commission of the crime, even if the offense was committed prior to the enactment of IIRAIRA) Time/Stop Rule 
3. Exceptions

· A fire arms offence that renders a noncitizen removable under INA section 237 (a)(2)(C) is not one referred to in INA 212 (a)(2) and does not stop the further accrual of continuous residence. See matter of Campos- Torres 
· Matter of De Anda-Romo, 
· They responded, who was convicted of two misdemeanors CIMT crimes is not precluded by the provision of INA section 240A(d)(1) from establishing the requisite seven years of continuous residence for cancellation of removal, because his first crime, which qualified as a petty offense, did not render him in admissible, and he had occurred the requisite seven years of continuous residence before the second offense was committed.
10/21 
Evidence 

· Rules of Evidence 

· The federal rules of evidence to not apply in proceedings before the US department of justice is executive office of immigration review (EOIR). The rules of evidence are relaxing immigration proceedings and hearsay is admissible
· The courts have stated that strict rules of evidence do not apply interpretation hearings. They hold that evidence is admissible when it is prohibitive, and its admission would not be so fundamentally unfair as to deprive the alien of due process. The courts permit extensive use of hearsay evidence that would be in admissible under the federal rules of evidence. This lacks evidentiary proceeding makes it easier for the government to prove its case

· INA 240(b)(1) Authority of the Immigration Judge

· IJ shall administer oaths, receive evidence, and interrogate, examine, and cross-examine the alien any witnesses. IJB issue subpoenas for attendance of witnesses and presentation of evidence.
· Burden of proof 

· DHS must prove by clear and convincing evidence that the respondent is the deportable as charged
· Arriving Aliens 

1. The respondent must prove that he or she is clearly and beyond a doubt entitled to be admitted to the US and it’s not in admissible as charged section 240(C)(2)(A)

· Aliens present in the US without being admitted or paroled

1. The DHS must first establish alien of the respondent. Once alienage is established, the respondent must prove that her or she is clearly and beyond a doubt entitled to be admitted to the US and is not inadmissible as charged 
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Part B Cancellation of Removal for Non-LPRS 
· History of Cancellation

· Suspension of Deportation
· Two standards
· Extreme hardship
· Exceptional and extremely unusual
· The alien must establish that his or her removal would result in the exceptional and extremely unusual hardship to the alien’s USC or LPR spouse, parent, or child 

· INA sec. 240A(b) Remedy for non-LPRs
· In general, the AG may cancel removal if alien (inadmissible and deportable):
· 1. has been physically present in the US for a continuous period of not less than 10 years immediately preceding the date of such application;
· How you can prove this is: medical records, taxes, leases, mortgages, school record, bank statements, photos, bills, remittances you sent back home using money gram, 
· 2. has been a person of good moral character during such period;
· Letters of support, people who can testify that you are outstanding citizen, don’t have court issues, 
· 3. has not been convicted of an offense under section 212(a) (criminal and related grounds), 237(a)(2) (criminal and related offenses), or 237(a)(3) (failure to register and falsification of documents) (except in a case described in section 237(a)(7) (waiver for domestic violence victims) where the AG exercises discretion to grant a waiver; and
· 4. establishes that removal would result in exceptional and extremely unusual hardship to the alien's spouse, parent, or child, who is a citizen of the US or an alien lawfully admitted for permanent residence.
· Medical records, school reports, therapy records
· 5. AG, or her/is delegate, is vested with the discretion to determine whether or not such cancellation is warranted. 
· Aliens Ineligible to Seek Cancellation of removal INA sec. 240A(c)
· 1. Crewman- aliens who entered the US as a crewman subsequent to June 30 1964;
· 2. Exchange Visitors-J nonimmigrant who received medical training even if s/he obtained waiver or J who never complied with the two-year foreign residency requirement or obtained waiver;
· 3. Security- inadmissible under sec. 212(a)(3) or deportable under sec. 237(a)(4) for security reasons;
· 4. a person determined to have persecuted others;
· 5. a person granted cancellation, suspension, or sec. 212(c) previously. 
· Limitation on adjustment of status & grants
· INA sec. 240A(b)(3) and (e)
· An annual cap of 4000 visas has been set for the grants of cancellation of removal and adjustment of status in any fiscal year. If the cap is reached, a queuing (wait list) system is applied, similar to the preference-based quota systems. 
· 1. Continuous Presence
· INA sec. 240A(d)(2)
· Treatment of certain breaks in presence
· 1. An alien shall be considered to have failed to maintain continuous physical presence in the US under subsections (b)(1) and (b)(2) if the alien has departed from the US for any period of 90 days or for any periods in the aggregate exceeding 180 days. 
· 2. Termination of Continuous presence 
· INA sec. 240A(d)(1)
· Special rules relating Continuous Residence or Physical Presence
· Termination of continuous period (Stop time rule) 
· 2. For purposes of this section, any period of continuous residence or continuous physical presence in the US shall be deemed to end (A) except in the case of an alien who applies for Cancellation of Removal under subsection (b)(2), when the alien is served a notice to appear under sec 239(a) or (B) when the alien has committed an offense referred to in section 212(a)(2) that renders the alien inadmissible to the US under sec. 212(a0(2) or removable from the US under sec. 237(a)(2) or 237(a)(4), whichever is earliest.
· But see Pereira v. sessions, 138 S. Ct. 2105 (2018)
· 3. Armed services Personnel
· INA sec. 240(A)(d)(3)
· Aliens who have served for a minimum period of 24 months on active-duty status in the US Armed Forces, and if separated from service, were separated under honorable conditions, and at the time of the alien’s enlistment or induction were physically in the US, are exempted from the continuous physical presence provisions. 
· 4. Good moral character (GMC) requirement
· INA 240A(b)(1)(B) and (C)
· To establish good moral character:
· An alien must demonstrate that he or she has been a person of good moral character during the qualifying ten-year period of presence in the US, which includes showing that s/he is not barred under INA sec. 101(f)
· Matter of Castillo-Perez
· The AG held “evidence of two or more convictions for driving under the influence during the relevant period establishes a presumption that an alien lacks good moral character under INA sec. 101(f)
· Because only aliens who possessed good moral character for a 10-year period are eligible for cancellation of removal under section 240A(b) of the INA, such evidence also presumptively established that the alien's application for that discretionary relief should be denied. 
· 5. No conviction for certain crimes
· An applicant is barred by a conviction for any non-petty offense designated under INA 212(a)(2) (criminal related grounds), 237(a)(2) (criminal offenses) or 237(a)(3) (failure to register and falsification of documents) (see matter of Cortez)
· Cancellation for battered spouse or child
· INA 240A(b)(2) (VAWA) If win VAWA and abuser is USC -> green card
· If win VAWA and abuser is LPR -> temp. green card and you have to apply for green card in the future.  
· 1. Cancellation of removal may be granted to a battered alien spouse or child who is inadmissible or deportable if he or she can establish: 
· 1. the alien has been battered or subjected to extreme cruelty in the US by a spouse or parent who is a USC or LPR; or alien is the parent of a child of a USC or LPR and the child has been battered or subjected to extreme cruelty in the US by such citizen or LPR; or the alien has been battered or subjected to extreme cruelty by a USC or LPR whom the alien intended to marry, where the marriage is not legitimate because of the USC or LPRs bigamy. 
· 2. the alien has been physically present in the US of a continuous period of not less than 3 years immediately preceding the date of such application (regardless of whether a charging document has issued during such period)
· 3. The alien has been a person of good moral character during such period (not counting otherwise disqualifying acts or offenses if the same were “connected” to battery or cruelty against the alien).
· 4. The alien is not inadmissible under INA sec. 212(a)(2) (criminal offenses) and (3) (security related grounds), is not deportable under INA 237 (a)(1)(G) (marriage fraud) or (2) (criminal grounds), (3) (security grounds), (4) (domestic violence and stalking-exception where the battered alien was not the primary perpetrator of violence in the relationship), and has not been convicted of an aggravated felony; and
· 5. the removal would result in extreme hardship.
· Exceptional and extremely unusual hardship
· The alien must establish that his or her removal would result in the exceptional and extremely unusual hardship to the alien’s USC or LPR spouse, parent, or child not to them 
· What standard?
· According to Monreal:
· The legislative history suggested the standard would be high, but an “unconscionable standard” would not be appropriate.  

· For VAWA cancellation of removal, if you are 21 you don’t age out
· Matter of Anderson (Non-LPR) favorable factors to consider: (apply these factors to your facts)
· 1. Age of the respondent, both at the time of entry and when the relief application was filed;
· 2. Family ties in this country and abroad;
· 3. Length of US residence
· 4. Health of applicant and qualifying relatives;
· It is important how you present the evidence
· Ex. Everyone has asthma but not everyone has respiratory problems. It sounds more serious that way. 
· What is the health of your spouse? Children? You?
· 5. Political and economic conditions in the home country;
· Get an expert who can testify about educational/academic conditions, even political, any violence in their home country. Look at peer review journals, department of state has country report every year. Has there been a natural disaster?
· 6. Possibility of other means of adjustment;
· Is there another way in which they can obtain their LPR? Check INA § 237. 3/10 year bar possibly + wavier. 
· 7. Community ties
· 8. Immigration history
· Any arrests?
· Do children speak the foreign language, have they ever visited the foreign country? Will they be able to go back there and continue their education. Do you need special medical care provided here in the US? Does your home country provide similar services. Does your home country have the kind of job that you can get to continue to support your family? How long have your family members been in the US? Do you have family members in your home country? What is the educational system like in the home country?
· if I leave my child here in the US, and child is young (8), then the next time I can be reunited with my child would be when he is able to file a petition for me at age 21. What if you are the determining factor for your child to go to college?
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· Matter of Monreal (non-LPR): majority says:
· These terms are not of “fixed and inflexible content or meaning” 
· BIA also looks at legislative history. BIA quotes “alien must prove … substantially beyond that which ordinarily would be expected to result from the alien’s deportation.” legislature also says “this relief being available in truly exceptional cases.” BIA says relief reserved to compelling cases only.
· The legislative history suggested the standard would be high, but an “unconscionable standard” would not be appropriate. 
Affirmative Defenses/Forms of Relief:
· Suspension of Deportation
· See former INA sec. 244(a)(1)

· Suspension of Deportation was the predecessor to Cancellation of Removal for Certain Nonpermanent Residents. There was a 7- and 10-year suspension provision. Like Cancellation of Removal, if granted, an applicant would receive LPR status. 
· Requirements:

· 1. Must establish 7 years continuous physical presence. A brief, causal and innocent departure from the US is not “meaningfully interruptive” and does not break the continuous presence requirement.
· 2. GMC for the 7-year period.

· 3. Must establish “extreme hardship” to the applicant or to his/her spouse, parent or child who is a USC or LPR

· 4. Discretion by AG or agents

· Favorable factors to consider are Anderson factors

· Requirements for 10-year provision

· This section allowed suspension for more serious crimes including those of moral turpitude and narcotics. Applicant must establish 10 years continuous physical presence and a showing of hardship that is “exceptional and extremely unusual” not just extreme hardship.

· Battered spouse/child suspension provisions (see Hernadez v. Ashcroft)

· Temporary Protected Status (TPS) INA sec. 244(b)(1)
· The secretary of homeland security, after consulting with appropriate government agencies, may designate a foreign state or part of a foreign state under any of three circumstances:
· 1. there is an ongoing armed conflict that would pose a serious threat to the personal safety of the state’s nationals if they were returned there;

· 2. an environmental disaster has substantially but temporarily disrupted living conditions, and the state has requested designation because it can't adequately handle the return of its nationals

· 3. extraordinary and temporary conditions prevent safe return and not contrary to national interest

· The secretary specifies the time period during which the designation will remain in force. Usually 6-18 months. Conditions will be reviewed and TPS possibly extended. 

· Because of TPS include work authorization and stay of deportation 

· NACARA sec. 202 – Adjustment of Status
· Section 202 of NACARA provides for adjustment of status of Cubans and Nicaraguans who have been physically present in the US since December 1, 1995. Spouses and children (unmarried and under 21) of an individual granted NACARA adjustment are also eligible to adjust status. Unmarried sons and daughters (over the age of 21) of an individual granted adjustment of status can also adjust if they can demonstrate continuous physical presence since December 1, 1995. 
· The application for adjustment of status must have been filed no later than April 1, 2000. Deadlines have now passed. They must have established they were admissible. Congress provided for several grounds of inadmissibility not to apply, including:
· INA sec. 212(a)(4) (public charge)

· INA sec. 212(a)(5) (labor certification)

· INA sec. 212(a)(6)(A) (present in the US w/o being admitted or paroled)

· INA sec. 212(a)(7)(A) (documentary requirements)

· INA sec. 212(a)(9)(B) (unlawful presence)

· NACARA sec. 203 and 204 – Suspension of Deportation
· Permits individuals from El Salvador, Guatemala, and certain Soviet bloc and Eastern European countries to apply for suspension of deportation provisions. Eligibility hinges on nationality, date of entry, and the date the individual applied for TPS, ABC class membership or asylum. 
· Suspension of Deportation Requirements:

· Under former sec. 244(a) of the INA, the AG would suspend the deportation of an eligible applicant if:

· 1. establish seven years of continuous physical presence
· 2. good moral character for the required period

· 3. establish “extreme hardship” to themselves or qualifying LPR or USC family member (parent, spouse, child)

· Extreme hardship determination (these 14 factors may be considered in making the hardship determination):

· 1. Age of the alien, both at the time of entry to the US and at the time of applying for suspension
· 2. the age, number, and immigration status of the applicant’s children and their ability to speak the native and adjust to life in another country

· 3. the health condition of the alien or the alien's child, spouse or parent and the availability of any required medical treatment in the country to which the alien would be returned

· 4. the alien's ability to obtain employment in the country to which the alien would be returned

· 5. the length of residence in the US

· 6. the existence of other family members who will be legally residing in the US

· 7. the financial impact of the alien's departure

· 8. the impact of a disruption of educational opportunities
· 9. the psychological impact of the alien's deportation

· 10. The current political and economic conditions in the country to which the alien would be returned

· 11. Family and other ties to the country to which the alien would be returned
· 12. Contributions to and ties to a community in the US, including the degree of integration into society

· 13. Immigration history, including authorized residence in the US and;

· 14. The availability of other means of adjusting to permanent resident status.

· The department of Justice established a rebuttable presumption of extreme hardship for ABC class members (which limits the group to Salvadorans and Guatemalans). They shall be presumed to have established that deportation or removal from the US would result in extreme hardship to the applicant or LPR/USC family member. The CIS has the burden of proof to rebut the presumption. CIS can rebut by showing no extreme hardship or applicant has great wealth at home.
· 4. AG discretion

· Eligible NACARA applicants

· 1. Salvadoran nationals who:

· First entered the US on or before September 19, 1990, and registered for ABC benefits or applied for TPS on or before October 31, 1991, UNLESS they were apprehended at the time of entry after December 19, 1990;

· Who filed an application for asylum with the INS on or before April 1, 1990.
· Guatemalan nationals who:

· 1. First entered the US on or before October 1, 1990. AND registered for ABC benefits on or before December 31, 1991, UNLESS they were apprehended at the time of entry after December 19, 1990 OR
· 2. who filed an application for asylum with INS on or before April 1, 1990. 

· Nationals of the Soviet Union, Russia, any republic of the former Soviet Union, Latvia, Estonia, Lithuania, Poland, Czechoslovakia, Romania, Hungary, Bulgaria, Albania, East Germany, Yugoslavia or any state of the former Yugoslavia, who:
· 1. entered the US on or before December 31, 1990 AND

· 2. applied for asylum on or before December 31, 1991. 

· The spouse or unmarried child under 21 years of age of a principal applicant (in one of the first three groups) who is granted suspension/cancellation under NACARA can also be granted NACARA benefits as long as the relationship between the principal applicant and the spouse or child exists at the time the decision to grant suspension of deportation or cancellation to the principal is made. 
· Unmarried sons or daughter over the age of 21 of individuals granted suspension/cancellation under NACARA may also be permitted to apply under the more liberal NACARA suspension requirement provided that:
· 1. the son or daughter entered the US prior to October 1, 1990 AND

· 2. the relationship between the son or daughter and the principal applicant exists at the time of the granted suspension/cancellation to the principal applicant

· Registry INA sec. 249
· Confers a discretionary authority on the AG to award LPR status to certain noncitizens who entered the US before a specified date. 
· Congress has advanced the date from time to time. Congress; first registry cutoff date was June 30, 1948. IRCA advanced the date to January 1, 1972. 

· Requirements:

· 1. Noncitizen must have entered the US before January 1, 1972 and maintained continuous residence;

· 2. noncitizen needs to show that s/he is a person of GMC, is not ineligible for citizenship, is not deportable a terrorist or Nazi, and is not inadmissible under sec. 212(a) insofar as it related to criminals, procures, and other immoral persons, subversives, violators of the narcotics laws, and smugglers of aliens. There is no requisite time period for GMC for registry. Applicant must show only that s/he is currently a person of GMC. However, past deeds will reflect current character. 
· IRCA- Legalization (meant to reserve jobs for legal residents and immigrants)
· Requirements:

· 1. establish unlawful status prior to January 1, 1982

· 2. establish continuous physical presence since January 1, 1982 to May 5, 1986

· Demonstrate basic citizenship skills

· Special Agricultural Workers Program
· Requirements:

· Establish 90 days agricultural work with perishable goods between May 1985 and May 1986

· Three main lawsuits rose to the top challenging the Legacy INS action in particular circumstances.

· 1. Catholic Social Services v. Meese

· Known as CSS decided whether brief departures broke the continuous residence. INS took the position that any departure broke the departures.
· 2. League of United Latin American Citizens v. INA

· Known as the LULAC litigation challenged whether departing and reentering on valid B-2 status broke the continuous residence.

· 3. Zambrano v. INS 

· Knows as Zambrano litigation, challenged the INS denial of applications due to the applicant's use of certain public benefits. 

· Life Act 2000 – Late Amnesty 
The Legal Immigration Family Equity (LIFE) Act and LIFE Act Amendments of 2000 (Pub. L. 106-553 and -554) enable certain individuals who are present in the United States who would not normally qualify to apply for adjustment of status in the United States to obtain lawful permanent residence (get a Green Card) regardless of:

· The manner they entered the United States;

· Working in the United States without authorization; or

· Failing to continuously maintain lawful status since entry.

· Requirements

· 1. applicant must have been a class member before October 2000 in one of the three legalization lawsuits (mentioned above) 

· 2. applicants must establish that they entered the US before January 1, 1982 and resided in continuous unlawful status through May 4, 1988
· 3. applicants must also establish that they were continuously physically present in the US from November 6, 1986 through May 4, 1988

· 4. applicants must demonstrate basic citizenship skills. Applicant can provide a high school diploma GED, certification on letterhead from an accredited learning institute in the US that applicant has attended such institutions. Study must have been for one academic year (or the equivalent) and the curriculum must include at least 40 hours of instruction in English and US history and government.
· 5. applicants must be admissible to the US under the INA. Some waivers are available to overcome some inadmissible grounds

· 6. confidentiality provisions are also in place, except that the information furnished by an eligible applicant can be used by the AG for purposes of resending LPR status if fraud is involved. 

· Adjustment of Status
· Can serve a dual function:

· Affirmative relief from removal and obtaining your LPR status without leaving the US. As we discussed earlier in the course, if you entered with inspection and are an immediate relative, you are eligible to adjust under sec. 245(a) of the INA. If you entered without inspection (EWI), you must have sec. 245(I) protection, either by filing a labor certification or family petition before April 30, 2001 or be included under the savings clause 
· Private Bills
· Legislation that provides LPR status for a specific individual when existing general provisions cannot. Must be introduced by a Congressperson and supported by the Immigration Subcommittee; and later by both houses. 

· Doesn’t necessarily have to be voted on, as long as it is pending in the committee, that person can't be deported. 
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Voluntary Departure 
See section 240 B (a) 

· The attorney general may permit an alien to voluntarily to depart the United States at the aliens on expense… In lieu of being subject to proceedings or prior to the completion of such proceedings
Pre-Hearing Voluntary Departure 

· If in removal proceedings, an eligible applicant must request V/D either before during the master calendar hearing.

· An eligible applicant can receive up to 120 days of voluntary departure. The Attorney General may require an applicant to post a voluntary departure bond. An applicant convicted of an aggravated felony, terrorist ground, and those previously removed are not eligible.

V/D at Conclusion of Proceedings 

· The attorney general may permit an alien voluntarily to depart the United States at the aliens on expense if, at the conclusion of a proceeding, the immigration judge enters on order granting voluntary departure in lieu of removal.
· IJ must fins 

· The applicant has been in the United States at least one year proceeding the service of the NTA

· Applicant is a person of GMC for at least five years preceding the application of voluntary departure

· Alien is not convicted of an aggravated felony

· Has established by clear and convincing evidence that she applicant has the means to depart

· The IJ can only grant 60 days voluntary departure the Attorney General shall require the posting of a voluntary departure bond. An applicant previously given voluntary departure is not eligible to receive it again

U Visa 

· Do U non-immigrant status (U visa) is set aside for victims of crimes who have suffered substantial mental or physical abuse and are willing to assist law-enforcement and government officials in the investigation or prosecution of the criminal activity.
· Background 

· Congress created the U non- immigrant visa with the passage of the victims of trafficking and violence protection Act (including the battered immigrant woman protection act) in October 2000.

· U visa is granted for four years. It can’t be extended in special circumstances. It can cover family members. You visa can lead to LPR status after three years. For I-918; Certification; 10,000 visa limits per year. 

· Qualify in criminal activity is defined as being an activity involving one or more activities that violate US criminal law including, abduction, abusive sexual contact, blackmail, domestic violence, extortion, false imprisonment, general female mutilation, felonious assault, hostage, incest, involuntary servitude, kidnapping, manslaughter, murder, obstruction of justice, peonage, perjury, prostitution, Sexual is that, sexual exploitation, slave trader, torture, trafficking, witness tampering, unlawful criminal restraint, other related crimes.
T Visa 

· In October 2000, congress created the” T”non-immigrant status by passing the Victims of Trafficking and Violence Protection act (VTVPA).  Human trafficking, also known as trafficking in persons, is a form of modern-day slavery in which traffickers nor individuals with false promises of employment any better life. Traffickers often take advantage of poor, unemployed individuals who lack access to social services. The T Nonimmigrant Status (T visa) is set aside for those who are or have been victims of human trafficking, protect victims of human trafficking and allows victims to remain in the United States to assist in an investigation or prosecution of human trafficking.
· Form I-914 

· 5,000 Visa Limit 

T Nonimmigrant Eligibility 

· You may be eligible for T Visa if you:

· Are or were a victim of trafficking, as defined by law

· Are the United States, American Samoa, the commonwealth of the northern marina islands, or at a port of entry due to trafficking

· Comply with any reasonable request from a law enforcement agency for assistance in the investigation and prosecution of human trafficking, or you are under the age of 18, or you are unable to cooperate due to physical or psychological trauma

· Demonstrate that she would suffer extreme hardship involving unusual and severe harm if you were removed from the United States

CIS NTA POLICY 

· Starting November 19, 2018 USCIS may issue NTAs as described below based on denials of I-914/I-914A, Petitions for U Nonimmigrant Status; I-360 Petition for Amerasian, Widow(er); I-929, Petition for Qualifying Family Member of a U-1 Nonimmigrant, Special Immigrant (Violence Against Women Act self-petitions and Special Immigrant Juvenile petitions); and I-US, as well as Form I-485, Application to Register Permanent Residences or Adjustment of Status, filed with these underlying form types.
· If applicants, beneficiaries, or self-petitioners who are denied or no longer in a period of an authorized stay and do not depart the United States, USCIS may issue an NTA 
· USCIS Will continue to prioritize cases of individuals with criminal records, fraud or national security concerns for referral for removal proceedings. USCIS has not changed to the current processes for issue is NTA’s and this case types, and the agency will continue to use discretion in issuing NTAS for these cases.
Special Immigrant Juvenile (SIJS) 

INA sec 101(a)(270; 8 CFR sec 204.11(b)
SJIS creates a path to LPR status for children 

· To establish eligibility, a state juvenile court or family law court must make factual findings that
1. The child has been declared a dependent of the juvenile court

2. The child’s reunification with one or both of his parents is not viable due to abuse neglect, abandonment, or similar basis found under state law
3. It is not in the child’s best interest to be returned to his or her country of origin

Section 212 (c)  this is the waiver we keep discussing 
Former INA section 212 (c)

· Aliens lawfully admitted for permanent residence with temporary proceeded abroad voluntarily and not under of deportation, and who are returning to a lawful on relinquish domicile of seven consecutive years, may be admitted in the discretion of the Attorney General without regard of the provisions or subsections (a) other than paragraphs (3) and (9)(C). Nothing contained in the subsection shall limit the authority of the Attorney General to exercise of discretion vested in him under section 211 (b). The first sentence of the subsection shall not apply to an alien who has been convicted of one or more aggravated felony and has served for such felony or felonies a term of imprisonment of at least 5 years. 
Typical favorable an adverse factor includes, matter of Marin
Favorable considerations

· Family ties within the US residence of long duration in this country particularly when begun at a young age
· Evidence of hardship to the respondent in family if removal occurs

· Service in the US armed forces
· History of employment

· The existence of property or business ties

· Evidence of value and service to the community

· Proof of genuine rehabilitation if a criminal record exists
· Other evidence attesting to the respondent’s good character

Adverse factors

· Nature and underlying circumstances of the grounds of removal
· Presence of additional significant violations of US immigration law

· Existence of criminal record, and if so, it’s nature, recency, and seriousness

· Other evidence indicative of bad character or undesirability

Section 212 (h) Waiver 

· Section 212(h) waves several criminal grounds of inadmissibility, including a crime involving moral turpitude, a single conviction of simple possession of 30 g or less of marijuana, multiple criminal convictions, prostitution, and offense by diplomats asserting immunity from prosecution for serious criminal activities.
· Section 212(h) has two components. 
1. The applicant must establish his or her USC or LPR immediate family will suffer extreme hardship if they are not allowed into the United States

2. The applicant must weigh at least 15 years after the conviction to apply for such relief. Both components require favorable discretion by the adjudicator.

· Extreme hardship standard for section 212(h)waivers can be found in the board of immigration appeals decision in a matter of Mendes form I-601 must be filed with supporting documents
Section 212(h) 

(h) The Attorney General may, in his discretion, waive…

(i) the alien is inadmissible only under subparagraph (D)(i) or (D)(ii) of such subsection or the activities for which the alien is in admissible occurred more than 15 years before the day of the alien’s application for a visa, admission, or adjustment of status,
(ii) the admission to the United States of such alien would not be contrary to the national welfare, safety, or security of the United States, and

(iii) the alien has been rehabilitated 
Section 212(h) Waiver 

· No waiver shall be provided under this subsection in the case of an alien who has been convicted of (or who has admitted committing acts that constitute) murder or criminal acts involving torture, or an attempt or conspiracy to commit murder or a criminal act involving torture. 
· No waiver shall be granted under this subsection in the case of an alien who has previously been admitted to the United States as an alien lawfully admitted for permanent residency either since the date of such admission the alien has been convicted of aggravated felony or the alien has not lawfully resided continuously in the United States for a period of not less than seven years immediately preceding the date of initiation of the proceeding to remove the alien from the United States. No court shall have jurisdiction to review a decision of the Attorney General to grant or deny a waiver under the subsection. 
The Heightened section 212 (h) 

See 8 CFR section 212.7(d): Attorney General Ashcroft Amendment 

(d) Criminal grounds of inadmissibility involving violent or dangerous crimes. The Attorney General, in general will not favorably exercise discretion under section 212(h)(2) of the Act to consent to an application or reapplication for a visa, or admission to the United States, or adjustment of status, with respect to immigrant aliens who are inadmissible under section 212(a)(2) of the Act in cases involving violent or dangerous crimes, except in extraordinary circumstances, such as those involving national security or foreign policy considerations, or case in which an alien clearly demonstrate that the denial of the application for  adjustment of status or an immigrant visa or admission as an immigrant would result in exceptional and extremely unusual hardship. Moreover, depending on the gravity of the alien’s underlying criminal offense, a showing of extraordinary circumstances might still be insufficient to warrant a favorable exercise of discretion under section 212(h)(2) of the Act. 
Section 212(i) Waiver 
· Section 212 (i) of the act provides a waiver for this ground of inadmissibility to any applicant who has been charged with seeking to procure or has such a precursor a visa, other documentation, or admission into United States or other benefit provided under the act by fraud or willfully misrepresenting a material fact is in admissible see section 212(a)(6)(C)(i).

· Section 212(i) of the Act provides a waiver for this ground of inadmissibility to an applicant who is the spouse, or parent of a United States citizen or legal permanent resident. The applicant must establish to the satisfaction of the Attorney General the refusal of admission to United States were result in extreme hardship to the spouse or parent only. The waiver is filed on Form I-601
Standard to Apply Matter of Cervantes 
· The standard for determining extreme hardship in application for suspension of deportation is also applied in adjudicating petition for immigration status under section 204(a)(1) of the Act and waivers under section 212(i) of the Act. Hardship to the applicants United States citizen spouse or parent must be given careful consideration
Alien Smuggling Waiver 

212(d)(11) 

· The attorney general may, and his discretion for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest, waive applications of clause (i) of subsection (a)(6) (E) in the case of an alien lawfully admitted for permanent residence will temporarily proceed abroad voluntarily and not under an order of removal and who is otherwise admissible to the United States as a returning resident or immigrant, if the alien has encouraged, induced, assisted, abetted, or aided only an individual who at the time of the offense was the alien spouse, parent, son or daughter ( and no other individual) to enter the US in violation of law 
Nonimmigrant waiver section 212(d)(3)
· A noncitizen in admissible for criminal offenses may be granted a waiver and permitted to enter the US as a non-immigrant by using a 212(d)(3) waiver. 
· The waiver is effective only for temporary, non-immigrant admissions. Criminal offenders not subject exclusion, but who would become deportable upon admission, may use the waiver to obtain admission as a non-immigrant.
· Congress provided the waiver to permit in admissible aliens for humane reasons, or for reasons of public interest.
Waivers after deportation 

1. Standard to Apply Matter of Tin, set up a standard to apply in such cases. The criteria to be applied by the attorney general include:

a. The factors to be considered in determining whether to grant permission to reapply include the basis for the prior deportation; recency of deportation; length of residents in the United States; applicants moral character; respect for law and order; evidence of reformation and rehabilitation; family responsibilities; any inadmissibility under other sections of law hardship involved in applicants or others; and the need for the applicants services in the United States
Waivers for Unlawful Prescence 

Section 212(a)(9)(B)(v) 

· The app provides a waiver for 3/10-year bar. To qualify for the waiver, the applicant must establish that refusal of admission will result in extreme hardship to their USC/LPR spouse or USC/LPR parents. The waiver is filed and form I-601. The waiver is filed at the time of the consular or adjustment of status interview
1. Standard to Apply – the extreme hardship standard has been commonly developed in suspension of deportation caselaw. Hence, these lines of cases should be with you to support your waiver. See revised extreme hardship 

I-601A Provisional Waiver 

· Since March 4, 2013, certain immigrant visas applicants who are immediate relatives (spouses’ children and parent) of US citizens can apply for provisional unlawful presence waivers before they leave the United States for their consular interview. On August 29, 2016, the provisional unlawful presence waiver process was expanded to our individual statutory eligible for an immigrant visa and a waiver of inadmissibility for unlawful presence in the United States.

· The professional unlawful presence waiver process allows those individuals who are statutory eligible for an immigrant visa (immediate relatives, family sponsored or employment-based immigrants as well as diversity visa selectees); who only need a waiver of inadmissibility for unlawful presence to apply for that waiver in the United States before they depart for their immigrant visa interview
· This new process was developed to shorten the time that US citizens in lawful permanent resident family members are separated from their relatives while those relatives are attaining immigrant visas to become lawful permanent resident of the United States.

Sec 237(a)(1)(H) Waiver 
· INA sec. 237 (a)(1)(H) provides a discretionary waiver and removal Proceedings for certain misrepresentations and fraud at admission that would otherwise render deportable a LPR or a self-petitioner under VAWA. This waiver provides significant relief from removal for those who are eligible. For all applicants, a grant of the waiver will result in termination of proceedings. The waiver also will validate the applicants LPR status back to the date of admission, even if that status was originally obtained through fraud or misrepresentation.
· Section 237 (a)(1)(H) is a waiver of the portability based upon removal charges under INA section 237(a)(1)(A). The waiver applies to any underlying inadmissibility grounds that direct Lee resulted from the fraud or misrepresentation committed at admission. Additionally, the waiver also waived the underlying fraud or misrepresentation.

· Noncitizens with a qualifying family member who meet certain other requirements

1. Have a qualifying family member (a spouse parents’ son or daughter who is a US citizen or LPR).

2. Worm possession of an immigrant visa or equivalent argument at the time of admission

3. We’re otherwise admissible at the time of admission except for inadmissibility under INA section 212 (A)(5)(A) and (7)(A) that was a direct result of the fraud or misrepresentation.

· The second class of applicants consist of VAWA self-petitioners. INA section 237(A)(1)(H)(II). A VAWA self-petitioner is defined in INA section 1010(A)(5q). There are no additional specific limitations on the eligibility of a VAWA self-petitioner
· VAWA self petitioners must show only that they were admitted to the US and that the admission involve fraud or misrepresentation (innocent or willful)
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1. Waiver for refugees Under sec. 209(c)
a. A refugee or a person granted asylum can seek adjustment of status within 1 year of obtaining status. If they have certain inadmissibility grounds, they will need a waiver. 

b. This waiver can waive certain grounds with respect to an alien for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest. 

2. Health-Related Grounds of Inadmissibility
a. 1. waiver of communicable disease of public health significance

i. To be eligible for the waiver, applicant must be one of the following:

1. The spouse, parent, child, unmarried son or daughter, or minor unmarried lawfully adopted child of:

a. A US citizen

b. A person lawfully admitted for permanent residence ot

c. A person who has been issued an immigrant visa

2. Eligible for classification as a self-petitioning spouse or child

3. The fiancé of a US citizen or the fiancé's child

ii. The officer will verify that the existence of the appropriate relationship is well supported in the applicant’s file

b. 2. waiver of immigrant vaccination requirement

i. An applicant seeking an immigrant visa at a US consulate or an applicant seeking adjustment of status in the US who is found inadmissible for not being vaccinated may be eligible for the following waivers:
1. The applicant has, by the date of the decision on the visa or adjustment application, received vaccination against the vaccine preventable disease(s) for which he or she had previously failed to present documentation;
2. The civil surgeon or panel physical certifies that such vaccination would not be medically appropriate; or

3. The requirement of such a vaccination would be contrary to the applicant’s religious beliefs or moral convictions. 

c. 3. waiver of physical or mental disorder accompanied by harmful behavior

i. The officer should remember that the physical or mental disorder alone (that is without associated harmful behavior) or harmful behavior alone (without it being associated with a mental or physical disorder) is not sufficient to find the applicant inadmissble on health-related grounds.
ii. USCIS may grant this discretionary waiver in accordance with such terms, conditions, and controls (if any) that USCIS imposes after consulting with the secretary of health and human services (HHS). A condition could include the payment of a bond.
iii. A common condition of granting a waiver for an applicant with a physical or mental disorder with associated harmful behavior is that the applicant must agree to see a US health care provider immediately upon admission and make arrangement to receive care and treatment
iv. Waivers for physical or mental disorders with associated harmful behaviors do not require a qualifying relationship
d. 4. waiver of drug abuse and addiction
i. Although a waiver is unavailable for health-related inadmissibility due to drug abuse or addiction, an applicant may still overcome this inadmissibility if his or her drug abuse or addiction is found to be in remission. After being found inadmissible due to the drug abuse or drug addiction, an applicant may undergo a re-examination at a later date at his or her own cost. If, upon re-examination, the civil surgeon or panel physician certifies, per the applicable HHS regulations and CDC’s Technical Instructions, that the applicant is in remission, the applicant is no longer inadmissible as a drug abuser or addict. 
ASSYLUM/WITHHOLDING

The immigration and Nationality Act of 1952 allowed the admission of persecution-fleeing individuals who came to the US outside of the formal refugee resettlement program. US asylum law is unique because it is derived directly from international law. The principal international instruments that provide for protection to persons fleeing persecution are the 1951 UN Convention Relating to the Straus of Refugees and the 1967 UN Protocol relating to the Status of Refugees. The Protocol, to which the US acceded in 1968, incorporates by reference Article 2 through 34 of the Refugee Convention. In doing so, the US became bound by the Refugee Convention and Protocol. 
3. Asylum/Withholding
a. The fundamental protection provided by the Refugee Convention and Protocol is the prohibition of returning refugees to countries where they would face persecution. Article 33 of the Refugee Convention sets forth this principle of nonrefoulement, or nonreturn, as follows:
i. “No contracting State shall expel or return (refouler) any refugee in any manner whatsoever to the frontiers of territories where his or her life freedom would be threatened on account of his or her race, religion, nationality, membership of a particular social group, or political opinion.”
ii. This became the “withholding of deportation” provision
b. 1. “Offshore Refugees” (Overseas Refugees)
i. The statute provides for the admission of persons who qualify as refugees and apply for admission for outside the US or its borders. INA sec. 207
1. The president, under special circumstances and after consultation with Congress, may also specify “any person who is within...(his or her) country of … nationality” as a refugee who otherwise meets the definition. INA 101(a)(42)(B)
ii. Some within this group have fled their countries of origin and made their way to temporary refugee camps in countries of “first asylum”; others are still within their home countries. Either way, they are overseas and in need of transportation to and usually permanent resettlement in, the US or other refugee receiving nations. 
c. 2. “Onshore Refugees” (Asylum seekers)
i. People who have managed to reach US shores on their own. They seek to remain in the US or at least to avoid being sent back to the country in which they fear persecution. Within this group, some are at ports of entry while others have already affected entry, legally or illegally. (but current changes in asylum rules and law threatened this approach)
ii. Typical examples of persons seeking asylum are Haitian and Cuban applicants who present themselves at land borders or ports of entry when seeking refuge in the US. Central American nationals who enter the US seeking asylum.
iii. The right to seek asylum may not extend to persons interdicted on the high seas or detained outside the physical territory of the US.
d. Presidential Proclamation on Asylum 
i. I am acting to suspend for a limited period, the entry of certain aliens in order to address the problem of large numbers of aliens traveling through Mexico to enter our country unlawfully or without proper documentation. I am tailoring the suspension to channel these aliens to ports of entry, so that if they enter the US, they do so in orderly and controlled manner instead of unlawfully.
e. Section 208 of the INA
i. (a) Authority to Apply for Asylum
1. In general
a. Any alien who is physically present in the US or who arrives in the US (whether or not at a designated port of arrival and including an alien who is brought to the US after having been interdicted in international or US waters) irrespective of such alien’s status, may apply for asylum in accordance with this section or where applicable, section 1225(B) of this title 
b. THE PROCLAMAMTION IS CURRENTLY BLOCKED BY THE COURTS

f. Annual Refugee Quotas
i. Each year the President, after consultation with Congress, designates certain countries and areas of the world as places from which the US will fill the annual refugee quota. For the 2021 fiscal year, the total ceiling is proposed set at 15,000 (18,000 in 2020) admissions.
ii. Refugees who have been persecuted or have a well-founded fear of persecution on account of religion; or (the Lautenberg and specter Amendments) 5,000
iii. Refugees in Crisis in Iraq Act of 2007 – 4,000
iv. Refugees who are nationals or habitual residents of El Salvador, Guatemala, or Honduras – 1,000
v. Other refugees – 5,000
g. Refugee Definition (you always start with the refugee definition in analysis)
i. The sec. 101(a)(42) of the INA defines refugee:
1. Any person who is outside any country of such person’s nationality or, in the case of a person having no nationality, is outside any country in which such person last habitually resided, and who is unable or unwilling to avail himself or herself of the protection of, that country because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion. 
2. In 1996, Congress expanded the definition of refugee to state specifically that a person who has undergone or fears a “coercive population control program” (such as forced abortion or sterilization) has shown past persecution or a well-founded fear of persecution on account of political opinion.”  Amendments by IIRAIRA to INA sec. 101(a)(42)
h. Unaccompanied Minors
i. USCIS issued a statement announcing it stopped conducting interviews for the Central American Minors (CAM) refugee program as of January 31, 2018. 
i. Withholding of removal INA sec. 241(b)(3)
i. The law prohibits the deportation or removal anyone whose life or freedom would be threatened in his or her home country on account of one of the same five grounds necessary for asylum. The withholding of removal provision, sec. 241(b)(3) now reads, subject to exceptions:
1. The AG may not remove an alien to a country if the AG decides that the alien’s life or freedom would be threatened in that country because of the alien’s race, religion, nationality, membership of a particular social group, or political opinion. 
2. Withholding of removal implements Article 33 of the Conventions, which provides for “nonrefoulment” to a country where a person’s life of freedom would not be threatened, so that a state party will not return any person. Withholding of removal requires that persecution be more likely than not. For Withholding, a person must show a “clear probability or persecution” which is more than a 50% likelihood of persecution.” 
3. The “clear probability” standard for withholding of removal is higher than the standard for asylum, which requires only a “reasonable possibility” of persecution.
4. This provision is not discretionary, it is mandated. An applicant meeting the above criteria cannot be removed. A grant of withholding of removal does not result in LPR status.
a. Don’t forget if you have dual citizenship they can still deport you to your second country
j. Bars to Withholding: INA 241(b)(3)(B)
i. Persecution of others
ii. Being a danger to the community after having been convicted of a particularly serious crime
1. A person of an aggravated felony for which he or she received an aggregate sentence of at least 5 years imprisonment is considered to have committed a particularly serious crime
iii. Serious reasons to believe the person has committed a serious nonpolitical crime outside the US
iv. Reasonable grounds to believe the person is a danger to the security of the US
k. Asylum INA 208(b)
i. The AG may grant asylum to an alien who has applied for asylum in accordance with the requirements and procedures established by the AG under this section if the AG determines that such alien is a refugee within the meaning of INA 101(a)(42)(A)
ii. An asylum seeker must meet the “well-founded fear” definition of refugee. To establish a “well-founded fear” of persecution an asylum seeker must have a reasonable possibility (although not a probability) of persecution. 
iii. You must apply for asylum within one year of your last arrival in the US, but you may apply for asylum later than one year if there are changed circumstances that materially affect your eligibility for asylum or extraordinary circumstances directly related to your failure to file within one year. These may include certain changes in the conditions in your own country, certain changes in your own circumstances, and certain other events. For example I wasn’t afraid when I first entered the US, but nor people like me are being persecuted. You became active in certain political activities, and those activities will put you in danger if you return to your country, For a non-exhaustive list of circumstances that may be considered changed or extraordinary circumstances see 8 CFR 208.4 You should file within a reasonable time after you experience those extraordinary circumstances, and that circumstance can’t be because of your action or inaction. For example, shortly after your arrival you suffer a severe medical emergency, like COVID-19, during the one year. In effective counsel, or being scammed by a notario. This person trusted their advice (cultural, or language).
1. When you enter with inspection it is easy to prove that you are filing for asylum within the year requirement (by showing passport)
2. Without inspection 
iv. Asylum is farther-reaching than withholding, as it results in permission to remain, not just non-return to the country of persecution
l. Bars to Asylum INA 208(b)(2)
i. You will be barred from being granted asylum under INA 208(b)(2) if you:
1. Ordered, incited, assisted, or otherwise participated in the persecution of any person on account of race, religion, nationality, membership in a particular social group, or political opinion
2. Were convicted of a particularly serious crime (includes aggravated felonies)
3. Committed a serious nonpolitical crime outside the US
4. Pose a danger to the security of the US
5. Firmly resettled in another country prior to arriving in the US (see 8 CFR 208.15 for a definition of “firm resettlement”)
ii. You will also be barred from being granted asylum under INA 208 if you are inadmissible under INA 212(a)(3)(B) or removable under INA 237(a)(4)(B) because you:
1. Have engaged in terrorist activity
2. Are engaged in or are likely to engage after entry in any terrorist activity (a consular office or the AG knows, or has reasonable grounds to believe, that this is the case)
3. Have under any circumstances indicated an intention to cause death or serious bodily harm, incited terrorist activity
4. Are a representative of:
a. A foreign terrorist organization, as designated by the secretary of state under sec. 219 of the INA or
b. A political, social, or other similar group whose public endorsement of acts of terrorist activity the secretary of state has determined undermines US efforts to reduce or eliminate terrorist activities 
5. Are a member of a foreign terrorist organization, as designated by the Secretary of State under section 219 of the INA, or which you know or should have known is a terrorist organization
6. Have used a position of prominence within any country to endorse or espouse terrorist activity, or to persuade others to support terrorist activity or a terrorist organization, in a way that the Secretary of State has determined undermines US efforts to reduce or eliminate terrorist activities. 
m. Other Bars: INA 208(a)(2)
i. An asylum seeker is ineligible to apply for asylum under section 208(a)(2) if:
1. Failed to file an asylum application (Form I-589) within one year of his or her last arrival in the US or April 1 1997 whichever is later
a. EXCEPTION to the 1-year filing deadline
i. The applicant demonstrates either the existence of changed circumstances which materially affect the applicant's eligibility for asylum or extraordinary circumstances relating to the delay filing. The applicant needs to have filed the application within a reasonable time given the exception 8 CFR 208.4
1. Changed circumstances: 8 CFR 208.4(a)(4)
a. Changes in conditions in the applicant's country of nationality or, if the applicant is stateless, country of last habitual residence
b. Changes in the applicant's circumstances that materially affect the applicant's eligibility for asylum, including changes in applicable US law and activities the applicant becomes involved in outside the country of feared persecution that place the applicant at risk; or
c. In the case of an alien who had previously been included as a dependent in another alien’s pending asylum application, the loss of the spousal or parent-child relationship to the principal applicant through marriage, divorce, death or attainment of age 21. 
2. Extraordinary circumstances: 8 CFR 208.4(a)(5)
a. Serious illness or mental or physical disability, including any effects of persecution or violent harm suffered in the past, during the 1-year period after arrival;
b. Legal disability (the applicant was an unaccompanied minor or suffered from a mental impairment) during the 1-year period after arrival
c. Ineffective assistance of counsel
d. The applicant maintained Temporary Protected Status, lawful immigration or nonimmigrant status, or was given parole, until a reasonable period before the filing of the asylum application;
e. The applicant filed an asylum application prior to the expiration of the 1-year deadline, but that application was rejected by the Service as not properly filed, was returned to the applicant for corrections, and was refiled within a reasonable period thereafter; or
f. The death or serious illness or incapacity of the applicant's legal representative or a member of the applicant’s immediate family
2. Previously applied for asylum and was denied by an IJ or the Board
a. EXCEPTION to previous denials of asylum
i. The applicant establishes the existence of changed circumstances which materially affect his or her eligibility for asylum
3. Can be removed to a safe third country pursuant to a bilateral or multilateral agreement
a. A bilateral agreement between the US and Canada was signed on December 5, 2002 but does not take effect until USCIS publishes implementing regulations
4. Convention Against Torture (CAT)
a. Multilateral UN treaty that has provisions designed both to prevent torture and to compensate victims of torture. CAT is the first worldwide convention targeted specifically at torture and related cruelties. It requires the participating states to prevent torture within their own territories, to cooperate with other states by prosecuting or extraditing alleged perpetrators and to do various things to protect actual or potential victims of torture. 
b. CAT has become a safety net for individuals who do not qualify for asylum/withholding. In many respects, the relief it provides is similar to withholding of removal. It prohibits the removal of an individual to a country where s/he would be tortured, but does not confer the possibility of adjustment of status to permanent residency. Nor does it confer derivative status on spouses or minor children. 
c. Article 3 of CAT
i. Prohibits the return of any person to a country where there are “substantial grounds” for believing that they would be in danger of being tortured. 
1. No state shall expel, return (refouler) or extradite a person to another State where there are substantial grounds for believing that they would be in danger of being subjected to torture
2. For the purposes of determining whether there are such grounds, the competent authorities shall take into account all relevant consideration, including where applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights. 
d. Elements:
i. Substantial grounds for believing that the individual would be tortured upon return. Substantial grounds for believing means that a person must demonstrate that is more likely than not that he would be tortured. 
e. Torture
i. Any act by which severe pain or suffering, whether physical or mental is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from inherent in or incidental to lawful sanctions. 
f. 6 elements to establish torture:
i. 1. an intentional act
1. The severe pain or suffering must be intentionally inflicted to meet the definition of torture. The act need not be an affirmative act, but could be an omission, especially if the perpetrator has an affirmative duty to act
ii. 2. infliction of severe pain or suffering
1. The pain or suffering must be severe and may be either physical or mental. It does not include “lesser forms of cruel, inhumane or degrading treatment or punishment that do not amount to torture.”
iii. 3. under the custody or control of the offender
1. To constitute torture an act must be directed against a person in the offender’s custody or physical control. 
iv. 4. for a broad array of wrongful purposes
1. CAT requires that the torture be inflicted for such purposes as obtaining information or a confession, punishment, intimidation, coercion, or discrimination. The list is not exclusive, but indicates the type of motivation that typically underlies torture
v. 5. by or sanctioned by a public official 
1. To constitute torture, the harm must be inflicted by or at the instigation of or with the consent or acquiescence of a public official or any person acting in an official capacity. This requirement is perhaps the most significant limitation in CAT claims
vi. 6. not arising out of lawful sanctions
1. The definition of torture does not include pain or suffering arising only from inherent in or incidental to lawful sanctions. Lawful sanctions include judicially imposed sanctions and other enforcement actions authorized by law, including the death penalty, but do not include sanctions that defeat the object and purpose of the CAT to prohibit torture
g. There are exceptions to relief for persons convicted of crimes or for others ineligible for asylum
i. The US may not return a person even if the person has been convicted of an aggravated felony or other “particularly serious crimes” in the US
h. There is no “on account of” requirement under CAT
i. In establishing eligibility for relief under asylum and withholding of removal provisions, an applicant must establish he or she has been persecuted on account of one of the five categories. Relief under CAT does not require a showing of these factors. 
i. Expedited Removal
i. INA 235(b)
1. The expedited removal provisions of the INA allow the DHS to order the immediate removal of an individual arriving at a port of entry or, in some cases, an individual already physically present in the US without further hearing or review
ii. If however, the individual expresses a fear of persecution or a desire to apply for asylum, the DHS will detain the individual and must refer the individual and must refer the individual for a credible fear interview with an asylum officer. If the person is found to have a credible fear of persecution, he or she is placed in regular proceedings for full consideration of their asylum claim. An individual who expresses a fear of torture upon return will be interviewed to determine whether he or she has a credible fear of torture. 
iii. Credible fear standard
1. INA 235(b)(1)(B)(v)
a. Credible fear of persecution under the INA means that there is:
i. A significant possibility, taking into account the credibility of the statements made by the individual in support of his or her claim and other such factors as are known to the officer, that the individual could establish eligibility for asylum under section 208
j. New Changes in Asylum
i. Migrant protection protocols aka remain in Mexico
1. Returns asylum seekers who have been inspected at a port of entry and put in removal proceedings to Mexico to await their proceedings. Implemented at ports of entry all across southern borders.
2. Blocking asylum seekers from arriving at southern border. Rule change preventing asylum seekers from applying for asylum if they traveled through another country before reaching the US if they did not apply in the previous country first. Transit Bar. 
a. Rule initially blocked by federal judge but in sept. 2019, the supreme court allowed the administration to implement the rule while it was still being challenged in court.
3. Safe their country agreements
a. The administration has reached agreements with El Salvador and Guatemala which would require asylum seekers passing through to the US to apply for asylum in that country first. Mexico has not yet signed yet, but threat tariffs continue. 
4. Zero tolerance – detention of asylum seekers
a. Administration prosecutes and detains anyone who enters the US without authorization, even if they ask for asylum as a deterrent. Previously asylum seekers would be paroled in set bond, or O.R’ed. increased expedited removals.
5. Health care ban – CDC orders
a. Suspending the Right to Introduce Certain Persons from Countries Where a Quarantinable Communicable Disease Exists; gives border agents the authority to summarily expel migrants, including asylum seekers, at US land borders to protect US from the Covid-19 pandemic. Politicized. 
k. Proposed Rule Changes
i. DHS proposed several rules on Asylum
ii. Change on credible fear from a significant possibility that the alien could be persecuted or tortured if removed to a reasonable possibility of such harm occurring.
iii. $50 Asylum application fee
iv. Change legal standards
v. Public health bar based on Covid
vi. Gut asylum eligibility 
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Asylum/ Withholding 

Persecution: 

Persecution encompasses a broad range of acts. Persecution is not defined in the statute. Hence, we must rely on the court’s interpretations of the term.
1. Persecution includes the infliction of harm or suffering by a government, or persons a government is unwilling or unable to control, to overcome a characteristic of the victim.
2. Serious violations of basic human rights constitute persecution. For example, detention coupled with physical torture constitutes persecution. Rape constitutes persecution.

3. The definition of persecution does not, however, require a subjective intent to punish or harm the victim.

4. Persecution may also include severe economic deprivation threatening an individual’s life or freedom, or cumulative forms of discrimination or harassment rising to the level of persecution.

5. Persecution does not include legitimate persecution for crimes.

6. It also does not include the governments requirement that certain person served in the military.

7. Although fear of civil strife is not a basis for asylum, harm inflicted during the course of civil strife may constitute persecution.

8. The persecutor may be either the government or a group or individual that the government is unable or unwilling to control.

MATTER OF ACOSTA:

FOUR ELEMESTS TO SATISFY ASYLUM 

1. The alien must have a “fear “of “persecution”;
2. The fear must be “well-founded”.

3. The persecution feared must be “on account of race, religion, nationality, membership in a particular social group, or political opinion “. 

4. The alien must be unable or unwilling to return to his country of nationality or to the country in which he last habitually resided because of persecution of his well founding fear of persecution.
COURT DEFINITION OF “FEAR” 

· Fear is a subjective condition, an emotion characterized by the anticipation or awareness of danger. The protocol requires fear to be a person’s primary motivation for seeking refugee status. Ct concludes that “an alien seeking to qualify under section 1010(a)(42)(A) of the act must demonstrate that his primary motivation for requesting refuge in the US is “fearful”, a genuine apprehension or awareness of danger in another country.
Asylum/Withholding 

· Persecution clearly contemplates that harm or suffering must be inflicted upon an individual in order to punish him for possessing a belief or characteristic of persecutor seeks to overcome. The word does not embrace harm arising out of civil strife or anarchy.
“Well- founded” fear ?
He must demonstrate that

1. He possesses characteristics the government or the gorillas seek to overcome by means of punishment or some sort;

2. The government or the gorillas are aware or could easily become aware that he possesses these characteristics; 

3. The government or the gorillas have a capability of punishing him; 

4. The government and the gorillas have the inclination to punish him.

A well-founded fear must be subjectively genuine and objectively reasonable. The subjective prong of the well-founded fear test as satisfied by an applicant credible testimony that she or he generally fears harm. The objective prong of the well-founded fear test requires Paul credible, direct, and specific evidence in the record “that would support a reasonable fear of prosecution. Courts have held that even a 10% chance of persecution may establish a well-founded fear. An applicant sphere must be generally based on an individualized, rather than generalize, risk of persecution.
Real ID Act Changes 

· Requires asylum applicants to demonstrate that one of the enumerated grounds was or will be “at least one central reason “for their persecution.
· Allows immigration judges to require credible asylum and withholding applicants to obtain corroborating evidence “unless the applicant does not have the evidence and cannot reasonably obtain the evidence quote. It makes the immigration judges decision regarding the availability of corroborating evidence and administrative finding of fact, thereby limiting the ability of federal judges to reverse such decisions

· Authorizes adjudicators, after considering the totality of circumstances in all relevant factors, to render adverse credibility determination based on demeanor, candor, inherent plausibility, consistency of an applicant written or oral statements (made it anytime to any individual, whether or not under oath and whether or not the factor is material to the claim of asylum). However, it does authorize educators to consider the circumstances under which such statements were made.
· Denies a presumption of credibility but, absent unexplicit adverse credibility determination, of course the applicant a reputable presumption of credibility on appeal.

· Expanse the aforementioned corroborating evidence and credibility standards to all other request for relief form removal, including: applicants for withholding or deferral of removal under CAT, cancellation of removal, VAWA cancellation, NACARA, HRIFA, Cuban adjustment act, voluntary departure, etc.
· Bars quarts from reviewing any discretionary judgments, decisions, or actions, regardless weather made in the contacts of removal proceedings.
· Repeal of the provision in acted in the intelligence reform legislation mandating a study of vulnerabilities to our asylum system.
On Account of … 

· An asylum applicant must demonstrate that the persecution he or she suffered or fears is “an account of “his or her race, religion, nationality, membership in a particular social group, or political opinion.
· On asylum application is not required to prove the exact motivation of his or her persecutor, he or she must “provide some evidence of it, direct or circumstantial. “ VBIA has held that an asylum applicant must establish facts upon which a person would fear that the danger arises on account of one of the five grounds.
1. RACE 

a. The term “Reyes “in the refugee definition should be interpreted in its widest sense to include for all kinds of ethnic groups that are referred to as “races “in common usage. “
2. RELIGION

a. Persecution an account of religion may assume various forms, including the prohibition of membership in a religious community, of worship in private or in public, of religious instruction, or serious discriminatory measures impulse on persons because they practice their religion or belong to a particular religious community. Mirror membership in a particular religious community, however, would not normally be enough to establish an asylum claim. Conscientious objector claims have also raised this ground.
3. NATIONALITY 

a. The term “nationality “include citizenship, as well as membership in an ethnic or linguistic group, and may occasionally overlap with the term, “race.” Some examples may consist of adverse attitudes and measures directed against a national (ethnic, linguistic) minority. Conflict due to the presence of two or more ethnic or linguistic groups within the same country have resulted in persecution of groups such as ethnic Albanians and Yugoslavia, Curt’s in Iraq, indigenous populations in Central America, and ethnic groups in the former Soviet Union.
4. IMPUTED POLITICAL OPINION 

a. Under the doctrine, as long as the persecutor believes that applicant holds a particular view and intends to persecute the person because of it, it does not matter that the belief is wrong. In other words, individuals may also be persecuted for political opinions that they are erroneously believed to hold.
i. Example: forced to transport weapons for rubble group, may result in the government forces imputing your allegiance to the rebel group. Refusing to join a gorilla group, might cause the gorilla group to impute your support of the government troops. Having family in the government military, might cause rebel groups to improve your support of military troops, government policies. Etc.

5. NEUTRALITY/UNEXPRESSED OPINION AS A POLITICAL OPINION 
a. Some courts have held neutrality that is a conscious choice is a political opinion. An asylum applicant must establish that the persecution he fears or suffered was because of his or her neutrality.

6. MEMBERSHIP IN A PARTICULAR SOCIAL GROUP 
a. MATTER OF ACOSTA
i. Persecution on account of membership in a particular social group to mean persecution that is directed toward an individual who is a member of a group of persons all of whom share a common, immutable characteristic. The shared characteristics might be an innate one such as sex, color, or kinship ties, or in the circumstances it might be a shared past experience such as former military leadership or land ownership 
ii. However whatever the common characteristic that defines the group, it must be one that the members of the group either cannot change, or should not be required to change because it is fundamental to their individual identities or consciousness.
iii. Judge requires you to define your PSG. Who is it? What are they?

When you get asylum questions, you should give an analysis of all three forms of relief:
1. Asylum
a. Race

b. Nationality

c. Religion

d. Political opinion

e. PSG particular social group

2. Withholding

3. CAT convention against torture
· Motions to Reopen
· For individuals who are in or were in removal proceedings, motions are a mechanism to introduce new evidence, reopen proceedings, reconsider past decisions, or remand or send them back to the lower court.
· The INA contains provisions governing motions to reopen and reconsider. INA 240(c)(6) and (7). For deportation cases pending before the April 1, 1997 effective date of IIRIRA, motions to reopen or to reconsider are governed by the administrative regulations. See 8 CFR 1003.2 and 1003.23(b).
· The BIA/IJ may at any time reopen proceedings sua sponte or their own motion. 8 CFR sec. 1003.2(a). Courts of Appeals (9th cir.) lacks jurisdiction to review a claim that the BIA should have exercised its sua sponte power to reopen deportation proceedings. 
· 1. Motion to Reopen:

· The motion to reopen proceedings shall state the new facts that will be proven at a hearing to be held if the motion is granted and shall be supported by affidavit or other evidentiary material. The evidence to be offered must be material and was not previously available and could not have been discovered or presented at the former hearing. See 240(c)(7); 8 CFR 1003.2(c)(1). A petitioner may also move to reopen to apply for discretionary relief.
· Time limitation: 

· It must be filed within 90 days of the final order.
· Supporting documentation

· A motion to reopen must be supported by affidavits

· Evidentiary material sought to be introduced, and if necessary, a completed application for relief. See 8 CFR 1003.2(c)(1); 8 USC 240(c)(7)(B) (removal proceedings)

· The petitioners failure to submit supporting documentation does not bar reopening where the DHS either joins in the motion to reopen, or does not affirmatively oppose it.

· Previously Unavailable Evidence

· The moving party must show that the new material evidence could not have been discovered and presented at the former hearing.
· If the motion to reopen is made for purpose of obtaining discretionary relief, the moving party must establish that he or she was denied the opportunity to apply for such relief, or that such relief was not available at the time of the original hearing. 

· The applicant must show prima facie eligibility for the underlying substantive relief requested

· A prima facie case is established when an alien presents affidavits or other evidentiary material, which if true, would satisfy the requirements for substantive relief.

· However, the BIA has broad discretion to deny reopening even if prima facie eligibility is established. 

· Generally, the BIA should not make credibility determinations on motions to reopen

· Facts presented in supporting affidavits must be accepted as true unless inherently unbelievable. 
· Motion to Reconsider
· A motion to reconsider shall state the reasons for the motion by specifying errors of fact or law in the prior Court decisions and shall be supported by pertinent authority. INA 240(c)(6) ; 8 CFR 1003.2(b)(1)

· Time limitation

· Must be filed within 30 days of the final order.

· Motions to Remand
· Motions to remand, although not expressly provided for the INA or DHS regulations, are commonly directed to the BIA and are an accepted part of the appellate process. A motion to remand similarly seeks consideration of new facts or changed circumstances. Motions involving new evidence which is presented while an appeal is still pending are in appropriate circumstances to be treated as motions to remand. See 8 CFR 1003.2(b)(1) ; 8 CFR 1003.2(c)(4). 
· The formal requirements of the motion to reopen and those of the motion to remand are for all practical purposes the same. 

· Evidence to submit

· Ramirez-Alejandre v. Ashcroft

· This case talks about the historical role of the appellate court. Allowing new evidence to be submitted to Board. Case involved a suspension case on a record 8 years old. Board refused to accept new evidence. Court said Board is a court able to receive new evidence; but see sec. 1003.1(b)(3)(iv) stating BIA will not engage in factfinding. 
· Court and litigants have long relied on testimony alone, whether in the form of affidavits, declarations, depositions, or live witnesses, to prove antecedent facts. See Vera-Villegas v. INS. 

· Number limitations
· See INA 240(c)(7)(A) ; 8 CFR 1003.2(c)(2)

· The DHS regulation applicable to motions to reopen deportation proceedings provides as follows:

· A party may file only one motion to reopen deportation or exclusion proceedings (whether before the Board or the IJ) and that motion must be filed no later than 90 days after the date on which the final administrative decision was rendered in the proceeding sought to be reopened, or on or before September 30, 1996 whichever is later. 
· Time limitations

· INA 240(c)(7)(A) and (7)(C)(i) ; 8 CFR 1003.2(c)(2)
· A motion to reopen must be filed within 90 days of the final administrative decision which was rendered in the proceedings sought to be reopened. 

· Exceptions

· 1. Asylum changed country conditions. 8 CFR 1003.23(b)(4)(i)

· The time and numerical limitations shall not apply if the basis of the motion is to apply for asylum under sec. 208 of the Act or withholding of removal under 241(b)(3) of the Act and CAT and is based on changed country conditions arising in the country of nationality or the country to which removal has been ordered, if such evidence is material and was not available and could not have been discovered or presented at the previous proceedings. 
· 2. The time and numerical limitations do not apply to a motion filed to rescind an order entered “in absentia” 8 CFR 1003.23(c)(3)(I-iv)

· An order entered in absentia in deportation proceedings may be rescinded only upon a motion to reopen filed:

· See INA 240(b)(5)(C); 8 CFR 1003.23(b)(4)(iii)(A) provides:
· An order entered in absentia in deportation proceedings may be rescinded only upon a motion to reopen filed:

· 1. Within 180 days after the date of the order of deportation if the alien demonstrates that the failure to appear was because of exceptional circumstances beyond the control of the alien (serious illness of the alien or serious illness or death of an immediate relative of the alien, but not including less compelling circumstances) or; 

· 2. At any time if the alien demonstrates that he or she did not receive notice or if the alien demonstrates that he or she was in federal or state custody and the failure to appear was through no fault of the alien

· The filing of the motion to Reopen will automatically stay the removal until there is a decision from the Court. See INA 240(b)(5)(C)

· “Exceptional Circumstances”
· The statute defines this as circumstances (such as serious illness of the alien or death of an immediate relative of the alien but not including less compelling circumstances) beyond the control of the alien. The court must look to the particularized facts presented in each case in determining whether the petitioner has established exceptional circumstances. 
· Examples from the 9th circuit finding exceptional circumstances:

· 1. ineffective assistance of counsel may constitute exceptional circumstances 

· 2. petitioner established exceptional circumstances where he arrived late to his hearing based on a misunderstanding, and had “no possible reason to try to delay the hearing” because he was eligible for adjustment of status.
· 3. where applicant was 20 minutes late, and the IJ was still on bench, an in-absentia order was too “harsh” and “unrealistic”

· 4. Where applicants were in the courthouse but did not enter the courtroom due to incorrect advice by lawyer’s assistant, they did not fail to appear for their hearing, and reopening was warranted. 
· Examples from 9th Circuit finding NO exceptional circumstances

· 1. applicant who was 4 ½ hours late based on a misunderstanding of the time of the hearing, did not establish exceptional circumstances, especially where only possible relief was discretionary grant of voluntary departure

· 2. severe asthma attack

· 3. erroneous advice of immigration consultant to not appear at hearing 

· 4. the mere filing of a motion to reopen excusing petitioners failure to voluntarily depart by the deadline

· 5. applicants failure to actually and personally receive the notice of hearing, which was mailed to his last known address, where receipt was acknowledged

· 6. traffic and parking

· 7. mere filing of a motion for change f venue

· 2. at any time if the alien demonstrates that he or she did not receive notice or if the alien demonstrates that he or she was in federal or state custody and the failure to appear was through no fault of the alien.

· INA 240(b)(5)(C)(ii) ; 8 CFR 1003.23(b)(4)(iii)(A)(2)

· A motion to reopen may be filed at any time if the applicant demonstrates improper notice of the hearing. See 8 CFR 1003.23(b)(4)(ii) and (b)(4)(ii)(A)(2). Due process requires notice of an immigration hearing that is reasonably calculated to reach the interested parties. However, the applicant does not have to actually receive notice of a deportation hearing in order for the requirements of due process to be satisfied. 
· The filing of the Motion to reopen will automatically stay the removal until there is a decision from the Court. INA 240(b)(5)(C).

· 3. a motion agreed upon by all parties and jointly filed. Joint motions to reopen 

· 4. motion filed by the DHS in exclusion or deportation proceedings when the basis of the motion is fraud in the original proceeding or a crime that would support to termination of asylum in accordance to 8 CFR 208.22(f)

· Motions

· Finality of the underlying order

· The filing of a motion to reopen does not disturb the finality of the underlying deportation order.

· No automatic stay of deportation or removal

· The filing of a motion to reopen or reconsider does not automatically result in a stay of deportation or removal 8 CFR 1003.2(f)

· EXCEPTION

· The filing of a motion to reopen an in absentia order of deportation or removal stays deportation. INA 240(b)(5) ; 8 CFR 1003.2(f).

· Departure from the US

· Departure from the US ends the right to make motion to reopen or reconsider. 8 CFR 1003.2(d). However, a motion to reopen may be made on the basis that the departure was invalid or not legally executed.

· New updates 0 See Torch v. Lynch 

· The statutory right to file MTR and MTRec removal proceedings is not limited by whether an alien has departed the US. Differs among circuits. 

· Ineffective assistance of Counsel

· A motion based on alleged ineffective assistance of counsel is properly presented through a motion to reopen, rather than a motion to reconsider. “ineffective assistance of counsel in a deportation proceeding is a denial of due process under the 5th amendment if the proceeding was so fundamentally unfair that the alien was prevented from reasonably presenting the case. 
· A due process violation requires a showing of prejudice which can be made if counsel's performance “was so inadequate that it may have affected the outcome of the proceedings.”

· 9th Circuit examples

· Failure to file brief on appeal

· Motion will be denied because petitioner could not show prejudice, even if there was ineffective assistance of counsel

· Rejecting IAC claim based on single statement of counsel during proceedings
· Untimely appeal presented valid ineffective assistance claim

· Equitable Tolling and the Time/Number Motions Limitation

· A statute of limitations may be tolled as necessary to avoid inequitable circumstances. Equitable tolling applies “as a matter of fairness where a party has been prevented in some extraordinary way from exercising his rights.” Equitable tolling is available when a petitioner is prevented from filing because of deception, fraud, or error, as long as the petitioner acts with due diligence in discovering deception, fraud or error. 
· Due Diligence Requirement in Equitable Tolling

· The filing deadline may be tolled until the petitioner, exercising due diligence, discovers the fraud, deceptions or error. In cases involving ineffective assistance, courts have found that the limitation period may be tolled until the petitioner meets with new counsel to discuss his file, thereby becoming aware of the harm resulting from the misconduct of his prior representatives. When Equitable tolling is sought, the courts will look at whether the applicant acted with “reasonable due diligence” after discovering the fraud.  

· MTRs with CIS

· Can I do anything about an unfavorable decision issued by USCIS?

· Yes. You may be eligible to file appeal. 

· You may appeal certain USCIS decisions to the USCIS administrative appeals office or the BIA. 

· Motions to Reopen – AAO

· If the administrative appeals office (AAO) issues unfavorable decision, the appellant may file a motion to reopen the proceeding, a motion to reconsider the decision, or a combined motion to reopen and reconsider. The AAO may also reopen a proceeding or reconsider one of its prior decisions on its own motion. 
· Motions request a review by the authority that issued the latest decision. Therefore, a CIS field office has jurisdiction over motions relating to its decision, and the AAO has jurisdiction over motions relating to its decision. 

· A motion to reopen is based on documentary evidence of new facts. Alternatively, a motion to reconsider is based on a claim of incorrect application of law or policy to the prior decision

· The regulations for motions to reopen and motions to reconsider are located at 8 CFR 103.5

Judicial Review

· Ultimate goal of the streamlining process was (new Case Management system)
· 1. increasing productivity

· 2. of fair and legally correct decision

· 3. in a program that can be sustained over an extended period of time 

· The program was to have four phases, but it never reached the fourth phase. 

· The new regulations eliminated half of the BIA members from 23 to 11.

· It also made it more difficult for a single BIA member to overturn an IJ decision, it would require that BIA member to check with two other BIA members and seek approval of his/her decisions. 
· Stays of Removal
· Before the changes in 1996, if you filed a petition for review, an automatic stay of removal was enacted. IIRAIRA did away with this requirement. INA 243(b)(3)B).

· The 9th circuit created an exception to this rule. In De Leon v. INS, the 9th circuit created a temporary stay of removal upon the filing of a petition for review, allowed the government 7 days to respond to the stay request, and then sent the stay to a three judge panel. The Temporary stay remains until the panel decides on the stay itself. This is known as the De Leon stay. Now it is part of the Circuit Rules. 
· The standard of determining the stay of deportation is the same as the standard in temporary injunctions. In the 9th circuit, the court set out the standard for a stay in NKEN v. Holder. Factors governing whether a stay should issue include 
· (1) whether the stay applicant has made a strong showing that he is likely to succeed on the merits

· (2) whether the applicant will be irreparably injured absent a stay
· (3) whether issuance of the stay will substantially injure the other parties interested in the proceeding and;
· (4) where the public interest lies

Judicial Review Bars

· A. Crime Related Removal Orders

· 1. Limitations on Judicial Review Based on Criminal Offenses. The IIRIRA permanent and transitional rules eliminate petition for review jurisdiction for individuals removable based on certain enumerated crimes
· INA 242(a)(2)(C) of Title 8 

· In order to preclude jurisdiction under this section, an applicant must be charged with and found removable based on an enumerated crime. Additionally, the court retains jurisdiction to address “three threshold issues: whether (petitioner) is (1) an alien, (2) removable, and (3) removable because of a conviction for a qualifying crime.” In other words, Court has jurisdiction to determine whether it has jurisdiction. 

· B. Discretionary Decision Bar

· 1. Limitations on Judicial Review of Discretionary Decisions. Under IIRIRA permanent rules INA 242(a)(2)(B) applicable to removal proceedings initiated on or after April 1, 1997, no court shall have jurisdiction to review:
· (i) any judgment regarding the granting of relief under section 1182(h) [212(h)], [212(i)], Cancellation of Removal, Voluntary departure, or Adjustment of status of this title or
· (ii) any other decision or action of the AG the authority for which is specified under this subchapter to be in the discretion of the AAG, other than the granting of relief under section 1158(a) of this title. 

· KALAW v. INS

· Ct says 7 year physical presence requirement must be determine from the facts, not through the exercise of discretion. GMC is a discretionary determination. “Extreme Hardship” is clearly a discretionary act. Even if all three statutory elements are met, the ultimate grant of suspensions is wholly discretionary.

· Romero-Torres v. Ashcroft

· Ct says no jurisdiction to review cancellation of removal claims. The “exceptionally and extremely unusual hardship” term is a subjective, discretionary judgment carved out by appellate jurisdiction. “we interpret the provision to encompass all discretionary decisions involved in the cancellation of removal context, including the ultimate discretionary decision to deny relief.”

· C. Jurisdiction over Constitutional Issues

· The court retains petition for review jurisdiction to review constitutional claims “even when those claims address a discretionary decision.”
· Some examples include:

· Retaining jurisdiction to consider whether the BIA’s interpretation of the exceptional and extremely unusual hardship standard violates due process;
· Retaining jurisdiction to review due process challenges to denial of suspension based on IJ bias;

· Retaining jurisdiction on petition fore review of denial of cancellation, to review applicants due process, ineffective assistance of counsel, and equitable tolling claims

· Holding on petition for review from denial of suspension that the BIA’s refusal to allow applicant to supplement the record with additional materials was a denial of due process. 

· D. Expedited Removal

· Under INA 242(a)(2)(A), courts lack the jurisdiction to review on the merits of expedited removal orders. A court may use habeas corpus to review a claim that the person is a citizen, or that the person was not in fact the subject of an expedited removal order, or that the expedited removal procedures should not have been used because the person was returning LPR. 

· E. Voluntary Departure

· INA 242(a)(2)(B) bars review of voluntary departure decisions
· F. Prosecutorial Discretions

· INA 242(g)
· Reno v. American Arab Anti-Discrimination Committee

· SC held the statutory reference to claims “arising from the decisions or action of the AG to commerce proceedings, adjudicate cases, or execute removal orders” was narrowly construed to bar review only of those specific decisions. Prosecutorial decisions were considered falling under these decisions. 
· Real ID Act

· What changes to judicial review are included in the REAL ID Act?

· It amends the judicial review provisions relating to immigration cases in the following ways:

· It eliminated corpus review of final orders of removal, deportation, and exclusion
· It does not address habeas corpus review of detention

· It expanded judicial review of finals orders of removal, deportation and exclusion via a petition for review in place of habeas corpus review, allowing some review of previously non-reviewable cases and issues;

· It eliminated judicial review of certain immigration decisions by mandamus or the “all writs” statute, although it did not eliminate all mandamus jurisdiction in the non-removal context and

· It expanded the bar on judicial review of discretionary decisions and actions to include certain agency decisions and actions outside of the removal context. 

· See INA 242(a)(2)(D)

· No longer barred by INA 242(a)(2)(C)

· Real ID Act Changes

· 106(a)(1)(A) of the Real ID added new section INA 241(a)(2)(D) 
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