Evidence Outline
TYPES OF COURTROOM EVIDENCE
· Definition of evidence: “testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence of nonexistence of a fact”
· Oral Testimony
· Fact witnesses: people who perceived facts related to the lawsuit and testify about those facts
· Expert witnesses: use specialized knowledge to interpret evidence or explain it to the jury
· Character witnesses: offer information at the good or bad character of a party or a witness
· Real Evidence
· Any physical evidence that a party claims played a direct role in the controversy (e.g. murder weapon)
· All real evidence must be authenticated- the proponent must offer some proof that the piece of physical evidence is what she claims it to be
· If a photo or video depicts the events of a controversy directly, it constitutes real evidence
· Documents- Any type of writing or recording of information
· Demonstrative Evidence- Charts, pictures, maps, and graphs, party recreates a scene to show what happened
· Stipulations- If both parties agree to a fact, they agree to certain language that allows the evidence to be given to the jury without dispute
· Judicial Notice- If a fact is indisputably true (generally known or accurately and readily determined), the judge can take judicial notice of that fact
· Circumstantial Evidence- any evidence that requires the jury to make an inference connecting the evidence with a disputed fact (direct evidence, in contrast, requires n inferential bridge, it directly establishes a contested fact)
FOUR W’S OF THE FEDERAL RULES OF EVIDENCE
· Why do courts follow rules of evidence?
· Rules are pretty permissive because they assume opposing counsel will expose the flaws in the evidence
· Evidentiary rules exclude evidence (1) to protect the jury from misleading information, (2) to eliminate unnecessary delay and promote efficiency, (3) to protect a social interest, such as a confidential relationship, and (4) to ensure that evidence is sufficiently reliable.
· Who wrote the Federal Rules of Evidence?
· Initially developed as part of the common law
· During 1960’s the Supreme Court appointed an Advisory Committee to draft an evidence code for the federal courts- which presented its final draft in 1972
· Congress made revisions and enacted it in 1975
· Where do the Federal Rules of Evidence apply?
· Proceedings in United States courts (Rule 101)
· US district courts, bankruptcy and magistrate, courts of appeals, Court of Federal Claims, district courts of Guam/Virgin Islands/Northern Mariana Islands (Rule 1101)
· When?
· Fed Rules of Evid govern all types of civil, criminal, bankruptcy, admiralty, and maritime cases
· Only apply to the main event of litigation: the TRIAL
· Exceptions: court’s determination on a preliminary question of fact, grand-jury proceedings, other misc. Proceedings (Rule 1101(d))
· The rules on privilege apply to ALL stages of a case or proceeding
STRUCTURE OF A TRIAL
· Pretrial Motions- “motions in limine” used to show whether or not information is admissible under the Rules of Evidence during the months before trial
· Knowing ahead of time what evidence will be admitted allows attorney to plan trial strategy
· Attorneys can make more lengthy and sophisticated legal arguments vs. trying to do it in trial at a quick sidebar
· Jurors are not exposed to attorneys objecting/fighting over evidence
· Jury Selection- jurors selected via voir dire
· Opening Statements- Overview of what each side intends to present as evidence and provides a framework for the jurors to organize all of the evidence they hear at trial
· Party who bears the burden of proof delivers the first opening statement
· Plaintiff’s/Prosecution’s Case-in-Chief
· Defendant’s Case-in-Chief or Case-in-Defense- defendants has no obligation to testify or present a defense, because of the prosecution’s high burden of proof
· Plaintiff’s Case-in-Rebuttal- must focus on issues raised by the defense
· Defendant’s Case-in-Rebuttal- must focus solely on issues raised in rebuttal
· Closing Statements
· Jury instructions
· Deliberations
· Verdict
RAISING AND RESOLVING EVIDENTIARY OBJECTIONS
· Rule 103 outlines the process that parties use to dispute and defend evidence at trial, and does so from the perspective of the appellate court
· May claim errori n a ruling if it affects the substantial right of a party
· Objection or motion to strike must be raised on evidence to preserve for appeal
· Requires parties to challenge evidence in a timely manner
· Requires lawyer to state specific ground for objection
· To preserve an objection on evidence that is admitted, must timely object and state specific ground. To preserve an objection on evidence excluded, must make an offer of proof of the substance of the evidence
· To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means
· Judge may sustain, overrule, order party to redact parts of evidence, issue a curative instruction to the jury, or a limiting instruction to explain that the evidence may be used for some purposes but not others (Rule 105)
· Abuse of discretion standard applied to most claims of evidentiary error
· Rule 103 allows appellate judges to reverse a trial decision for evidentiary error only if the error affected a “substantial right” of one of the parties (most constitute harmless error)
· If a party fails to preserve an evidentiary objection at trial, appellate review allows reversal only for “plain error”
· CEC has no plain error provision- you must object or forfeit the objection 
Rule 611(a)- Control by the Court: seek truth, efficiency, protect witnesses
TANNER v. UNITED STATES
· D’s convicted of fraud
· Motion for a new trial brought on the grounds that a juror came forward and stated that several jurors were consuming alcohol during lunch breaks, causing them to sleep through parts of the trial
· Majority says that does not constitute an “outside influence” according to rule 606(b), and that juror behavior is viewed during trial and jurors are put through voir dire to examine suitability
· Inadmissibility of juror testimony and lack of nonjuror evidence  = no need for evidentiary hearing
· Why do we have a rule generally prohibiting jurors from testifying about what went on in the jury room?
· See Rule 606(b)(1)- during inquiry into the validity of a verdict, a juror may not testify about any statement during deliberations, or the mental processes of jurors
· Preserve the finality of judgements, we don’t want jurors to feel unwilling to return an unpopular verdict if they feel their behavior will be scrutinized, want jurors to feel comfortable having honest conversations without worrying that it will come out later, community trust in the decisions of juries should be preserved
· Why did none of the exceptions to that general prohibition apply to Tanner?
· “Outside influence” exception not found 
· See Rule 606(b)(2) for exceptions
PUTTING A WITNESS ON THE STAND
· To testify in court, a witness must (1) be competent [Rules 601, 605, and 606]; (2) have personal knowledge [Rule 602]; and (3) take an oath or affirmation [Rule 603]
· The rules allow jurors to hear testimony of almost any witness who has knowledge relevant to the case- the jurors decide whether or not to believe them
· Rule 601: Every person is competent to be a witness unless these rules provide otherwise (baseline rule: everyone is competent)
· BUT in a civil case, whenever state law supplies the elements of a civil claim or defense, the court must determine competency under that state’s law (state law supercedes)
· Rule 605: The judge who presides over a case cannot also testify as a witness, because the roles of testifying and presiding are not compatible
· Also prohibits the judge from offering commentary from the bench that amounts to testimony
· Prohibits judges (and law clerks and other employees) from reporting evidence related to experiments they have conducted or visits they have made to a site related to a case
· Rule 606: Jurors cannot testify in a trial where they play a decision making role
· If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence
· Personal Knowledge
· Rule 602: A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter
· Can only testify about matters they have seen, heard, or otherwise sensed themselves
· Cannot speculate about matters beyond their knowledge
· Some judges use this requirement as a limitation to Rule 601, because personal knowledge implies that a witness is capable of apprehending, remembering, and describing an event, so if they cannot then they are not competent
· Must lay foundation for witness’s personal knowledge
· Usually done through the witness’s own testimony
· Does not apply to a witness’s expert testimony under Rule 703
· Oaths and Affirmations
· Rule 603: Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience
· If witness lacks the ability to understand the truth or to appreciate the seriousness of testifying in court, the judge may find that the witness is incapable of taking the oath required (used sparingly)
· Rule 604: An interpreter must be qualified and must give an oath or affirmation to make a true translation
EXAMINING WITNESSES
· Direct Examination
· Witness takes oath as required by Rule 603, then the attorney presenting the witness will lay a foundation for the witness’s testimony, establishing under Rule 602 that the witness has personal knowledge of the matters they will describe
· The lawyer elicits the witness’s testimony through a series of questions and answers- the questions are designed to focus the witness’s attention on relevant and otherwise admissible facts
· Rule 611(c): Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony
· Leading question is one that suggest a certain answer to the witness
· When necessary to develop testimony? (1) To establish pedigree information (background/occupation); (2) To direct a witness’s attention to a relevant place and time; (3) To help a witness who is hesitant, confused, or has trouble recalling; (4) with hostile witnesses
· Rule 611(a): gives the trial judge broad discretion to control the form of examinations and the overall order of the trial
· Reasonable control so as to make those procedures effective for determining the truth, avoid wasting time, and protect witness from harassment or undue embarrassment
· Any objection to the form of a question in an objection based on Rule 611(a)
· Cross-Examination
· Rule 611(c) allows leading questions on cross-examination
· BUT the cross-examiner is only allowed to ask questions about issues covered during the direct examination
· Rule 611(b): Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
· Gives judge discretion to expand scope of cross X if witness would be difficult to call again later, but then the attorney may not ask leading questions about that info
· Questions about credibility = impeaching the witness
· Rule 614: (a) The court may call a witness on its own or at a party’s request. Each party is entitled to cross-examine the witness.
· (b) The court may examine a witness regardless of who calls the witness
· Parties may object to any of the judge’s questions, or even to the competency of a witness the judge calls
· (c) These objections can be made either immediately OR at the next opportunity when the jury is not present, because a jury might disapprove of a lawyer objecting to a judge
· Rule 615: At a party’s request, the court must order witnesses excluded so that they cannot hear other witnesses’s testimony. Or the court may do so on its own.
· Exceptions: 
· Parties to the case are allowed to watch the entire trial, even though they may be called as witnesses. 
· A witness “whose presence a party shows to be essential to presenting the party’s claim or defense” can watch the trial. (refers primarily to expert witnesses)
· PAGE 200-204 of textbook :: Common Rule 611 Objections
Rule of Completeness
· Rule 106: If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part -- or any other writing or recorded statement-- that in fairness ought to be considered at the same time.
RELEVANCE
· Relevant = (1) any tendency to make a fact more or less probable AND (2) the fact is of consequence
· Only relevant evidence is admissible
· Rule 402: General Admissibility of Relevant Evidence
· irrelevant evidence not admissible, if it is relevant then it is admissible unless a specific rule, statute, or constitutional provision bars its admissibility
· Rule 401: Test for Relevant Evidence
· Evidence is relevant if it has any tendency to make a fact more or less probable than it would be without the evidence
· AND the fact is consequence in determining the action (does not have to be material, low standard for “of consequence”)
· Relevance depends on the legal theory of the case
· Evidence is relevant even if it addresses a matter that the opponent concedes
· Judges frequently reject “negative evidence”- that a lack of certain evidence makes it more or less probable that something happened
· Courts try to eliminate the effect of hindsight on a jury’s decision- e.g. in a case that requires proof of defendant’s subjective belief at the time, not the actual objective threat that occurred
· “Opening the door”- when irrelevant evidence become relevant to rebut claims made by another party
· A lawyer must therefore consider whether evidence is sufficiently important to introduce such that it outweighs the possibility of opening the door to undesirable opposing evidence
· Probative value = how convincing the evidence it is/ how much it helps the jury decide the case
PREJUDICE, CONFUSION, OR WASTE OF TIME
Rule 403: Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons
· Some evidence, although relevant, might have unfair effects if introduced
· The court “may” exclude such evidence
· Judge possesses discretion in deciding what to let in on a case-by-case basis
· This means appellate courts rarely reverse Rule 403 rulings
· The rules favor admission of the evidence
· The probative value of the evidence should be substantially outweighed by a danger of unfair prejudice, confusing the issues/misleading the jury, or undue delay, wasting time, or needlessly presenting cumulative evidence (all factors affecting the accuracy and efficiency of the trial)
· “Unfairly prejudicial” means that it lures the fact finder into declaring guilt on a ground different from proof specific to the offense charged
· Factors considered by judges
· Extent to which evidence will arouse emotions or irrational prejudices
· Extent to which the jury might overvalue the evidence
· The strength of the connection between the evidence and the elements of the case (more likely to admit evidence that is closely related vs. evidence that is highly emotional)
· Whether the advocate can prove the same facts through less prejudicial means
· Whether it would be possible to reduce prejudice or other harm from introducing the evidence (via redacting, jury instruction, etc.)
· Parties often try to make their cases as visual as possible in the courtroom, because it creates a bigger impact
· When a suspect flees or hides from police, prosecutors often offer evidence of that to show consciousness of guilt-- but for this to be relevant they must show some link between the defendant’s conduct and the charged crime
· Rule 403 also applies to bench trials, but differs slightly because if they try to exclude prejudicial evidence, the judge would have to admit that he could not fairly evaluate it
Rule 105: Limiting Evidence that it not Admissible Against Other Parties of for Other Purposes
· If the court admits evidence that is admissible against a party of for a purpose, but not against another party of for another purpose, the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly
· Limiting instructions clarify to the jury the purpose of a piece of evidence so that it is not used in the wrong way
· Argument that limiting instructions actually increase a juror’s attention to the limited evidence rather that confining the use of the evidence
SUBSEQUENT REMEDIAL MEASURES
Rule 407: When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is NOT admissible to prove: negligence, culpable conduct; a defect in a product or its design; or a need for warning or instruction.
BUT the court may admit this evidence for another purpose, such as impeachment or-- if disputed, proving ownership, control, or the feasibility of precautionary measures
· e.g. a plaintiff slips on icy sidewalk and afterward the defendant starts putting salt on the sidewalk
· Goal: to encourage defendants to take remedial measures as quickly as possible
· Problems with such evidence: creates incentive for defendants to not fix problems against social policy, juries may give too much weight to evidence of subsequent remedial measures (could see as admission of fault)
· Applies only to measures taken after “an earlier injury or harm”
· Later plaintiffs can use remedial measures taken after first plaintiff’s injury as evidence
· Amended to include strict liability actions, including claims based on a defect in a product or its design; or a need for warning or instruction
· Non-parties are not covered by the rule because they have no fear of implicitly admission liability by the introduction of evidence
· Ownership or control
· If a defendant claims that it did not own or control the instrument that injured the plaintiff, the plaintiff may introduce evidence of subsequent remedial measures as evidence that they did own or control it
· Feasibility 
· 407 permits remedial measure evidence against a party who disputes feasibility
· A party disputes feasibility when it claims that it could not have remedied a dangerous situation because of the economic, physical, or other constraints
· “If disputed”- the plaintiff cannot introduce evidence of sub. Remedial measures to prove ownership or control unless the defendant somehow denies that she owned or controlled the dangerous condition
· Impeachment
· Evidence more likely to be admitted if (1) a witness makes a specific representation that conflicts with the subsequent remedial measure, (2) the witness makes an absolute declaration like “the product was perfectly safe, or (3) the witness making the statement was personally involved in implementing the remedial measure
Rules 105 (limiting instructions) and 403 (unfair prejudice) complement Rule 407 if the judge chooses to admit sub remedial measure evidence, but the defense wants to protect itself
SETTLEMENTS AND OFFERS TO COMPROMISE
Rule 408: Compromise Offers and Negotiations
(a) Prohibited Uses: Evidence of the following is not admissible-- on behalf of any party-- either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
(i) Furnishing, promising, or offering -- or accepting, promising to accept, or offering to accept-- a valuable consideration in compromising or attempting to compromise the claim; and 
(ii) Conduct or a statement made during compromise negotiations about the claim-- except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority
(b) Exceptions: may admit for purposes of proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution
Rule policy
· Rule protects settlement offers, as well as statements made during settlement discussions, from admission at trial (trying to encourage parties to discuss their claims candidly before trial, without fear of those statements being used against them)
· Unfair prejudicial effect of settlement offers because some litigants offer to settle even if they are not at fault, but a jury could view it otherwise
· Rule 408 limits admission even of YOUR OWN parties’ offers or statements
Limits of the Rule
· The rule requires that the parties dispute some aspect of the claim-- if both parties agree that liability exists and also agree on the extent of damages, Rule 408 does not shield their discussions
· The disagreement must have matured into a “claim”
· A claim arises once a party has hired an attorney and threatens to sue
· Parties may introduce evidence from compromise negotiations for any purpose other than the explicitly prohibited ones
· E.g. as evidence that they did not delay litigation, that they spent that time trying to negotiate a settlement
· Courts have allowed parties to offer statements from settlement negotiations to support a claim that an opposing party engaged in frivolous or vexatious litigation
· Could use to show a witness’ bias towards a party if settled with them
· Does NOT allow comparison of inconsistent statements- things said during negotiation that are different than what witness testifies
· Judges must determine whether a statement occurred during compromise negotiations by looking at (1) whether the statement was unilateral or occurred during bilateral discussions; (2) whether either party made a concrete offer; (3) whether attorneys were involved in the discussions; and (4) whether the parties used phrases that are commonly used during settlement discussions
· The rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations
MEDICAL EXPENSES
Rule 409: Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury
· Policy: promote good samaritan principles, some businesses find it beneficial to pay immediately the medical expenses in order the promote good customer relations/encourage rapid settlement of legal claims/reduce extent of damages
· There need not be a claim or dispute, it applies to any situation in which an individual or organization pays or agrees to pay medical expenses
· Only bars admission of covered evidence when offered to prove liability
· Narrowly focuses on offers or promises to pay, not other statements, including statements of fault- admissions of liability are not covered by this rule
· Types of expenses covered: medical, hospital, or similar
· Does not encompass offers to pay lost wages, repair an automobile, or compensate an injured party for other types of economic or property damage
CRIMINAL PLEA BARGAINING
Rule 410. Criminal Pleas, Discussions
(a) In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participate in the plea discussions:
(1) A guilty plea that was later withdrawn
(2) A nolo contendere plea
(3) A statement made during a proceeding on either of those pleas under Fed Rule of Crim Pro 11 or a comparable state procedure
(4) A statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea
      (b) Exceptions: The court may admit a statement described above in 3 and 4:
(1) In any proceeding in which another statement made during the same plea of plea discussions has been introduced, if in fairess the statements ought to be considered together
(2) In a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present
· Purpose: to advance the social interest in plea bargains, to protect defendants who participate in plea bargaining, to prevent the jury from hearing unfairly prejudicial info
· Does not exclude evidence of final guilty pleas which yield a conviction
· Rule prohibits any party from introducing evidence against the defendant who participated in the plea bargaining BUT allows the defendant to introduce evidence from that process against others
· If D brings up statements from plea discussions, the Rule of Completeness can apply and prosecutor can try to bring in more for context)
· Exception (b)(2) allows the introduction of additional statements that should be considered in fairness, to prevent one side from creating a misleading impression by introducing selected part of a negotiation
· Exception (b)(3) is very limited- D had to be under oath when making the statement, most commonly at a plea hearing where the judge asks questions and then for some reason the plea is not finalized, and that evidence is needed later
· “Plea discussions” that are protected = one that occurs with an attorney for the prosecuting authority
· Two tiered approach to analyze ambiguous situations (was is a plea discussion?)
· (a) the defendant displayed an actual subjective expectation to negotiate a plea AND
· (b) that expectation was reasonable given the totality of the objective circumstances
· Rule 410 does not apply to sentencing proceedings, so prosecutors can introduce statements from plea bargaining to inform the court’s sentencing decision
· Defendant can agree to a waiver of Rule 410-- some prosecutors refuse to engage in plea bargaining unless defendant agrees to waive his rights under 410
· Rule 410 does NOT include a guilty plea that is not withdrawn, asking for leniency in charging without indicating a plea possibility, statements to cops
LIABILITY INSURANCE
Rule 411: Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently of otherwise wrongfully. BUT the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, or proving agency, ownership, or control.
· Injured Ps cannot introduce evidence of D’s liability insurance, hoping that the availability of insurance will persuade the jury to aware a large recovery
· Social goal of encouraging people to obtain liability insurance, and there is very little probative value in knowing whether insurance was present or not
· 411 bars evidence of insurance ONLY if it is offered to prove negligence or some other wrongful behavior. If the evidence is relevant for some other purpose, it is admissible for that reason and the judge will give an appropriate limiting instruction
AUTHENTICATION
Rule 901: To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is (lists examples of ways to authenticate common documents/objects)
· Must “lay the foundation” for all evidence except live testimony
· Done by: personal knowledge, readily identifiable characteristics, chain of custody (however, a defect in the chain of custody goes to weight of that evidence, not its admissibility)
· Authentication is necessary to establish relevance, that the evidence is genuine, and places the evidence in the proper context
· Authentication DOES NOT guarantee the identity or genuineness of any evidence- an opponent can still challenge that item’s identity--and it does not establish compliance with other evidentiary rules
· E.g. documents contain out-of-court statements-- to admit it into evidence, a party must both authenticate the document AND satisfy any hearsay objections
Rule 902: The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in order to be admitted….
· This list consists of documents that display their identity in an obvious and trustworthy manner, e.g. an original public document from a government agency
Rule 903: A subscribing witness’s testimony is necessary to authenticate a writing only if required by the law of the jurisdiction that governs its validity
· If a piece of evidence has distinctive features, a witness familiar with the item can identify it in court
· Laying the proper foundation is not just a matter of proving the bare minimum to admit the evidence, but also of providing sufficient information to persuade the jury that the evidence is what the lawyer claims it to be
· Can use chain-of-custody to track who had an item from the time it was found
· Handwriting can be authenticated by the person that wrote it, or by someone who saw the act of writing and can identify the person who wrote it, a handwriting expert, can be given to the jury along with samples for them to compare themselves, or allows a lay person who is familiar with another person’s handwriting to identify it
· Voice identification: any witness who is familiar with a person’s voice may identify it, police officers who listen to recordings in connection with litigation may identify speakers voices
· Photographs and videos: the person who took it, any person familiar with the underlying scene to testify that the photo or video accurately portrays the scene as it appeared at the relevant time
· Newspapers and periodicals are self-authenticating
· Parties may stipulate to the authenticity of some evidence to avoid tedious and unproductive testimony
IMPEACHING WITNESSES
If confronting damaging testimony from an opponent’s witness:
· Exclude the evidence through a specialize rule, complete the story, clarify the ambiguous testimony, show impairment of perception of recollection, demonstrate inconsistencies, rebut the evidence, show bias, attack the witness’s character for truthfulness, introduce expert testimony about the evidence
· Impeachment by bias: extrinsic proof is allowed (subject to 403) to show familial relationship, employment, payment, media, plea deal, etc. that would show bias
Rule 607: Any party, including the party that called the witness, may attack the witness’s credibility
USING PRIOR STATEMENTS TO IMPEACH WITNESSES
· Intrinsic evidence- gotten through the questioning of the witness, is always admissible (as long as its relevant)
· Extrinsic evidence = any evidence other than testimony from the witness currently on the stand (there are limits on this kind of evidence)
· Collateral matter = relevant to the case solely because it impeaches a witness
· Judges tend to use their discretion under Rules 403 and 611 to prohibit extrinsic evidence of a prior inconsistent statement on a purely collateral matter
· Contradiction vs. inconsistency
· Contradiction= evidence that a fact that the witness testified to is not true
· Inconsistency= the witness has said things in the past that are inconsistent with what they are now testifying
Rule 613 (a) Showing or Disclosing the Statement During Examination
When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to the adverse party’s attorney.
(b) Extrinsic Evidence of a Prior Inconsistent Statement
Extrinsic evidence of a witness’s prior inconsistent statement is admissible ONLY if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it; or if justice so requires (its admissibility)
· Except in unusual circumstances, judges do not allow attorneys to examine witnesses about prior consistent statements (mostly just on inconsistent ones)
· May be allowed if used to rehabilitate a witness who has been discredited on cross-exam
· Judges most often admit these statements when the prior statement occurred before an event that allegedly changed a witness’s testimony
· Judge might require a cross-examining attorney to show the prior statement to the witness, to avoid unfair or inaccurate impression
· Inconsistent statements on collateral issues may be brought up if the witness denies making a prior statement that the attorney knows the witness made
· Judges usually exclude extrinsic evidence of a prior inconsistent statement that relates solely to a collateral matter
· “If justice so requires” - designed for when a witness becomes unavailable after testifying but before the introduction of the prior inconsistent statement
· Sometimes a statement is admissible to discredit a witness by showing an inconsistency, but not to prove the content of the statement
· Court may give a limiting instruction that it is to be used solely for the purpose of judging the credibility of the witness, not as evidence of proof of the truth of any such statement
REVEALING UNTRUTHFUL CHARACTER ON CROSS-EXAMINATION
· Character evidence suggests that, because an individual has a particular character trait, the person was likely to have acted in a particular way during a specific incident
· Rules of Evidence generally exclude character evidence, but there are exceptions allowing for a witness’s character for telling the truth
Rule 404(a)- Character Evidence
(1): Prohibited Uses- Evidence of a person’s character of character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait
(3): Exceptions for a witness- evidence of a witness’s character may be admitted under Rules 607, 608, and 609
Rule 608- A Witness’s Character for Truthfulness or Untruthfulness
(b) Specific Instances of Conduct- Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness…
· This Rule bars proof of specific instances of untruthfulness through extrinsic evidence --may not introduce other evidence of those acts, so the attorney must accept whatever answer the witness gives
· Evidence of truthful character is admissible only after character has been attacked
· Before asking a witness about a specific incident on cross-exam, the attorney must have a good faith belief that the incident occurred -- it must rest on some evidence, even if the evidence would not be admissible in court
· There is still judicial discretion in what questions will be allowed
· Rule 403 authorizes judges to exclude evidence when its unfair prejudice substantially outweighs its probative value
· Rule 611 allows courts to exercise reasonable control over the mode of examining witnesses to protect witnesses from harassment or undue embarrassment
· Summary: Using Prior Acts to Impeach
· 1. On cross exam only
· 2. Good faith basis to believe the act occurred
· 3. No extrinsic evidence is allowed- you are stuck with their answer
· 4. Make sure they are prior acts of the witness being impeached
· 5. Rule 403 may prevent some questions
· Criminal charges that did not result in convictions would fall under this rule- you can ask about them on cross exam if probative of truthfulness, but you cannot bring extrinsic evidence
USING CRIMINAL CONVICTIONS TO IMPEACH WITNESSES
· Federal Rules retain the assumption that a witness’s criminal record is relevant to his truthfulness-- assume that a witness who has been convicted of a crime is more likely to lie in court than a witness who has never been convicted
Rule 609: Impeachment by Evidence of a Criminal Conviction
(a): In general- the following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction
(1) For a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:
(a) Must be admitted, subject to Rule 403,
(i) In a civil case OR
(ii) In a criminal case in which the witness IS NOT a defendant
(b) Must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant (this is the OPPOSITE of the 403 balancing test!!!)
(2) For any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving-- or the witness admitting-- a dishonest act or false statement.
(b): Limit on using the evidence after 10 years- th subdivision applies if more than 10 years has passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is only admissible if:
(1) Its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and
(2) The proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use
(c): Effect of a Pardon, Annulment, or Certificate of Rehabilitation- Evidence of a conviction is not admissible if:
(1) The conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishable by death or by imprisonment for more than one year; or
(2) The conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
(d): Juvenile Adjudications- Evidence of a juvenile adjudication is admissible under this rule only if:
(1) It is offered in a criminal case
(2) The adjudication was of a witness other than the defendant
(3) An adult’s conviction for that offense would be admissible to attack the adult’s credibility; AND
(4) Admitting the evidence is necessary to fairly determine guilt or innocence
(e): Pendency of an Appeal- A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible.
· Factors that guide a judge’s balancing of admitting a criminal defendant’s convictions: impeachment value of the former crime, timing of the prior convictions and subsequent criminality, similarity to the prior crime and the charged one, importance of the defendant’s testimony, centrality of the credibility
· Probative value of convictions to impeach can help be determined by the age of the convictions, the link between the act and a disposition for thfulness (e.g. theft crimes), intevening behavior, and the centrality of the witness’s credibility (if the case centers of their testimony, it will have higher probative value)
· 609(a)(2) focuses on the elements of the prior crime-- if the statutory language requires proof of a dishonest act or false statement, then the crime qualifies as one of dishonesty
· 609(b) - convictions over 10 years old should be admitted very rarely and only in exceptional circumstances, according to the Senate Judiciary Committee
· Admit only if the probative value substantially outweighs the prejudicial effect
· Judge can use limiting instruction to tell the jury that the evidence should only be used to suggest that a witness has an untruthful character, NOT to use the conviction to determine guilt, liability, or any other substantive matter
REPUTATION OR OPINION EVIDENCE OF UNTRUTHFUL CHARACTER
· Rule 608(a) allows for a character witness to testify that the original witness has an untrustworthy character, or a character witness who opines that the original witness is a truthful person-- but no specific instances may be asked about on direct exam
· Character witnesses may only offer reputation or opinion evidence about another witness’s character for truthfulness/untruthfulness
· Party may introduce evidence of truthful character ONLY after that character has been attacked
· On cross exam, can ask witness if they are aware of specific acts that are probative of character, but NO extrinsic evidence is allowed to prove those specific acts
Rule 608(a)- Reputation or Opinion Evidence. A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. 
BUT evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.
· Fact witness = witness that helps establish fat related to the underlying legal dispute
· Character witness = offers evidence about the un/truthful character of a fact witness
· For an opinion about the fact witness, the attorney will first lay a foundation by showing that the character witness knows the fact witness well enough to have formed an opinion about the fact witness’s un/truthful nature, and then ask their opinion
· For reputation for un/truthfulness, the attorney establish that the character witness has a basis for knowing the fact witness’s reputation
· Rule 608(a) prohibits questions on direct examination that focus on specific examples of a fact witness’s untruthfulness
· The logic behind this is that it attempts to keep trials focused on the underlying controversy that motivated the lawsuit, instead of consuming time and distracting the jury with a bunch of side issues
· Rules 608(a) does not allow character witnesses to testify about other qualities of the fact witness (e.g. lazy, tightwad, jerk, etc.)
· Limited purpose-- evidence of un/truthful character only admitted to assess the credibility of the fact witness’s testimony-- not admissible for other purposes, such as establishing guilt or innocence
· Subject to Rule 403 if the unfair prejudice stemming from the character evidence substantially outweighs the probative value of the evidence (especially in cases where the defendant is the fact witness)
· When has character been attacked?
· If opponent presents character wit who testifies about fact wit’s untruthfulness
· If opponent conducts cross-exam of fact wit and asks questions about specific act of dishonesty under 608(b)
· If the opponent introduces evidence of a conviction under Rule 609
· Aggressively cross-examining and pointing out inconsistencies does NOT attack the witness’s general character for truthfulness
· Demonstrating that witness has interest in the outcome of the case or is biased are also NOT general attacks on the witness’s character for honesty
· 608(a) only admits evidence related to witnesses who actually testify in court
CROSS-EXAMINING THE CHARACTER WITNESS
· Rule 608(b)(2) allows parties to ask character witness on cross-exam about specific incidents of a fact witness’s behavior
· Cross-examiner cannot ask these questions unless she has a good faith basis for believing that the specific acts occurred
· Cannot offer extrinsic evidence of the specific act--stuck with the character witness’s answer on cross
Rule 608(b)(2) ...But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of: (1) the witness; or (2) another witness whose character the witness being cross-examined has testified about.
· Theory behind this rule is that the cross-examiner is entitled to test the basis of the character witness’s opinion or recital of reputation-- so they should be aware of relevant incidents
RELIGIOUS BELIEFS AND IMPEACHMENT
Rule 610. Religious Beliefs or Opinions. Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility
· Does not preclude evidence of religious beliefs when they are relevant to matters other than credibility, such as bias, damages, or motive
CHARACTER EVIDENCE AND THE RULES
· Four categories of character evidence
· 1. Proof of a witness’s propensity to lie or tell the truth
· Depends on the notion of “propensity” -a party introducing evidence of a witness’s untruthful character urge the jury the conclude that the witness’s propensity to lie produced lies on this occasion
· 2. Proof of conduct by propensity
· Rule 404(a)(1) bars most attempts to prove conduct by propensity (the evidence of a person’s trait being used to prove that on a particular occasion the person acted in accordance with that trait), but the rule recognizes some exceptions
· Rule 404(a)(1) prohibition applies even to people who never appear in the courtroom- any person, even nonparties
· 3. Proof of Character or Reputation as Elements
· Some crimes, civil claims, or defenses require proof of character or reputation to establish an element of that claim or defense
· E.g. defamation plaintiffs must prove that the defamatory statement was false
· Rarely applies: other examples are child custody cases, criminal cases where defendant claims entrapment, and negligent entrustment claims
· When character is an element of a crime/claim/defense, ALL evidence related to that character is relevant to the case
· Rule 405(b) By Specific Instances of Conduct. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.
· This allows the party to introduce specific instances, even in direct examination of their own witnesses
· 4. Proof of Other Acts for Non-Propensity Purposes
· E.g. evidence that the defendant had the knowledge/ability to commit the crime, based on past acts
CHARACTER EVIDENCE TO SHOW PROPENSITY IN CRIMINAL PROSECUTIONS
· Rule 404(a)(1) bans propensity evidence, but (a)(2) sets out three related exceptions to the rule
Rule 404. Character evidence; Crimes or Other Acts
(a) Character evidence….

(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case:
(A) A defendant may offer evidence of the defendant’s pertinent trait, and if the evidence if admitted, the prosecutor may offer evidence to rebut it;
(B) Subject to the limitations of Rule 412 (the rape shield law), a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
(i) Offer evidence to rebut it; and
(ii) Offer evidence of the defendant’s same trait; and
(C) In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor
· “Pertinent” means it is relevant to the crime or defense
· If a defendant offers evidence on one of two pertinent character traits, the prosecutor can respond only by offering evidence related to the trait raised by the accused
METHODS OF PROVING PROPENSITY IN CRIMINAL CASES
· Parties cannot try to prove, or disprove specific acts going to propensity with additional extrinsic evidence
· If a defendant does not want to open the door to cross-examination on particular instances of misconduct, he can forego presenting character witnesses
· Testimony about the absence of specific acts, just like their presence, violates Rule 405
· A cross-examiner cannot ask a character witness about speculative or imaginary acts, the attorney must have a good faith belief the incidents occurred
· If a witness denies knowledge of the conduct, the cross-examiner cannot introduce evidence that the conduct actually occurred
· Under unusual circumstances, when a mistaken inference of bad behavior would be highly prejudicial, the judge might allow the affected party to introduce extrinsic evidence disproving the incident (rare)
· In addition to cross-examining a character witness, the parties in a criminal case may present rebuttal character witnesses
CRIMES, WRONGS, OR OTHER ACTS
Rule 404(b) 
(1) Prohibited Uses. Evidence of a crime, wrong, or other acct is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character. 
(2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:
(a) Provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and
(b) Do so before trial-- or during trial if the court, for good cause, excuses lack of pretrial notice.
· This type of evidence is NOT automatically admissible- judge may still exclude
· Not limited to only criminal cases, like 404(a) is
· Identity- signature elements of a crime may allow the prosecutor to prove identity by introducing evidence of the defendant’s other crimes or bad acts, BUT
· (1) Identity must be at issue
· (2) there must be strong similarities between the charged and other crimes
· The rule imposes no time constraints on when the acts occurred, unless the timing affects their relevance they are admissible
· When the judge admits evidence under Rule 404(b), they give a limiting instruction to the jury explaining that the jury should use the evidence of another crime, wrong, or act ONLY for the purpose for which the evidence was admitted, not to draw inferences about the individual’s character or propensity to act in conformity with that character
HABIT
· Habit refers to specific, repeated responses to a particular situation or stimulus— An individual who is placed in a particular situation will respond over and over again with the same specific behavior
· Have it evidence tends to be morally neutral so there is less chance of unfair prejudice resulting from it’s admission
· Habit evidence also has a higher probative value than propensity evidence
· To distinguish habit from propensity focus on three factors:
· The specificity of the conduct
· The distinctiveness of the situation producing the conduct
· The regularity of the conduct
Rule 406: Habit; Routine Practice
Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness. 
· A person can testify about her own habit even if no one else has ever seen her act in that way. The opposing attorney will cross examine the witness and the jury is then free to reject uncorroborated testimony if it chooses to do so.
· Courts allow attorneys to prove have it through both opinion testimony and specific instances of conduct
· Routine practice = is the organizational equivalent of personal habit
RAPE SHIELD LAW
· Rule 412 Restricts the kind of evidence that can be introduced in sexual assault cases. The rule prohibits almost all evidence of an alleged victims prior sexual encounters or sexual reputation
Rule 412: Sex Offense Cases: The Victim’s Sexual Behavior or Predisposition
(a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct;
1. Evidence offered to prove that a victim engaged in other sexual behavior; or
2. Evidence offered to prove a victims sexual predisposition
(b) Exceptions.
1. Criminal cases. The court may admit the following evidence in a criminal case:
a. Evidence of specific instances other victims sexual behavior, it’s offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence; 
b. Evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and
c. Evidence whose exclusion would violate the defendant’s constitutional rights evidence whose exclusion would violate the defendant’s constitutional rights
2. Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if it’s probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
· Rule 404 still applies, litigants cannot offer evidence of an alleged victims sexual acts or reputation to prove propensity
· Rule 412 applies regardless of the alleged victims gender or sexual orientation
PROPENSITY IN SEXUAL ASSAULT AND CHILD MOLESTATION CASES
· Parties may introduce evidence of a defendant other sexual misdeeds Without identifying a non-propensity purpose for the evidence under rule 404B
· Justification is that individuals who commit sexual assaults or child molestation possess a distinctive disposition so that prior acts of this kind are unusually probative, and cases of sexual assault are particularly hard to prove because they frequently turn on the credibility of the victim and the defendant
Rule 413. Similar Crimes in Sexual Assault Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.
       (c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.
· Rule 414 is the same as 413, just replace the word sexual assault with child molestation
· Rule 415 is the same as 413 and 414, but applies them to civil cases as well
· These rules do not require that the prior act resulted in a criminal charge or conviction. Any conduct that constitute sexual assault or child molestation is admissible under these rules, regardless of whether formal charges were ever brought for the prior conduct
· These rules remain subject to rule 403’s balancing test- A judge may decide that evidence of a prior sexual assault or child molestation is so unduly prejudicial to the defendant that it’s unfair affect substantially outweighs the probative value A judge may decide that evidence of a prior sexual assault or child molestation is so unduly prejudicial to the defendant that it’s unfair affect substantially outweighs the providence value
WHAT IS HEARSAY?
· Justification: first-hand reports are more reliable than secondhand ones
· Secondhand testimony doubles the risk of faulty perception, memory, clarity, and truthfulness. It also illuminates the factfinder his opportunity to cross examine the original speaker and observe their demeanor to directly assess their credibility
· We want someone with personal knowledge to testify and be able to be cross-examined
· Who made the statement? What is it offered to prove??
· Hearsay analysis:
· Witness = ?
· Declarant = ?
· Statement = ?
· Was it out of court? Y/N
· Purpose of the evidence being offered = ?
Rule 802: The Rule Against Hearsay
Hearsay is not admissible unless any of the following provides otherwise: a federal statute; these rules; or other rules prescribed by the Supreme Court
Rule 801: Definitions that Apply
(b) Declarant. The person who made the statement
(c) Hearsay. A statement that:
(i) The declarant does not make while testifying at the current trial or hearing; and
(ii) A party offers in evidence to prove the truth of the matter asserted in the statement
· Rule 602 allows witnesses to testify only about things they know personally-- Rule 801(b) assumes that the statement made by each declarant contains only what the person knows personally
· Declarant = someone who has firsthand information about a fact relevant to the lawsuit. If the declarant offers that information while testifying at trial, the statement is NOT hearsay
· The witness testifying about a prior statement about an event rather than the event itself constitutes hearsay
· E.g. “I told my friend that I saw Lisa” versus “I saw Lisa”
THE TRUTH OF THE MATTER ASSERTED
· Sometimes, a party introduces an out-of-court statement only to demonstrate that the statement was made- the truth of it is irrelevant to the party’s purpose
· Common purposes that do not depend on the truth of the matter asserted: Knowledge of the speaker, notice to a listener, publication in a defamation case, effect on the listener, legally binding statements, etc.
· Judge will balance the probative value of the non-hearsay purpose against the unfair prejudice of the hearsay purpose-- tilts in favor of admissibility and often admits evidence for both hearsay and non-hearsay purposes
What is a Statement?
· Statement = an INTENTIONAL ASSERTION
· A declarant can make a statement either orally or in writing- both are subject to hearsay rules
· Can also make statements through actions (e.g. Are you sick? Patient nods head)
· To distinguish between assertive and non-assertive conduct: Do we need to assess the actor’s sincerity in order to rely upon the conduct
· If yes, the conduct contains an assertion and hearsay applies
· If no, the actor was not trying to assert any fact, and the jury is free to draw any reasonable inference from the reported conduct
· Example: a restaurant receipt is hearsay because the waiter is “asserting” that what is on the receipt is what the customer ordered
· Questions and commands:
· Usually not hearsay; e.g. “Did you rob the bank?” or “Be careful”
· Can be hearsay if it makes an assertion; e.g. “Put down the gun! Why were you going so fast?”
Rule 801: Definitions that Apply
(a) Statement means:
(i) A person’s oral assertion, 
(ii) Written assertion, or
(iii) Nonverbal conduct,

If the person intended it as an assertion
· An assertion is any action undertaken by the declarant that is intended to communicate a fact
· Recorded statements are hearsay only if a litigant offers them for the truth of the matter asserted
· When evidence consists of information conveyed by a machine, the judge will explore whether that information incorporates a human assertion
· If a human communicated a fact through a machine, then the assertion is a statement subject to the hearsay rule
· If the machine generated information according to its own internal processes, then the machine’s output is not an assertion by a person
ADMISSIBLE HEARSAY
· Some hearsay statements are more reliable (or more needed) than others- there are 31 exceptions to the ban on hearsay as evidence
· Four Categories of Exceptions:
· 1. Rule 801(d) defines prior statements by witnesses and statements made by opposing parties as “not hearsay”
· 2. Rule 804 lists exceptions that apply only if the declarant is unavailable to testify in court
· Unavailable due to death, claim of privilege, or other cause
· 3. Rule 803 lists 23 exceptions that apply whether or not the declarant is available to testify
· Includes utterances, market reports, commercial publications, learned treatises, etc.
· 4. Rule 807 creates a residual exception that allows courts to admit some statements that fall outside the other exceptions, but have similar guarantees of trustworthiness
· *****See page 486 in textbook for complete list of exceptions covered by these rules
· The JUDGE decides both whether a statement is hearsay and whether one of the exceptions applies
· Hearsay CAN be admitted if it has a non-hearsay use
· E.g. effect on the listener (notice) -- “Your brakes are bad” 
· Threats
· Legally binding statements- 
· e.g. “Donald Trump is a millionaire” only needs to be proven that it was said in order to sue for defamation
· “I accept your offer”
HEARSAY EXEMPTION- PRIOR STATEMENTS BY WITNESSES
· Parties usually resort to witness’s prior statement when the witnesses direct testimony is insufficient
Rule 801(d)(1)
A Declarant-Witness’s Prior Statement. The declaration testified and is subject to cross-exam about a prior statement AND the statement:
(A) is inconsistent with the declarants testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition
(B) Is consistent with the declarants testimony and has offered:
(a) To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or
(b) to rehabilitate the declarants credibility as a witness when attacked on another ground
(C) Identify a person as someone the declarant perceived earlier
· To introduce a statement under rule 801D1B a party must show that the witnesses credibility has been attacked and that the prior consistent statement has probative value in rehabilitating their credibility
· Prior consistent statements are offered to disprove an allegation that the witness is lying
· The witness must’ve made the statements before the Motive to lie or improper influence arose OR can be admitted to rehabilitate after witness’s credibility was attacked in some other way (e.g. inconsistency, faulty memory, bias)
· A witness’s prior inconsistent statement is admissible only if it was made under penalty of perjury and at a proceeding
· Witness needs to be subject to cross exam (low standard)
· The supreme court concluded that the cross-examination requirement was satisfied if the witness is placed on the stand, under oath, and responds willingly to questions
· Witnesses who take the stand and claim lack of memory are still subject to cross-examination, while those who completely refused to testify by invoking the privilege against self-incrimination are not
· Compare to Rule 613: 613 governs the use of a witnesses prior inconsistent statements to impeach the witnesses credibility
· Not offered for the content of those statements only introduced to illuminate credibility
· Not offered to prove the truth of the matter asserted
· Note from class: Prior inconsistent statements are ALWAYS admissible to impeach, but are only admissible for their truth if given under oath
· Prior identifications are admissible for truth, regardless of a prior inconsistency/consistency
· This is because out-of-court identifications have the characteristic of being more reliable than in court identifications because they often occur close in time to the event
· Witness will make an out-of-court statement that identifies a person as someone they perceived earlier
· Opposing counsel can ask about the circumstances of the identification and how certain the witness was
· CEC 1238- requires ID was made at a time when the occurrence was fresh, and the witness must testify that he made the ID and the ID was a true reflection of his opinion at the time
CEC 1235- all prior inconsistent statements are admissible for their truth, witness must have chance to explain
CEC 1236- consistent statements that predate the prior inconsistent statements introduced can be used to rehabilitate the witness, even without an allegation of a motive to fabricate
HEARSAY EXEMPTION- STATEMENTS BY AN OPPOSING PARTY
· Rule 801D2 allows a party to introduce any out-of-court statement made by an opposing party
· Justification: the adversarial nature of the judicial system suggests that a party should be held accountable for any statement that she makes
· Doesn’t matter if the statements are inculpatory, exculpatory, or neutral
Rule 801(d)(2) An Opposing Party’s Statement
Not hearsay. The statement is offered against an opposing party and:
(A) was made by the party in an individual or representative capacity;
(B) Is won the party manifested that it adopted or believed to be true;
(C) Was made by a person whom the party authorized to make a statement on the subject;
(D) Was made by the parties agent or employee on a matter within the scope of that relationship and while it existed….
· This is not considered hearsay- it is admissible for its truth even if the opposing party had no personal knowledge of what he was saying
· To qualify for this exemption, a party statement must be offered against that party. A party cannot introduce his own out-of-court statement under this hearsay exemption
· Still subject to 403 if it would cause unfair prejudice substantial outweighing any probative value-- BUT there is a preference for admission
· Does not require the opposing party’s availability-- e.g even if a defendant invokes privilege against self-incrimination, other witnesses can still testify about their out-of-court statements
· “Statement” need not consist of a party’s own words-- they can manifest that it adopted a statement of believed it to be true
· E.g signing a document prepared by others
· An individual’s silence can constitute an adoptive admission, if the circumstances ar such that a reasonable person would speak up rather than remain silent
STATEMENTS BY OPPOSING PARTIES IN THE CONTEXT OF MULTIPLE PARTIES
· Rule 801(d)(2) allows litigants to introduce out-of-court statements made by another party--- problems arise when a case involves multiple plaintiffs or defendants
· E.g. if co-defendants want to bring in each other’s inculpatory statements
· Same-Side Statements:
· The rule allows a party to offer a statement against a co-plaintiff or co-defendant
· It only allows the statement to be used against the party who made the statement
· Bruton case: criminal co-defendant confesses to police that both of them did it
· Sixth Amendment concerns: Co-defendant will not be able to cross-examine on this statement because they will just invoke 5th A not to incriminate self
· Under these circumstances, an instruction to the jury telling them to only apply the statement to the one defendant who confessed cannot cure any 6th Amendment violation--there is too much risk the jury will misunderstand or disregard the instruction
· Options for prosecutor with multiple co-defendants:
· 1. Can redact the defendant’s admission so that it does not implicate any other defendants
· 2. Can sever the trial and try each of the defendants separately, introducing the out-of-court admission against the defendant who made the statement at that defendant’s trial
· 3. Can forego use of the statement, relying on other evidence instead
· If a defendant is an agent/authorized speaker for the other defendants, can use the one defendant’s statement against all of the defendants
· To do this, you must find an adoption, authorization, or agency relationship linking the multiple parties
· Government employees are an exception to 801(d)(2)- you cannot bind the sovereign, so not statements by employees are not admissible in suits against the government
Rule 801(d)(2)(B) Adoptive Statements
· A party manifests that it adopts a statement or believes it to be true
· E.g. sign a document prepared by others, nodding in agreement
· Silence can be adoption IF a reasonable person would have protested were the statement untrue
· CEC 1221: a party adopting a statement must have knowledge of the content thereof
Rule 802(d)(2)(C)
· Nonhearsay if statement was made by a person authorized to make a statement on the subject
· Proponent must prove authorization
802(d)(2)(D)
· Nonhearsay if an agent/employee made the statements on matters within the scope of that relationship and while that relationship existed
HEARSAY EXEMPTION- STATEMENTS OF CO-CONSPIRATORS
Rule 801(d)(2)(E): Not hearsay: the statement is offered against an opposing party AND was made by the party’s co-conspirator during and in furtherance of the conspiracy
The statement must be considered but does not by itself establish:
1. The declarant’s authority under (C) 
2. The existence or scope of the relationship under (D)
3. Or the existence of the conspiracy or participation in it under (E)
· Admissible against the declarant and their co-conspirators
· “Co-conspirator” is defined broadly
· Need only prove that the declarant and the party against whom the statement is offered were members of a common venture
· A statement that advances the underlying joint enterprise speaks for all the participants and should be admissible against them
· Statements made before the conspiracy begins or after it ends are not admissible under this exemption
· Post-arrest statements are usually not admissible against co-conspirators because courts have held that an arrest ends a conspiracy
· Prosecutor can still use a confession/statement, but the co-conspirator must take the stand and testify to it
· Pg. 707 how to use this rule in conjunction with others
HEARSAY EXCEPTIONS--PRESENT SENSE IMPRESSIONS AND EXCITED UTTERANCES
· Rule 803 presents 23 exceptions to the hearsay rule that a litigant may invoke even if the declarant is available to testify
· Justification: a person who describes an event as it unfolds before her or responds to a startling event lacks time to formulate a lie
· Rationale behind hearsay exceptions does not assume that certain kinds of statements are always reliable, but only that they are more reliable than most other hearsay statements-- so it is better for a jury to hear them
Rule 803(1)- Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it
Rule 803(2)-Excited Utterance. A statement relating to a startling event or condition, made while (or immediately after) perceiving the event or condition and is under the stress and excitement caused by the event.
· 803(1) applies only to descriptions/explanations-- not to more complex analyses or interpretations.
· Can be written statements
· Proponent must show the declarant has personal knowledge (statement itself can establish personal knowledge)
· Standard for excited utterance is subjective- the particular declarant must have been excited by the event and their statement relates to the provoking event
· The durations of the excited period depends on the characteristics of the declarant, as well as of the startling event
· The fact that a statement was written usually weights against admission as an excited utterance because the act of writing implies there was time and opportunity to reflect-- but other factors may persuade judge that declarant was sufficiently excited when writing the statement
HEARSAY EXCEPTION--STATE OF MIND
Rule 803(3)- Then-Existing Mental, Emotional, or Physical Condition. Not excluded under hearsay: a  statement of the declarant’s then-existing
· State of mind (such as motive, intent, or place) OR
· Emotion, sensory, or physical condition (such as mental feeling, pain,or bodily health),
But NOT including a statement or memory or belief to prove the fact remembered or believed unless it related to the validity or terms of the declarant’s will
· Can use statements of then-existing state of mind to prove past, present, and future state of mind of declarant AND past, present, future conduct of declarant 
· Statement needs to be on the declarant’s state of mind at the time of the statement
· Can’t be backward or forward looking (BUT can include present thoughts about the future)
· Under 803, an opposing party can bring in their own statements (remember 801, where only opposing party statements can be admitted)
· “I remember how hot I felt yesterday”- is admissible under this exception to show that at the moment the declarant spoke, she remembered her feelings of the previous day, BUT the statement is NOT admissible to prove that the declarant felt hot the previous day
· Statements about external facts or events don’t qualify as expressions of a “state of mind” admissible under Rule 803(3), but those statements are sometimes admissible to PROVE state of mind
· E.g. individual was happy because “just got a promotion at work”
· A person’s current mental state sometimes offers circumstantial evidence of their prior mental condition, or circumstantial evidence about what the declarant did or thought at a later time.
· Hearsay expressions about then-existing mental states can help prove subsequent thoughts or acts and act as circumstantial proof that the declarant acted consistently with her expressed plans
· May also be admissible to prove that another person committed the intended act
· CEC Rule 1251- can use statements of past state of mind to prove past state of mind, but only if the declarant is unavailable
HEARSAY EXCEPTION-- MEDICAL TREATMENT
· People are more likely to report accurately their history of physical symptoms and causes of those symptoms when seeking medical care
· 803(4) admits out-of-court statements made to obtain medical diagnosis or treatment
Rule 803(4)- Statement Made for Medical Diagnosis or Treatment. A statement that:
(A) Is made for-- and is reasonably pertinent to--medical diagnosis or treatment; AND
(B) Describes medical history; past or present symptoms or sensations; their inception; or their general cause
· Medical treatment requirement is subjective- the patient must actually be seeking medical care
· Pertinence is objective- if a doctor or other professional solicits information from a patient, the court will assume the patient’s responses are pertinent to diagnosis
· There is no time limit- statements are not limited to contemporaneous expressions- the patient may refer to past injuries and facts if pertinent to obtaining medical care
· E.g. “when I was a child I hit my head and have suffered seizures since”
· Allows statements by people other than the patient (e.g. family members), subject to 403 if there could be prejudice
· Statements blaming specific individuals for the cause, or attributing a particular degree of fault to those individuals, usually are not relevant to medical care
· Some courts have held that the treatment of a patient suffering regular, ongoing abuse may include separation of the patient from the abuser--so the identity of the abuser is pertinent to formulating appropriate treatment
· Can be made to someone that is not a doctor: e.g. a child tells parent about injury
· Can use statements given to a doctor for the purpose of litigation
HEARSAY EXCEPTION-- RECORDED RECOLLECTION
· Should try to refresh recollection under 612 first, and if witness still cannot recall, move to 803(5)
· Judges will allow witnesses to “refresh memory” from notes or other documents
· The witness may not testify from the written materials directly, but instead must speak from her own independent memory after it has been refreshed
· More reliable because the recorded recollections are made when the declarant’s memory was fresh and the declarant is available to testify about the circumstances under which she recorded the statement
· Applies only when the witness can no longer recall the information that was recorded
Rule 803(5)- Recorded Recollection. A record that:
(A) Is on a matter the witness once knew about but now cannot recall well enough to testify full and accurately;
(B) Was made or adopted by the witness when the matter was fresh in the witness’s memory; AND
(C) Accurately reflects the witness’s knowledge.
If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.
· 803(5) requires that the declarant be available and have personal knowledge
· Must be a record- a memo,, report, or data compilation- memorialized in some way
· Party presenting the evidence must ask the witness to read to the document into record, giving it an effect similar to the witness remembering the information and testifying about it orally
· Only an adverse party may introduce as an exhibit, e.g. if the document revealed some unreliability in its content
· Witness need not memorialize a recollection himself (e.g. a statement to a police investigator)-- as long as the witness approved the content of the recording while his recollection was still fresh, and then affirms at trial that he believes the recording was accurate at the time, it will satisfy the rule
· If a witness refuses to adopt a statement, Rule 803(5) does not allow its introduction into evidence
· Judges have construed this rule broadly to include audiotapes and other media
· SEE pg. 568 table on Rule 612 (Refreshing Memory) vs. 803(5)
REFRESHING A WITNESS’S MEMORY
· Any document can be used to help refresh the witness’s recollection, as long as the tness states that it will help her remember the necessary information
· 1. Establish that the witness does not recall the answer to a question
· 2. Describe the writing the attorney wishes to use to refresh their recollection and ask if that writing would refresh the witness’s recollection
· 3. Show the writing to the witness for them to examine
· 4. Ask whether the writing has refreshed the witness’s recollection or helped her to remember- answer should be yes and the witness can answer the original question from her refreshed recollection
· 5. Either before or during this process, the attorney must be sure to give the opposing counsel a copy of the writing.
Rule 612. Writing Used to Refresh a Witness’s Memory
(a) Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:
(i) While testifying; OR
(ii) Before testifying, if the court decides that justice requires the party to have those options
(b) Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.
(c) Failure to Produce or Deliver the Writing. If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. But if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or--if justice so requires-- declare a mistrial
· The adverse party may introduce a writing used for refreshment into evidence even if the writing would not otherwise be admissible- but it can only be used for the limited purpose of assessing the witness’s credibility
· “Refreshing” party may also introduce the writing into evidence, but only if the writing is already admissible
· Opposing counsel can voir dire the witness on her recollection and try to show the judge that the witness does not independently recall the events recorded in the writing-- the judge can preclude the witness from testifying further on the matter because they lack personal knowledge under Rule 602
· Can refresh the witness’s recollection with anything, but should be aware of how it comes across to the jury and how it can damage witness’s credibility
HEARSAY EXCEPTION- BUSINESS RECORDS
· Tend to be seen as more reliable because they are created according to organizational procedures, and businesses rely on these records to make important decisions
Rule 803(6) Records of a Regularly Conducted Activity. A record of an act, event, condition, opinion, or diagnosis if:
(A) The record was made at or near the time by--or from information transmitted by-- someone with knowledge 
(B) The record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
(C) Making the record was a regular practice of that activity;
(D) All these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and
(E) The opponent does not show that the source of information of the method or circumstances of preparation indicate a lack of trustworthiness
· “Record” = any memo, report, or data compilation, does not have to be a fat (can be a conclusion, analysis, or opinion as long as the document complies with the other conditions of the rule)
· Information contained in organizational records needs to be recorded within a reasonable time, as guided by the needs of the org itself
· Does not have to be a for-profit business
· “Custodian” has been interpreted very broadly- any person person with the necessary knowledge to lay a proper foundation for admission of a document is qualified to introduce the document
· The opponent of the evidence bears the burden of showing the record lacks trustworthiness
· Most often applied to business records that were prepared in anticipation of litigation because they are self-serving
· This rule encompasses only info transmitted from one organizational insider to another- not statements of customers or third parties who provide info to the organization
· CEC 1271- does not allow records of opinion or diagnosis to come in through the business record exception
HEARSAY EXCEPTION- PUBLIC RECORDS
· Courts assume that public officials perform their duties properly, and a public agency usually has no incentive to exaggerate or alter the information that it records
· Exception- reports by police officers and other law enforcement personnel
· If a document fails the public record test, you cannot turn around and try to get it in under the business record exception
Rule 803(8) Public Records. A record or statement of a public office if:
(A) It sets out:
(i) the office’s activities; 
(ii) a matter observed while under a legal duty to report, but not including, in a 

criminal case, a matter observed by law enforcement personnel; OR
(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; AND
(B) The opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness
· Excludes information reported by outsiders/third parties- limited to info gathered by the public agency itself
· When offered against a criminal defendant, records of any government investigation remain inadmissible hearsay under 803(8)(A)(ii)
· Does not permit observations by law enforcement against the defendant because of trustworthiness and confrontation concerns
· However, does not exclude routine/regular activities and observations
· Only applies in criminal (not civil) case-- in a civil case, a report of law enforcement can be admitted for its truth
· Four factors in determining whether a public record of an investigation is trustworthy:
· The timeliness of the investigation
· The special skill or experience of e official conducting the investigation
· Whether a hearing was held by the public agency prior to the report being made
· Whether the motivation of the public agency is suspect-- for example, whether the report was made in anticipation of litigation by a public agency that has a stake in the litigation
· Courts should interpret “factual findings” broadly to encompass all facts, opinions, and conclusions found in the report of an investigation
· Beech Aircraft Corp. case- can admit observations, analysis, investigation, factual findings, conclusions of the public agency
· Third party statements are redacted, but investigators may rely upon third party statements to generate their own opinions and conclusion
803(7) and 803(10)- Absence of Entry in Business or Public Record
· Admissible if relevant, not hearsay objectionable
RULE 804 INTRODUCTION- WHAT IS UNAVAILABILITY??
· Five circumstances in which a declarant is considered unavailable to testify in court:
· 1. The declarant is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;
· 2. Declarant refuses to testify about the subject matter despite a court order to do so;
· 3. Declarant testifies to not remembering the subject matter;
· 4. Declarant cannot be present or testify a trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or
· 5. Declarant is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:
· The declarant’s attendances or testimony, in the case of a hearsay exception under Rule 804(b)(1) or (6); or
· The declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).
· Unavailability does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying
· BUT it must have been done for the PURPOSE of preventing the declarant from testifying
· “Duty to depose”- if the proponent cannot get the declant to come to trial, they must make an effort to obtain the declarant’s deposition testimony. If this fails, only then will the court find the declarant unavailable
· (This covers dying declarations, declarations against interest, and statements of personal/family history)
· Lack of memory of the details is not sufficient to show unavailability- the witness must testify that he has absolutely no recollection of the subject matter
· Proponent of a hearsay statement has the burden of proving that the declarant is unavailable
HEARSAY EXCEPTION--FORMER TESTIMONY
Rule 804(b)(1) Former Testimony. Not excluded by hearsay IF the declarant is unavailable as a witness. Includes testimony that:
(A) Was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; AND
(B) Is not offered against a party who had--or, in a civil case, whose predecessor in interest had--an opportunity and similar motive to develop it by direct, cross, or redirect examination
· The prior testimony need not have been part of the same lawsuit if the other requirements can be satisfied
· In a criminal case, the party with the opportunity to question the declarant in the prior hearing must have been the same party as the opposing party in the current case-- civil cases not as strict
· Must be the SAME defendant who had the same motive and opportunity to cross-examine
· Similar motives = the stakes in the previous proceeding were similar to the current one
· A party’s motive to cross-examine witnesses during a pretrial hearing may differ significantly from its motives at trial
· Factors to look at: the type of proceeding in which the testimony was given, the trial strategy, the potential penalties or financial stakes, and the number of issues and parties
· Predecessor in interest: courts look to similarity of issues between prior case and current one, and the purpose for which the prior testimony was given
· If the opposing party or predecessor in interest did not question the declarant at the prior proceeding, it is unlikely that a court will determine that the interests and motives were identical in the prior proceeding
· ***CEC 1292 former testimony rule for civil cases does NOT include the “predecessor in interest” language
HEARSAY EXCEPTION--DYING DECLARATIONS
Rule 804(b)(2)- Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances
· We assume people who are about to die will speak honestly
· E.g. declarant confesses he has killed to someone on his deathbed, then recovers
· NOT admissible because not related to the circumstances of his own impending death
· Does not require that the declarant actually die- only that they believe death is imminent
· Many dying declarations are also admissible under other hearsay exceptions, e.g. excited utterance, state of mind, statements to obtain treatment, forfeiture, etc. 
· Proponent must prove that the declarant sincerely believed death was imminent by a preponderance of the evidence. Can use:
· Statements by declarant
· Statements made by medical personnel and others to the declarant
· The nature and extent of the wounds or illness
· The length of time between the statement and declarant’s death
· The opinion of medical personnel who treated the declarant about declarant’s health
· ***CEC 1242 dying declarations are admissible in ANY criminal proceeding, not just homicide
HEARSAY EXCEPTION--STATEMENT AGAINST INTEREST
Rule 804(b)(3) Statement Against Interest. A statement that:
(A) A reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it
· Was so contrary to the declarant’s proprietary of pecuniary interest
· Had so great a tendency to invalidate the declarant’s claim against someone else, OR
· To expose the declarant to civil or criminal liability; AND
(B) Is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
· Admitted only if declarant is unavailable and must be against declarant’s interest AT time it was made (D has to be subjectively aware it was against his interest)
· Courts have found a statement made under promise of immunity is not sufficiently against declarant’s interest for future use because declarant had nothing to lose
· A statement admitting guilt and implicating another, made while in custody, may be motivated by a desire to curry favor with the authorities and thus fail to qualify as “against interest”
· Courts must parse statements given by criminal defendants--admitting only the portions of the narrative that were against the declarant’s interest and redacting collateral statements (whether they are neutral or shift blame onto someone else)
· Courts are suspicious in a criminal trial when a party offers hearsay evidence that an unavailable third party confessed to the crime- the statement is only admissible if there are corroborating circumstances that clearly indicate trustworthiness.
· Six factors in determining trustworthiness (must be proved by proponent by a preponderance of the evidence):
· Whether the declarant had pled guilty before making the statement or was still exposed to prosecution
· The declarant’s motive in making the statement and whether there was a reason for the declarant to lie
· Whether the declarant repeated the statement and did so considerably
· The party or parties to whom the statement was made
· The relationship of th declarant with the accused
· The nature and strength of independent evidence relevant to the conduct in question
· This rule should really only be used when the declarant is a non-party, because it is much easier to get opposing party statements in under Rule 804(b)(3)
HEARSAY EXCEPTION--FORFEITURE
Rule 804(b)(6) Statement Offered Against a Party That Wrongfully Caused the Declarant’s Unavailability. A statement offered against a party that wrongfully caused--or acquiesced in wrongfully causing--the declarant’s unavailability as a witness, and did so intending that result.
· Justification: Parties may be more likely to silence truthful witnesses than lying ones, so it is therefore more reliable than other types of hearsay
· By causing the unavailability of the witness, the opposing party gives an implied waiver of the right to object to the witness’s prior statements as hearsay
· The wrongdoing causing unavailability does not have to be a criminal act, but it has to be improper in some way- coercion, undue influence, or pressure (mere persuasion not enough)
· If a party acts with intent to silence a witness in one case, that intent carries over to other cases (declarant’s statements are admissible against the party in all future cases)
· Applies to potential witnesses even if a lawsuit has not yet been filed
ATTACKING A DECLARANT’S CREDIBILITY
Rule 806. Attacking and Supporting the Declarant’s Credibility. When a hearsay statement--or a statement described in Rule 801(d)(2)(C), (D), or (E)--has been admitted in evidence, 
· The declarant’s credibility may be attacked,
· And then supported,
by any evidence that would be admissible for soe purpose if the declarant had testified as a witness. The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant on the stand as if on cross-examination.
· Without this rule, a party could not invoke any of the impeachment rules against a declarant, because those rules apply only to witnesses
· Allows party to attack by introducing any evidence that would be admissible if the declarant had testified as a witness, including:
· Evidence of declarant’s bias, prejudice, or interest in the case
· Rule 613- statements made by the declarant that are inconsistent with the hearsay statements
· Rule 602- evidence that the declarant lacks personal knowledge
· Rule 603- evidence that the declarant lacks personal knowledge
· Rule 608(a)- reputation or opinion evidence, given by a character witness, that the declarant is untruthful
· Rule 609- any criminal convictions
· Once credibility attacked, the other party may rehabilitate in any way that is allowed with witnesses
· Does now allow impeachment of a declarant when a party offers the statement for a purpose other than to prove the truth of the matter asserted
· Does not apply to out-of-court statements made or adopted by opposing party, but does apply to statements of an opponent’s agent, spokesperson, or co conspirator
· SOME courts (not all) have allowed extrinsic evidence of declarant’s dishonest acts even those Rule 608(b) prohibits such evidence against a live witness-- reasoning that extrinsic evidence may be the only way to reveal a non-testifying declarant’s acts
RESIDUAL EXCEPTION
· Gives judges flexibility to admit hearsay statements that fall outside of the standing hearsay exceptions, as long as the evidence have “sufficient guarantees of trustworthiness” and is the best available way to prove a needed fact
· Proponent must notify the opposing party of her intent to use the statement, the substance of the statement, and the declarant’s name so that the opposing party may prepare a response
· Includes “near miss” statements
· E.g. present sense impression exception requires the statement be made at or immediately after an event, but the statement occurred 5 minutes after
· If it meets the trustworthiness, probative value, and notice requirements, court may still allow it in
· Courts should consider the totality of the circumstances, along with corroborating evidence, to determine trustworthiness
THE SIXTH AMENDMENT AND HEARSAY
· 6th Amend guarantees each criminal defendant the right to be confronted with the witnesses against him
· Crawford v. Washington governs the constitutionality of hearsay offered against criminal defendants
· Crawford stabbed a man and claimed self defense. His wife witnessed the stabbing but did not testify under marital privilege, however she had given a taped statement to police where she said the victim had no weapon. 
· Supreme Court said her statement was testimonial, and since Crawford had no chance to cross-examine, the 6th Amendment barred admission
· The confrontation clause of the 6th Amend established the procedural guarantee of cross-examination-- a criminal D has the right to cross-examine any person who makes a “testimonial” statement against him
· Out of court statements must satisfy BOTH the hearsay rule AND the Confrontation Clause when it comes to hearsay offered against a criminal D
· Prosecutor’s 6th Amendment obligations:
· May introduce nontestimonial hearsay as long as those statements comply with the hearsay rules
· May introduce testimonial hearsay if statements comply with hearsay rules and the declarant is available as a witness so D has a chance to cross-examine
· If statement is testimonia and declarant is unavailable, the prosecutor may offer the statement only if the D had a prior opportunity to cross-examine
· What statements are testimonial?
· A solemn declaration or affirmation made for the purpose of establishing or proving some fact, made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial
· Include: formal (sworn) statements during litigation, statements responding to conventional police interrogation
· Not testimonial: 
· business records (unless created in anticipation of litigation)
· statements in furtherance of a conspiracy
· A defendant’s own statements because there is no 6th Amend right to confront yourself
· Statements admitted to prove a point other than the truth of the matter asserted
· STATEMENTS TO LAW ENFORCEMENT
· Hammon case:
· Amy Hammon called police and gave an oral account of the domestic battery and signed an affidavit, then later refused to testify.
· Supreme Court held that her statements were testimonial because she understood she was assisting with a criminal investigation
· If the primary purpose of the exchange is to establish or prove past events potentially relevant to later criminal prosecution, then the statement is testimonial
· Davis primary purpose test: 
· McCottry called 911 when her boyfriend was assaulting her. She was speaking about the events as they were actually happening, and was facing an ongoing emergency, so her statements were nontestimonial
· Nontestimonial = made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police to meet an ongoing emergency
· Testimonial = no ongoing emergency, and primary purpose of interrogation is to establish or prove past events potentially relevant to later criminal prosecution
· Statements made to police outside traditional interrogation depend on the circumstances- if made for purpose of enabling police assistance to meet an ongoing emergency, it is nontestimonial
· Bryant case expanded the circle of statements admissible by giving police significant freedom to stabilize a crime scene while also gathering evidence for trial
· “Rick shot me” and follow up questions allowed as ongoing emergency statements because there was a shooter at large
· Police, in their questioning, were trying to determine whether the shooter was nearby and whether the crime was ongoing
· Lab reports have been held to be testimonial
· Supreme Court’s Williams decision narrowed it to say that evidence is testimonial only when it has “the primary purpose of accusing a targeted individual of engaging in criminal conduct”
· Justice Thomas, concurring, said it was not testimonial because it was not formalized (notarized, affidavit, etc.)
· Lab report is not testimonial if it fails BOTH the Williams “targeted individual” standard and Justice Thomas’s formality line
· BUT a highly formalized report may be testimonial even if it does not accuse a targeted individual
· Statements made from one private party to another are less likely to be deemed testimonial, but can qualify if the primary purpose is to create information that could be used in court
· Availability and Cross-Examination
· If a witness is subject to cross-examination in the courtroom, then the 6th Amend allows the prosecutor to introduce any hearsay statements by that witness, even if they were testimonial
· 6th Amend is satisfied as long as the witness testifies under oath and responds to cross-exam, even if the witness does not remember prior statement
· If unavailable. The prosecutor must demonstrate that D had a prior opportunity to cross-examine the declarant
· Must have had a similar motive to cross-examine the witness at the prior proceeding
· Even if no prior opportunity to cross-examine, courts have allowed testimonial hearsay under the forfeiture by wrongdoing and dying declaration exceptions
· Forfeiture- D must have acted with SPECIFIC purpose of preventing a witness from testifying
6th Amendment and Hearsay Analysis - see flow chart on page 759
· Hearsay exceptions that NEVER raise Confrontation Clause issues:
· 801(d)(1) - Declarant-Witness’s Prior Statement
· 801(d)(2)- Opposing Party Statement
· 803(5)- Recorded Recollection
· 803(6)- Business Records
· 803(10)- Absence of a Public Record
· 804(b)(1)- Former Testimony
· 804(b)(2)- Statement Under the Belief of Imminent Death
· 804(b)(6)- Statement Offered Against a Party that Wrongfully Caused the Declarant’s Unavailability
· USUALLY do not raise Confrontation Clause issues, but may:
· 803(4)- Statement Made for Medical Diagnosis or Treatment
· 803(7)- Absence of a Record of a Regularly Conducted Activity
· 803(17) - Market Reports and Similar Commercial Publications
· 803(18)- Statements in Learned Treatises, Periodicals, or Pamphlets
· SIGNIFICANTLY raise Confrontation Clause issues:
· 803(1) and (2)- Present Sense Impression and Excited Utterance
· 803(3)- Then-Existing Mental, Emotional, or Physical Condition
· 803(8)- Public Records
· 803(16)- Statements in Ancient Documents
· 804(b)(3)- Statement Against INterest
· (807)- Residual Exception (just be aware of, although rarely used)
LAY OPINIONS
Rule 701. Opinion Testimony by Lay Witnesses
If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
(a) Rationally based on the witness’s perception
(b) Helpful to clearly understanding the witness’s testimony or to determining a face in issue; and
(c) Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702
· Lay opinion results from a process of reasoning in everyday life
· May be based on particularized knowledge beyond that of an average person
· Lay witnesses testify only about matters they have directly perceived
· The lay opinion must help the fact finder in some way- by giving descriptions that purely factual details lack (e.g. individual was drunk, individual’s age)
· Can testify about emotional/psychological state of another, physical descriptions, appearance of objects, speed of objects, etc.
· Considered “helpful” when they facilitate the presentation of evidence: are convenient, efficient, and necessary
· Not helpful = the jury can readily draw the necessary inferences without the aid of the opinion testimony
· Allows witnesses to give opinions based upon their distinctive experiences, as long as those events don’t reflect specialized training (e.g. the smell of marijuana)
· Attorney must establish that the witness has personal knowledge of both their opinion and of the facts it draws upon
WHAT SUBJECTS ARE APPROPRIATE FOR EXPERT TESTIMONY?
Rule 702. Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
(a) The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence to determine a fact in issue;
(b) The testimony is based on sufficient facts or data;
(c) The testimony is the product of reliable principles and methods; and
(d) The expert has reliably applied the principles and methods to the facts of the case
· Expert opinion results from a process of reasoning which can be mastered only by specialists in the field
· Must qualify an expert by a preponderance of the evidence
· Before allowing the expert to testify, the judge must determine that both the field of expertise and the expert’s application of that knowledge are reliable
· Frye v. United States (1923)- judges ask whether the principle underlying an expert’s opinion was “sufficiently established to have gained general acceptance in the particular field in which it belongs”
· Daubert v. Merrell Dow Pharmaceuticals (1993)- general acceptance no longer controls admissibility, courts should also consider other factors such as: whether the technique has been tested, whether it has been subject to peer review, error rate, existence of standards controlling the technique’s application
· When parties offer novel or controversial scientific perspectives, judges should prove to determine whether there is sufficient indicia of reliability
· These factors are not exclusive- judges should consider ANY factor illuminating the reliability of expert testimony
· Trial judge is the gatekee[er and must ensure the expert testimony is relevant and reliable
· Kumho Tires- Daubert applies to all kinds of experts, not just scientific ones
· Higher standard of relevance for expert testimony- must “fit” the facts of the case
· Three step analysis when assessing expert evidence:
· Is the evidence reliable, both in its underlying principles and its application to the case?
· Does the evidence fit the case and help the trier of fact?
· Even if the evidence satisfies these requirements, does the danger of unfair prejudice, confusion, or misleading the jury substantially outweigh the probative value? (403)
QUALIFYING EXPERTS
· The attorney who calls the expert should lay a foundation for the witness’s expertise bt asking questions about the witness’s credentials and qualifications (can be leading questions because they are eliciting uncontested background info)
· Next, the attorney will move that the judge certify the witness as an expert
· The judge allows opposing counsel to “voir dire” the witness and ask the witness questions to test his credentials
· Judges apply a fairly lenient standard in certifying witnesses because any gaps in their credentials can be addressed on cross-examination
· Parties can also stipulate that the witness is an expert to skip the certification process (but the party offering  the expert might not stipulate because they like to get the witness to read out their qualifications in front of the jury because it makes them more believable)
· Expertise includes experience or informal training, as well as formal training, but an expert witness's qualifications MUST match the testimony she offers
BASES OF EXPERT OPINION
Rule 703. Bases of an Expert’s Opinion Testimony
An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.
Rule 705. Disclosing the Facts or Data Underlying an Expert’s Opinion
Unless the court orders otherwise, an expert may state an opinion-- and give the reasons for it-- without first testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross-examination.
· Four special powers that expert witnesses have:
· 1. If the expert’s testimony requires knowledge of other trial testimony, the expert may remain in the courtroom even if the judge excludes other witnesses under Rule 615
· 2. Experts are the only witnesses who can certify documents as learned treatises under Rule 803(18)
· 3. Experts may state their conclusions based on their special training or expertise
· 4. Experts do not have to base their opinions exclusively on personal observations
· Expert can rely on data, other witnesses, inadmissible hearsay- but only if experts in their field reasonably rely on that information
· Expert may state an opinion without first testifying to the underlying facts or data
· Experts can testify in response to a hypothetical question- the attorney may include contested facts in the hypo
· BUT hypothetical questions may not assume facts that are not in evidence
· Two ways to introduce otherwise inadmissible facts supporting an expert opinion: 1) The party opposing an expert always has the right to ask the expert to divulge the basis of her opinion during cross; 2) the party sponsoring the expert can try and admit the facts during direct exam
· For #2, the judge applies a reverse 403 balancing test: the judge will allow the expert to reveal inadmissible facts only if the probative value substantially outweighs any prejudice caused by their admission
· CEC 801- If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:
· (a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and
· (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion
· ***Reasonable reliance test- proponent must establish expert is offering helpful testimony, and the expert relied on matters of a type reasonably relied on by experts in the field in coming to his opinion for it to be admissible
· **Kelly Frye General Acceptance Test - if the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish it has been generally accepted by the relevant scientific community to be admissible, and correct scientific procedures were followed in coming to the opinion 
LIMITS ON OPINION AND EXPERT TESTIMONY
Rule 704. Opinion on an Ultimate Issue.
(a) In General--Not Automatically Objectionable. An opinion is not objectionable just because it embraces an ultimate issue.
(b) Exception. In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.
· Judges still reject testimony that threatens to supplant the judge’s power to declare the law, the jury’s authority to apply the law to the facts, of the jury’s task of resolving credibility
· If a witness attempts to testify directly about how a jury should decide on an ultimate issue in the case, the judge may conclude that the unfair prejudice resulting from that testimony substantially outweighs its probative value
· Most judges rule that testimony expressing legal conclusions is not helpful to the jury or violates 403 (phrasing of the conclusion matters)
· 704(b) still allows experts to testify that circumstances “were consistent with” a certain mental state
· Courts will reject an expert’s use of probabilities if it lacks a sufficient factual foundation, contains technical flaws, distracts the jury from important credibility issues, or confuses the rarity of an event with the probability of the defendant’s guilt
· Opinions on eyewitness testimony:
· The expert may not offer an opinion about whether a particular eyewitness is reliable
· Most courts allow only when circumstances suggest that an eyewitness ID is less reliable than usual
INTRODUCTION TO PRIVILEGES
Rule 501. Privilege in General
The common law, as interpreted by United States courts in the light of reason and experience, governs a claim of privilege unless any of the following provides otherwise: the US Constitution, a federal statute, or rules prescribed by the Supreme Court. BUT in a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision.
· Justification: privileges are essential to protect certain socially beneficial relationships, the inherent value of privacy and preserving human dignity and autonomy
· Federal privileges:
· Right against self-incrimination (5th Amendment)
· Applies only to testimony that might subject the individual to criminal liability (does not apply to civil liability)
· Attorney-client privilege
· Spousal privilege
· Testimonial privilege: allows one spouse to refuse to testify against the other in a criminal proceeding or grand jury investigation
· Persists only during the life of the marriage- if the marriage ends, the ex-spouse may not invoke this privilege
· Confidential communication privilege: applies in both civil and criminal cases and protects only confidential communications that the spouses shared during marriage
· This privilege survives the end of the marriage
· Does not protect discussions before marriage, non-confidential statements during marriage, or conduct that the spouse observed during the marriage
· Less common privileges: psychotherapist-patient privilege, executive privilege, clergy-communicant privilege
· For every privilege, you should know 1) who holds the privilege and has the power to waive it; 2) when the privilege applies; 3) what information the privilege covers; and 4) whether the privilege is absolute or qualified
ATTORNEY-CLIENT PRIVILEGE
Rule 503 (Not Enacted). Lawyer-Client Privilege. 
(b) General Rule of Privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client
(c) Who may claim the privilege. The privilege may be claimed by the client...The person who was the lawyer at the time of the communication may claim the privilege but only on behalf of the client. His authority to do so is presumed in the absence of evidence to the contrary.
(d) Exceptions. There is no privilege under this rule:
(1) Furtherance of crime or fraud. If the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or fraud;
      (3) Breach of duty by lawyer or client. As to a communication relevant to an issue of breach of duty by the lawyer to his client or by the client to his lawyer
      (5) Joint Clients. As to a communication relevant to a matter of common interest between two or more clients if the communication was made by any of them to a lawyer retained or consulted in common, when offered in an action between any of the clients.
· 503- waiver extends to an undisclosed communication only if the waiver is intentional, the undisclosed info is on the same subject matter as the information that the waiver covers, and they ought in fairness to be considered together
· Congress has not codified the attorney-client privilege
· The client holds the privilege, not the lawyer, but the lawyer often asserts the privilege on his client’s behalf
· AC privilege protects the communication, not the underlying information
· Prevents disclosure of privileged information in ANY context- trial, grand jury, pretrial hearings, discovery, and every other stage of litigation
· Rule 502- Inadvertent Disclosure
· If client/attorney inadvertently discloses info covered by privilege, the disclosure does not waive the privilege if the holder of the privilege both (a) took reasonable steps to prevent disclosure, and (b) then took reasonable steps to rectify the error
· If attorney/client intentionally discloses privileged info, other privilege communications remain protected unless they concern the same subject matter and the communications ought in fairness to be considered together
· Who is a client?
· Any individual or entity who obtains legal services from a lawyer or consults with a lawyer about obtaining those services
· With corporations, courts use the Upjohn factors to determine whether a particular employee was a “client” entitled to privilege
· AC privilege applies to communications made by employees to counsel at the direction of corporate superiors for the purpose of obtaining legal advice regarding matters within the employee’s duties and employee knew the purpose of the communication
· Attorney’s representatives fall within the scope of the attorney-client privilege as long as their services are necessary to further the legal representation
· Communications may be written, oral, or assertive acts like pointing
· Privilege does not protect underlying information/facts that can be discovered without relying on the attorney-client communication
· Communications lose their confidentiality if they occur in the presence of people who fall outside the privilege
· If an eavesdropper overhears a communication, existence of privilege depends on whether the client took reasonable precautions to ensure confidentiality
· To waive privilege, a client must reveal the content of her communications with a lawyer, not merely the same facts she told the lawyer
· Client holds the privilege, so they are the only one who can waive it
· Waiver = conduct inconsistent with maintaining confidentiality (proponent seeking disclosure needs to prove there was a waiver)
· Work product doctrine protects any documents or other materials prepared by an attorney or client, rather than just communications between the two (work done in anticipation of litigation)
· Mental impressions, conclusions, opinions, or legal theories- privilege is absolute
· Solely facts about dispute- privilege is qualified, can be accessed if opposing party demonstrated substantial need and cannot obtain otherwise
OTHER PRIVILEGES
Spousal Privileges
· Testimonial privilege = when a spouse is a criminal defendant or target of grand jury investigation, the other spouse may refuse to testify against them
· Does not apply in civil proceedings
· Applies only during the life of the marriage and shields ANY information that one spouse might offer against the other
· Applies even to information that one of the spouses obtained before the marriage
· Witness spouse may waive the privilege
· Privilege does not arise if the government suspects one spouse of committing a crime against the other spouse or against a child in their custody, nor does it exist if the government suspects both spouses of jointly committing crime
· Marital communications privilege = protects confidential communications between two spouses
· Applies at all stages of all judicial proceedings- civil and criminal
· Applies regardless of whether either spouse is a party to the litigation
· Protects marital confidences even after the marriage ends
· Only applies to communications that occur during the life of the marriage
· Must have been made in confidence (presence of a third party defeats)
· Only protects communications, not matters that the testifying spouse observed during the marriage
· Psychotherapist-Patient privilege = applies to communications that a patient makes to a licensed therapist for the purposes of diagnosis or treatment of a mental or emotional problem
· Applies to licensed social workers, as wells a psychiatrists and psychologists
· Circuit split over “dangerous patient” exception- solution is a duty to warn if patient confides a clear intent to commit a violent crime
· A patient may waive this privilege if he puts his mental condition in issue during the trial
· Broader view- party waives privilege ANYtime he puts mental or emotional condition at issue in trial
· Narrower view- party does not waive unless he places the privileged communication at issue (e.g. by calling doctor to the stand)
· Executive privilege= protects confidential communications between the President and his or her close advisors
· Two levels- 
· First, most protected level shields military, diplomatic, and national security secrets- it is absolute
· Second level protects the President’s more generalized interest in confidentiality- an opponent can overcome this privilege by making a sufficient showing of need
· Clergy-Communicant Privilege = covers communications made in confidence by a person seeking spiritual counseling to a member of the clergy
· Communicant must reasonably believe that her statement to a clergy member will remain confidential
· Courts have held that group counseling sessions should qualify for the privilege as long as the presence of each member of the group was essential to the communication and furthered its spiritual purpose
· Right against Self-Incrimination= an individual can invoke 5th Amendment at any stage during a civil or criminal proceeding if she believes her answer could be used against her in a criminal trial
· If D chooses to testify, she waives the 5th Amendment right and the prosecutor may attempt to elicit incriminating information on cross-exam
· Prosecutors can overcome this privilege by granting a witness immunity for her testimony
· Applies only to testimony, not to items from the witness’s body (e.g. blood)
