· Model rule 4.4(b)

· This is the rule triggered in Rico. When you know you got something that you shouldn’t have received, you need to stop, and let the other side know so that you guys can decide together what to do. 
· This is a guard rail. 

· Practice of law

· In order to get license in Cali:

· 18 

· Rule 9.20
· Question 6

· Capacity doesn’t make a difference. Lawyer or acting in his personal capacity. 8.4(b). doesn’t matter if you don something in your personal capacity, if it reflects to your capacity as a lawyer you will be disciplined. 
· Yes, you must report someone for the misconduct. Embezzlement. 8.3(a). it does not apply if it is protected by rule 1.6, in confidentiality. You should not report, because that is your client. 

· Ethics pods:
· Class 1 recap

· Have to have good moral character to practice law

· Moral character application

· Once you become a lawyer, expectations are significantly higher

· Under the Model Rules, lawyers are only held accountable for offenses that indicate a lack of those characteristics relevant to the practice of law, such as violence, dishonesty, breach of trust.

· In California they are stricter, and look a crimes involving anything and everything. They have zero tolerance. 

· All discipline is reciprocal each state including California, will give full faith and credit discipline imposed against the lawyer any other state.

· You practice in another state, commit ethical violation there, and it would be technically a violation here n the state you are licensed in, California will also impose those disciplines. 

· Rule 8.3 

· A lawyer knows that another lawyer has committed a violation of the rules of professional conduct that raises a substantial question as to the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

· When it says “may” or “suggest” you may not have to do it. It is not required. “must” and “shall” is a requirement. “should” is a recommendation. 
· California is a report yourself state. So you must report yourself or you will get in trouble for that including what you are reporting yourself for. 

· Rule 5.5

· A lawyer not disbarred or suspended in one state may, in another state:

· Provide temporary services associated...

· Rule 5.5 Unauthorized practice of law

· Can’t practice in jurisdiction you are not licensed in

· Lay person can’t give legal advice, usually by filling out legal forms while not under the direct supervision of a lawyer or;

· When law students give legal advice or complete legal forms for others while not under the direct supervision of an attorney.
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Chapter 3
· Beginning the lawyer client relationship

· Models of representation

· Traditional model

· Lawyer is the dominant party, assessing the best course of conduct for the client

· Ex. Michael Avenatti

· Client is passive, relying on the judgment of the lawyer

· Hired Gun Model

· Client is dominant, calls the shots, lawyer is passive recipient 

· Ex. Michael Cohen

· Participatory or collaborative model

· Lawyer and client share the responsibility relating to the success of the representation

· Lawyer actively solicits frequent client input

· Lawyer tailors’ options and solutions to the needs of the client

· Lawyer provides sufficient informative to allow the client to make an informed decision whenever appropriate

· Ex. Michael Waterstone (Loyola Dean)

· Rules encouraging client participation in the attorney client relationship

· Model Rules 1.2, 1.4, CRPC 1.4

· 1.2

· Instructs lawyers to abide by a client’s decisions regarding the objectives of the representation, and further instructs, in comment one that both the lawyer and the client have authority and responsibility in the objectives and means of representation.

· Some decisions are for the client and some are for the lawyer

· Strategy- should we file this, who should we depose, procedure...this is for the lawyer

· Settlement and such is for the client.

· 1.4 Communication

· Places the lawyer under a mandatory duty to explain a matter to a client so the client can make an informed decision
· Duty to Take Some Kinds of Cases

· In general, lawyers are not public utilities. 

· A lawyer may reject work for any reason that suits her, exceptions apply.

· The Attorney’s Oath (pg. 85)

· Who should pay when the client can’t?

· Every lawyer has a professional responsibility to provide legal services to those unable to pay. 
· In criminal matters, public funds are generally available to provide modest compensation to private lawyers who represent indigent criminal defendants. 

· Fee arrangements (MR 1.5 & Cal. B&P Code §§6147 & 6148)
· Formalize the relationship in a written retainer agreement that sets forth clearly the scope of services to be provided, or expressly limits the services to be provided.
· Under certain circumstances your relationship MUST be in writing-contingency fees (MR 1.5 & B&P Code §6147)

· And under B&P Code §6148, subdivision (a), ALL agreements for attorney services, in addition to contingent fee contracts must be in writing if “it is reasonably foreseeable that total expense to a client, including attorney fees” will exceed $1,000. All parties must sign that agreement. That written agreement must contain certain information, including the basis for the compensation, the general nature of the legal services to be provided and the respective responsibilities of the attorney and the client. 

· The penalty for failure to obtain a written agreement signed by the client is severe:

· It renders the agreement voidable at the option of the client. The attorney being limited to recovering a reasonable fee. (6148(c))

· A good retainer agreement

· The scope of the services

· The duties of the client, conduct of the client that would cause them to breach

· Fees to be paid by the client

· Retainer deposits and hourly rates, including professionals and investigators, billing rates for phone calls, meetings, waiting in court, travel are also specified. 

· Anticipated costs

· When discharge and/or withdrawal is allowed or appropriate

· Whether malpractice insurance is carried by the lawyer in California

· Contingency fee contracts must be in writing (MR 1.5)

· Factors that may affect an implied attorney client relationship (the court will look at this in an objective viewpoint when deciding this) (memo on brightspace)

· Did you volunteer your services or agree to investigate a matter w/o disclaiming that investigation is a pre-requisite to accepting the matter

· Did the person seek legal advice from you

· Did you give legal advice

· Was confidential information disclosed by the caller or speaker w/o interruption or disclaimer

· Did you listen to a lengthy client story in a passive manner, w/o interruption or disclaimer

· “Woah, Woah, I’m here as a friend not a lawyer.”

· Did the client rely on the legal advice given

· “You cant rely on what I am saying, I’m just thinking off the top of my head”

· Did your behavior, such as ensuring a private office visit for confidentiality purposes, w/o disclaimer, create a reasonable expectation that you consent to accept representation

· Did they come to your office, did you close the door. Even if it occurs in a non-office setting. 

· Avoid the inadvertent lawyer client relationship

· If at some point after the meeting, you decide this is not the case you want to take, for whatever reason, you need to send them an email saying “I’m not your lawyer, I’m not handling the matter”

· If there are deadlines that they disclosed to you, you need to tell them about those deadlines

· Ex. This slip and fall happened almost two years ago, so you need to get a move-on on finding a lawyer, but not me.

· Sometimes if the deadline is approaching you can take on the case, just to file it and protect their rights, but then give it to another lawyer.
· Decisions made by the client

· Acceptance or rejection of settlement offers

· A plea to be entered in a criminal case

· Waiver of a jury trial

· Whether to testify in a criminal case

· Whether to appeal

· Decisions made by the lawyer

· Decisions involving procedure, tactics or strategy, such as:

· The type of lawsuit to file

· The court to file it in

· Whether to grant opposing counsel extensions of time

· The scope of discovery necessary

· Settlement offers

· MR 1.2

· The decision to accept or reject a settlement offer is the client’s decision ALONE. Lawyers must relay settlement offers and must abide by decision of the client.

· CRPC 1.4.1

· A lawyer shall promptly communicate all terms and conditions of any offer in a criminal matter and all amounts terms and conditions of any written offer in all other matters

· Model Rule 6.2 Accepting Appointments

· A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

· (a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law

· (b) representing the client is likely to result in an unforeseeable financial burden on the lawyer or;

· (c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client

· Comment (1)

· A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant. The lawyer’s freedom to select clients is, however, qualified. All lawyers have a responsibility to assist in providing pro bono public service. (Rule 6.1) an individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to appointment by a court to serve unpopular clients or persona unable to afford legal services.

· Pro Bono Model Rule 6.1

· Every lawyer has a professional responsibility to provide legal services to those who can’t pay. All lawyers should render at least 50 hours of pro bono a year. 

· Termination and Withdrawal MR 1.16 CRPC 1.16

· MUST withdraw where:

· The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another

· The lawyer knows or should know that the continuing representation will violate he rules

· The lawyer’s physical or mental condition renders it unreasonably difficult to carry out the employment

· The lawyer is fired by the client, but within judicial limitations

· Permissive Withdrawal: may seek to withdraw

· Client doesn’t engage/ cooperate

· The client insists that lawyer engage in conduct that is contrary to their judgment
· The client agrees to terminate

· The client breaches the agreement

· Withdrawal during a litigated matter

· The lawyer must file a noticed motion before the trial judge seeking to be relieved as counsel if the client does not consent

· The judge may or may not allow the lawyer to be relieved. 

· If the motion to withdraw is granted, the lawyer still has obligations to the client, all original file materials must be returned to the client (not including attorney work product) and any unearned fees must be returned to the client.

· Withdrawal during Nonlitigated matter

· A lawyer shall not withdraw until he or she has taken steps to avoid reasonably foreseeable prejudice to the rights of the client

· Reasonable steps to avoid prejudice to the rights of the client require the lawyer to give reasonable notice to the client has sufficient time to find another attorney

· The lawyer must promptly surrender all papers and property.
· When the client discharges the lawyer

· Clients have an absolute right to terminate the services of a lawyer. Unless the attempt to terminate services causes delay or disruption to a court. if not discharged for cause, the lawyer has a quantum meirut claim for unpaid fees. Whether terminated by the client for cause or without cause, a lawyer must still return the client files, other property or unpaid fees. 

· Holmes and Kriegsman

· In Holmes the client deliberately repudiated the fee agreement and made life miserable for the lawyer

· In Kriegsman the client wound up on welfare, but had always had a difficult financial situation that was known to her lawyers when they accepted the case at the beginning of the litigation.

· The judge probably also wanted to send a clear message to the delaying husband in Kriegsman- his tactics would not be rewarded with further delay. 

· Take away

· Be sure you have a retainer agreement specifying grounds for termination, including the nonpayment by the client

· You don’t have an absolute right to withdraw, particularly in litigated cases.  It is up to the judge, who will evaluate various factors, not the least of which is delay or inconvenience to the court. 

· Discussion Problems

· 1. 

· (a) She wouldn’t be required to represent them because they are repugnant to me. They are not indigent.

· (b) she may refuse because of the repugnant rule. 

· 2.

· Vote for 50

· 3. 

· MR 3.1, lawyers can’t take a position that is frivolous, lawyers can’t bring a defend a cause unless a good faith argument exists for extension, modification on reversal of existing laws. 

· MR 1.2(d)

· MR 1.16 comment 7

· 4.

· Litigated matter. Lawyer has to file motion with the court, and that ids subject to judicial review. 

· 6.

· This is a contingency agreement. 

· He is entitled to money. Lawyer discharged without cause is entitled to reasonable value of services rendered. $2,600.

· Quantum meirut is going to overtake whatever you said in the contract.

· 7. 

· Does the client have the ability to pay or are they indigent and how close or where are you in the litigation, that the client has enough time to get a lawyer.

· 8.

· No you must give the client files back to the client or the new attorney.

· You can send them a fee or send them to collections or get a lien. You should pursue it in some way. Engage in an arbitration process in some way. Fee arbitration system is set up in California. 
· Officers of the court

· US v. Dillon
· The obligation of the legal profession to serve indigents on court order is an ancient and established tradition, and that appointed counsel have generally been compensated, if at all, only by statutory fees usually payable only in limited types of cases. 

· Court appointed lawyers for the indigents have been made for centuries.

· Officer of the court doctrine has become part of the American jurisprudence

· The lack of readily available attorneys has played and continues to play in maintain the integrity of the civil justice system. 

· Monopoly of lawyers

· Attorneys must provide legal services to indigents without compensation because by virtue of the exclusive privilege they have been granted to practice law. 

Chapter 6

· Difference between legal malpractice and discipline

· Legal malpractice

· A lawyer is civilly liable for professional negligence:

· If an attorney client relationship existed (a duty of care)

· If the lawyer fails to exercise care. The standard of care is:

· Lawyers must use the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community.

· If there is legally recognizable harm to the plaintiffs and

· But for the lawyer’s conduct the plaintiffs would have been successful in the underlying action. This is the case “within a case”

· Attorneys civil liability a client or other injured person for professional misconduct or negligence.

· The forum for malpractice action is a civil court, not a disciplinary hearing.

· In a malpractice action the attorney’s adversary is an injured person not a disciplinary authority

· The purposes of a malpractice action is to obtain compensation for the injured person, not necessarily to punish the attorney nor to protect the public.
· R3d of the Law Governing Lawyers §52(2) (2000)

· In a negligence action, the trier of fact may consider the defendant lawyer’s breach of such a statute or rule as an aim to understanding and applying the standard of care, provided that the statute or rule was designed to protect people in plaintiffs’ position. 

· Theories of legal malpractice liability

· Intentional tort

· Misuse of funds, or abuse of process, or misrepresentation.

· Breach of fiduciary duty

· Keeping the client’s confidences, safeguarding the clients’ money, and property, avoiding conflicts of interest, being honest with the client, adequately informing client, following the clients instructions. 
· Breach of contract

· The express agreement. A court may imply a promise by the attorney to use ordinary skill and care to protect the clients interests. 

· Unintentional tort

· Ordinary negligence. 

· The plaintiff must prove the familiar elements of negligence: a duty of care, a breach of that duty, actual cause, proximate cause and damages. 

· Who the attorney owes a duty of care to:
· Client

· Even if nonpayment occurs (retainer fee), if the attorney does not decline and reasonably knows that the other person will rely on him to represent him and asks him to do so.

· Nonclient

· 4 ways in which an attorney owes a duty of care to a nonclient:

· 1. Prospective client

· 2. Invited reliance

· If the attorney invites the nonclient to rely on work the attorney does for a client, and if the non-client does rely. 

· If the client does the inviting and the attorney does not object to it. 

· Ex.


· C agrees to sell B a ship. B asks C to supply a lawyer’s opinion letter that the ship is not encumbered with liens. L agrees to supply C with that letter realizing that B will rely on her work. If L’s research is negligent, then L breached her duty of care to B. 

· 3. Non client is intended to benefit

· If the attorneys knows that one of the client’s primary reasons for getting the legal service is to benefit the non-client. 

· Ex.

· Client C hires Attorney A to draft a will leaving entire estate to T. if A drafts will negligently and the estate passes to G, A breach duty of care to T.

· The restatement limits this type of duty of care to situations in which the lawyer’s duty to the non-client will enhance, not impair, the lawyer’s duty to the client.

· 4. Breach of fiduciary duty by client

· Suppose X creates a trust for the benefit of B. name T as trustee. And L as a lawyer. L’s client is T, in T’s capacity as a trustee, but not personally. T has a fiduciary duty to B. L is in a unique situation to know whether T is performing those duties faithfully. 
· L owes a duty of care to B but only if these three are satisfied:

· 1. L knows that he must act to prevent or rectify a breach of fiduciary duties by T that is criminal, fraudulent, or that L helped T commit.

· 2. B is not reasonably able to protect himself and;

· 3. The duty of care to B will not significantly impair L’s ability to perform his duties to T.

· What is the standard of care?


· If attorney is general practitioner, then the skill and knowledge ordinarily possessed by attorneys under similar circumstances.

· If attorney is specialist, or acts in a specialized area of law, then must exercise the skill and knowledge possessed by attorneys who practice that specialty. 

· The geographic area for defining the standard of care is the jurisdiction in which the lawyer rendered the questioned legal services. 

· Breach of duty of care

· “must be a well-informed judgment” not one in ignorance.

· An attorney who acts in good faith and in an honest belief that his advice and acts are well-founded and in the best interest of his client is not answerable for a mere error of judgment or for a mistake in a point of law which has not been settled by the court of last resort in his state on which reasonable doubt may be entertained by well-informed lawyers.
· Actual cause

· A malpractice plaintiff must prove actual cause- which usually means proof that the injury would not have happened but for the defendant’s negligent act.

· Substantial factor test

· Sometimes the but for analysis is inadequate to determine actual cause. So the court can use the substantial factor test. Several acts unite to cause an injury and any one of them alone would have been sufficient to cause it. Can prevail by showing that the defendant lawyer’s negligence was a substantial factor in causing the injury.

· Proximate cause

· Must also prove proximate cause

· It is fair to hold defendant liable for unexpected injuries or for expected injuries that happened in unexpected ways. 

· Damages

· Direct damages 

· Immediate, natural and anticipated consequences of the wrong.

· Consequential damages

· Damages for loss that flows indirectly but foreseeable from the defendant’s negligence. 

· Ex. C hires A attorney to defend him in a suit for theft of trade secrets belonging to C’s former employer. Due to A’s negligence, C lost the case and had to pay a large judgment to the former employer. The loss injured C’s professional reputation too, no one will hire him. If the injury to C’s reputation was foreseeable then A will be liable to C not only for the amount of the judgment but C’s loss of earnings. 
· Defenses to legal malpractice claims

· Attorney reasonably believed that the action was required by a law or a legal ethics rule.

· Comparative/contributory negligence
· Assumption of the risk and failure to mitigate damages can be partial defenses.

· The nature of the attorney-client relationship can lessen the usefulness of those doctrines. 

· In pari delicto doctrine

· Bars a plaintiff from recovering when the plaintiff and defendant cooperated in an illegal venture and are equally culpable.

· Statute of limitations

· Subject to three principles

· 1. Doesn’t run on a client’s malpractice claim while the lawyer continues to represent the client in the matter at hand or a substantially related matter

· 2. Doesn’t start to run until the lawyer discloses the supposed malpractice to the client, or the facts that the client knows, or reasonably should know, clearly indicate that the malpractice occurred.

· 3. doesn’t start to run until the alleged practice significantly injures the plaintiff. 

· Ex. Lawyer L draft and supervises the signing of a land sale contract where C client agrees to buy RR from S seller. C and S sign the contract w/o witnesses and state law makes a land sale contract voidable if it is signed without witnesses. C is not injured until S refuses to sell RR, up to then F has not been injured by L’s malpractice. 

· Vicarious liability (Rule 5.1)
· A law firm is civilly liable for injuries caused by an employee or principal of the firm who was acting in the ordinary course of the firm’s business, or with actual authority. 

· Supervising Non-lawyer Employees

· The duty to supervise non-lawyer applies at three levels:

· Partners or shareholders have an obligation to make sure that institutional procedures are in place to give reasonable assurances that non-lawyers will comply with the rules of professional conduct.

· Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the rules of professional conduct; and;

· Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct. 

· MR 1.3 Diligence

· A lawyer must act with reasonable diligence and promptness in representing a client

· Perhaps no professional shortcoming is more widely resented than procrastination. 

· Discussion Problems

· 1. 

· (a) Yes. 

· (b) Yes. You are subject to discipline for failure to not act and do research in a diligent way. Incompetent
· (c) Yes. There is a lawyer client relationship. Implied relationship. There is definite harm, lawyer didn’t possess request skill. Client would have to prove “but for” aspect too, and that she would’ve won the lawsuit. She would have had a day in court. 

· 2.

· There is a lawyer client relationship. Failure of ethical duty. the but for element may not be able to prove because it was still achieved. So no there is no legal malpractice case. But this is an instance where you can complain about the ethical duty failure. 
· If discipline is possible, then everyone should be disciplined. All lawyers in the firm should act ethically. 

· 3.

· MR 1.8-conflict interest
· A lawyer shall not make an agreement limiting liability of malpractice, unless the client is represented by someone to make that agreement. 

· He didn’t handle it properly, by failing to inform the client in writing that they can seek a lawyer to offer them advice. 

· 4.

· Never take on representation that complicated and difficult that you are not ready for. 

· The defects:

· Failed to consult with any expert on any hospital violations. 

· This is malpractice. Didn’t look for any facts that would help her. Failure to conduct a reasonable fact investigation. 

· Only used one expert at trial and perhaps jury would be more impressed with more than one.

· Not malpractice. This is a tactical/strategy choice. Maybe it wouldn’t have helped the jury. 

· Failed to find any other eyewitnesses

· This is malpractice. Didn’t conduct a thorough fact investigation. 

· Failed to discover applicable health department regulation

· This is malpractice. Did not do basic legal research. 

· No, she could have found co-counsel that knew about the case. She didn’t technically violate the ethical rule because she could’ve learned about this. 

· 6.

· (a) Supervising non-lawyers-MR 5.3.

· As long as it is supervised work, and it is clear that she is not in charge. No impression is given that she is practicing law without the very close and direct supervision.

· (b) Can’t share the legal fees with non-lawyers MR 5.4
· Kickback situation. We want to make sure that the lawyers judgment is not clouded. 

· (c) MR 5.43

· Yes. It is not directly from fees. This can be considered benefits. 

· (d) she can’t buy stock in the law firm. 

· 7.

· (c) Do you know that he violate? It is not clear. There might be a question as to whether it is a substantial violation as to their honesty, and fitness as a lawyer. MR 8.3

· (d) Yes. §6068. 

· 8.

· MR 1.3 comment 5
· 9.

· MR 1.1, competence is key. You can associate with another person in another law firm. Let client know that you are talking to another attorney to get consent (but you may not need to, this is what a wise lawyer would do).

· 10.

· You should not do this. Don’t be a jerk. MR 1.4 comment 7
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Chapter 7

· Confidentiality Rules

· MR 1.2(d)

· 6068 still exists but the compliment rule to that in California is 1.6.

· Attorney-Client Confidentiality (narrow)

· it is an evidentiary privilege that only comes to play when the government attempts to compel an attorney by way of subpoena to disclose a confidential client communication. 

· Is there an ongoing lawsuit

· Are you being compelled by a government actor, or a statute (like subpoena)

· It only applies when it comes from client communications. The only exception: the client consents and waives! 

· The attorney client privilege belongs to the client.

· Exception:

· §956.5 Prevention of criminal act likely to result in death or substantial bodily harm 

· Broad ethical confidentiality is found in ethics rules MR 1.6 and CRPC 1.6

· The broad ethical duty is to maintain client confidences and secrets as well as communications. 

· The duty is broad. All client confidences, information about the client, client secrets or anything else the client doesn’t want disclosed-even if client is NOT the source. 

· It applies to all lawyers all of the time, not just compelled to testify about client communication in court or deposition. 

· The duty may be waived only with client consent. 

· It even survives the death of a client; lawyer takes it to the grave. 

· Past crimes are also confidential. 

· Even if the client is not retained

· MR 1.6
· A lawyer shall not reveal information relating to the representation of a client unless (i) the client gives informed consent, (ii) the disclosure is impliedly authorized in order to carry out the representation or (iii) permitted as an exemption

· Exceptions:

· A lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary:

· To prevent reasonably certain death or substantial bodily harm. (past matters are confidential)

· To prevent reasonably certain substantial financial injury as a result of client crime or fraud where the client has used the lawyer’s services. (a minority of states adopted this rule)
· To prevent, mitigate or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services (a minority of states adopted this rule)
· To secure legal advice by the lawyer about compliance with this rule

· To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee

· To comply with any other law or court order

· CR 1.6

· Lawyer shall not reveal confidential information unless:

· You may reveal to the extent reasonably necessary to prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual. This applies to future crimes only.

· Caveat to excpetion

· Before revealing confidential information to prevent criminal act 

· Ethical duty of confidentiality

· Facilitates full development of essential facts for proper representation and encourages people to seek legal assistance

· The duty is broadly applied

· The duty survives the client’s death. Take the secret to the grave. 

· Discussion Problems

· 1. (a) Ethical duty arises from a fiduciary duty to a client. Governs what L may voluntarily disclose. Relates to info relating to representation, regardless of source, it is broad. Applies in any situation (like a social gathering). And the duty survives death, last forever. The Attorney client privilege is much narrow, it is evidentiary privilege so only applies in judicial or other similar proceedings. 

· (b) No, attorney client privilege doesn’t apply, it is not a communication between the lawyer and the client, and it is not being compelled. The ethical duty does apply. Secrets that you learn from anyone else, not just the client.
· (c) it is unethical. Attorney client privilege doesn’t apply, because it is not a complete disclosure, even though it came from client. It does fall under the ethical duty rule. 

· (d) client may not like it, an argument could be made, although it is not a total and clear disadvantage to your client. So here, it is not clear if this will be a violation. 

· (e) past crimes are always confidential; the lawyer could make an argument for the exception on revealing the information. Ex. I am revealing this past crime in order to prevent them from making me commit a future fraud crime. Attorney client privilege applies here. The only exception 
· 3. Attorney client privilege would apply; you are in a deposition you have been subpoenaed. The model rule is very broad so it would also apply here. 

· 4. 

· 5. It is a past crime. You can tell him no I don’t want to represent you.
Chapter 11

· Conflict Rules

· When a third party pays the lawyer or tries to interfere with the judgment of the lawyer

· When a third party (not the client) wants to pay L’s fees

· Where the interests 

· MR 1.8(a)
· Financial and business deals with clients. 4 tests must be met:

· Transaction must be fair and reasonable and objective

· Must be in writing and in language the client can understand

· Opportunity to speak to someone else

· Client must consent 

· MR 1.8(b)

· Confidential information used to the disadvantage of a client 

· MR 1.8(i)

· A lawyer may acquire a lien authorized by law to secure a fee or expenses and a lawyer may sign a contingent fee agreement with a client

· MR 1.8

· A lawyer shall not solicit any substantial gift from a client, including testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individuals with whom the lawyer or the client maintains a close, familial relationship. 


· 1.8.3

· Lawyer shall not prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless: 

· (1) the lawyer or other recipient of the gift is related to the client or 

· (2) the client has been advised by an independent lawyer who has provided a certificate of independent review that complies with the requirements of Probate Court. 

· MR 1.8(j)

· Sex with clients

· Prohibits a sexual relationship unless it existed at the beginning of the relationship. 
· 1.7

· 1.14

· 1.13

· MR 1.13 states that when a lawyer is employed or retained by an organization, the lawyer represents the organization acting through its duly authorized constituents. Have to keep going up the chain of command. You represent the corporation not the individuals within that organization. 
· 4 buckets of conflict:

· (1) When a third party pays the lawyers fee
· L shall not accept compensation from a 3rd party other than the clients unless:

· The client gives written informed consent

· There is no interference with the lawyer’s professional judgment in the matter

· There is no interreference with the attorney-client relationship

· Confidential information is protected on behalf of the client

· (2) When the interest of the lawyer conflict with the interests of his or her client

· When L’s financial conflict with those of a client, such as doing business with a client

· When L has a sexual relationship

· When L’s personal, political, religious beliefs threaten L’s undivided loyalty

· Discussion Questions

· 1. 

· 3. 
· (a) there is a potential conflict. Yu might be bidding against the client. You might be using confidential info from your client. Is it curable conflict of interest? It is with full disclosure and written consent. She has to tell the client that she is going to bid on it, and disclose the good and the bad. Get independent counsel if they choose. 

· (b) Yes. She has to go through the 4 steps of what she needs to do/disclose. Full disclosure has to happen

· (c) the lawyer should not be providing financial assistance. 1.8(e). 
· 4. 
· (a) No. you become your client’s opponent. Incurable conflict. 

· (b) under 1.8(i) 

· (c) you can because you are not part of litigation

· 6. 

· (a) yes, it is a job not a gift. She is entitled to be paid for these services. Not a substantial gift. 

· (b) yes, it is modest, not substantial.

· (c) no, this is a substantial gift. (c)(2) she would have to be related to him, and would have to advise him to get independent lawyer and get certificate. 

· 7.

· (a) Could run afoul of rule 1.8 if it goes beyond the dinners. 

· (b) pretty strong potential conflict might be cured by full disclosure to the client. But why would client agree to that. It could cause real problem. 
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Chapter 12

· 4 Buckets of conflict continued:
· (3) When a lawyer represents two or more clients (concurrent clients) with conflicting interests
· MR 1.7 lawyers can’t jointly represent several clients if the situation involves a concurrent conflict of interest.

· They include:

· Where representation of one client would be directly adverse to the interests of another client (both plaintiff and defendant)

· Even if there is a concurrent conflict, a lawyer may still continue representation if:

· The lawyer reasonably believes they can provide competent and diligent representation to each affected client

· It is not prohibited by law

· The representation does not involve a claim..

· Must be in writing 

· Comment 2 to Rule 1.7

· A lawyer representing multiple clients must:
· (4) when the interests of former clients and concurrent client’s conflict

· When private lawyers switch firms representing opposing clients

· When a judge leaves the bench to work at a firm that has or had cases before her a judge

· When a government lawyer leaves the IRS to work in a private sector

· CA and MR prohibit a lawyer from representing clients when interests conflict unless the lawyer first obtains the informed written consent of all affected clients. Conflicts are curable with the disclosure and informed written consent in most circumstances.

· Must confirm everything in writing

· Analysis:

· Is there any possibility that the lawyer’s complete loyalty to his or her clients will be compromised?

· Is there any possibility that confidential ... current or former client can be used to the detriment or disadvantage of the client?

· If the answer to either one is YES, then a potential conflict exists. Disclosure and informed written consent must occur.

· Comment 14 to MR 1.7

· Discussion Questions:

· 1.

· We don’t know if CARED is a former or current relationship, but we do know that there is a relationship. This appears to be parties who are in direct opposition. It is the same matter. So there is a conflict here. Adler should stop Leon immediately, and let him know there is a conflict. Can’t be cured. 
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Ch.5

· Attorney’s Fees MR Rule 1.5

· Fees have to be reasonable 
· 8 factors to consider

· There are times when the agreement must be in writing

· If contingency fee or more than $1K (CA rule)

· If contingency (Model rule)

· MR states do not allow contingent fees in a criminal case or family law case 

· CA does allow this as long as it is in writing

· Retainer Agreement

· Advanced hourly fee retainer

· Client pays an amount up front (usually 10 hours of work); lawyer holds money in client trust account and then the lawyer sends a bill that the client does not dispute. If money remains at the end of the relationship, then its refunded to the client. 

· Engagement retainer

· Non-refundable fee paid to guarantee the lawyer is available. Lawyer can keep it all, doesn’t have to go into trust account. 

· Attorney fee rules

· English

· Loser in the litigation pays his fees and the other party’s fees

· American

· Parties pay their own lawyers (absent statutory, contract or common law exceptions)

· Cost v. fees

· Fees

· Amount of money that client pays lawyer so lawyer can pay himself and other lawyers on the case.

· Cost

· Filing fees, photocopy fees, services fees. Most contingent case, the client has to pay these fees.

· Discussion Question:

· 1. 

· Figure it out what the billable hours would be. Doors works 40 billable hours a week and works 48 weeks each year. So she wants to produce 1,920 billable hours per year. Her yearly overhead is $7K per month for 12 months (84K). If we divide her overhead by her billable hours, we get $43.75. So she must earn at least $44 per hour to match her overhead. She hasn’t earned money yet to pay herself. You could look at what other similarly situated employers are charging. 

· (b) In Cali, she would be in trouble because over $1k and must be in writing. But in model rules this is not contingency fee so she will not be in trouble. 

· (c) Must be in writing. But 35% is okay. Sometimes it can even touch 40%. But average is 30-35%.

· (d) need to look at if she’s doing different work. It may be more complex, might include intellectual property. More expensive to represent him, take longer to resolve. 
· Referrals

· MR 1.5(e) does not allow traditional referral fees and imposes three limitations on division of fees 

Ch. 4

· Advertising and solicitation (can’t be misleading in the way you describe yourself in what you do in any way)

· MR 7.1

· MR 7.2

· MR 7.3

· Solicitation

· Cant use in person encounters to get clients unless you already had some relationship with that person

· MR 7.4

· MR 7.5

· MR 7.6

· Advertising

· Print, media communications, something you are directing at the public. With the purpose of making the public aware of a lawyer’s services. 

· Communications considered “advertising” include:

· Stationary, letterhead, signs, business cards, brochures or other written material

· Solicitation

· Something that you do face to face or real-time electronic contact. Which is initiated by the lawyer, with a lay person whom the lawyer has no prior family or professional relationship and involves the significant motive or pecuniary gain by the lawyer. 

· CRPC 7.1 Communications:

· Must be true

· Must not be false, deceptive, misleading

· Must indicate that it is an advertisement

· Cant be transmitted in any manner involving intrusion or duress

· Cant say you’re a specialist if youre not

· It is presumed:

· It contains a guarantee, warranty or predication

· It will be in violation if:

· It is transmitted at the scene of an accident or en route to a hospital

· It says no fee without recovery and fails to add that the client may be liable for costs

· MR 7.1

· A lawyer shall not make a false statement or misleading communication about the lawyer or their services

