Attack Outline*

Act:

1. Conscious or habitual

2. Uncoerced 

Murder

Purpose to kill, conscious object to end the life of x

Premeditation – contemplation on the consequences of killing x

1. Guthrie-Anderson Analysis

a. Timing/planning

b. Motive/relationship

c. Manner/coolness

2. Carroll Analysis – purpose to kill + something 

Purpose to kill no premeditation or provocation

Purpose to kill but provocation – voluntary manslaughter

1. The murderer was greatly impassioned

2. And that passion was reasonable 

Under a categorical jx – need to fit 1 of 4 categories, mutual combat, extreme assault/battery, defense of a close relative, or sudden discovery of adultery. If judges finds it fits, goes to a jury

Discretionary jx – At the discretion of the jury to determine if the emotion was reasonable 

MPC – EED

1. Murderer under the effects of an extreme emotional disturbance 

2. And that disturbance was reasonable for a person in the actors situation under the circumstances as he believes them (age/gender/similar factors)

No purpose to kill then fall to recklessness

Depraved heart murder

1. Awareness of a significant risk of death or serious bodily injury

2. No overriding social justification 

3. Extreme indifference to the value of human life

If not, falls to involuntary manslaughter – gross negligence

1. Should have been aware of significant risk of death or serious bodily injury

2. No overriding social justification

3. Gross deviation from the standard of care of a reasonable person

If in the commission of a felony

Felony + death = Felony Murder

Purpose to do great bodily harm + Death occurring in the commission of an inherently dangerous felony 

Affirmative Defense

Insanity 

1. Because of mental disease or defect

a. McDonald Test – abnormal mental condition that

i. impairs mental/emotional controls 

ii. and behavioral function

b. APA test – abnormal mental condition that

i. Grossly and demonstrably affects reality testing (break from reality, psychosis) 

2. So that either

a. D doesn’t know that physical nature or quality of his actions

b. O does not know that his act is wrong in a moral sense

Burden of persuasion differs by jx

Self-Defense

1. Honest and reasonable belief of imminent and unlawful force

2. Reasonable (i.e. proportionate) response 

P has burden of persuasion 

For an aggressor, under the common law you cannot claim self defense until you renounce and attempt in good faith to withdraw from the original violence

Under MPC you may use deadly force if D escalated beyond necessary force

BWS – does not make the person more reasonable but may make them better at telling when domestic violence is serious

Honest but unreasonable force ( imperfect self defense ( voluntary manslaughter

Retreat – innocent, public, deadly force use in SD

Majority rule is stand your ground – don’t need to retreat, can hold ground

MPC – if you can escape with complete safety must do so instead

Castle exception – if you’re in your home you don’t have to retreat

Abandonment

Common Law – No abandonment

MPC – Abandonment can negate a criminal offense if there is a complete and voluntary renunciation of criminal purpose

Causation

But-For – if not for the actions of the D, the incident would not have occurred

Proximate-cause – Was this foreseeable (common law) or not too accidental or remote (MPC)

Predictability – the statistical likelihood of this occurring

Normative Assessment – the social judgment of the value/social judgement of the D’s conduct as compared with others who contributed to the result

Attempt 

Act

1. Dangerous proximity to success – would have succeeded in committing the crime if not for the timely intervention of law enforcement

2. Substantial step that is strongly corroborative of actor’s criminal intent

Minority

Last Step – literally last step before committing the crime (everything but the completion)

Equivocality – unequivocal non-verbal action that demonstrates criminality 

MR for attempt:

1. MR for attempt

2. MR for underlying offense

a. If it is a result offense, MR attaches to the result

b. If it is a conduct offense, MR attaches to the conduct

Accomplice

1. Acts to encourage or promote the primary actor’s offense (and there was some possibility of success)

2. Had the purpose to promote or encourage the primary actor’s offense

Conspiracy 

1. Act is an agreement between the parties to:

a. Join together 

b. to commit crimes

2. MR is a purpose to agree between the parties to 

a. Join together

b. and commit crimes

Liable for any crimes committed in furtherance of the conspiracy while it exists and D is a member, including any crimes that are reasonably foreseeable given the nature of the conspiracy

Voluntary Intoxication

Does the law allow D to argue that they lacked MR required for the offense?

1. Under MPC 

a. If purpose or knowing MR, yes; otherwise no

2. Under common law

a. If specific intent offense – yes; if general intent, no

Rape

In extrinsic force jx.

1. Sexual act

2. Victim non-consent or victim was incapable of consent (and D had notice of incapacity)

3. Force or threat of force sufficient to preclude or overwhelm resistance

In non-extrinsic force jx, same thing but 3 can also include “sexual act where D reasonably should have been aware of the victim’s non-consent”

End Attack Outline*

Criminal Law Outline 19 – Sam Pillsbury 
AN INTRODUCTION TO CRIME AND PUNISHMENT text, 1-13, 19, 81-86

Deterrence and Retribution

Retribution is the idea that punishment is justified because of the nature of the crime
· Focus on the wrongness of the offense which is tied to culpability and the level of harm
Examples:

· US v. Madoff: Madoff did a lot of harm to many people and he had full understanding that what he did was wrong, as evidenced by personal interactions, so he deserved a long sentence

· Great White Nightclub Fire: the defendant accidentally set off fireworks killing many people which was high harm, but he was not very culpable since it was an accident and he never intended to kill anyone, so he only got 4 years

Deterrence is the idea that punishment is justified based on deterring the person from committing the crime again (specific deterrence) and deterring other people from committing similar crimes (general deterrence)

· Focus is on efficiency and calculating the punishment that will do the greatest good for the greatest amount of people

Examples:

· US v. Madoff: Even though Madoff is very old, and unlikely to serve much of it, he was given a 150 year sentence both to recognize the wrongness of what he had done but also to use him as example against anyone trying something similar
· Great White Nightclub Fire: The defendant killed an absurd number of people with his negligence, but no need to punish the defendant to prevent a similar incident by him (especially when he didn’t even intend to do it in the first place) but there is a general deterrence to make others be more careful

· US v. Jackson: he committed a robbery immediately after being released from prison for a robbery charge 

Sentencing
Mercy discrimination: some people get “the law” and other people get “justice”; the system is more likely to individualize along racial and class lines

Expressive Theories

Expressive theory is that punishment is a means to achieve socially desirable effects, such as enhanced compliance with the law OR punishment is worthwhile for its own sake, intrinsically good because it affirms the dignity of the victim and respect for the offender as a responsible moral agent

Role of Victims in Sentencing

Courts hear statements from victims to describe the consequences of crimes in sentencing

Restorative justice focuses on the social relationship between the offender and the community or victim

Criminalization

Retribution instructs that we punish behavior that is morally blameworthy, but some morally blameworthy acts are a personal choice which we do not punish

Deterrence instructs that we punish behavior if it will prevent that behavior, but criminalizing an action can have significant secondary effects such as increasing other crimes

Harm principle: the government will only exercise its power over an individual, against their will, in order to prevent harm to others

HCLW Ch. 2 on Principles of Punishment; (the Preface and Ch. 1 may also be useful background, if you have time)  

Bramwell – Moral Wrong View of minimum MR required 
· If act with MR for a moral wrong and there is harm of criminal = guilty of the criminal offense

Brett – Less Crime view of minimum MR required 

· If act w/ MR for a lesser criminal offense and there is the harm of the greater offense = guilty of greater offese 

THE ACT REQUIREMENT, 221-34

MPC Section 2.01(1), (2)

The VOLUNTARY ACT Requirement:

1. A voluntary act is a bodily movement that is a product of the ‘effort or determination of the actor, either conscious or habitual, and uncoerced.’ 

2. A voluntary act is not a 

a. A reflex or convulsion

b. A bodily movement during unconsciousness or sleep

c. Conduct during hypnosis or resulting from hypnotic suggestion

d. A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual 

1. Look at the statute 2. Identify the verbs 3. Apply to the facts

· An act may be impliedly voluntary if it is a likely consequences of a voluntary act

· Burden of proof: the prosecution must prove that it was a voluntary act

Cases 

· Martin v. State

· Conviction for drunk in public overturned. D arrested in his home and police took him onto a public highway where he manifested a drunken state.

· Coercion (including police instruction) not a voluntary act
· People v. Decina 

· D prone to seizures drives cars and kills people. Epilepsy = involuntary act; driving with epilepsy = voluntary act

· People v. Newton
· Newton loses consciousness prior to fatal shooting then no voluntary act. D argued that he was unconscious when he shot a police officer, the prosecution was required to prove that he was conscious
HCLW Ch. 3, The Liability Formula

Omissions to Act, 234-35, 238-49
OMISSIONS TO ACT MPC 2.01(3) - No liability for an omission to act without a duty:
Basic Duties to Act

1. Statutory

2. Immediate family/status relationship

3. Contractual

a. Babysitter, doctor, nurse

4. Assumption of care/rescue 
a. (might preclude others from attempting also)

5. Responsible for causing original harm

Voluntary Failure to Act + Legal Duty to Act = Voluntary Act
· Jones v. United States

Mother leaves child with Jones, who doesn’t take care of child and dies. à Convicted of manslaughter for omission to act based on duty to act

HCLW Ch. 5, The Voluntary Act Requirement

MENS REA, 258-70, 272-80 (skim only the discussion of general v. specific intent as we will cover it later in the semester)

MPC Section 2.02(2):

Purpose MR – Conscious object to do something
1. Conscious object to (i.e. desire/aim/intend to):

a. Achieve certain result

b. Or engage in certain activity

Knowledge MR – Full awareness with substantial certainty of result (just need to “know”, not “intend”)
2. Full awareness of certain facts or circumstances

3. Or awareness that a particular result is substantially likely to occur
Recklessness MR – Must have been aware of the risk (Merely aware of risk as opposed to “knowing”)
Conscious disregard of substantial and unjustifiable risk or:

1. Awareness (conscious disregard)

2. Substantial risk (gross deviation from the standard of care of a reasonable person)
3. Unjustified (no overriding social necessity for the risk taking)

Suggested Recklessness Analysis

1. Assess level of risk-taking by D 

a. Our judgement of danger in situation given info available at the time

2. Assess social justification for D’s risk-taking in the situation, if any

3. Assess D’s awareness of risk facts 

a. Risk facts = facts that indicate danger in the situation

Negligence MR – Should have been aware of the risk 
1. Should be aware 

2. Of substantial 

3. Unjustifiable risk (gross deviation from standard of care of reasonable person in D’s situation)
Cases

· Regina v. Cunningham

· Man stole a gas meter which caused gas to leak and harm the neighbor from the intake; Cunningham did not have knowledge or purpose for the crime, but may have had recklessness if he was aware of the risk and was negligent because he should have known
· Regina v. Faulkner

· D went into ship’s hold looking for rum and lit a match à need proper mens rea for act of burning down the ship, not just of underlying felony of theft
The Concept of Heightened Culpability - Sometimes, if act with culpability for lesser crime but harm of greater crime then = guilty of greater crime (felony murder). Ignored in Faulkner 

HCLW Ch. 6, Introducing Mens Rea

Reading Statutes: Mens Rea and Factual Mistakes, 287-97, 300-03
Proving Mens Rea à Basic questions to ask:

· Why would anyone do that?

· Why did D do that?

Translating common law mens rea terms into MPC language

1. Identify the common law MR terms (malicious, willful, wanton, etc.)

2. Establish the meaning of the term in statutory context (maliciously à asphyxiation in Cunningham)

3. Translate into MPC terms of: Purpose/knowledge/reckless/negligence or strict liability 

Analyzing MR in Statutory Context 

1. Identify MR term

2. Define MR term

3. Determine what element or elements in the statute that the MR applies to and how it applies

4. Determine whether the evidence shows that the D acted with the required MR

Always distinguish statutory interpretation questions from factual application questions

Statutory Interpretation – Under the statutory definition of the offense, what MR for the element at issue is required for conviction 

Fact Question (Proof in Current Case) – According to the available facts, what MR did the D actually have toward the element at issue
Things to Consider When Interpreting a Statute

1. Statutory language (ie if they use a common law term associated with an MR term)

a. Malicious/willful = purpose, knowledge, or reckless

b. Intentional = purpose, knowledge

c. Wanton = knowing or reckless (sometimes negligence)

d. Depraved = reckless

2. Legislative intent (ie what they meant to punish with the statute)
3. Tradition of the court (ie if they usually read a particular MR in the statute or not for similar statutes or the same specific statute)

4. Policy considerations (ie how important punishment of this offense is politically or to the community)

Single MR term with multiple applications within statute:

Whoever PUREPOSELY 1. receives 2. Stolen property valued at more than $1,000 is guilty of a felony

(value element is strict liability here)

1. Whoever purposely receives… property à takes possession of property with a conscious object of taking possession

2. Knowing that it is stolen (with full awareness that the item was unlawfully take from its owner)

Another example:

Whoever purposely and unlawfully 1. takes the property of another is guilty of stealing

To be guilty of stealing, with respect to MR, must prove that the D:

1. Purposely took property

2. While knowing that it belonged to another

3. And while knowing that the taking was unlawful
Mistake of Fact - is when the defendant was unaware of the wrongness of his act because he was incorrect about the facts of his situation
	Mens rea rule needed to convict
	Mistake of fact rule need to excuse

	Purpose, knowledge, recklessness RE element X
	Excuse for any honest mistake RE element X

	Negligence RE element X
	Excuse for an honest and reasonable mistake RE element X

	Strict liability RE element X
	No excuse for any mistake RE element X


Cases
· Regina v. Prince (lecture)

· Unlawfully took an 14 year old unmarried girl out of possession and against the will of her father Under 18 is strict liability. So mistake for “under 18” not applicable
· Reason ’moral wrong’ approach à If act with mens rea for a moral wrong leads to harm of a criminal offense, then guilty of that offense
· People v. Olsen
· D had forcible sex with a minor (SL) and was convicted of rape of a minor

· Alternative ‘lesser offense’ approach à If act with mens rea for a lesser criminal offense and leads to harm of a greater criminal offense, then guilty of that greater offense.

· Gravity of Offense(?): A mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed
· Garnett v. State
· Intellectually disabled but underage sex offense so SL
· Reason = legislative intent strong to protect young people from sexual exploitation
· Age of minors in sexual crimes is SL
Statutory Interpretation and Strict Liability, 303-13, 317-19
Strict Liability - D may be guilty even if he did not know or have reason to know his behavior was legally or morally wrong
Strict Liability Factors (things to look for that might support strict liability interpretation):

1. Statutory language – i.e. absence of MR term

2. Type of offense – i.e. is it traditionally MR or SL?

a. Sex acts with minors tend to be SL

b. Public welfare offenses affecting health, safety, and welfare of the general population are often strict liability offenses

3. Inherent notice of wrongdoing or risk in the prohibited conduct

4. Cost-benefit analysis of requiring MR

Examples of Public Welfare Offenses (legislative interest in protecting the consumer public)
· US v. Balint – SL for drug company selling prohibit drug, i.e.  didn’t matter that they didn’t know
· US. v. Dotterweich – SL for mislabeled drug labels
Cases
· Morisette v. United States (abandoned military property)
· D goes onto seemingly abandoned government property and takes seemingly abandoned government property

· Aware of change in possession but not of the wrongness (thought it was abandoned)
· Conversion in the stealing family of offenses, which traditionally require mens rea that taking the possession of another
· Staples v. United States (accidental automatic weapon)
· D possessed automatic firearm he thought was semi-automatic
· MR required as to characteristics of the weapon
· Semi-automatic weapons are ubiquitous compared to dangerous hand grenades
· Possession offenses typically presume a knowledge requirement.
· US v X-Citement Video (accidental underage porn)
· Porn company produced porn depicting a minor, but did not know the age of the minor.

· Underage sex offenses are SL, knowingly only applied to distributing
· State v. Baker

· Convicted of speeding, cruise control stuck in accelerate position

· Strict liability, no MR needed, but do require proof of a voluntary act
· Baker voluntarily put on the cruise control so he’s responsible for the malfunction. Cruise control isn’t a necessary function of car (bit weird honestly)
HCLW Ch. 7, Mens Rea in Statutory Context

Mistake of Law, 325-26, 333-36

Ignorantia legis non excusat à ignorance (usually) does not excuse

Mistake of Law - when a person is:

a. aware of a law but misinterprets its meaning 
b. Or a person is unaware that such law exists at all
Rule statement: Mistake concerning a rule of law unknown to most people will negate MR required for offense.
Two Different Kinds of Arguments:
Element of offense - when the mistake of law negates the MR element of the crime (ie if their mistake made it so they believed they were not doing something unlawful)
Affirmative defense - 
a. Official statement of the law later changed 

b. Or inadequate publication of law
Cases

· Regina v. Smith (David)
· D tenant ripped up flooring in his apartment to retrieve stereo wiring he installed 

· did not meet the MR requirement of destroying property “belonging to another” because a mistake of law à he believed the property was his, thereby under his belief his actions were lawful
· State v. Varszegi

· Tenant had missed payments and D (landlord took) computers from the rented office of the tenant as payment  

· He believed the property was his because they missed payments, which was a mistake of law à He had no MR for taking property “belonging to another” so under his belief his actions were lawful
Mistake of Law Continued, 336-41
Honesty of Mistake

Even if the mistake of law is unreasonable, so long as the defendant honestly believed it, that is sufficient (although if the mistaken belief is unreasonable, that’s evidence that the mistake is not honest)

· Courts will not excuse ignorance of the law (i.e. didn’t know the law existed)

· Courts will not excuse a belief that a law was unjust or unconstitutional
Reasonableness in Assessing D’s Credibility (issue raised in Cheeks retrial)

Where conviction requires proof of knowledge or recklessness regarding element X, reasonableness still may be relevant to assessing D’s credibility, i.e. whether we believe the D is sincere in claiming he believed Y rather than X

The Logical Sequence regarding D’s credibility – 

· D’s mistake regarding X seems unreasonable, meaning that most people would not make the same mistake in their situation (i.e. it’s a generally  implausible story)

· This raises doubts that D was actually mistaken regarding X, i.e. it seems more likely that they may be lying about the mistake

· Considering its unreasonableness, along with other evidence, the fact finder may conclude that the D did act with awareness of X

Subjective MR (Purpose, Knowledge/Recklessness) and Unreasonable Mistakes

Assume that conviction requires that the D knew or was reckless with respect to element X 

· This means that the prosecution must prove D had the required level of awareness of X

If the D sincerely believed Y, and Y contradicts X, then the D must be acquitted even if D’s belief in Y was unreasonable 

But, this assumes that D sincerely believed Y (i.e. he’s not lying when he says he believed Y)

· D’s credibility in this regard is often contested by the prosecution and must be resolved by the factfinder

Mistake of Law analysis 

1. Is there a MR term in the criminal statute? (see Smith, David, Cheek)

a. If not, consider affirmative defenses 
2. If yes, does the MR term partner with an unlawfulness element? (see Smith, David, Varszegi, Cheek)

3. If yes, how should this statutory language be interpreted?

a. MR only goes to facts that make D’s conduct unlawful under the applicable statute or regulation (International Chemicals, Ansaldi, Overholt)

i. The D knowingly engages in conduct which the regulation prohibits (ex. She knows she’s buying beer with food stamps) OR
b. MR goes to facts that make D’s conduct unlawful AND to statute or regulations that makes the D’s conduct unlawful (Cheek, Liparota)

i. The defendant knowingly engages in conduct which the regulation prohibits AND the defendant knows that the regulation prohibits that conduct
ii. Whether or not this is required often depends on the type of offense
At a minimum requires 

· Knowledge of the nature of the conduct that the regulation prohibits (for instance, D knows truck carries corrosive liquids, or that she is buying beer with food stamps)

· And knowledge that this conduct violates the law

· i.e. that the D knows that law prohibits transportation of corrosive liquids w/o certain documentation, precautions and approvals; or that law prohibits using food stamps to buy alcohol)

Cases
· Cheek v. United States

· D did not pay Federal income tax because he believed he did not have to and if he did, it was unconstitutional. For tax violations, due to complexity, requires “voluntary, intentional violation of known legal duty.”

· Court held for mistake of law defense à mistake needs to be an honest/good-faith belief. Does not have to be reasonable, but reasonableness is a factor in evaluating the honest of D.
· Mistake of Law problems (handout)

???

Strict liability does not require any proof of MR, so there can be no mistake of law defense that negates an element of MR
HCLW Ch. 8, Mistakes of Fact and Law

LEGALITY & VAGUENESS, 160-63, 185-97, 200-02 (note on race)
The Principle of Legality – no crime without law, no punishment without law

In US this means that all criminal prosecutions must be based on a previously enacted criminal statute – a legislative, not a judicial determination of what is a crime 
· a defendant must have fair notice of what constitutes a crime, so a court cannot retroactively create a law or change the law, they must be defined by statute

Vagueness may invalidate a criminal law for 2 reasons:

1. Notice: Vagueness makes it so that it does not provide proper notice of what it prohibits

2. Enforcement: Vagueness makes it so that arbitrary and discriminatory enforcement is authorized or encouraged

The Rule of Lenity - 

· Courts should adopt the narrowest plausible interpretation of a criminal statute’s text.

· The “last resort,” “tie breaker” when other interpretations exhausted, i.e. legislative intent, social policy, statutory construction (words/grammar).
Example: McBoyle v. U.S. à Conviction overturned when D steals an airplane, but “aircraft” not specifically listed in the National Motor Vehicle Theft Act. 

Cases
· City of Chicago v. Morales

· Need to give notice to citizens – can know what they’re doing is wrong

· Law enforcement needs to have line also – too much discretion to police, need to give guidance, where to draw line
Hypothetical - The Old Oak Tree (handout)

???
Condensed Homicide Analysis (added section)
	First degree murder
	· Premeditated purpose to kill

· Enumerated felony murder

	Second degree murder
	· Purpose to kill without premeditation or provocation

· Depraved heart (recklessness)

· Inherently dangerous felony murder

	Voluntary manslaughter
	· Purpose to kill with provocation

	Involuntary manslaughter
	· Gross negligence


	Purpose to kill with premeditation

	Purpose to kill without premeditation and without provocation

	Purpose to kill without premeditation and with provocation


1. Purpose to kill with premeditation – Premeditated Murder (1st Degree)
a. Guthrie-Anderson Analysis – Reflect or calculation on the consequences of death

i. Timing/planning

1. If you plan something, usually would have weighed consequences.

ii. Relationship/motive

1. Looking for relationship – the kind of motive that shows premeditation

iii. Manner of killing/coolness

1. Manner of killing to decide if contemplation

2. Manner can also show if purpose to kill, but focusing on contemplation.
b. Carroll (less stringent) – purpose to kill + “something else”

i. Potentially contemplation
ii. Lack of time/planning doesn’t negate premeditation 
2. Purpose to kill without premeditation or provocation (2nd Degree)
3. Purpose to Kill with provocation – Voluntary Manslaughter 
Provocation - Extreme passion overcoming a person and would cause a reasonable person to be sorely tempted to kill 
a. Common Law
i. D acted with murder mens rea (usually purpose to kill)

ii. And while both:

1. greatly impassioned 
a. high state of passion from provoking incident
2. AND the passion was reasonable

iii. Categorical vs. Discretionary 

1. Categorial Jurisdictions (Girouard) – preliminary determination by judge that facts as presented fit a recognized category of provocation. If judge says yes then jury makes final determination of provocation, including reasonableness assessment. Categories:
a. Mutual combat

b. Extreme assault/battery

c. Injury/abuse of close relative

d. Sudden discovery of adultery
Requires a provoking act
Girouard – Husband repeatedly abused, kills wife, tries to kill self, calls police à Words are not enough

2. Discretionary jx (Maher/minority) – most determinations of reasonableness made by jury in its verdict (only minimal initial gatekeeping by trial court)

a. An assessment of the extent to which the emotion of the impassioned person was reasonable
b. Cooling ( common law view is that significant lapse of time between provocation and act of killing renders provocation inadequate as a matter of law and therefore deprives D of voluntary manslaughter instruction
Maher – Suspicions of infidelity. Follows/told by friend
b. MPC – Extreme Emotional Disturbance (EED)
i. Proof of murder mens rea and…

ii. That D acted under the influence of an extreme emotional disturbance (an EED)

iii. Where there was a reasonable explanation or excuse for the EED

1. Reasonableness of EED to be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be
2. Individualization - Courts do not generally allow the individualization of the defendant when considering reasonableness. Will consider some individualization based on age, gender, or similar factors but never for individual inability to use self-control, individual peculiarities, or the person’s character
Cassassa – Briefly dates victim, she rejects, he stalks and kills, claims EED
4. Depraved Heart Murder (Recklessness – 2nd Degree)

a. awareness of significant risk of death to others

b. without any justification

c. demonstrating extreme indifference to the value of human life

Fleming - Driving very dangerously. Eventually head on collision and kills someone. Was speeding, swerving, very drunk. Fleming is a longtime alcoholic. DHM
Protoppapas - Giving too much anesthesia to patients, they die. Had notice. DHM

5. Gross Negligence – Involuntary Manslaughter 
a. Gross deviation from the standard of care of a reasonable person (ordinary negligence not enough)
b. Basically DHM but with “should have known/been aware” as first step

6. In commission of a felony

a. Enumerated Felony Murder (1st Degree)
i. Commit statutorily designated felony + death = 1st degree murder
b. Inherently Dangerous Felony Murder (2nd Degree)
i. Purpose to do great bodily harm

ii. Murder occurring during the commission or attempt of an inherently dangerous felony, based on the statute of the felony
PREMEDITATED MURDER, 443-56
Purpose to kill with premeditation

Premeditation - reflection or calculation on killing -- a weighing of the consequences of ending another person's life.
Carroll Approach (deferential to jury/looser) – 
· Purpose to kill + “something else”

· Essentially just have to show intent to kill

· Following factors are relevant to, but not determinative of premeditation:

· prior planning 
· time between the argument and killing (heat of passion)
· Self-control: does not consider the rashness or inability to control your behavior as an excuse that would negate a voluntary act

Guthrie(/Anderson) Approach (instruction by judge/stricter) –
· There is a time requirement, some gap, (i.e. intent to kill is not equivalent to premeditation)
· Can’t be spontaneous or non-reflective à Evidence D considered and weighed decision to kill
· Anderson factors –
a. Timing/planning

i. If you plan something, usually would have weighed consequences.

b. Relationship with victim/motive

i. Looking for relationship – the kind of motive that shows premeditation

c. Manner of killing/coolness

i. Manner of killing can help decide if contemplation

ii. Manner can also show if purpose to kill but focusing on contemplation.
Cases
· Commonwealth v. Carroll

· husband and wife were arguing. Wife goes to sleep, husband takes gun from the windowsill and shots her twice in the back of the head
· Obvious purpose to kill, but question of premeditation

· State v. Guthrie, 456-62

· D with body dysmorphia snaps after teasing, stabs victim in the neck
· He was convicted, but the court reversed it because the jury did not consider any premeditation, they assumed since he had intent to kill it was premeditated
· State v. Forrest: man brings a gun to the hospital to kill his terminally ill father who wants to die, this was premeditated based on planning, relationship, and manner
HCLW Ch. 9, Purpose to Kill Murder

MANSLAUGHTER - PROVOCATION

· The Common Law Approach, 462-64, 468-71

Provocation under basic common law approach involves proof that:

1. D acted with murder mens rea (usually purpose to kill)

2. And while greatly impassioned AND the passion was reasonable
Alternative Wording

In addition to proof D acted with murder mens rea (usually purpose to kill), need proof that D acted while:

1. Actually 

a. high state of passion from provoking incident 

2. And reasonably provoked 

a. That would cause a reasonable person to be sorely tempted to kill at that time (includes assessment of any cooling off period)

Categorical vs. Discretionary 

1. Categorial Jurisdictions (Girouard) – preliminary determination by judge that facts as presented fit a recognized category of provocation. If yes à jury makes final determination of provocation, including reasonableness assessment. Must fit within set categories:

a. Mutual combat

b. Extreme assault/battery

c. Injury/abuse of close relative

d. Sudden discovery of adultery
2. Discretionary jx (Maher) – most determinations of reasonableness made by jury in its verdict (only minimal initial gatekeeping by trial court)
Cases

· Girouard v. State

· Husband and wife get into argument. She verbally attacks him. He gets knife from behind his pillow and stabs her to death. Very remorseful, tires to kill himself then calls police to turn himself in.

· Words are not enough

· Maher v. People, 464-67, 471-79

· Maher has suspicions of his wife and another man having affair. Friend tells Maher they are having affair. Maher shoots guy in ear. Charged with assault with intent to kill.
Jury Instructions, CALJIC, Heat of Passion (handout)

The MPC Approach to Provocation & the Problem of Individualization, 479-90

Extreme Emotional Disturbance (EED)

1. Proof of murder mens rea and…

2. That D acted under the influence of an extreme emotional disturbance (an EED)

3. Where there was a reasonable explanation or excuse for the EED from viewpoint of person in D’s situation as believes them to be (subjective and objective components).
MPC Section 210.3(1)(b)
· Criminal homicide constitutes manslaughter when (b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”

a. Subjective element extreme emotional disturbance. 
b. Objective element reasonable explanation. (with an individualization of the reasonable person

Cases

· People v. Casassa

· D rejected by vic. Devastated, suffered from extreme emotional disturbance. Odd, escalating encounters. Finally showed up to vic’s with wine, was rejected, pulled a knife and stabbed her several times in the throat, then drowned her in the bathtub to ensure dead.

· Court held that EED, but not reasonable. Behavior “peculiar” to him. If court found reasonable, then jury would decide
HCLW Ch. 10, Provocation

DEPRAVED HEART MURDER, 511-17
MPC (210.2) à “Murder when it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.”

· Recklessness 

· With a qualitative adjustment (matter of degree; demonstration of callousness; degree of awareness; extent of dangerousness)
Cases
· United States v. Fleming 

· Driving very dangerously. Eventually head on collision and kills someone. Was speeding, swerving, very drunk. Fleming is a longtime alcoholic. DHM
· People v. Protopappas (handout) 

· Giving too much anesthesia to patients, they die. Had notice. DHM

INVOLUNTARY MANSLAUGHTER, 494-95, 499-509

MPC Section 210.4

“Criminal homicide constitutes negligent homicide when it is committed negligently.”
Notice of reasonable warning facts =should have been aware of risk (general, universal negligence standard). Constructive notice sufficient; actual not necessary Not individualized.

Gross deviation from the standard of care vs. ordinary negligence -Difference of degree, ordinary negligence no longer enough 
Cases

· State v. Williams

· Court did not individualize the standard for negligence where D parents (Shoshone Indian, without a HS diploma) did not take their baby who developed a mouth infection to the doctor out of fear would be taken away and not realizing how sick baby way. Baby died.
HCLW Ch. 11, Unintentional Killings 

Hypothetical - Colors (handout)

FELONY MURDER, 446, 521-26, handouts

1. Enumerated felony murder (first degree)

a. Statutorily designated felony + death = 1st degree murder 
b. Even if the felony is merely attempted, if death results then EFM

2. Inherently dangerous felony murder (second degree)

a. Statutorily designated inherently dangerous felony resulting in death = 2nd degree murder 
Cases

1. People v. Stamp (handout)
· D robbed overweight/stressed/60 year old who ends up having a heart attack
· Not limited to foreseeable death. Felony murder is strict liability as long as death is the direct causal result of felony à “Takes his victim as he finds them”
Calif. Penal Code sec. 189 (handout)

CAUSATION, 603-18, 626 (n.3), 633-37, 639-41

To satisfy causation, the defendant’s acts must be both:

1. “But-for” (factual) Cause – but-for D’s action, result would not have occurred
· Can be multiple, but only D’s matters
2. Proximate Cause – Is there a close enough (legal/moral) relationship between Act/MR/Result to hold the D criminally liable
· Predictability – statistical likelihood of result occurring due to D’s conduct
· Common law - foreseeable 

· MPC – Not too accidental or remote
· Normative Assessment – Social judgement of the value/social wrong of D’s conduct as compared with conduct of others who contributed to the result, i.e. who seems more at fault
· Defense/Prosecution can strategically frame these elements 
Easy Cases – Where Proximate Cause isn’t a significant issue 
· Defendant acted with required MR toward death of victim AND had the same MR toward the actual manner in which the death occurred (i.e. D shoots and kills Victim)
Hard Cases – Where Proximate Cause is a significant issue 

· D acted with required MR towards death of victim but did not have same MR toward the actual manner in which the death occurred (i.e. D shoots but misses, V tries to flee on train but dies in train crash)
Medical Malpractice - Courts tend to make a D who causes injuries to a victim also responsible if medical malpractice later occurs (causing further injury/death) because the defendant’s contribution to the death was so significant as to prevail on proximate cause despite a third person’s wrongdoing

· Aspect of the normative assessment, the original wrongdoer is more ‘deserving’ of punishment than the hospital

Victim Contribution – When a victim’s voluntary actions contribute to their death, we are less likely to blame the D’s contribution to the death as a proximate cause

Assisted Suicide - Most courts, not chargeable for homicide for assisting a suicide since the victim has made an independent choice and are the most responsible for their death

MPC Section 2.03 – really long???
Cases

· People v. Acosta

· D car theft led police on car chase. Police helicopters crashed while in pursuit due to pilot error (violation of FAA regulations; unprecedented). Not sufficient awareness for second degree depraved heart murder, but court still did proximate cause analysis.

· Court looked at reasonable foreseeability in finding proximate cause. That accident not too remote or accidental and sufficiently connected with ’s action where fair to hold  liable.

· In framing the issue,  would get really specific (not foreseeable that 4 helicopters and 2 violate FAA regs and crash like never before) and  would make it simple (of course police helicopters would pursue and they’re dangerous)
· People v. Arzon

· D sets a fire on the fifth floor, firefighters respond, retreat, but an independent/unconnected fire on the second floor traps them, killing one firefighter.

· ‘But for’ established, but question of reasonable foreseeability because surprising manner of death… Court says yes, fire setting was an indispensable link in the chain of events.

· In framing the issue, D would make second arsonist sound more responsible as a superseding cause and get really specific (another arsonist at the same time where sufficient smoke) and P would make it simple (fire, firefighter, dangerous job, likelihood of injury)

· People v. Warner-Lambert

· D chewing gum factory was warned by insurance company about its use of magnesium stearate, a potentially explosive substance. Explosion occurred and caused many deaths.

· Court dismissed case, not adopting P sweeping ‘but for’ the substance theory, and required foreseeability of triggering for the explosion as well –‘specific causal mechanism’ required.

· Commonwealth v. Root

· Root + vic drag racing. Vic dies by swerving into oncoming traffic to attempt and pass. Root’s reckless conduct not a proximate cause of the driver’s death. Court blamed the victim for driving recklessly

· State v. Atencio
· victim died while playing Russian roulette. The defendants, other participants in the game, encouraged the game by participating. Their convictions were held because there was a high probability of death and a normative assessment causes us to want to blame them due to lack of social value of the game. Their actions were held as a proximate cause

· Contrast with the person starting the game being the one to die, or a game not having been started yet and the person while waiting for you to arrive shoots and dies - all of these are less predictable and we have less desire to blame

Transferred Intent, 618-19
Transferred Intent - If D acts with required murder or manslaughter MR for death of Victim A BUT causes death of Victim B in same manner as anticipated for Victim A
· Then D is guilty of same murder or manslaughter for death of Victim B as if he had killed intended target Victim A (i.e. MR regarding Victim A transfers to Victim B)

HCLW Ch. 13, Causation 

Mens Rea for Attempt, 641-51
Compound Offenses (attempt, accomplice, conspiracy) basic MR structure 

1. MR requirements of the particular form of inchoate liability (attempt, accomplice, conspiracy)

2. MR requirements of underlying offenses (i.e. offense attempted or offense that was aided or abetted by D, or offense that D conspired to commit

· Results in combined MR requirements for compound offense (attempt, accomplice, or conspiracy for particular offense)
For example, attempt definition + burglary definition = attempted burglary

Determining MR for Attempted Murder

1. Murder MR: various forms of MR + result of death

2. Attempt MR: purpose (often stated as purpose to commit the crime)

For attempts at Result Offenses (includes all homicides) – must prove that D acted with the purpose to accomplish the result + any other MR required for the underlying offense

Result Offenses – Offenses which have an explicit statutory requirement that to be guilty the accused must cause a particular harm (result) to person or property à Purpose attaches to result
Conduct Offenses – All offenses without an explicit, statutory requirement of physical harm done to person or property (note this test is for the statute defining the offense not whether the D actually did physical harm in the present case) à Purpose attaches to the act
1. D must purposely seek to commit the voluntary act required for the underlying offense (attempt MR)

2. And must also meet all other MR requirements for the underlying offense, if any (unchaged from the requirements of a completed offense)
Attempted Burglary MR Answer

1. Purpose to enter or remain [in a building] – MR of purpose required for attempt at burglary

2. Knowing that the entry or remaining is unlawful – MR required for the underlying burglary offense 

3. With purpose to commit a crime therein – MR required for underlying burglary offense 

If there are any SL elements in the underlying burglary offense, such as the classification of location as a residence, these will be SL for an attempted burglary as well

Attempts require specific intent even if completed crime doesn’t à no “attempted” depraved heart murder/involuntary manslaughter 
Cases
· Smallwood v. State

· Charged with attempted murder for raping with HIV positive status, had notice but didn’t practice safe sex, not purpose to kill, so no attempted murder
· Intent to kill may be proved by circumstantial evidence 

· Inferred from the use of a deadly weapon directed at a vital part of the human body
· It is permissible to infer that one intends the natural and probable consequence of his act

The Act Requirement for Attempt, 651-72
Attempt Act Requirement 

Majority Rules

1. Dangerous Proximity to Success – “so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.”
a. Rizzo, 652-654 - attempt to rob payroll, no attempt because didn’t get close enough to success, aimlessly driving around and hadn’t found person with payroll 
b. look at what is left to do to complete the crime
2. Substantial Step (that is strongly corroborative of firmness of actor’s criminal purpose) – 
a. See MPC 5.01(2)

b. look at what D has done so far 
i. i.e. lying in wait, enticing, reconnoitering, unlawful entry, possession of materials, soliciting an agent.
Minority Rules

1. Equivocality test - look for an unequivocal (nonverbal) act, such that if we were watching a silent movie of the defendant’s actions, they would have done something that ‘looks’ criminal to us
a. Admissions or mere words mean nothing under this test

2. Last step rule - they have done the very last thing before committing the crime
Abandonment - the defendant has committed an offense but ‘abandons his criminal purpose’ (ex. Robbing a store and then returning the money)

1. Common law approach - No, do not allow abandonment to negate an offense

2. MPC approach - Yes, allow abandonment to negate an offense when there is a “complete and voluntary” renunciation of criminal purpose

a. Not enough if motivated by fear of getting caught

Cases
· People v. Rizzo

· three men were attempting to rob someone, but they never found the man they were planning to rob and the payroll he was carrying. 
· Dangerous Proximity Test- they had not satisfied the voluntary act
· Substantial Step Test - The extensive preparation of the defendants may be sufficient for conviction, but their firmness may be questioned because they could’ve decided not to follow through with the crime, no clear demonstration of firmness
· McQuirter v. State

· Attempted rape, not much evidence, convicted anyway (racial bias case)
· United States v. Jackson

· Group of robbers planned to rob bank. They had guns in the car, surveyed the place, switched license plate, but changed mind because place was too busy. Came back another day and was picked up due to informant.
· Dangerous Proximity Test - they had only done preparation and already backed out once, might not have counted
· Substantial Step Test - they had done a lot towards robbing, including all of the preparation. Court affirmed convictions holding that ‘substantial step’ taken, ‘strongly corroborative of actor’s criminal purpose.’
Impossibility, 678-82 (We will focus on the MPC approach to impossibility; you will not be responsible for the common law distinction between legal and factual impossibility.) ???
Impossibility - When there is a missing element that cannot be proven (because ‘impossible’)
That is to say, when actor hopes/expects to achieve a result that the legislature has prohibited (such as receiving stolen property) but success is “impossible” because the circumstances are not as the actor thinks (the property isn’t actually stolen)
MPC sec 5.01(1) - erases the distinction between factual and legal impossibility
Analysis - 

1. Identify the missing element (that can’t be proven) – i.e. the part of the underlying offense that could not be satisfied because the actual circumstances were different than what D believed
· Dlugash – the victim was alive
2. Act + Mens rea for attempt 
· Dlugash – Intended to shoot and did so???
3. Hypothetical reasoning: If things were the way the defendant thought they were, would this satisfy the element of the offense?
· Dlugash – if he was alive, this would satisfy the element for murder. Here, the D thought he was alive thus satisfying the element 
Cases

· People v. Dlugash

· 3 men drinking and get in a dispute over rent. One shoots the victim and  later shoots victim again (probably already dead) 5x point blank in the head.

· Missing element: causation (that D’s act led to victim’s death). So attempted murder analysis à look at D state of belief/frame of mind
· Since D believed him to be alive (even if he would soon die) thus he is guilty of attempt murder
Examples??? 
· Receiving stolen goods, knowing them to be stolen: defendant buys a watch believing it to be stolen. Has the voluntary act to receiving, purpose to receiving, and if the situation was as they thought, knew it was stolen, so guilty of attempt to receive stolen goods

· Purposely shooting a deer, knowing it to be out of season: defendant shot a ‘deer’ but it was actually stuffed. Has the voluntary act of shooting, purpose to shoot, knowledge it was out of season. If it was real as the defendant believed he would be guilty, so guilty of attempt

· Variation: if he realized it was fake before he shot it, would not be an attempt

· Drug distribution within 1000 feet of a public school (SL element): defendant goes to a closed down school to sell drugs but believes it is active. Has voluntary act of distribution and purpose to distribute. If the school was active as he thought he would’ve been guilty, so guilty of attempt

· Driving with an open container of alcohol: defendant thought he was drinking beer in a car but it was actually root beer. Because he believed it was beer, guilty of attempt

Distinction: if you do something believing it to be a crime but it is not a crime, you are not guilty of attempt (ex. You believe you are driving with an open container of alcohol but it’s actually root beer, but in this state driving with an open container of alcohol is not a crime. Thus, no attempt)
HCLW Ch. 15, Attempt
SELF-DEFENSE, 869-86

Three distinct defenses can be invoked to bar conviction for an alleged crime, once proved require acquittal
1. Asserting the prosecution failed to establish one or more required elements of the offense

2. Justifications – accept responsibility but deny that it was bad (i.e. self-defense)
3. Excuses – admit that it was bad but don’t accept full responsibility (i.e. insanity)
Self-defense - is an affirmative defense. The prevailing American Rule is that SD can only succeed when the defendant’s fear and use of defensive force were both reasonable.
Response must be honestly and reasonably (the belief of a reasonable man in similar circumstances):

1. necessary (doesn’t need to be literally necessary)
2. proportionate to the threat 
Right to use deadly force in self-defense when the defendant:

1. honestly and reasonably believes they face an 
2. unlawful 
a. For instance, a police officer shooting someone in the process of crime, cannot use self-defense
3. imminent threat of death or great bodily harm against a person (i.e. immediate)
or the self-defender reasonably believes that person is committing or attempting to commit a kidnapping, rape/sodomy, or robbery
Analysis

· Consider both the perspective of the defendant at the time and our own retrospective perspective of the situation

· Honesty is a subjective standard, reasonableness is an objective standard (reasonable person in the same situation)
· Do not consider cultural aspects or psychology unusual to the defendant when evaluating reasonableness
defense has the burden of production, prosecution has burden of persuasion (i.e. that it was no self-defense)

· Threat Assessment: Age, Size, Gender, Dress/Appearance

· Different category: Race

Under MPC – a D charged with murder need only show that he believed the use of deadly force was necessary to protect himself against death/serious bodily injury/specified crimes to prevail on a self-defense claim but it this belief was wrong and recklessly/negligently formed, he may be convicted of the type of homicide requiring only reckless/negligent criminal intent
A person is deemed to use deadly force whenever he or she knowingly creates a substantial risk of inflicting great bodily harm, and shooting in the direct of another person always qualifies as a use of deadly force (even warning shot)
Honest but Unreasonable Belief – Normally just considered murder, in the same way killing for revenge or gain would be. But also has some doctrines of mitigation 

· Imperfect Self Defense – Voluntary manslaughter on the theory that “malice” is lacking 

· Classify it as involuntary manslaughter (i.e. that actor’s culpability most closely approximates that of a person whose criminal negligence causes an unintentional death)

Cases

· People v. Goetz

· D who had been a victim of crime (robbery) before, was riding a NY subway, approached by four young (black) men, asked for $5, believed was going “to be maimed” shot 5 shots at all of them as they fled.
· D must have honestly and “reasonably believed” necessity to defend self. Court elected objective reasonableness interpretation over subjective
· Reasonableness: objective determination taking into account what D saw and the circumstances (but not completely individualized) 
· Variety of evidence (past and present) can be used/relevant in evaluating honesty and reasonableness of belief (goes to D’s credibility –honesty of belief/perception): 
· physical movements/proximity/time of day/location 
· relevant knowledge/past relationship/past experiences, 
· physical attributes of all people involved (race/gender/age/clothing)
· Timeline important. Whole sequence of events, not just specific event 
· Necessity

· Grand jury acquitted –media, race, good vs. bad guy… Bias.
· Best to avoid ‘good vs. bad guy’ narrative avoid focusing on unconscious bias or the “isms”. Focus on the law.
Self-Defense, Domestic Violence and Syndrome Evidence, 887-903, 909-19

Battered-Wife Syndrome and Honesty of Fear (of imminent, deadly, and unlawful force)

BWS - An unlikely story that contradicts common sense view of human nature about likelihood of staying in an abusive and violent relationship may actually fit a common pattern of human behavior (BWS). Allow BWS testimony to help establish the honesty and reasonableness of an abused woman facing imminent threat from the abuser
D has BWS à fear not reasonable  (majority rule: Kelly, Humphrey)

D has BWS à maybe enhanced predictive abilities regarding violence 

· That is to say, BWS may support argument of reasonable fear regarding imminent, unlawful, and deadly violence from victim (previously “abuser”)
Non-confrontational - Most courts remain unwilling to admit battered-spouse evidence or to permit jury instructions on the possibility of legitimate self-defense when the abuser is killed in nonconfrontational settings (such as when sleeping)

Third Party Intervening - If a third party’s believes that it is necessary to use defensive force to intervene, and that belief is reasonable, they are allowed a defense

Imminence vs Immediate Necessity requirement 

· MPC modestly relaxes the imminence requirement, providing that self-defense an be available if the actor reasonably believed that the use of defensive force was “immediately necessary”

· This differs from common law where the threat itself must be imminent
Incidentally injured/killed third party

· If another person is injured or killed unintentionally by a person acting in self-defense against an actor, said emergency will be held to excuse the person assailed from culpability – but this is not absolute and may be subject to modification (shooting through someone and killing bystander)

· This is similar to transferred intent (i.e. the shooting is considered intentional but justified)

· In contrast, MPC believes such a defendant could conceivably be convicted of reckless endangerment, and if the bystander died, the defendant could be convicted of homicide

Cases

· State v. Kelly

· Battered wife stabs her husband in self-defense with a pair of scissors and kills him – husband beat and repeatedly threatened. Unclear who was final aggressor. Expert testimony on battered-women syndrome allowed on appeal because it showed how she might honestly believe that she was in imminent danger of death – clears up misconceptions about why such a woman might stay with her abuser 

· Battered Person Syndrome - The ultimate question is whether a reasonable person, not a reasonable battered [person], would believe in the need to kill to prevent imminent harm

Retreat, Aggressors and Law Enforcement Use of Force, 916-30, 937-45

Principle of Retreat – If he does not resort to deadly force, defender may hold his ground (only arises when the self-defender intended to use deadly force). True Man or No Retreat Rule **what is majority rule???
· MPC Retreat Rule (minority rule) – Deadly force is not justifiable if the actors knows (at the time) that he can avoid the necessity of using such force with complete safety by retreating (in public) – need not risk injury (minority rule)
· Common law (English) – Imposed a strict duty to retreat and a person could use deadly force only after exhausting every chance to flee (especially outside the home)

· “Stand your ground” statutes (majority rule)– permit actor to meet force with force, including deadly force, even in public spaces where retreat is possible 
· The castle exception – no obligation to retreat in home
· Intruders – in jurisdictions requiring retreat before deadly force may be used, an exception is often made when the defendant is attacked in his own home by an intruder
· Guests – Great majority of states allow to kill in self-defense
· Co-occupants – MPC allows for co-occupants to kill each other in self-defense, but some states require you to attempt to flee first

One cannot support a claim of self-defense by a self-generated necessity to kill (common law, once you’re an aggressor, you’re generally always the aggressor)

· only available to those free from fault

· denied to slayers who incite fatal attacks, encourage the fatal quarrel, or otherwise promote the necessitous occasion for life taking

· only restored in the event that he communicates his intent to withdraw and in good faith attempts to do so

· An affirmative unlawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences nullifies the right of homicidal self-defense

In a few states, nonlethal aggressors can regain their right to self-defense if he is met by an excessive, life-threatening response - provided he exhausts every means to escape other than deadly force (good faith physical + verbal withdrawal). But most jurisdictions deny this 
Original Aggressor vs Wrongful Escalator of Violence Problem

Original aggressor cannot use deadly force in self-defense without renunciation and withdrawal from original violence (some jx’s offer possibility of manslaughter liability here)

MPC Last Wrongdoer Rule - Original Aggressor in the conflict may use deadly force in self-defense if the other party escalates beyond necessary force (i.e. excessive, wrongful, deadly force)
Use of Force in Law Enforcement

· Comparable to what we have already seen: force must never be excessive in relation to the harm it seeks to prevent

· At common law
· Deadly force was never permissible simply to prevent a misdemeanor or to effect a misdemeanor arrest (but tends to be more complicated than that)
· If the person resists, may meet with force

· Common law courts restrict deadly force to situations involving “forcible and atrocious crimes,”

· MPC stipulates that deadly force can be used to prevent a crime or effect an arrest only:
· when the crime for which the arrest is made involved conduct including the use or threatened use of deadly force; 

· or… there is substantial risk that the person to be arrested will cause death or serious bodily harm if his apprehension is delayed
Taser does not generally constitute deadly force

Cases

· State v. Abbott
· Fight ensues between neighbors. Family of attack joins in with weapons, in the shuffle they are all injured by the ax. Not held liable
· United States v. Peterson
· Guy provokes another guy messing around on his property, escalates the situation, and then shoots him in “self-defense” 
RAPE, 351-61, 364-76, handout on class website

Rape is, “Sexual intercourse by force or threat of force against the will and without consent”
Proof of Force is an essential prerequisite for a criminal conviction of rape in the majority of American jxs
Lack of consent is generally established through proof of resistance or by proof that the victim failed to resist because of fear:
· a fear of death or serious bodily harm, 

· or a fear so extreme as to preclude resistance, 

· or a fear which would well nigh render her mind incapable of continuing to resist, 

· or a fear that so overpowers her that she does not dare resist

While the victims fear must be genuine, the majority of jxs have required that the victims fear be reasonably grounded in order to obviate the need for either proof of actual force on the part of the assailant or physical resistance on the part of the victim
i. In extrinsic force jx (majority) (State v. Rusk), three essential elements –

1. Sexual act (intercourse or other specified sex act)

2. Victim non-consent (i.e. against the will of the victim) or victim incapable of consent and D has notice of incapacity (i.e. victim unconscious or mentally incapable)

3. Assuming victim capable of consent, sexual act done by force or threat of force, meaning either

a. Direct physical force (sufficient to preclude or overcome victim resistance)

b. Threat sufficient to cause reasonable fear in victim (that precludes or overcomes resistance)

ii. Non-extrinsic force jxs like California (See People v. Iniguez) - The exact same thing except can also be 3c:

· Sexual act where D reasonably should have been aware of victim non-consent
Iniguez – Aunt’s BF has sex with victim on the night of her wedding, who froze out of fear. Guilty because should have known was non-consensual
Potential Tests ???

1. Fact test: who do we believe?

2. Responsibility test: who is responsible, need to make it clear there is not consent or need to make sure there is consent?

Cases

· State v. Rusk 364
· A fact contest with rival accounts of what happened. Victim said did not want to engage sexually, indicated fear, D took keys, entirely nonconsensual, threats, stare, choking. D said victim into it until finished, then remorseful. 

· Legal question around ‘reasonable fear’ 

· Requiring threat or force to make someone reasonably afraid

· Majority said sufficient evidence of; dissent said no (obviously outdated) 

· The greater the notice or use of force, higher presumption of D’s awareness
In a substantial number of American jxs, intercourse without consent but also without force is not a crime 

· force must go beyond that which is inherent or incidental to the sexual act itself, i.e. beyond penetration to physical compulsion or a threat of physical compulsion that causes the victim to submit to the sexual penetration against their will

Must show beyond a reasonable doubt that 

1. by means of physical force; nonphysical, constructive force (such as a police officer’s threat to arrest the victim); or threats of bodily harm, either implicit or explicit 

2. at the time of penetration there was no consent
Some jxs require “earnest resistance” and in roughly half the states “reasonable resistance” is required; in the remaining states, resistance is no longer formally required
Reasonable resistance consideration can be replaced by question of whether the victim reasonably feared serious bodily harm (i.e. the amount of reasonable resistance was none)
HCLW Ch. 14, Rape 

INTOXICATION, 1004-08, 1010-12

Voluntary vs. Involuntary
Voluntarily – presumed to have intended the obscuration and perversion of his faculties… and should be held responsible for the vicious excesses of his will
Key Voluntary Intoxication Questions ***MPC???
1. Does the law allow D to argue that they lacked some form of MR required for the offense because of voluntary intoxication?
a. If MR was P/K à can argue no purpose because of intoxication

b. Otherwise no (reasonable person is sober)
2. If such an argument is allowed, will it work on the facts of the case?
a. Did the defendant have the mental capacity to form the required MR?

b. Based on all the facts, including voluntary intoxication, did the defendant actually act with the required MR?
Specific Intent Offenses (Common Law definitions) ​– When crime includes defendant’s intent to do some further act or achieve some additional consequence
· Evidence of intoxication could be considered to negate “with intent to”
· Burglary – breaking and entering with intent to commit a crime therein

· Larceny – knowing unlawful taking of property with intent to deprive the owner thereof permanently 

· Attempt – act with intent to commit the offense 

General Intent Offenses - When the definition of a crime consists of only the descript of a particular act, without reference to intent to do a further act or achieve a further consequence
· Evidence of intoxication could not be considered
· Breaking and entering – knowing or reckless unlawful entry into a structure

· Rape – sexual intercourse by force and against the will
Example - Evidence of intoxication is not admissible to negate the intent required for conviction of simple assault or assault with a deadly weapon 

· Doesn’t impair the ability to inform an intent, but the ability to exercise judgement about the social consequences of his acts (i.e. more likely to act rash, impulsively, and be susceptible to passion and anger)
MPC § 2.08

1. When purpose or knowledge, as distinguished from reckless, is made essential for conviction, the reason very surely is that in the absence of such states of mind the conduct involved does not present a comparable danger. By contrast, in the case of crimes of violence against the person, purpose or knowledge rarely is required to establish liability…; recklessness or even negligence is ordinarily sufficient 
2. This question relates to recklessness, where awareness of the risk created by the author’s conduct ordinarily is requisite for liability under section 2.02. The question is whether intoxication ought to be accorded a significance coextensive with its relevance to disprove such awareness, as in the case of purpose or knowledge 

· Model Code should declare that unawareness of a risk, of which the actor would have been aware had he been sober, is immaterial

Voluntary Intoxication and the Problem of Mental Capacity 

Where the law allows D to try and negate MR via voluntary intoxication, there are two ways of asking about D’s MR:

1. Because of intoxication, did the D have the mental capacity needed to act with the required MR?

2. Based on all the facts, including voluntary intoxication, did the D actually act with the required MR (see Cal. Penal Code Sec. 22(b))

Cal. Penal Code Sec. 22

a. Evidence of voluntary intoxication shall not be admitted to negate the capacity to form any mental state for the crimes charged

b. Evidence of voluntary intoxication is admissible solely on the issue of whether or not the D actually formed a required specific intent, or, when charged with murder, whether the D premeditated, deliberated, or harbored express malice aforethought

HCLW Ch. 19, Intoxication

INSANITY, 1018-30

Insanity – An affirmative defense. D has burden of proof and persuasion 
M’Naghten Rule for Insanity

1. Because of mental disease or defect

a. McDonald test, p. 1057 (broad)
i. D suffers from abnormal mental condition that

ii. Substantially affects mental or emotional processes, and

iii. Substantially impairs behavioral controls

b. APA test (narrow; about psychosis, i.e. a break from reality)
i. D suffers from severely abnormal mental condition, that

ii. Grossly and demonstrably affects reality testing (and is not drug-induced)

2. Defendant does not know the (physical???) nature or quality of his action, OR 

3. Does not know that his act is wrong (in a moral sense)
a. Motive test?

Competence to Stand Trial (Dusky Rule) - To have fair trial with Due Process, D must be able to:

1. Understand the nature of the proceedings

2. And assist counsel
Involuntary Commitment, Calif. Welf. & Inst. Sec 5150 (handout) 

A person may be involuntarily committed for up to 72 hours for mental health evaluation/treatment if, because of a mental health disorder, the person is:

1. A danger to themselves

2. A danger to others

3. Or gravely disabled (unable to survive on own)
Cases 

· M’Naghten’s Case, 1030-33, 1043-46

· Crazy person tried to kill the prime minister but killed secretary by mistake. He felt that the prime ministers supporters were harassing him and wanted to kill him. He was in fear of his life and thus believed what he was doing was not morally wrong because he was defending himself (as a result of his misunderstanding of reality)
· State v. Guido
· Married couple. Husband won’t let her go or stop affairs. While he is asleep, she goes to kill herself with a gun, but decides against it. On her way to put the gun away, she sees her sleeping husband and kills him.

· Initially psychiatrists find her sane, have three hour discussion with defense attorney and then change their mind to legally insane. But the change was due to a misunderstanding of what the legal standard was and thus an honest mistake à Reversed
Joy Baker transcript (handout) - she believed that Satan was controlling the town and that her aunt was associated with witches, showing a break with reality, which is sufficient for a mental disease
HCLW Ch. 20, Insanity and Related Doctrines 

ACCOMPLICE LIABILITY 691-700, 727-33
An accomplice is a defendant who:
1. acts to promote or encourage the primary actor’s offense 
2. with the purpose to encourage the primary actor’s offense

· The accomplice defendant will be guilty of the same offense as the primary actor

· The primary actor must have committed an offense

Four ways a person may be criminally liable for the conduct of another

1. Causation in result offenses (see Atencio Russian roulette case)

2. Direction of an innocent or non-responsible actor

3. Accomplice (aider and abettor)

4. Conspiracy
Accessory after the fact – where a person knows that a person is a felon, and aides/comforts/assists them (subject to a lesser punishment)
California Penal Code Section 31:

All persons concerned in the commission of a crime whether they:

1. directly commit the act constituting the offense

2. or aid and abet in its commission

3. or advised and encouraged its commission (though not being present)

4. And all persons counseling, advising, or encouraging 

a. children under the age of 14 years

b. persons who are mentally incapacitate

· to commit any crime

· or who by fraud, contrivance, or force, occasion the drunkenness of another for the purpose of causing him to commit any 

= are principals in any crime so committed 
i.e. Most states do not have to charge defendant as an accomplice and may instead simply be charged with the substantive crime committed by the person they aided/encouraged (i.e. not a separate offense)
Basic Requirements of Accomplice Liability

1. D acts to promote or encourage the primary actor’s offense (act of promotion or encouragement)
a. Direct communication between the actors

b. No communication, but conduct that (significantly or insignificantly) assisted the offense
2. With purpose to encourage the primary actor’s offense

Once a secondary actor’s act is established, don’t have to establish causation –that the act of encouragement actually encouraged the primary actor. But make sure there is an act
Accomplice Liability for Reckless/Negligent Offenses

Assuming that the primary actor commits a reckless or negligent offense, then the secondary actor may be liable as accomplice if:

1. Act Requirement – the secondary actor does an act that promotes/encourages the primary actor’s criminal conduct and 

2. MR Requirement – 

a. the secondary actor demonstrates purpose to promote the primary actor’s criminal conduct AND
b. the secondary actor also demonstrates any necessary recklessness or negligence required for the charged offense 

But, say D has full accomplice Act + MR regarding Crime A à yet the primary actor commits Crime B instead

· Is D liable as an accomplice to crime B? (assuming they didn’t have purpose to promote/encourage crime B)

· Strict MR/MPC approach – No
Just to clarify for the exam, if D has full accomplice Act + MR regarding Crime A, yet the primary actor commits Crime B instead, under strict MR/MPC approach they do not have liability as an accomplice to crime B? There is another approach but you said we are not responsible for it.???
· Maybe: The natural and probable consequences theory is that the defendant will be liable if the ‘B’ crime is a reasonably foreseeable consequence of encouraging crime A???
Cases

· Hicks v. United States

· White guy is killed by Indian, who is then killed by police. Another Indian was there and it is somewhat ambiguous whether he was trying to stop or incite the killing. 

· Court found that the evidence shows no facts from which the jury could have properly found that the encounter was the result of any previous conspiracy or arrangement. 
· Due to an improper jury instruction, the jury might well have thought that they were following the court’s instructions in finding the accused guilty because he was present at the time and place of the murder, although he contributed neither by word or action to the crime, and there was no substantial evidence of any conspiracy or prior arrangement à No communication and presence alone not enough
· State v. Gladstone

· Mr. Gladstone found guilty of aiding and abetting Mr. Kent in the unlawful sale of marijuana. His guilt rests solely on evidence of a conversation between him and the eventual purchaser of the MJ. There is nothing, otherwise to connect him with Mr. Kent.
· Gladstone was approached by Thompson, a police plant, about buying MJ but he told him that he did not have enough to sell and directed him to Mr. Kent
· In order to aid and abet another to commit a crime, it is necessary that the D, “in some sort associate himself with the venture, that he participate in it as in something that he wishes to bring about… that he seek by his action to make it succeed. All the words used-even the most colorless, ‘abet’- carry an implication of purposive attitude towards it” à look at reasons D might want to encourage offense to infer purpose 
· It would be a dangerous precedent to hold that mere communications to the effect that another might or probably would commit a criminal offense amount to an aiding and abetting of the offense should it ultimately be committed

· Remanded with direction to dismiss
· Wilcox v. Jeffrey

· Proprietor of a jazz magazine, charged with aiding and abetting a foreign jazz musician who apparently wasn’t allowed to take employment while here

· Where presence may be entirely accidental, it is not evidence of aiding and abetting.

· “No accidental presence in this case. It was an illegal act on the part of the musician and D clearly knew it was. He paid to go to it and so he could report on it, to make use of the performance and in the process was present and encouraging. Thus he aided and abetted”

· The actus reus for accomplice liability can consist entirely of speech
MPC sec. 2.06
MPC 2.06(2)(a) - “A person is legally accountable for the conduct of another person when acting with the kind of culpability that is sufficient for the comission of the offense, he causes an innocent [no mens rea for the offense] or non-responsible [young, mentally ill] person to engage in such conduct.”
For attempted encouragement or aid to the person who commits the crime (but none is in fact rendered), there is no liability under the MPC

MPC 2.06(3) – persons acting with the required mens rea is an accomplice whether the person aids or attempts to aid another person in planning or committing the offense

MPC 2.06(3)(a)(i) – makes solicitation the basis for accomplice liability
MPC 5.02(2) provides that solicitation is established even if the actor fails to communicate with the person he solicits to commit the crime

A purported accomplice would not be liable when the crime was not committed because he ultimately did not aid in the commission of a crime. His conduct designed to render aid may be criminal however either as an attempt or in the case of preconcert, as criminal conspiracy. In both situations liability for the abortive effort plainly seem appropriate. 

A person can be an accomplice if they have a legal duty to prevent the offense and they fail to do so with the purpose of promoting or facilitating the crime

Women let boyfriend murder her three year old child held as an accomplice à most courts agree parents can be liable under an aiding and abetting theory for a crime committed by a third party when they fail to protect their children from abuse

· Breach of duty complicity 

HCLW Ch. 16, Accomplice Liability (can skip pp. 329-33)

CONSPIRACY, 744-48
Conspiracy - an agreement between by two or more persons to commit a crime. It is both a separate offense in and of itself and a means by which individuals can be held responsible for the substantive crimes committed by others. a conspiracy may be punishable as soon as an agreement is made
Conspiracy has two key aspects:

1. Conspiracy as a stand-alone “crime” - Like attempt and solicitation, it is an inchoate crime that aims at preparatory conduct – the agreement to commit a crime – before it matures into the actual commission of the substantive offenses

2. Conspiracy is also a form of accessory liability – it is a means by which individuals who agree to commit a crime are held liable for the actions of others in the group. May be charged with crime of conspiracy, the target offense they conspired to commit (if it is completed) as well as charged with additional crimes committed by other members of the conspiracy
1. Act - Agreement of two or more persons to join together to commit certain crimes

2. MR – Parties to conspiracy must share 

a. Purpose to agree (purpose to work together)

b. And purpose that certain crimes be committed (i.e. D must have desired/aimed/had a conscious object that certain crimes be committed, more than just being aware that they will be)

Often also requires proof of an overt act by a co-conspirator in furtherance of the conspiracy

Sometimes “purpose that certain crimes be committed” may be inferred from proof of D’s knowledge regarding crimes to be committed, especially with respect to very serious crimes but it depends on the facts

Extent of Co-Conspirator Liability 

For the conspiracy itself (a stand-alone crime)

For any crimes committed by conspirators in furtherance of the conspiracy, while the conspiracy exists and D is a member including à any crimes that are reasonably foreseeable given the nature of the conspiracy (Pinkerton)

Cases

· US v. Alvarez (handout) should I include dissent???
· Manuel Juan Alvarez was convicted of conspiring to import marijuana. the evidence was sufficient to convict:
· The government was not required to prove that Alvarez had knowledge of all the details of the conspiracy or each of its members, provided that prosecution established his knowledge of the essential of the conspiracy. - United States v. Feola
· Nor can a defendant escape criminal responsibility on the grounds that he did not join the conspiracy until well after its inception. - United States v. Leach
· or because he plays only a minor role in the total scheme. - United States v. Wilson
· Alvarez' joinder in the illicit compact is inferable on two fronts:

· First, there is direct evidence that Alvarez intended to be at the off-loading site. A jury may well conclude that his intended presence manifested a prior agreement to assist in the unloading. 
· Alternatively, the nodded head may be viewed as assurance to Martinez, then thought to be one in confederacy with Cifarrelli and Cruz, that Alvarez would be at the unloading site to insure that the aircraft was unloaded rapidly.
· That such assurances to assuage jittery accomplices can constitute conduct in furtherance of the conspiracy, indicating joinder, was also recognized in United States v. Rodriguez
· US v. Pinkerton, 766-69, 771-74

· Walter and Daniel Pinkerton are brothers who live a short distance from each other on Daniel's farm. They were indicted for violations of the Internal Revenue Code.

· So long as the partnership in crime continues that partners act for each other in carrying it forward.

· An overt act of one partner may be the act of all without any new agreement specifically directed to that act
· Dissent - Court's theory seems to be that Daniel and Walter became general partners in crime by virtue of their agreement and because of that agreement without more on his part Daniel became criminally responsible as a principal for everything Walter did thereafter in the nature of a criminal offense of the general sort the agreement contemplated, so long as there was not clear evidence that Daniel had withdrawn from or revoked the agreement.
