Criminal Law Outline
I. The Criminal Justice System
A. Theories of Punishment:
        
1. Retribution:
                    
-making someone suffer for their wrongdoing.
                    
-Backward looking: doesn’t care about message, cares only about
                                
what was done
                    
-recognizes the human agency to make a choice and be held accountable
                    
-must be proportional: the punishment must fit the crime
                    
-administers punishment based on blameworthiness or moral culpability
                                
-What was their intent? How much are they at fault?
        
2. Utilitarianism:
                    
-punishment creates a broader social good / collective good
                                            
-if we see people being punished, it will discourage said behavior
                    
-Deterrence:
                                
-seeks to regulate behavior, deter others or the individual from committing                                             
future crimes
                                
-Specific: deterrence for that specific person
                                
-General: deterrence for society in general
                    
-Can cause issues because sometimes it is not about the person’s                                                         
blameworthiness/ moral culpability
                    
-Forward looking: aims to affect future behaviors
        
*Retribution and Utilitarianism are often both present within a single punishment to       
                    
achieve both ends.
Deterrence cases:
-Regina v. Dudley & Stephens  Men stranded at sea eat a boy to stay alive
        

Takeaway: People have a moral obligation to protect life (your own and that of others).
                    

-Key fact: the boy was weak and helpless and posed no threat to the men
                    

-general deterrence: sets an example for people in similar situations that                                 
   

   distress does not provide an excuse for murder
                                
-establishes precedent in maritime law and common law 
                                
-necessity does not apply to murder
-People v. Suitte  Man was in possession of a handgun without registering it, store
owner, needed protection due to recent crimes
-Takeaway: The court talks about legislative intent. They wanted to be hard on this offense for a reason. Even tho he is a 1st time offender, punished fully as deterrence to others
-Appellate court invokes: principle of punishment -separation of powers  -duty only to review TC
-Dissent: gun was not used in an act of violence or a threat of violence, he doesn’t fall into the scope of individuals the legislature was trying was trying to deter 
3. Incapacitation:
                    
-remove dangerous people from society
                    
-incarceration or house arrest
                    
-Forward Looking
        
4. Rehabilitation:
                    
-help a person make significant changes in their life or behavior to make sure                                       
they comply with the law in the future
                    
- Forward Looking
B. Administration of Justice:
i. Role of the Prosecutor
-Relying on the investigative work of police, the prosecutor institutes criminal charges (has discretion of deciding whether or not to press charges)
-The prosecutor represents “the people” of his or her jurisdiction.  They are an administrator of justice, AND advocate AND an officer of the court.
ii. Role of Defense Counsel
-Defense counsel must serve as the accused’s counselor and advocate with courage and devotion to render effective, quality representation. 
-Defense counsel should not intentionally misrepresent facts or law to the court
iii. Role of the Jury
-Follow the instructions of the presiding judicial official
-Determine the credibility of witnesses and experts
-Weigh the evidence and draw reasonable inferences from such evidence 
-Apply facts to law to render a verdict based on the standard of “reasonable doubt”
a. Jury Nullification and the Rule of Law


-Jury nullification refers to the jury’s decision to return a not guilty verdict despite its
belief that the defendant is technically guilty of the crime because it believes it would be morally wrong to punish the defendant


-may serve as a check on state power - jury can check Prosecutor for charges that seem
Unfair

-concern that it undermines the rule of law - people should be subject to written
Statutes and they should apply evenly to all of us
Jury Nullification and the Constitution
The 6th Amendment – the right to a jury trial
The 5th Amendment - Double Jeopardy
-People v. Williams The Right to Jury Nullification?
D was charged with rape, and statutory rape b/c “victim” was 16 (D was 18)
-Juror No. 10 refused to follow judge’s instructions regarding the charges
-Judge removed the juror under state law that allows the removal of a juror based on “good cause.” (Can only do this before the jury renders a verdict.)
-Issue: Whether  the judge violated D’s rights by removing the juror or whether the declared refusal to follow the law constitutes “good cause” for a juror’s removal. 
-Reas: GOOD CAUSE?: the juror refused to follow the instructions of the court, so he could not complete his duty. He took an oath to do so. Affirmed.
iv. Role of Courts
-To ensure the impartial, appropriate and constitutional administration of justice
-Interpret and instruct the jury on the law; if no jury, the court will decide the facts
-Make sure the prosecutor and defense follow the rules of evidence and argument, and that there are no constitutional violations
v. Reasonable Doubt

-The Reason for “Reasonable Doubt” 
-Required by the Due Process Clause of the 5th and 14th Amendments 
-Affirms the presumption of innocence     -Respects the liberty interests at stake 
-Limits risk of convicting innocent        -Ensures the moral culpability of the individual
-Ensures that the moral force of criminal law is preserved
 *Not guilty, does not mean innocence. It only means the prosecution did not fulfil its burden of proof. 
What is Reasonable Doubt?  It is a doubt based on reason.”

a. Defense Strategies:
1. Case-in-chief defense, or a prima facie defense. 
Because the prosecution has the burden of proof beyond a reasonable doubt in order to secure a conviction, one possible defense strategy is simply to create a reasonable doubt about some element of the crime. 



-It requires only that the defendant “poke holes: in the prosecution’s story.
-Curley v. United States:  Curley and Ds charged with mail fraud and conspiracy to commit mail fraud
-Conspiracy requires “purpose to agree to commit a crime”
-Issue: Whether there was sufficient evidence from which a rational jury could conclude that Curley was guilty beyond a reasonable doubt.  (QUESTION OF EVIDENCE)
-Holding: There was sufficient evidence, judgement affirmed
-The jump in the Prosecutors reasoning: if he knew, he had a purpose
2. Affirmative defense
-admitting the basic crime, but arguing for acquittal based on extenuating
circumstances. (ex: self defense, insanity, etc.  )     
-in contrast to the case-in-chief defense, the legislature may place the burden of
persuasion regarding an affirmative defense on the defendant.    Ex: Prove that you were defending yourself. 
vi. Common Claims on Appeal
1. The judge instructed the jury improperly regarding a matter of law; 
(QUESTION OF LAW)
2. The evidence is insufficient to convict the defendant beyond a reasonable doubt 
(QUESTION OF EVIDENCE)
Sufficiency of the evidence
-guilty charges can be challenged based on insufficient evidence b an appellate court
-courts asks *“could a rational jury have concluded that the D was guilty beyond a reasonable doubt?”
-evidence viewed in light favorable to prosecution
vii. Standards of Review

-B4 a crim trial has ended, at the close of the prosecution’s case in chief, a defendant may move
for a “directed verdict” of acquittal, in which the judge directs the jury to acquit for lack of evidence. 
-After the trial is completed, if the D is convicted, D may appeal the conviction to a higher court for review of the sufficiency of the evidence.
Q: What is the standard of proof in this instance (at appeal)? 
A: It may be a surprise, but in these cases the TC and the APPC do not apply the reasonable doubt standard. Instead the standard of review is a more complex one. 
-basically, they give the prosecution, not the defendant, the benefit of the doubt. 
Curley v. US shows us this in action.
II. Intro to Criminal Statutes: 
 A. The Due Process Clause -- The 5th Amendment   
“No person shall be deprived of life, liberty, or property without due process
-Criminal law must be codified through statute, with its scope reasonably defined by the legislature 
i. Provides Fair warning to the public:  

-Vagueness can invalidate a criminal law for 2 reasons:

1. Fails to provide the kind of notice that will enable ordinary ppl to
understand what conduct it prohibits
2. It may authorize and even encourage arbitrary and discriminatory enforcement
 -Control the discretion of police, prosecutors and courts
-Bars retroactivity and vagueness
-City of Chicago v. Morales In 1992, the City of Chicago passed an ordinance that prohibited “criminal street gangs” from “loitering” in a public place with one another or other persons.  
4 components: 
1.Officer must reasonably believe 1 members of a group is a
gang member and must be in a public place
2. They must be loitering – defined as being in an area with no
apparent reason
3. The officer must order all persons to disperse and remove
themselves from the area
4. The person must disobey the officer’s order
-Issue: Does the ordinance violate the Due Process Clause?
-Holding: law failed to meet the requirements of the Due Process Clause b/c so vague and standardless that it leaves the public uncertain as to the conduct it prohibits
-People had to speculate what loitering was. What is a purpose? Chatting? There is no standard.. Thus,  Vague, No fair warning, Lacks discretion -Majority decided to favor the due process clause for all people.
ii. Principle of Legality
-Punishment must be authorized by law that is enacted by a state or federal legislature
-Mandates fair notice



-Prohibits retroactive application of law




-Commonwealth v. Mochan Mochan harassed a woman by calling
phone and calling her names and propositioning lewd acts. D tried and convicted b4 judge a misdemeanor. D appealed stating there is not law criminalizing what he did.    (APPEALING ON QUESTION OF LAW)
-Issue: Was there a misdemeanor he could be convicted of?
-Reasoning: Whatever openly outrages decency and is injurious to public morals is a misdemeanor under common law. 
-Holding: Judgement affirmed. 
-Dissent: (Was right!) This was not a crime ever before known to be a crime. The court overstepped its powers. It is the job of the legis. To state what constitutes a crime. No punishment without law. 
B. Statutory Interpretation: 
-Step 1: Plain Language
-Step 2: Canons of Construction



-Legislative Intent



-Lists and Associated Terms



-Statutory Structure



-Amendments



-Avoiding Absurdity



-Constitutional Avoidance



-McBoyle v. United States (SCt. 1931) (Question of Law) D Found guilty at trial
of transporting a stolen airplane, apr crt affirmed
-Motor vehicle defined as “an automobile, an automobile truck, automobile wagon, motorcycle, or any other self-propelled vehicle not designed for running on rails . . .”
-Issue: Is an airplane a “vehicle” within the meaning of the statute? 
-Reasoning: Crt used spec. language to determine the catch-all. List of associated terms had wheels that ran on the ground. No mention of planes by the legis. Planes were around when they made the statute. 
-Holding: Plane is not a vehicle in this sense, so he didn’t do this particular crime. 



-Keller v. Superior Ct (Cal. 1970) D assaulted his ex-wife, five months pregnant,
intending to kill the fetus
-The fetus was subsequently delivered stillborn as a result of injuries suffered during the assault. 
-Charged with and convicted of 2nd degree murder in CA
Issue: Is the fetus a “human being” within the meaning of the statute?
-Reas: “We recognize that the killing of an unborn but viable fetus may be deemed by some to be an offense of similar nature and gravity; but  . . . to thus extend liability to murder in California is a determination solely within the province of the Legislature.
-Hold: Legis. Intended to exclude killing of unborn fetus
-Step 3: Rule of Lenity 



-Ambiguities are resolved in the criminal defendant’s favor



-United States v. Dauray (2nd Cir. 2000) D had 13 pictures of child porn cut from
one or more magazine 

-Statute: prohibits the possession of “matter,” three or more in number,
“which contain any visual depiction of minors engaging in sexually explicit conduct”
-Issue: Whether  the photos constituted “other matter” within the meaning of the statute.
-Reasoning: Crt used Canons of Construction. 
-Lists/Assoc. Terms: can be read in favor of both D or P
-Avoid Absurdity: both P and D’s interp is absurd
-Holding: Rule of lenity prevails, D didn’t commit this particular crime
C. Statutory Traditions (2)
-*Common Law Statutes reflect the concepts and doctrines originally developed in
English courts   (we are responsible for knowing these for exam)
-Model Penal Code (MPC) Statutes reflect the concepts and principles recommended by
the drafters of the Model Penal Code
D. Basic Elements of Criminal Statutes
Four elements:
1. The Voluntary Act/The Guilty Hand (Actus Reus)
2. The Guilty Mind (Mens Rea)

3. Causation 
4. Attendant Circumstances
*each of these have to be enacted in a statute and proved before conviction.. Why? 5th Amendment
Q: What is the principle of lenity? 


A: Ambiguities are resolved in the criminal defendant’s favor
Q: Why do we have it? 


A: No punishment without law. Fair warning is necessary.
Q: How is the rule of lenity related to the justifications for punishment? Due Process?


A:Utilitarian: if a statute is vague it can’t deter people. Might not be morally culpable if
you did not know. Due Process: Fair warning, notice of what constitutes a crime.
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III. ACTUS REUS*
A. Voluntary Act
The notion that an act must be voluntary encompasses 5 interrelated principles:
1.  Acts are punished, not thoughts (See Brian Dalton example)

-Wisconsin v. Mitchell   (Are hate crimes examples of “thought policing?”)
D went and saw a movie about racism, made him angry
-D yelled “let’s go beat that white-boy” before running with his friends to go beat him up
-There was a penalty enhancement applied for hate-crimes
-D appealed his conviction and said it violated his 1st amendment rights
-Court: the “opinion”/intent was linked to the action. When hate motivates conduct it can be punished. 
Sidenote: Threats can be illegal because it still causes harm. 
2. The act must be volitional, as opposed to unconscious.

i. Voluntary Acts:

-Model Penal Code (Section 2.01(1))
-A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or an omission (failure) to perform an act of which he is physically capable
-Human agency required
           


 -Willed bodily movement  (State v. Martin) 
-Must be a conscious and desired movement
-Voluntary movement, conscious movements, Habitual acts are volitional 
-Courts have often expanded the scope of voluntariness to satisfy this requirement.  
-Raises issue regarding temporal scope (i.e., how far to go back in time) of voluntary action (See State v. Decina)


ii. Involuntary Acts:
-Forced acts are not volitional (e.g., being pushed)
-Coerced acts (e.g., under threat of death) usually considered an act, but a defense would likely be available (i.e., duress)
-reflex or convulsion
          



-bodily movement during unconscious or sleep
          



-conduct during hypnosis or resulting from hypnotic suggestion
-a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual
-State v. Decina   (timeline extended to show choice/voluntary action)
D was driving when he veered off road and killed 4 kids. Was diagnosed w/ epilepsy and
believed had seizure at time of accident.
-Issue: Did he voluntarily drive recklessly?
-Court: Involuntary action but was foreseeable. It was his choice to get in the car and drive knowing that he had seizure. Courts come to this decision in an attempt to deter recklessness. (general deterrence)
3.  The act cannot be coerced by the state 

-Martin v. State   How can you deter involuntary conduct?

Cops took a drunk man out of his house and put him in public to commit the
Crime. He had no choice in the matter, he did not choose to go in public
-Reasoning: It was not a voluntary act, we don’t want cops causing crimes.
4. Status Crimes: Conduct is punished, not status 

-The Eighth Amendment prohibits the criminalization of a person’s “status”

- Supreme Court: identity, condition that can’t be controlled. There has to be no choice. 
→  cannot be punished. 


-Robinson v. California  Statute in CA made it a crime to be addicted to
narcotics. An officer discovered several mark’s on D’s arms, and arrested him even though he was not disruptive and there was no evidence that he used drugs in CA.
-Issue: Can Robinson be punished for his status as an addict?
-Court: No Actus reus, can’t punish someone’s status of being an addict. 
-Views addiction as disease (leprosy, cancer)  
-Powell v. Texas Arrested for being drunk in public. 
D: punishing him for being an alcoholic (status)
-Reasoning: punishing conduct/ ACT of being drunk in public, not the fact that he is an alcoholic. 
-being in public is not a condition of being an alcoholic
-Holding: When there is conduct that flows from a status, can criminalize
-Jones v. City of LA 6 homeless in LA were arrested/cited for sleeping/sitting/lying on ground. There were not enough beds/space in the LA shelter to house all of the homeless. 
-Issue: is this cruel and unusual punishment?
-Reasoning: It is part of the human condition to need to rest, they can not help it. 
-Hold: yes! They have no choice. Can’t punish a status
5. Generally, a failure to act (an omission) that causes social harm cannot satisfy the act requirement. However, an omission can satisfy the requirement when there is a legal duty to act.       General rule: No liability for omissions.
Exception: Unless there is a legal duty to act.
a. Omissions:
    i. Common Law:
-The voluntary act requirement is satisfied when the state proves beyond a reasonable doubt that the defendant engaged in a voluntary act or an omission where she had the legal duty to act and the failure to act caused the proscribed social harm.
    ii. Model Penal Code (Section 2.01(3)):
-Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:    
-The omission is expressly made sufficient by the law defining the offense; or
-A duty to perform the omitted act is otherwise imposed by law
         

iii. When is there a legal duty to act?
1. If statute defining crime states it (failure to pay taxes, failure to register as sex offender)    (Bell v. State and )
2. If otherwise statutorily imposed (including good Samaritan statutes)
3. If arising out of a special relationship. What kind?
-Person has assumed care duties via relationship and the other person is somehow dependent (young, incapable, sick, etc.) (See People v. Beardsley) 

-People v. Beardsley Man was hanging out, getting drunk, with
a woman not his wife. She took morphine, he tried to stop her. He told someone to look out for her, too drunk to do so himself. She died from morphine.
-Issue: Did he have a legal duty?
-Reasoning: He did not harm her in any way. 







-Was she his spouse? NO







-Did he create the risk? NO







-Did he have a contract to care? NO







-Did he volunteer to care? NO, he told the boy
to watch over her
-Holding: No legal duty!
-Parent/child, husband/wife, master/servant 

-Commonwealth v. Howard D’s boyfriend continuously beat D’s
daughter, she did not do anything, may have been a part of it. 
-One day while the bf is beating her, she fell/hit head. She died do to her injuries from being beat. 
-Issue: Appealed on suff. of Evidence. Is D responsible? Was not protecting daughter reckless behavior? 
-Reasoning: she had a legal and moral duty to protect her daughter. She is morally culpable, and we do want to deter this type of inaction. 
4. If otherwise imposed by civil law
-Contractual relationship creating duty

-People v. Pestinikas  Ds made oral k and desppite receiving
payments to for the man, took him to empty house they owned and left him in screened porch where he died.
-Issue: Are Ds liable for murder based on their failure to act (i.e., provide care) if they had a contractual duty to provide care?
-Reasoning: Court uses Jones v. U.S. to interpret statute to show contractual duty to give care creates a legal duty
Legal Relationship? NO
Statute? Involuntary manslaughter? NO
Contract? YES (court uses this for reasoning)
Risk? Technically yes
Volunteer care? Technically yes
-Landowners and business owners
5. Created the risk, placed another in peril
6. Duty can be created by assuming care for someone and excluding others
(Voluntary Assumption of Care)
iv. Legal Duty to Act (in short)
-In order for criminal liability to attach, there must be some sort of legal duty to act, including: 
-Special Relationship (i.e., spouses, parent and child) THAT’S IT, no sibling duty
-Contractual Relationship to Provide Care
-Statutory Duty (both criminal and civil)
-Creation of Risk
-Voluntary Assumption of Care
-Defendant must know of the harm befalling the victim and be physically able to help
the victim
v. Omission analysis 
1. Did the defendant act?
2. If not, was the defendant under a duty to act?
2a. If yes, on what is that duty based, i.e., what is the basis for the duty?  Do one of the common-law bases apply?
2b. What was the defendant obligated to do, i.e., what is the content of the duty?
3. Did the defendant discharge that duty, i.e., did the defendant act as required?
3a. If no, was the defendant’s failure to discharge the duty (failure to act) a but-for and proximate cause of the harm (assuming the crime is a result crime)?
3b. If yes, did the defendant have the required mental states, regarding:
4. The facts on which the duty is based?
-Knowledge or awareness
5. The existence and content of the duty?
-Strict liability
6. The required mental states regarding the result and attendant circumstance elements of the crime charged?
-As stated in the definition of the crime 
IV. MENS REA*
***When making arguments on EXAMS, don’t use conclusions like “knowingly”, instead use definitions of these words “aware to a practical certainty”, etc. 
A. General Principles:
          i. Two Concepts of Mens Rea
-Old/Broad Conception (“Culpability”)
-An actor possesses “mens rea” if he or she realized that he or she was doing something wrong
-*Modern/Narrow Conception (“Elemental”)
-An actor’s “mens rea” consists of mental state or states described in the statute.  Those mental states “attach to” objective elements (i.e., result and attendant circumstances els) of the offense
-Regina v. Cunningham (1957) D tore off the gas meter of a duplex and didn’t turn off the gas which resulted in the asphyxiation of V in the other home.

-Issue: This was unlawful, but was it malicious?
-Statute: “maliciously” administering/caused to administer a noxious thing
which endangered someone. 
-TC: maliciously = wickedly
-Acc Crt: D must have acted with foresight. Maliciously mean “reckless” which is
a “conscious disregard of a risk and actin with foresight”. 
-Hold: Conviction quashed
-Requires some foresight of the consequences -Awareness of a risk of harm and a disregard of that risk - Roughly equated with recklessness
-Regina v. Faulkner D was a sailor on a ship. Attempted to steal rum at night and lit a
match to see, unintentionally setting fire to the rum and the ship. D was charged with
“maliciously” setting fire to a ship
-TC: instructed jury that if they found “he engaged in stealing the rum, and that the fire took place, they ought to find him guilty.”
-Issue: -Whether the judge properly instructed the jury on the question of maliciousness
-Reas: the act of burning down the ship must have been willful and intentional to charge him of this crime. Must have knowledge of fire and still acted anyway. 
-Hold: No proof that he did this willfully. 
ii. Subjective v. objective standard
                                   a. Subjective: asks what defendant actually intended or knew
(reflected in purpose, knowledge, recklessness definitions)
                                  b. Objective: asks what defendant should have reasonably known
(reflected in negligence)
                                 c.  Subj. punishes D’s actual bad thoughts, obj. holds D to standard of
care/conduct
B. Mens Rea/Intent
a.     Every “material element” of every offense has a requisite intent
b.     MPC categories: purpose, knowledge, recklessness, negligence
c.     Step 1: The Rule: determine intent for each element
                                               i. Consider text, precedent, statutory purpose/effect
d.     Step 2: The Conduct: determine defendant’s actual intent for each element
                                               i. Infer from extrinsic evidence

C. Common Law Mens Reas Categories:


a. Malice: has no inherent meaning; highly contextualized


b. Intent: (purposefully in MPC) purpose to cause a specific harmful result OR
awareness/knowledge to a practical certainty that harm is likely (almost certain) to result from action, although that harm is not primary purpose in acting. Result may either be the actor’s conscious desire or the actor may act with knowledge to a practical certainty that a harm will occur. 
-Includes both conditional and unconditional intent
Two versions of awareness:
1. Actually desired the outcome (intent/ purpose)
2. Not really a desired outcome, but knows it will occur (see c)

1. Natural and Probable Consequences Doctrine: Intent may be presumed
    where the natural and probable consequence of a wrongful act is to produce
    death, and such intent may be deduced from the surrounding circumstances,
    including the instrument used and the manner of inflicting a fatal wound. 

-State v. Fugate: Proving Purpose (or Intent)
D robbed a store, instructed V into basement, told him to turn around, shot thim twice.
-D: killing was accidental; insufficient evidence to infer purpose to kill (that is was D’s conscious desire to produce result - V’s death)
-Issue: Was there sufficient evidence for the jury to find that the defendant purposely (intentionally) killed the victim?
-Reas: Jury can rely on inferences. We assume ppl intend the consequences of their behaviors. 
-Hold: affirmed Natural/ Probable Consequences Doctrine
2. Transferred Intent: intent to cause one kind of harm cannot serve as proof of       
     the intent to cause another kind of harm (Regina v. Faulkner: sailor/ fire)

-EXCEPTIONS: intentional killing (homicide) 

-intent to cause one kind of harm can serve as proof of the intent to
cause the same kind if harm 

Ex: A intend to punch B, but punches C instead. A is still liable
even though did not mean to punch C. 
-People v. Scott  D engaged in a drive-by shooting at a park, intending to kill V1, but killing V2. D shot, but did not kill, V1 and V3.

-D charged w/ attempted murder of V1 and V3, and murder of
V2. 
-Issue: Can D’s intent to kill V1 be transferred to V2?
-D argued that “intent to kill” could only be used for one victim, can’t use the intent for more than one crime. 
-Court: Intent does not get “used up”



3. Specific Intent: Refers to crimes that require proof of further purpose (“X
with intent to Y”), or an actual purpose/knowledge requirement. 

a. An offense is a “specific intent” offense if it requires proof of:


i. Intent to commit some future act; or


ii. Special motive or purpose; or


iii. Awareness of an attendant circumstance

b. All “attempt” crimes are specific intent crimes subject to specific
intent defenses.
c. Defenses available to Specific Intent crimes but NOT to General Intent
Crimes:

i. Diminished Capacity (Partial mitigating defense)


-Voluntary Intoxication


-Mental Illness (just short of insanity)

ii. Honest and reasonable mistake of fact (partial mitigating
defense)  ?
iii. *When you have a partial mitigating defense to a SI crime
(ex: burglary), you will be allowed to use it as a complete defense against that SI crime, but you will be held responsible for the lesser-included general intent crime that you committed (ex: trespassing).



4. General Intent: The only state of mind required is an intent to commit the act
constituting the crime, not the consequences, of the act. The main question is “did the D intend to do the prescribed act?”

a. Ex: A commits an assault on B, which require that he only intended to
commit the physical act. 
b. People v. Atkins D hated this family, said he wanted to burn house down, got drunk and started a brush fire near their farm.
-Statute: “Any person who willfully and maliciously sets fire to or burns or causes to be burned any forest land is guilty of arson . . . the word willfully means intentionally.” willfully = intentionally
-D wanted to submit evidence that he was intoxicated to negate mens rea
-Intoxication evidence is only allowed for specific intent crimes
-Court: -none of the three spec. intent criteria are present in the
statute, so general intent, and no intoxication evidence allowed. 
*Notes: Conspiracy is specific intent. Even if they never commit the crime, they’re guilty for planning it
-specific intent = heightened awareness or heightened intent
 Example: Burglary - as long as D had intent to commit felony, and as long as D “breaks and enters” still guilty even if didn’t commit the act of larceny
-MPC abolishes distinction b/w specific and general intent crimes. 


c. Awareness that harm that is likely: (almost certain) to result from action(s), although
that harm is not the primary purpose in acting.
-Knowledge in the MPC context


d. Recklessness: (has awareness) One acts recklessly when they are aware of a
substantial and unjustifiable risk that will cause harm, but they consciously disregard that risk and act anyway. The risk must be of such a nature and degree that its disregard involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation. 
 

e. Gross Negligence: (no awareness) One acts negligently when he fails to perceive an
unjustifiable risk that a particular result will occur. The risk must be of such a nature and degree that the actor’s failure to perceive it, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation. 

i. Criminal v. Civil Negligence: criminal negligence is higher level of culpability
     than civil negligence  
-State v. Hazelwood D was captain of the Exxon Valdez, a ship that ran aground in Alaska, spilling 11 million gallons of oil. D was charged under a statute that made it a crime to “discharge, cause to be discharged, or permit the discharge of petroleum  . . . upon the waters or land of the state.” Misdemeanor when committed “negligently.”

-D wants the statute to require criminal negligence over civil
negligence be he wants a higher standard applied
-TC: applied civil negligence
-App Crt: applies criminal negligence
-Sup Crt: Reinstates civil negligence, but requires a gross deviation from the standard of care. 
-Santillanes v. New Mexico D cut nephews throat with a knife, charged with child abuse under statute that made it an offense to “negligently  . . . cause . . . a child to be . . . placed in a situation that may endanger the child’s life or health”
-What kind of negligence?
-Trial court: civil





-Supreme court: criminal, civil neg is insufficient
because scope of statute was to punish morally culpable behavior and therefore a mental state warranting such contempt was required (crim neg - gross deviation)




-*Note: “Willful” does not have a specific definition under the CL
although widely used

-MPC interpetted “willful” to mean acted knowingly

-Like “malice”, it is highly contextualized


-depends on the structure of the statute, etc.
D. MPC and Mens Rea

-A person is not guilty of an offense unless he acted purposely, knowingly, recklessly,
or negligently, so as the law may require, w/ respect to each element of the offense. 

-Act

-Attendant Circumstances

-Results
i. Purposely: (corresponds to CL intent) A person acts purposely with respect to a material element of an offense when:
-Result:  it is his conscious object to cause such result 
-Attendant Circumstance: he is aware of the existence of such circumstances or
he believes or hopes that they exist
Example: Burglary
-(a) Breaking and entering (b) a dwelling (c) with the purpose of committing a felony therein


ii. Knowingly: (corresponds to CL intent) a person acts knowingly with respect to a
material element of an offense when has knowledge to a virtual/practical certainty that
conduct will lead to a particular result OR to act w/ an awareness of the high probability of the existence of the fact in question (attendant circumstances)
-Result: need not be the desire of the individual
-Attendant Circumstance: is aware that such circumstances exist
a. Deliberate or Willful Ignorance = knowledge
-Conscious/deliberate avoidance of confirming the existence of a fact constitutes knowledge
-If D acts with an awareness of a high probability of the existence of the fact in question and avoids confirming that fact, it will be considered willful ignorance, which = knowledge



- State v. Jewell  D was approached by man in TJ who asked D if he wanted to
buy MJ, and then gave D $100 to drive a car over the border.
-Statute: Knowledge = awareness to a practical certainty
-D: lacked the req mens rea, didn’t know forsure car had MJ in it
-Issue: Can a fact finder look at behavior of avoiding confirmation of having drugs as knowledge of having drugs?
-Court: Positive knowledge is not required if D is aware of likeliness of committing crime. 
-If we allow this to be an excuse, everyone would use it.
**There had to be evidence that D deliberately took steps not to know. His testimony showed he did.



-*Note:



-purposely and knowingly with regard to attendant circumstances
requires awareness:

-knowledge to a virtual/practical certainty that conduct will lead to a
particular result

-result need not be the desire of the individual


iii. Recklessly: When an actor IS aware and consciously disregards a substantial and
unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature or degree that its disregard involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation. 


a. Objective and subjective standard - questions to consider




-part subjective: is he “aware” of the risk of harm




-part objective: based on a reasonable person standard of care, was it
Justifiable
-What did the actor believe was the probability that his conduct would cause the result?    (subj.)
-Why did he take that risk?    (obj.)
-Do his reasons for taking the risk as he saw it in fact justify his taking the risk he saw?    (obj.)         (If not, then the actor is reckless regarding the result)
-Raises a question of balancing social utility and probability of a particular type of harm happening
-Consciously disregards risk     -no justifiable reason to take risk
-Hypo: confident, army sharpshooter fired a rifle in a backyard where children were playing after he had been urged not to shoot
-D suspects the circumstances exist, but doesn’t believe they exist. Would a reasonable person have disregarded the risk?


iv. Negligently: A person acts negligently when they fail to perceive a substantial and
unjustifiable risk of harm  (they are unaware). The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care.
-No requirement of actual awareness of harm.
-Objective standard to Attendant Circumstances

-should the actor have been aware of the attendant circs/ harm?
- would “a reasonable person” have perceived the risk of harm?
*Punishment is a deterrence so they are more careful.
*Not really a mental state; a negligent actor SHOULD have had a mental state but didn’t
-Negligence is entirely objective b/c no awareness
*If no mens rea term, just add RECKLESS
-Mens Rea is the bedrock of Criminal Law 



-BUT, there are exceptions


-ppl can be punished for wrongful act, even w/o mens rea. STRICT LIABILITY crime
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E. Strict Liability

-A strict liability crime does not contain a mental element for one or more elements of
crime  (i.e, the act or attendant circumstances)
-Enables the imposition of criminal liability based on social harm, not moral fault
-Why? To punish wrongful acts
-Courts have imposed a strong presumption against strict liability offenses
-Why? b/c mens rea is bedrock
-*Court will read mens rea in even if left out, unless legis. specif. states strict liability
*Presumption: always a mental state, even when not mentioned
*Some parts of statute can be strict liability, and other parts can have mens rea
Speeding = strict liability *b/c leg. Is concerned with general public welfare, and moral culpability does not matter here

i. General Principles: 
a. Generally if there is no mental state spelled out in statute, it is implied
b. Exception:
i. A strict liability crime does not contain a mental element requirement for 1/more elements of a crime. The act itself is enough

-allows for the imposition of criminal liability based on social
harm, not moral fault

-ex: statutory rape
ii. Look at individual elements
iii. Look at purpose of whole statute
 

ii. Factors for Imposing SL


a. No Mens Rea Specified in Statute
-Early SL cases involving labeling
-“regulatory measures” and social protection
- US v. Morissette:  Morissette went hunting on gov’t property –a bombing range with spent casings. Decided to make some money on the trip by salvaging the bomb casings. Casings in a large pile, rusting, not organized. He took material, in broad daylight, with no attempt to conceal




-Statute: “Whoever embezzles, steals, purloins, or knowingly converts
government property is punishable by fine and imprisonment.”
-D: didn’t know it was gov’t property
-Issue: Does the statute require a mental state? strict liability?
-knowing = awareness to a practical certainty of a fact. Morissette did not know to a practical certainty that the bomb shells were not abandoned. 
-Hold: mens rea, knowingly, is applied to the gov’t property too!
Mens rea is important because punishment, deterrence and moral culpability depend on it. 
a. Small holding: “knowingly convert” required knowledge that property
belonged to another, i.e. the wrongfulness of the conversion
 



b. Big holding: general presumption of mental state requirement
i. Statutory silence should not be construed as eliminating intent
 



c. Established historical justifications and parameters for SL offenses
i. Public welfare health/safety offenses
ii. New regulatory rather than old “bad” offenses
iii. Controls a dangerous thing
iv. Defendant has care & control over potential harm
-shifting burden of care to person in control away from public/consumer
v. Small penalties/low reputational harms
iii. MENTAL STATE REQUIREMENT: STRICT LIABILITY
a. Definition: We don’t care what you were thinking. If you committed the act
that caused the social harm, you can be convicted under the statute (e.g. statutory rape. If the juvenile (who, for simplification sake, has sex with an adult) is under a set age—say, 14—then we don’t ask questions about consent or ask whether the D thought the juvenile was really 16. just convict.
b. MPC Default Rule: If no mental state element appears in the statute then the default mental state is recklessness. The MPC uses strict liability for violations (think: traffic ticket), and in one or two other instances not important for this class.
c. Common Law Default Rule: The baseline assumption is that every statute has
a mens rea requirement. If none appears, common law courts usually assume that the legislature intended the statute to be a general intent crime. There are exceptions to this rule, discussed below.
d. Spectrum of Cases where Courts are Likely to Find Strict Liability
-Common Law Crimes (rape, robbery, murder, arson) =  Almost Never. If Leg
wants to deviate must do so explicitly.                       
-Welfare Offenses (pollution, adulterated milk)   =      Not very often.  
-Quintessential SL Offenses   (adultery, bigotry, stat rape) =  Almost always.
 

iv. Factors typical of strict liability statutes (other than adultery, bigotry, statutoryrape):
-  No mens rea specified in the statute
-  Crime did not exist at common law
-  The statute punishes an omission (neglect)
-  Social harm is risk of injury as opposed to actual injury
-  Light stigma; light penalty
-Commonwealth v. Barrone D charged w/ homicide by vehicle. Entered traffic after waiting at stop sign for a couple of minutes. Motorcyclist crashed into her and died.
-“Any person who unintentionally causes the death...the operation of a motor vehicle or to the regulation of traffic is guilty of homicide by vehicle, a misdemeanor of the first degree, when the violation is the cause of death.”
-Court: plain language unclear, must interpret statute.
-mens rea = ”unintentionally” ...can be “no intent”, or “negligently”, There is some ambiguity here
-Homicide statutes always require a mens rea, so court reads “unintentionally” as “negligently”. 



-adds negligent: while driving, while causing traffic violation, and while killing.
-Hold: Since D acted reasonably while driving car, the statute was not met. She can’t be found guilty of this crime. Rule of Lenity.
v. MPC & Strict Liability
- Abolishes the idea of strict liability almost all instances, requiring at least a mens rea of recklessness unless one has otherwise been provided by the legislature (see section 2.02(1)).
-Allows for strict liability for those offenses designated “violations” rather than “crimes”
*Key Question
How does a mistake impact the prosecution’s ability to establish that the defendant acted with the requisite mental state?


-mistake of fact


-mistake of law
A: it pokes holes in the prosecution’s defense
V. Negating Mens Rea

-An individual is subject to blame and punishment because of a choice he or she has made to fall
below society’s minimal standards.
-When a person makes a mistake and causes harm, it is difficult to say that they made a choice
to violate social norms and are therefore blameworthy.
-A mistake may also negate the technical mental element required for imposition of criminal
liability under a particular statute (Case-in-Chief Defense)
-gets rid of moral culpability
-The basic rule is that ignorance or mistake of fact or law is a defense when it negatives the existence of a mental state essential to the crime charged.
 

As we’ve seen the prosecution needs to prove:
 


[   AR   +   MR   ] + C = Criminal Liability
 

Mistakes show up in the equation like this:
 


[   AR   +   MR - Mistake   ] + C = Criminal Liability  or a Reduced Liability
-Whether the defendant will get the “benefit” of a mistake will depend on the type of crime and level of mens rea required by the statute.  

A. Mistake of Fact > Case in Chief Defense


Two Types of Mistake of Fact Approaches (FORKS!)


1. Specific and General Intent Approach - Common Law



-Common Law Approach to Mistake of Fact
1.Identify the material elements of the statute
2.Determine the requisite mens rea and the elements to which the mens rea applies
3.Determine if the statute is specific intent or general intent.



a. Specific: mistake must be honest (good faith)




-mistake need not be reasonable




-People v. Navarro D charged with larceny for taking 4 wooden beams

from a construction site. He thought they were abandoned.
-Larceny:“The trespassory taking and carrying away of the personal property of another with the intent to steal the property [of another]”
-D made a mistake of fact argument. He did not know it was the property of another. This is spec. intent, not general.
Court: D is right, it is specific intent, so it only had to be an honest mistake. Reversed and remanded for a new trial.  
(*Sidenote: Prosecutors prefer general intent because it is easier to prove)



b. General: Mistake must be honest and reasonable



c. Common Law Limits on Mistake of Fact




i. Not every mistake of fact absolves an individual of criminal liability
even if relevant to a mental element
-State may constitutionally prohibit mistake of fact defenses
with regard to a specific element of a crime.
ii. Moral/ Legal Wrong Doctrine: A mistake of fact relating only to the
gravity/degree of crime, not whether a crime was committed at all, won’t shield a deliberate offender from the full consequences of the facts. 
iii. Bell v. State D (29) manipulated three girls (14, 16x2) into engaging in prostitution
-D charged w/  inducing a girl under the age of 16 to engage in prostitution 
-D: should be allowed to present a reasonable mistake of age defense




-Court: Legal Wrong Doctrine





-forcing V into prostitution was wrong (grave harm), so can’t use
mistake of fact to lower penalty.
-No exculpation for mistake of fact where, if the facts had been as D believed them to be, his conduct would still be illegal/immoral
Takeaways:
-In some instances, D’s are not allowed to make a mistake of fact
Defense
-For Strict Liability, D not allowed to make a MOF defense on specific elements of a crime
-The constitution allows the legislature to purposefully leave out mens rea in statutes if they want SL.
 (distinguish: Barrone where statute language was ambiguous
-Legal wrong doctrine: why? Because still morally culpable, still intended to violate the law


2. Elemental Approach - MPC Approach (some CL jxd)



-MPC does not look at general or specific intent, they just apply mens rea
to all elements (unless legis. Spec. strict liability)



a. Ignorance/ Mistake as to a matter of fact or law is a defense if:




i. The ignorance/mistake negates the mens rea req to establish a
material element of the offense

-Honest Mistake: sufficient to negate mens rea for purpose,
knowledge, recklessness

-Honest and Reasonable Mistake: sufficient to negate mens rea
for negligence




ii. See Morissette v. US




iii. Legal Wrong Doctrine - somewhat preserved





-MOF defense not available if D would’ve been guilty of another
offense had the situation been as he supposed





-However, D’s ignorance/mistake shall reduce the grade and
degree of the offense of which he may be convicted to those he would have been convicted of had the situation been as he supposed






-If we really believed the D in Bell, would have reduced
his sentence.  
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B. Mistake of Law



- Generally, Mistake of Law is no defense.



-Three NARROW Exceptions:



1. Reasonable reliance on an official interpretation of the law that is later
    found to be erroneous. 

a. Face of the Statute Itself

b. Obtained from a person or body responsible for official interpretation,
administration or enforcement of the law (to prevent entrapment)

-may not be on one’s own interpretation
c. May not apply to SL offenses
d. People v. Morrero: (MPC) D, a fed corrections officer was convicted
of carrying a handgun w/o a permit. The statute permitted peace officers to carry handguns w/o permits, and it was D’s personal misunderstanding that he was a peace officer
-D’s interpretation of the law came from the gun dealer or the statute (penal correctional institute)

-Peace office: an attendant, official, or guard
Of any state prison or any penal correctional
institution






-Court: Misconstruing the staute isn’t enough. D must
rely on an OFFICIAL interpretation (by a body tasked w/ interp/enforc. the law) of the statute that is LATER found to be erroneous. MOL did not work here.
e. U.S. v. Clegg: (CL) D charged w/ exporting firearms in violation with fed law in Pakistan 

-Claimed he was using an official interpretation of law based on
statements of higher ranked officials. Argues he acted reasonable, good faith reliance on their statements which led him to believe he was lawfully transporting firearms
-Court: D may assert MOL defense b.c he had relied on “official interp.”
(MOL did work due to precedent: Tallmadge case) SL offense. gov’t officials made him believe it was ok
f. State v. Fridley: (CL) D convicted for driving w/ suspended license. D
spoke with some1 at DMV who said he could drive w. work permit after sending forms

-Court: driving w. suspended license was SL crime that required
no mens rea to negate so D could not use MOL defense



2. Negation of the Mens Rea: If knowledge that the conduct/omission
      constitutes a crime is an element of the offense, MOL may be used to negate 
       mens rea.

a. Cheek v. U.S.: D evaded paying taxes for 6 yrs based on seminars he
attended. Honestly believed wages he earned as pilot were not income and imposition of tax by gov’t was unconstitutional, so D argues he didn’t act w. the requisite willfulness.

-Willful > the voluntary and intentional violation of a known
legal duty
-SCOTUS: In criminal tax cases the gov is req’d to prove that:

-the law imposed a duty on D

-that D knew of his duty

-and D voluntarily/intentionally violated that duty


-A certain awareness is required if you want to disallow
the MOL defense
-SCOTUS: D could have jury instructions for his honest, unreasonable belief that he was not req’d to pay taxes b.c that negated “willfulness”
-Constitutional arg the the tax system is unconstitutional:

-D is making an interpretation of what the means and whether
its valid/invalid. Therefore, it doesn’t negate the mental req bc he knows of the duty
b. Bryan v. US: D used straw persons to acquire firearms, filed off serial
codes, and sold to known gang members in NY. D charged w/ willfully dealing firearms w/o a federal license. 

-D: no knowledge of the federal licensing req

-Issue: Does D need to be aware of the general unlawfulness of
his conduct/that he was specifically violating the federal licensing re?

-Court: doesn’t require a specific knowledge of the licensing req.
as long as D knew what he was doing in regards to his conduct being unlawful.
3. Violation of Due Process: Under limited circumstances, prosecuting an
individual who lacks fair notice of a legal duty imposed by law can violate DP

a. Lambert v. US: D was a resident of LA for 7 yrs. She was convicted of
forgery, but didn’t register as a felon under code reqing people in LA for more than 5 days to register. D was later arrested on suspicion of another offense, and charged w/ a violation of the reg law. 
-SL violation so no mens rea req
-D: argues this is unconstitutional bc lack of notice
-Court: statute violates DP

1. Conduct is “wholly passive”

2. D was ignorant of duty to register

3. No reasonable probability that d knew her conduct
was illegal
-*When she first became aware of the ordinance, she
was not given an opportunity to comply. 
b. State v. Bryant: D was convicted sex offender in SC & FL. Release in SC for sex offense, notified of duty to register w. local authorities. D moved to NC, arrested for another crime, charged w/ failure to register as sex offender
-D: argues Lambert and that he lacked actual/probable notice of
his duty to register
-L> registration req was a general municipal ordinance

-Here> dealing w/ statewide registration programs
directed at a narrow class of Ds
-L> ordinance served as a general law enforcement device

-Here> sex offender reg program were enacted as public
safety measures
-Court: there was no violation of DP. D had constructive
knowledge bc he had signed forms and knew registration was required in other states where he had been convicted and was required in all states.
Mens Rea Summary: 
Model Penal code: If you are in an MPC jurisdiction, offenses will use one of 4 levels of
culpability (purposely, knowingly, recklessly, or negligently), see MPC Sec. 2.02.  While strict liability offenses are possible under the MPC, the statute should explicitly state that the legislative purpose is to create a strict liability offense (see MPC Sec. 2.05(1)(b)).   So if you are in an MPC jurisdiction and a mens rea element is missing (and there is no indication that the legislature wanted to make the crime a strict liability offense), the MPC instructs you to add the mens rea elements of purposely, knowingly, or recklessly (see MPC Sec. 2.02(3).
-Stolen umbrella hypo (see page 236, footnote a).  Sally takes Robert’s umbrella by mistake.  If
you are in an MPC Jurisdiction, the crime is Theft by Unlawful Taking or Disposition, which has “purpose” as the mens rea requirement (but see MPC Sec. 223.5, about what Sally is supposed to do when she discovers her mistake).
[   AR   +   Purpose to deprive owner of their property - Mistake about who  
owned the umbrella   ] + C = No λ
-Common law: If you are in a common law jurisdiction, you need to be able to identify a specific
intent offense which is one that explicitly contains one or more of the common law magic words (e.g., maliciously, willfully, intentionally).  A general intent offense requires proof of a culpable mental state, but which does not contain a specific intent.  In other words, it is enough that the defendant committed the actus reus with any culpable state of mind. Finally, some offenses will be strict liability offenses requiring no culpable state of mind at all.
-Stolen umbrella hypo (see page 236, footnote a).  Sally takes Robert’s umbrella by mistake. 
Sally is charged with larceny, a specific intent crime defined as “the taking and carrying away of another’s personal property with intent to permanently deprive the possessor of such property.”
[AR + Intent to permanently deprive owner of the property - Mistake about who owned the umbrella] + C = No λ
-If the crime was a strict liability crime, “the taking and carrying away of another’s personal
property,” then there is no way for the mistake to be considered in the equation since mens rea is not in the equation.
Key Point #3 – Mistakes under the Model Penal Code – Section 2.04 – The MPC does not make a distinction between mistakes of law and mistakes of fact.
Key Point #4 – Mistakes under the Common Law – 
-If charged with a specific intent crime, an honest mistake that negates the specific intent
required for commission of the offense is a complete defense.  The mistake does not need to be reasonable, so long as it is made in good faith.  
-If charged with a general intent crime, the mistake of fact must be honest and reasonable to
negate a culpable mind.  Also, in some jurisdictions, there are two additional tests, a moral wrong test or a legal wrong test (see Bell v. State).
VI. Causation

Definition: Causation is technically the causes social harm part of the act requirement: A voluntary act [or culpable omission] that causes social harm.

Rule: in order to be criminally liable, D must be the cause-in-fact (actual cause) & proximate
cause of the social harm
-SCOTUS on Causation
“When a crime requires not merely conduct but also a specified result of conduct, a defendant generally may not be convicted unless his conduct is both:
 (1) the actual cause, and (but for D’s actions it wouldn’t have happened)
(2) the ‘legal’ cause (often called the ‘proximate cause’) of the result.”  (basically was the result foreseeable to the Defendant?
-Burrage v. United States, 134 S. Ct. 881, 887 (2014). BOTH ARE NECESSARY!!!
Proving Causation:

1. Factual or actual cause: Is the D the “but for” cause of the harm?

-But for the defendant’s actions, would the result have occurred when it occurred?
-Must be an “operative link in a chain of events” which led to the result
-Need not be the only/sole cause of the result


-Hypo: D left her 8mo old in the care of her boyfriend. When she returned after a few
hrs discovered baby lethargic, not crying, appeared limp. D waited hours before summoning medical attention. V diagnosed with skull fracture and died. Dr. testified that baby might not have been saved even if immediate medical attention was sought (chance of survival was b/w 5-95%). 
-Is D the actual or but for cause of the death?
-Actus reus was an omission, but D had duty to act b/c of special parent-child relationship
-Assuming she had no notice or reason to believe bf was going to hurt child, is 5% chance of survival proof beyond reasonable doubt that her failure to act was the actual or but-for cause of death?
-If she had notice…People v. Howard
-Court 5% not sufficient to prove beyond a reasonable doubt that D was actual or but-for cause of death
2. Proximate cause: was the harm the foreseeable result of D’s actions?

-Some courts focus on the foreseeability of the:
       
(FORKS!!)   1. ultimate harm v. 
            
      2. manner of harm
-Often emerges in the case of intervening actors
-Proximate cause may not be found when conduct’s relationship to harm is “so extraordinarily remote or attenuated that it would be unfair to hold D criminally responsible.”
-Factors to be balanced:
-Is D’s conduct a direct and substantial cause of the result?
-Is the harm or the manner of the harm foreseeable?
-Is the harm too “attenuated and remote” to fairly hold the defendant liable?
-Factors that tend to break the causal chain

-Unforeseeable, intervening cause

-When V contributes to negligence
-Not an omission - intentional intervening harm
-Free, deliberate, informed human action of V
-If V reaches “Apparent safety”

-Commonwealth v. Rementer: D and Victim (gf) got into an argument one night while drinking
at a bar. V tried to leave by getting into her cab to drive away, but D followed her, assaulting her. D chased her, she was ran over by a car trying to get help. D charged w/ murder


-D argues car killed her, not him


-Court: D is the “but for” cause of death bc if he had not beat/chased her, she would not
have been killed by car.
-Court: proximate cause bc it was foreseeable that Ds actions would likely lead to her running from him in a street, which is likely to cause death. 
(side note: -Prosecutor focuses on foreseeability of the danger in general. And defense focuses on the foreseeability of the specific death) forks!
-Proximate Cause found: Rementer court looks at these cases:
•Commonwealth v. Skufca: D left children in locked room and a fire broke out, killing them. 



D: a fire was not foreseeable



*P: the danger that could arise from kids being locked behind doors is
Foreseeable
•Commonwealth v. Lang: Police officer died while in pursuit of D.



D: a cop dying was not foreseeable



*P: Danger arising out of a high speed chase is foreseeable
-Not Proximate Cause:
•Commonwealth v. Calvin: D threw rock at window in a home, startling one resident. The resident told his mother, who then had a heart attack.



*D: it was not foreseeable that throwing a rock through a window
would cause someone to have a heart attack and die
From these cases we can see that the courts may find proximate cause where the injury or resulting harm is foreseeable, but will not find proximate cause if the defendant’s conduct is too remote or attenuated in relation to the ultimate injury or result.

-State v. Govan: D and V were arguing over D’s alleged molestation of V’s teenage daughter. 
While V was trying to call the police, D  shot V  in the neck, paralyzing her. Later they were
married. In January 1985, V contracted pneumonia and died. Govan was charged with 2d degree
murder and was convicted of manslaughter.

-D rgues she wanted to die so did not take care of herself
-Issue: Whether Govan’s shot caused Keeble’s death?
-Court: D was the but for cause, and it was foreseeable that she would get depressed and not want to live

-Henderson v. Kibbe: D convicted of murder after they left he intoxicated robbery victim by the
side of the road in subfreezing temperatures, a half mile from any structure, without shoes or glasses, and partially clothed. V was later killed after being hit by a truck
-D charged with second-degree murder under a depraved heart theory of murder.
-D: truck driver is superseding cause; TC failed to instruct the jury on causation, an essential element to the crime
-Court: jury found that D was extremely reckless, which implies they believed there was foreseeability, and thus proximate cause. (harmless error)
Exam Tips: If causation is tested on the exam, you will either read about intervening acts
or events that clearly occurred between the D’s act and the social harm or you will be given a question that clearly asks about causation (Will the government be able to prove causation? Will the government be able to prove that D’s act caused the social harm)?
Note: Voluntary Human Intervention refers to a scenario where a person (the victim or a third
party) makes a voluntary and deliberate choice to intervene, and, in so doing, relieves the D of criminal responsibility. [Ex. Gunshot victim who can be saved by medical treatment refuses blood due to religious beliefs and dies because she refuses the routine transfusion. In jurisdictions (minority) that follow voluntary human intervention, the D who shot the V would be absolved from homicide liability].
When is Causation an Issue?   Conduct v. Result Offenses
-not all crimes require a causation element
Conduct crimes
-Defined in terms of prohibited conduct (i.e., unlawfully taking the property of another, with the intent to permanently deprive)
-No result required = no causation required
Result Crimes
-Defined in terms of prohibited result (i.e., unlawful killing of another human being)
-Result required = causation required
Key causation question:
“Was the defendant’s conduct so directly and substantially linked to the actual result as to give rise to the imposition of criminal liability or was the actual result so remote and attenuated that it would be unfair to hold the defendant responsible for it?”
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VII. Homicide: the unlawful killing of a human by another human

A. Common Law


-Rule: [Mens Rea + Act of killing + Proximate Cause + Death - Defenses]
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-Common Law Categories for Homicide Offenses
Murder: Malice Aforethought



-1st or 2nd degree
Manslaughter: Voluntary Manslaughter (mitigated murder)



-Involuntary Manslaughter (reckless or negligent killing)

-Mens Rea for Murder


-An unlawful killing of a human being is committed w/ malice aforethought and
constitutes murder when any 1 of 4 conditions are present:

1. Intent to kill: when one intends to cause Vs death


-the only express form of malice


-can lead to 1st or 2nd degree

2. Intent to commit serious bodily injury: when one intends to inflict serious
bodily harm upon V, even though he did not consciously desire to cause the Vs death, and did in fact cause the Vs death.

-can only lead to 2nd degree murder
3. An abandoned and malignant heart/depraved heart/ extremely reckless: extreme disregard and indifference for human life and safety

-can only lead to 2nd degree murder
4. Felony murder rule

-can lead to 1st (certain crimes like rape, burglary, etc.) and 2nd degree
murder


-Proving “Express Malice”
-Statement/confession         -Circumstantial evidence



-Natural and probable consequences rule
-Deadly weapon rule (i.e., pointing deadly weapon at a vital organ)

1. First Degree Murder: require PREMEDITATION + DELIBERATION, and must be
committed w/ malice aforethought.
-1st degree murder is a capital offense, meaning it can result in the death penalty
-Premeditation: (intent) thinking about killing b4 engaging in the homicidal act

-can occur while committing the act
-Deliberation: D thought about killing beforehand, measured and evaluated the
course of action, with a cool head and a rational state of mind



-requires time to reflect, a lack of impulse



-no minimum time



-time to deliberate alone doesn’t prove deliberation
*PREMEDITATION = INTENTION TO KILL
*DELIBERATION = THINKING ABOUT KILLING


-Premeditation and Deliberation Factors:



-Planning activity (bringing murder weapon to the crime scene)



-Motive (having a reason to kill V)



-Manner of killing


-Mens Rea for First Degree: intent to kill (express malice)



-Intent: A conscious desire to bring about death OR acting with knowledge that
to a practical certainty, death would result
-Proving Express Malice: confession/statement, circumstantial evidence,
natural and probable consequences rule, deadly weapon rule
-State v. Brown: D beat his 4 y.o son to death and charged w/ 1st degree. D was mad.
-Issue: Whether there was sufficient evidence of  premeditation and deliberation for a conviction?
-P: repeated blows is evidence of P&D
-D: bc D beat his son regularly, he wasn’t trying to kill him b.c. he wanted him to live and keep beating him
-Court: premeditation = the design or intention to kill. Can be established during the act of beating/killing.
-there was not any evidence of a cool mind/deliberation 
-evidence actually pointed to the D being in a rage at the time of killing
-Hold: no evidence to show 1st degree
-State v. Bingham: D raped mentally disabled woman (V). Charged with 1st degree murder. Expert testimony suggested that it would have taken 3-5 mins to strangle and kill V. D challenged sufficiency of premeditation. (Question of Fact)
-P: D strangled her for 3-5 mins, could have stopped but persisted, V was
found in a field in the middle of nowhere, suggests planning
-D: wanted to have sex w/ her and accidently killed her
-Court: believes the D’s argument, and questions possibility to deliberate while engaged in sexual activity
-Just because there is time to deliberate, does not mean it happened
-Hold: reduced to second degree murder
-Gilbert v. State: V had alzheimer’s and osteoporosis, was in severe pain and confusion. D took care of her vigilantly. V pleaded for someone to help her, wanted to die, and d shot her. V left no mercy will. 
-Court: good faith is not a defense to 1st degree. 



-Policy Question: Was the sentencing fair (25 years) for a 75 year old man?




A: not likely that he will do this again, it was a specific event of mercy




BUT: general deterrence - if they don’t punish him other husbands
might think they can get away with killing their wife

2. Second Degree Murder: the unlawful killing of a human being w/ malice aforethought
but without premeditation and deliberation. 
“Malice Aforethought”: Express malice = (Intent to kill) or  
Implied malice (depraved heart murder rule, or felony murder rule, intent to inflict grievous bodily injury)
      [INTENT TO KILL (EXPRESS) - PREMEDITATION AND DELIBERATION = 2D MURDER]
a. Intentional Homicide

-2nd Degree Murder: Committed w/ an intent to kill
*Approaching Intentional Homicide Questions
-Focus on demonstrating intent to kill





-Purpose: objective was to kill





-Knowledge: awareness to a practical certainty that death
would result
-Use precise, technical definitions
-Work through each component of the rule
-ANALYSIS is what is most important
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b. Unintentional Homicide

-Depraved Heart Murder

-Felony Murder

-Intent to Inflict great bodily harm
-Implied Malice Second Degree Murder
-“Malice in law means a depraved and wicked heart that is reckless and disregards the rights of others . . . To illustrate that: 
-If a man fires a gun into a crowd and kills another it is murder, because the fact of the reckless shooting of a gun is malice in law. That wicked and depraved disposition and that recklessness and disregard for human life.”
c. 2D Intent to Kill/ Murder


-a killing that was NOT premeditated and deliberated (i.e. an
instantaneous killing)
-Mens rea > intent to kill
d. 2D Intent to Inflict Serious Bodily Harm
-this is an unintentional killing
-Ex: D shoots wife, but only intended to shoot her in the leg

-even though the D didn’t intend to kill her and D didn’t have
knowledge to a practical certainty that she would die, D did have the intention to inflict great bodily harm and that’s enough to be considered 2D


e. Depraved Heart Murder: the extreme reckless disregard for the value of human life;
indifference to consequences
-Req subjective knowledge of a substantial and unjustifiable risk of death
-Substantial: likelihood of result, gravity of harm
-Unjustifiable: social utility of action/omission
-There must be no good reason (justification for taking risk is weak)
-Unintentional killing
-D must act with conscious disregard for life
-Conduct inherently dangerous 
-Indifference to consequences




Summary: D is aware that conduct is inherently dangerous to human life
and proceeded anyway
-Examples of Extreme Recklessness (Depraved Heart Murder)
-Russian Roulette (Malone)    -Vicious Dogs (Knoller)
-Shooting into a crowd            -Driving a car into a crowd
-Commonwealth v. Malone: D(17) plays Russian Roulette w V (13), his friend. Puts 1 bullet in hole 5. Pulls trigger 3 times (miscalculated) kills V. D honestly believed gun would not go off .
-Charged and convicted w/ Depraved Heart Murder




-engaged in game w/ high risk of death
-D: insufficient evidence of extreme recklessness.





(Arg for D: he put the bullet in the 5th hole, so he didtry to take
precautions so no one would get hurt. 
-There was no motive, He is too young to appreciate risk that death would occur, didn’t act extremely recklessly b/c tried to take precautions)




-P: D never intended to kill/seriously injure V. it is enough that he KNEW
his conduct involved an unacceptably high risk of death. 





(Arg for P: he knew of risk b/c he had the forethought to to put
bullet in 5th hole and tried to mitigate risk. the risk of danger/death is still substantial b/c death would follow, sever result, % of probability does not matter. inherent danger (gravity of danger) matters more than probability)
-Court: evidence was sufficient. 60% change of death, pulled trigger three times, and pointed gun at vital organs



-People v. Knoller: D’s dogs attacked and killed neighbor. D was aware dogs
were trained to fight, had history of behavioral problems, labeled was dogs. Charged and jury sentenced her to Depraved heart 2nd degree murder
-TC: set it aside b/v did not think evidence showed she actually knew the dogs were capable of death
-App Crt: Jury verdict reinstated
-SC: Both TC and App Crt were wrong. Remanded.
-Phillip’s Test: malice is implied when the killing is proximately caused by “an act, the natural consequences of which are dangerous to life, which act was deliberately performed by a person who knows this his conduct endangers the life of another and who acts with conscious disregard for life.”
(CA follows this - separates reckless from extremely reckless)


f. Felony Murder: any killing that occurs during the perpetration/attempt to perpetrate
an inherently dangerous felony. The mens rea req is that of the underlying crime. No mens rea req for the homicide. These are unintentional killings. 
-FMR artificially imposes malice as to one crime bc D’s commission of another
-Holding someone liable for murder even if:
-he or she did not intend to kill, didn’t intend to commit great bodily harm (second degree murder)  
-didn’t act with gross recklessness manifesting an extreme indifference to human life (second degree murder)
- In other words, liability is attached for first or second degree murder even though the defendant does not meet the standards ordinarily required for murder under the common law.
*Basically Strict Liability (no need to show premed + delib. for 1st degree/ or premed for 2nd degree) for killing if it can be proven that the predicate felony meets the requirement for felony murder (inherently dangerous)(ex: rape)
-Limitations on Felony Murder:



1. Inherently dangerous felony: can’t be committed w.o creating a substantial
risk that some1 will b killed; suggests a high probability that death will occur. 
-2 approaches to determining whether the felony is ID
a. In the Abstract: looks at the elements of the felony in the statute, not
the facts of the case. 
-People v. State: Mom blew up trailer/ killed 3 of her children while cooking meth. Charged w/ 2D murder under FMR.
-Court: when the danger is a matter of scientific,
medical/tech expertise, and not common knowledge a court must consider evidence to determine whether the crime is inherently dangerous (expert testimony)
-Outside evidence proved manufacturing meth is ID> the materials involved are ID so it doesn’t matter how many times D cooked, the danger isn’t reduced. 
-analogized it to the dangers of possessing a destructive device. 
*Court: probability is irrelevant. Courts focus on the gravity of potential harm/ potential for extreme danger.




b. As Applied: specific circumstances; looks at the way D committed the
felony. -Ad Hoc process/ determined on a case by case basis, b/c each case has different facts.
-Hines v. State: D is a felon went hunting with friends drunk,
thought he saw a turkey but shot and killed a friend. Charged w/ Felony Murder based on underlying crime of being convicted felon possessing a firearm. 
-Felony = possess. a firearm as a convicted felon
-Issue: is this felony inherently dangerous?






-Court: ID; circs created a foreseeable risk of death -
drinking, took an unsure shot through heavy foliage at dusk/dark. Even though felonious possession of firearm is not ID. 



2. Res Gestae: The killing must be in the course of or furtherance of the felony
AND there must be a causal connection b/w the felony and the killing in that the felony must be the cause of death. 
-Q1. The killing must be in the course of or in furtherance of the felony
-Q2a. Death must be related to the felony in time and distance (one continuous transaction)
-Q2b. The felony must be the cause of the death:
-Broad – But for cause of the death  
-Narrow – Death must be the consequence of the felony, not just a coincidence
-*Death must be related to the felony in time and distance, must be one continuous transaction.



-People v. Bodely: D robbed market, in parking lot as he was trying to
drive away, V stuck hand it car, D swerved/knocked him to the ground, V cracked his skull and died. 
-Felony = robbing/burglary (ID) no Q about his
-Issue: Was the burglary over by time he left the bldg?
-D: the felony ws over at time of death
-P: the felony was not over until he gets to a safe place, he was still trying to flee at time of death, so one continuous transaction. 
-Test: whether the felony and the homicide was part of 1 continuous transaction
-Court: 1 cont trans, D getting in car was furthering the felony bc he was attempting to evade detection, fleeing from scene
-*Causal connection between the felony and the killing
         -Broad approach: Felony must be the “But for” cause of death
-People v. Stamp: Ds robbed an office, the owner died 15 minutes later from a heart attack. He had heart problems.
-Felony = robbery (inherently dangerous)
-abstract: yes  -applied: here, yes 
-Part of continuous transaction? Not necessarily, D was Gone
-Issue: then, was the felony the cause of the death? 
-Court: used Broad approach. D was the “but for” cause of the death: if it was not for the felony, the V would not have died. Affirmed.
        -Narrow Approach: Death must be consequence of felony, not coincidence.
King v. Commonwealth: D and V were flying a plane with drugs. There was fog that caused them to have to lower plane, plane crashed and V died. D charged with FM of his accomplice
-Issue: Was death a consequence of the felony, or a coincidence?
-Court: Death must occur in furtherance of the felony, which it did not. Death here was a coincidence, was due to the fog. *There has to be a nexus w/ motivations of felony and the death. 
3. Felony Must Not “Merge” with the Killing: FMR is not applicable when the underlying felony was an integral part of the killing. Applies to assaultive behavior, such as assault w/ a deadly weapon. 




-Rose v. State: D jokingly pointed gun at V (GF), he thought it was not
loaded, it went off, struck her in the head and killed her. D charged with
assault w/ a deadly weapon and felony murder





-sidenote: “aggravated assault” (pulled out a gun and
threatened) no actual physical harm needed to be an assault. Threat is harmful, putting someone in fear is an assault. 
-P: aggravated assauly w/ a deadly weapon is ID crime, so no need to prove mens rea
-D: assault w/ a deadly weapon can’t support a murder conviction under FMR b/c to allow that would alleviate P from ever having to prove intent to kill in all cases wherein a killing results from a felonious assault.
-Court: if the felony itself (assaultive in nature) is the cause of death, P can’t separate assault from death to charge with felony murder. 






-Was the assault a nec. component of the killing? Yes,
so cannot be separated from killing





-*Need an independent felony separate from the underlying
cause of death to charge w/ felony murder. 
4. Agency Rule/ Killing Must Not be Caused by a “Third Party”: Only deaths caused by D or co-felons qualify for FMR. D is generally not responsible for death of cofelons. 
-Minority Rule: if underlying felony is proximate cause, the FMR Applies.
-A defendant may be guilty of murder for death caused by third party if the defendant engaged in a “provocative act” that triggered the death

3. Voluntary Manslaughter: Mitigated Murder: intentional killing that would normally qualify an
2D murder but is mitigated due to either provocation or diminished capacity. 
-Key Vol Manslaughter Questions 
-What should constitute legally adequate provocation?
-Who is the reasonable person?
-Should more about the D’s characteristics and perspectives be considered?
-Are there forms of provocation that should be banned?

-Partial Justification: What D did was wrong but not as wrong as otherwise would have
been but for V’s provocation

-Worthy Motive: D’s reason/motive for killing does not justify the killing, but his
or her motive nonetheless renders the killing less wrongful.
-Partial Excuse: D was responsible for what he did but not as responsible as he otherwise would have been but for V’s provocation

-Partial Incapacity: D’s capacity to control his desire to kill was partially
undermined
-Common Law Approaches to Voluntary Manslaughter
a. Old Common Law Categorical Approach

-The categories that are deemed to be as a matter of law legal 
adequate justificiations:


-Aggravated assault/battery


-Mutual Combat


-Witnessing the commission of a serious crime against family member


-Illegal Arrest


-caught wife in act of adultery
Inadequate:
-Learning of adultery
-Observing cheating by non-spouse
-Trivial battery
-Words alone “mere words, however aggravated, abusive, opprobrious or indecent, are not sufficient for provocation.”



-People v. Ambro: D and his wife had marital problems. Wife announced that 
he didn’t love D any more and wanted  a divorce, had gone to lawyer the day
before, she said she had lover and was going to take kids from him, he got knife, she egged him on and he stabbed/killed her. D is charged with murder
-D asked for a instruction based on provocation but was denied by the trial court. 
-Issue: Whether D was entitled to an instruction based on provocation
-Court: found that the “mere words” exception does not apply here, and can be used as defense of provocation in this situation because the words were “seriously provocation” (said the kids weren’t his, told him to kill her, etc.). Therefore, the D was entitled to have the jury here the instruction on voluntary manslaughter.


b. Modern Provocation Approach: 



-Requires that D: 




-Acted in heat of passion




-Must have been subjectively provoked





-reasonable person would’ve been provoked




-Must not have “cooled off”





-reasonable person would not have had time to cool off




-Causal link b/w provocation, passion and killing (V must be provoker)



-Reasonable Provocation:  Modern variation - jury decides if provocation was
reasonable provided judge doesn’t declare it unreasonable as a matter of law.
-Reasonable loss of Self-Control: if provocation is reasonable, the D’s loss of
self-control is reasonable, unless D had a reasonable opportunity to calm down. 
-Who decides?
-Judge makes initial determination about evidence of provocation before it can be presented to the jury
-Evidence may include:
-Actions of the victim
-Defendant’s response/loss of control
-Causal connection between victim’s actions and defendant’s response
-Evidence may NOT include
-Unique characteristics of defendant or idiosyncratic tendencies
-Common-law heat of passion
Reasonable Provocation → Anger (heat of passion) → Reasonable Loss of Self-control → Death

-People v. Berry: D and V got married, then she left for Israel for a trip.
When she got back she told him she found a better lover in Israel and that she was going to leave him. V taunted him for 2 wks w/ divorce and sexual excitement. D strangles her after waiting in her apt for 20 hrs for her to return. Jury convicted him with 1st degree murder
-Issue: Was he entitled to a voluntary manslaughter instruction?
-Reas: A reasonable person would not have cooled off in 20 hours. Some people get more angry with time instead of cooling off. 
-Hold: TC erred in not allowing voluntary manslaughter instruction b/c may be suff. evidence to prove provocation.
-Looking at People v. Berry:
-1st degree murder? need premeditation (intent to kill) + deliberation (thinking of of killing with cool mind)
-A: Premeditation evidence: took phone cord, wrapped it around her neck and choked her to death
    
Deliberation evidence: said “yes, no, yes” when she asked if he
was there to kill her






-waited 20 hours for her (lying in wait)






-past evidence of stabbing ex wife
-1ST DEGREE MURDER ELEMENTS ARE MET, BUT SAME FACTS CAN BE USED TO PROVE VOLUNTARY MANSLAUGHTER (like what the court held)



-Defining the Reasonable Person: Would an RP who knew what D knew (events,
not unique characteristics) in a same or similar situation have been provoked?

-Not an ideal person but a regular person

-Takes into account age and gender of D

-Does not include unique characteristics of D


-bad temper, psychosexual history, racial determinations, past
trauma
-it is a legal construct
-Commonwealth v. Carr: D arrested and charged with the murder of a lesbian couple he found having sex at campsite. D convicted of 1D murd
 -D: was reasonably provoked and should therefore be convicted of voluntary manslaughter. Attempted to enter his “psychosexual history” into evidence in support of his reasonable provocation claim, which was rejected      
-Court: D was provoked, but his reaction was not reasonable at all, so no evidence as allowed at all. Personal characteristics are irrelevant. 
-Takeaway: The D is not used as the “reasonable person” His actual characteristics and background does not matter (in this approach)
-Objective test
-“The ultimate test for adequate provocation remains whether a reasonable man, confronted with this series of events, would have become impassioned to the extent that his mind was incapable of cool reflection.”    (CA approach)

4. Involuntary Manslaughter: the unintentional killing with criminal negligence, defined as
either gross negligence or sometimes recklessness (mens rea inconsistently defined)
-Common Law Approaches to Involuntary Manslaughter
-Killing with criminal (gross) negligence  (MAJORITY APPROACH)
-Gross deviation from standard of care that a reasonable person would exercise



-Who is the reasonable person?
-Other approaches:
-Recklessness (Commonwealth v. Welansky)
-Civil negligence (minority approach, only by statute) (State v. Williams)
-Criminal Negligence Manslaughter: A killing that occurs due to a gross deviation from
the standard of care a reasonable person would observe in D’s situation that goes beyond civil negligence but is NOT enough to be considered gross recklessness/negligence (depraved/malignant heart)

-Ex: negligent handling of firearms - most common type of involuntary
Manslaughter
-Negligence re: result -- Should the actor have realized that his action created a
substantial and unjustifiable risk of causing the result? Would an RP in the actor’s situation have realized that his action created a substantial and unjustifiable risk of causing the result?
-Negligence re: Attendant Circumstances -- Should the actor have been aware of the attendant circumstances? Would a RP in the actor’s situation have been aware of the attendant circs?


-Civil Negligence: failure to perceive a substantial and unjustifiable risk that harm will
occur.

-Minority approach, only by statute

-State v. Williams: D’s (native americans) baby dies from lack of medical care. D
was sick for 2 wks, stops eating, develops gangrene. D had taken the baby to the Dr on several occasions. Parents never made it to high school, and thought the baby only had a toothache. Charged w/ Involuntary Manslaughter.
-Issues: Whether involuntary manslaughter requires ordinary or gross negligence?
-*Omission case b/c they had a legal duty to care for child and “didn’t” by not taking it to doc
-Ds pushed for criminal negligence (b/c punishment = prison)





-gross deviation from standard of care of reasonable person
-P: civil neg., just a deviation 
-Court: applies civil neg. An RP would have exercised more caution.
-Who’s the reasonable person? (Native Americans children were being taken away from them, they were in fear of this so didn’t take boy to doc)




-Policy: Prosecutorial Discretion - Should the prosecutor have charged
them? -how can you deter someone who had no intent/ may not be morally culpable?


-Commonwealth v. Welansky: D was owner of nightclub, was at hospital at the time of
the fire that killed over 100 people. The emergency doors were locked/not opening, causing people to be stuck inside. 
-*Omission case: had duty b/c he created the risk
-Mental state is at issue: involuntary manslaughter needs reckless (awareness of substantial and unjust. Risk of death)



-Pros: he didn’t train people or have protocols. D didn’t check doors himself.
Fire is always a danger when there is a large # of people. There were flammable items in club. 



-Def: D wasn’t even there. 8 days before the fire marshall inspected and said it
was safe, so D was not aware of risk.
-Court: suff. Evidence that he knew of risk, affirmed (prob public outcry is why he was sentenced)
Summary: 
CL Theories of Intentional Homicide
-First Degree Murder:
-Requires intent to kill (i.e., premeditation) and deliberation (weighing decision to kill with cool
mind)
-Second Degree Murder:

-Requires malice aforethought, i.e., intent to kill (- premeditation and deliberation, - provocation)
-Voluntary Manslaughter:

-Requires intent to kill + provocation
Common Law Second Degree Murder - Implied Malice
-Intent to inflict grievous bodily injury
-Depraved heart murder
-“Extremely reckless disregard for the value of human life”
-Felony murder rule
 
- Intent to commit a felony during the commission of which death results
*On the exam, show your work. If you think 1D or 2D are not relevant, tell her why. Ex: b/c this and this, it is not a good argument to charge them with this. 
VIII. Inchoate Crimes: incomplete, imperfect, or unfinished crimes

Ex: attempt, accomplice, conspiracy, solicitation
A. Attempt: A criminal attempt is an act that, although done with the intention of committing a crime, falls short of completing the crime It requires:

1. A specific intent to commit the crime; AND

2. An overt act in furtherance of that intent. 
-In order to be guilty of an attempt crime, D must go beyond just mere preparation of committing the crime and enter a zone of perpetration. 
-Attempt = specific intent crime, even if underlying crime is general.

-CL: Attempt can be a felony, but often results in the reduction of a punishment to roughly half
of the completed offense. 
-MPC: punishment for completed crimes and attempted crimes are the same
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1. ACT requirement: Necessary to ensure that criminally culpable conduct is being punished as
opposed to “mere preparation.”

a. Common Law: objective approach that focuses on the dangerousness of the act. The
acts are important independent of intent. 

1. The Dangerous Proximity Test: (dominant CL test): D crosses the line from
“mere preparation” when they are in “dangerous proximity” to proscribed conduct/result. The focu is on what is left to be done. 
-People v. Rizzo: Ds attempted to rob a man who was going to take the payroll to the bank. They had guns. When D jumped out of the car and ran into the building, all 4 were arrested. 
-D had not found the V, not was he in the building. 
-Applies dangerous proximity test
-Court: when there is little left to be done, THEN D is in close proximity. Here, D hadn’t even found V yet. 




-Renunciation Defense Hypo: If V had been in the bldg, and D had
entered the bldg, but then decided he didn’t want to go through w/ the
robbery, and goes back to the car, would D have renunciation defense?

-Most courts: D has completed crime once he’s approached
dangerous proximity

-Other courts have softened
-D can abandon anytime before dangerous proximity and will have a renunciation defense



2. The Unequivocal Test: Conduct must demonstrate that D’s intent to commit
the crime was unequivocal. Focus is on what is left to be done, but it is less close to the completion than dangerous proximity. More broad, less forgiving. 

-People v. Staples: D rented room above bank using false name, brought
tools and started to drill holes in the floor to get to the vault of the bank below, but abandoned attempt and confessed to police when arrested after he was reported by landlord.

-Court: The drilling was a step toward the completion of
burglary and the beginning of the “breaking” element. D began to commit the crime, so he demonstrated unequivocal intent to commit it. 


b. MPC Approach: subjective approach where the focus is on the intent and
dangerousness of the actor.

1. Substantial Step Test: D must take a substantial step toward the commision
of the crime; it must be strongly corroborative of the actor’s criminal intent. Focus is on what D has already done rather than what is yet to be done. What is considered a substantial step will vary with the crime. 

-State v. LaTraverse: D attempted to threaten undercover officer
scheduled to testify against him. D drove by V’s hoes in the middle of the night, parked, shut off his lights. V called for backup. They found D driving away from V’s house with a rag, bat, wire coat hanger, matches, gasoline, and a noe directed to V.
-The test is much further back on the mere preparation and
complete result spectrum. It is closer to preparation than complete result.  
-Court: D has taken a substantial step toward commission of the crime beyond mere prep.
-D argues abandonment

-Bears the burden of proving he voluntarily and
completely abandoned efforts. 

2. Mens Rea Requirement for Attempt Liability


1. Common Law Mens Rea: attempt requires intent to commit the underlying offense,
even if the mens rea for a completed offense does not require an intent to cause the
prohibited harm. 



-People v. Harris: D & V datin. They argue in car
and V tries to escape. At some
point, he retrieved a handgun from the car, pointed the gun at her at various periods and subsequently fired as she attempted to drive away from him.
D was charged with attempted murder.
-D objected to jury instruction: could convict D of attempted murder if he had the intent to kill or cause serious bodily injury
-Court: improper instructions, to convict of attempted murder, nothing less than intent to kill must be shown. 



-State v. Hinkhouse: D has HIV. Continues to have unprotected sex w/ many
women (except the one he intends to marry - uses protection w/ her) despite being aware of his HIV status and signing a form his probation officer had given him acknowledging that spreading HIV is like murder. Charged w/ 10 counts of attempted murder. 

-D must consciously desire the death of these women

-D: insufficient evidence showing he acted w/ intent to kill

-Court: sufficient evidence for jury to find he acted purposely; could be
inferred from his conduct. 


2. MPC Mens Rea: a D who acts with the purpose to commit the underlying offense OR
w/ knowledge to a practical certainty that his conduct will cause the prohibited result satisfies the mens rea for attempt. 

3. Causation Requirement: no causation necessary bc the act was incomplete. 

4. Attempted FMR and Manslaughter


a. Attempted FMR:D is robbing a bank and in the process, D fires a gun, wounding
V.  If V dies, D could be found guilty of felony murder. If V lives, can D be found guilty of attempted felony murder? 
-Most jxs say no b/c of lack of mens rea.
b. Attempted manslaughter: The brakes on D’s car were old and sometimes
failed to work. Fully aware of this fact, and of the danger to others, D drives to the grocery store. D drives safely. A police officer, who was aware that D’s brakes sometimes failed, charged D with attempted manslaughter. Does D have the mens rea for this crime? 
- No, neither under CL nor MPC—didn’t have intent/purpose...could maybe argue knowledge to a practical certainty to infer purpose but not very strong argument, more reckless than anything and that’s insufficient mens rea for attempted manslaughter.

5. Defenses to Attempt


A. Defense of Impossibility



1. Pure Legal Impossibility: CL and MPC defense




-impossible as a matter of law b/c it’s not a crime. 




Ex: D wear Giants gear to dodger game, thinks it is a crime, intends to
make a scene and get arrested, not a crime so can’t be charged.
2. Hybrid Legal Impossibility: CL defense , but not don’t use b/c makes no sense 
-factual legal impossibility: if the intended crime is impossible bc of
some physical impossibility unknown to D.
-Ex: buying what you thought were stolen goods, but actually weren’t stolen goods




-U.S. v Thomas: D was dancing w/ V when she collapsed in his arms.
They put her in their car and 3 raped her. V never regained consciousness. D took V somewhere, they called cops, cops said she was dead. Expert testimony conclude V dead b4 rapes occurred. Ds had no way of knowing she was dead. D’s charged w/ attempted rape. 

-Court goes w/ the facts as D thought they were . if she was
alive as they presumed her to be, they’d be charged w/ rape
-Ds took substantial steps. Thus, D is guilty of attempted rape notwithstanding their factual mistake of V



3. Factual Impossibility - no defense



Model Penal Code ◦MAJORITY RULE
-Abolishes the defense of impossibility for attempted crime
-Liability imposed based on the facts as the actor believed them to be (5.01(a))


B. Abandonment Defense — must be voluntarily abandoned
-Abandonment isn’t complete/voluntary if its motivated because
-A. D fails to complete attempt bc of unanticipated difficulties, unexpected resistance/circumstances that increase the probability of detection
-B. D fails to consummate the attempted offense after deciding to postpone to another time/victim
-No defense in CL if dangerous proximity or unequivocal tests are satisfied; any time before is okay
B. Accomplice Liability: A theory in which a person can be found guilty of the substantive crime (i.e. burglary) that someone else committed. This is an incomplete crime bc accomplice didn’t engage in the conduct that led to social harm.

-Derivative in nature (not separate category of crime) -- D is held responsible for the conduct of]
another person she is associated w/ on a theory of guilt.

-Ex: one is not guilty of being an accessory to murder, one is guilty of murder. 
-To be an accessory, actor must do two things:

1. Engage in an act of encouragement (actus reus); and

2. Purposefully encourage the commission of a target crime (mens rea)
1. Actus Reus: There must be some act or omission to encourage the commission of the target
Offense. Mere presence is not enough. There must be some affirmative conduct, acts or words,
from which a reasonable inference can be drawn that A’s purpose was to encourage the
commission of the crime. 

CL: an act of encouragement or assistance. A must in fact assist P in the commission of
the offense. The assistance given need not be substantial. Any assistance, no matter how trivial, counts. 

-Pace v. State: D (Pace) was driving car with 2 kids and wife. Man was in the
back seat. They picked up a hitchhiker, man in back robbed hitchhiker, PAce did nothing to stop it, but also did nothing to aid encourage it. 
-Was charged w/ robbery by being an accomplice
D: not liable b/c didn’t do anything to aid or encourage
Court: not liable, mere presence is not enough
HYPO: Pace case but man in back robbed or assaulted Pace’s son
=YES LIABLE, b/c Pace has a duty to protect son. (special relationship)
*FYI: You CAN be an ACCOMPLICE to an ATTEMPT crime**
-MPC: a person is an accomplice if he aids/agrees/attempts to aid in its
commission; OR fails to make a proper effort to prevent commission of the offense if there is a legal duty to act
-Broadens the scope of the act req bc it imposes liability for attempted aid

2. Common Law Mens Rea for Accomplice Liability: generally, an accomplice must act w/
(1) purpose of aiding or encouraging he primary actor AND (2) intend to commit the target
offense. 

-Traditional Purpose or Intent to Encourage the Object Crime


-Wilson v. People: D met a guy and they started drinking. D lost his watch
and accused the guy of stealing it. They devised a plan to break into a liquor store, and D helped the guy break in. Once the guy broke in, D called the cops and claimed he assisted so man would get caught as punishment for stealing his watch.
-if jury believes D, he didn’t have the mens rea to be an accomplice bc he did not intend to commit the target offense, even though he acted w/ purpose to aid or encourage man as primary actor.
-HYPO: student is working w/ police to purchase marijuana, goes to D to buy. D refers him to another person, draws him map to get to his house and student buys from that person. D is not guilty of aiding and abetting b/c even though he helped the crime to be committed, he did not intend to commit the crime himself (indifferent, no conscious desire)


-Accomplice in the Conduct: If a person, in intentionally aiding another, acts with the
mental culpability required for the commission of the crime - be it intentional or criminally negligent - he is liable for the commission of the crime. 

-D has to have the mental state otherwise required for the target offense

-D has to intend to aid the person in the conduct that constitutes the offense

-State v. Foster: D’s gf was robbed and raped. D finds someone he thinks is the
man, he and his friend beat him up, D gives friend knife and tells friend to keep guy in the alley so he can get his gf to verify identity. Man tries to escape, friend stabs and kills. D found guilty of negligent homicide
-D: can’t be guilty of intentionally attempting to commit an unintentional crime.
-Court: bc D only needs to have intent to commit an offense, not the specific intent to commit target offense, and only negligence is required for negligent homicide, D acted negligently by handing friend knife and failing to perceive a substantial & unjustifiable risk that death might occur and it did.
-Natural, Probable, and Foreseeable Consequences Doctrine: Liability is extended to reach the actual crime committed rather than the crime intended, when the criminal harm is naturally, probable, and foreseeably put into motion. Applies under CL only.

-Roy v. U.S.: D told Miller (informant) where to buy gun, set him up with Ross. 
Ross ended up robbing Miller, D charged w/ armed robbery & carrying a pistol w/o a license
-P: D knew or should have known that Ross was going to rob Miller; it was a natural/probable consequence of purchasing/selling an illegal weapon. 
-Court: robbery was not within reasonably predictable range of selling gun
3. MPC Mens Rea for Accomplice Liability: A person is an accomplice of another person in the
commission of an offense if:
-With the purpose of promoting or facilitating the commission of the offense . . . He aids or agrees or attempts to aid such person in planning or committing it
-When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense if he acts with the kind of culpability, if any, otherwise required with respect to that result.
-MPC abolishes natural and probable consequences doctrine; maintains accomplice in the conduct for result crimes and intent to aid
C. Conspiracy: exists when two/more people agree to commit the object crime, with proof of an overt act by one or more of the parties to such an agreement in furtherance of the conspiracy. Conspiracy begins with an agreement
-CL: D can be found guilty of substantive offense and conspiracy to commit substantive offense
-MPC: they merge, D can only be found guilty of one
1. Actus Reus
-CL: Requires an act of agreement b/w 2 or more people to participate in the criminal enterprise (bilateral approach). Must go beyond mere intention and into agreement. 
-Unlike accomplice liability, actual aid is not required.
-The act of agreement is often proven through circumstantial evidence
-Most jxs have added the additional requirement that there be an “overt act” in furtherance of the conspiracy so not just punishing thought crimes 
-Overt act may be relatively minor and still in the preparatory phase (ex. making call); closer to “mere preparation” on timeline than acts in attempt liability
-State v. Pacheco: Dillon, a PI, worked w/ D, another PI, who bragged about his illegal activities. Dillon became an informant for the FBI. Dillon told D he had been shortchanged in a drug transaction and was given 10k to take care of it. D agreed to kill. The 2 met at a lounge near the motel where the drug buyer was allegedly staying, procured a plan, and D left to the motel with a loaded gun. At the motel he did not call the buyer. When D left the lobby he was arrested.



-D: argues that he can’t be found guilty of conspiracy b/c it was not a real
agreement since Dillon did not actually agree/was pretending.  Said you need 2 people to agree.
-CL: Bilateral agreement requirement, 2 people agree in good faith.
-MPC: Unilateral agreement requirement, as long as 1 person believes there is an agreement
-In WA, the statute’s use of “agreement” didn’t specify what type of agreement, so court does statutory interpretation.




1. Plain languageL agreement = a meeting of 2 minds, this def. Favored
the D’s argument (bilateral/CL approach)




2. Policy/ legislature reasons: leg wanted bilateral approach to prevent
entrapment/ state  manufactured crime. 
-Dissent: thought bilateral approach is a bad idea b/c 1 side still had the intent and is still dangerous. 
-MPC: Requires agreement from at least one of the co-conspirators (unilateral approach, broader than CL)
-Overt Act: No person may be convicted of conspiracy to commit a crime . . . unless an overt act in pursuance of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired.
-In State v. Pacheco, D would’ve been convicted.
2. Mens Rea: the same in CL and MPC
-Specific intent crime
-Requires: 1) individual must intend to agree to conspire 2) with the purpose of committing the object crime
-Mere knowledge is not enough
-The agreement may be established even without express communication among all of the coconspirators, tacit consent is sufficient.
-People v. Swain: There was a drive-by shooting where V was killed. D had been in the van earlier that day but had left and was not in the van during the shooting. Charged with conspiracy to commit 2D.
-Issue: does a conviction of conspiracy to commit murder req proof of express malice, intent to kill, or can 1 conspire to commit implied malice murder?
-Holding: a conviction of conspiracy to commit murder reqs a finding of intent to kill, and cannot be based on a theory of implied malice
-Serious Crime Exception: Knowledge may be sufficient to establish agreement with intent/purpose to commit object offense when the offense is serious (usually violent crimes)
- Stake in the Venture: purpose may be inferred from knowledge when D has a stake in the venture
-Disproportionate profit
-Disproportionate clientele
- People v. Lauria: D was running a call service w/ a broad clientele. Some of his clients were prostitutes. D knew that the girls were engaging in prostitution and took the messages anyway. D charged w/ conspiracy to facilitate prostitution.
-D: knowledge isn’t enough; need purpose to agree and intent to commit the target crime
-Distinguishing case: Falcone > ppl were buying so much sugar for moonshine that D not only knew about the illegal activity but had a stake in the venture
-Court: D’s knowledge was not enough bc there was no evidence of an unusual volume of business; couldn’t say that he intended to commit the crime
Rule: nothing short of purpose to commit the crime will suffice.
3. Pinkerton Rule: conspiracy doctrine utilizing a form of vicarious liability for Ds who may not
have been aware of the scope of the conspiracy or agreed to specific crime as part of the original agreement, but can still be found guilty for acts committed by another member for:
-Those acts which fall within the scope of the conspiracy
-Those acts which were done in furtherance of the conspiracy
-Those acts that are reasonably foreseeable consequences of the conspiracy  
-Generally applies in 2 situations:
1. Where the substantive crime is also a goal of the conspiracy
2. Where the substantive offense differs from the precise nature of the ongoing conspiracy, but facilitates the implementation of its goals
-US v. Mothersill: Drug ring leader killed rival drug dealer and wanted to keep witness quiet so rigged microwave bomb and, while on the way to deliver, co-conspirators pulled over by police, officer searched car, opened microwave and is killed.
-Court: this was a reasonably foreseeable consequence of the conspiracy; considers 2 factors that were both present
-1. The substantial amount of drugs and money involved in the drug conspiracy
-2. Jury’s ability to infer that the conspirators must’ve been aware of the likelihood that another member would be using/carrying weapons and would use deadly force to protect conspirators’ interests 
-Court: Officer’s death was unintended consequence, but was a result of facilitating the conspiracy’s goals
-**MPC drafters reject the “Pinkerton Rule”
-Ending a conspiracy
-A conspiracy ends when:
-The goals of the conspiracy have been achieved;
-Co-conspirator withdraws
-Common law – not a complete defense, but limits liability for any criminal conduct after withdrawal from conspiracy
VIII. Affirmative Defenses: even if D is guilty of the crime, D is not culpable.
A. Excuses: even though D broke law and was not morally justified in doing so, D should nevertheless not be punished b/c lacks moral responsibility for actions
-1. Duress: D, an ordinarily reasonable person caught in unreasonable circumstances, claims she was threatened by another person w/ physical force (either to herself or a 3rd person) unless she committed a specific crime. Duress is a complete defense
-Common Law: not available for homicide, sometimes for FMR; may be used as mitigating factor during sentencing
-For D to claim Duress there must be:
1. A threat of death/grievous injury
·From a human being
-To D/family member (old rule)
-modern CL allows threat to anyone else
2. The threat must be present, imminent and impending
3. A reasonable belief that threat was real
·objective standard
4. No reasonable escape from threat except through compliance
5. D not at fault for exposure to threat
-US v. Contento-Pachon: D, cab driver in Colombia, was offered a driving job. When D goes to meet him about the job, he learns its actually to smuggle cocaine; family threatened. 3 weeks later, D complies, swallowing cocaine balloons and smuggling through Panama to CA. In CA he agrees to have stomach ex-rayed. 
-D: could not notify police b/c he was being watched and cops were corrupt but he complied w/ authorities as soon as he could. 
-Court: sufficient evidence for jury to decide he couldn’t escape threats and they were “immediate” enough.
-State v. Hunter: D was a hitchhiker, picked up by a group, one of them being Remeta. D asked to be let out. Cops pull over the car. Remeta shoots both of them. They drove to a hotel where 2 hostages were taken. At the hotel, D testified that Remeta ordered him to the other end of the building to be on the lookout, and then ordered him to watch the 2 hostages that were placed in the van or he would kill D. Remeta later killed the hostages.
-Court: D had no reasonable opportunity to escape. Remeta held the guns at all times, and Hunter was only briefly out of his sight

-Duress as a Defense to Murder?
-Common Law:


-No defense in the context of murder
-Split with regard to felony-murder
-May be used as a mitigating factor at sentencing
2. Insanity: a complete defense that excuses what would have otherwise been a criminal
offense due to a severe mental disability or disease.
Can be raised:
-Before trial (claim that D is incapable of understanding proceedings), often courts will wait until D can stand trial or force medication to make competent
-At trial (claim D should not be found guilty by reason of insanity)
-Burden of Proof
-Roughly 12 states require the prosecution to prove sanity beyond a reasonable doubt and 2/3 of states place the burden of proving insanity on the defense. 
-In most jxd, the BOP is a preponderance of the evidence.


-In federal courts, D must prove insanity by clear and convincing evidence
a. M’Naghten test: Cognitive; Common Law test (Majority)
-A person is insane if
1. At the time of the act
2. Bc of a mental disease/defect,
3. She didn’t know the nature and quality of the act; OR
4. She did not know what she was doing was wrong
-This is a cognitive test – it looks at the person’s understanding; it does not look at the ability to resist.
-US v. Freeman: D was selling drugs, sold them to an undercover agent, and claims insanity. Medical expert testified that D suffered from toxic psychosis and was unable to appreciate his conduct during the sale.
-Court rejects M’Naghten test
·Too narrow – focuses only on the cognitive progress rather than cognitive and behavioral
·Danger to society – ppl who have an inability to control themselves don’t receive the proper treatment and are released back to society
·No degrees of incapacity – there must be a total inability to distinguish btwn right and wrong
-There are ppl who fall on the spectrum
·Puts tight constraint on experts that they have to come to these conclusions that don’t resonate in medicine
-Court adopts MPC test and remands case
b. MPC Test: Cognitive and Behavioral
-A person is insane if
1. At the time of the act,
2. Bc of a mental disease/defect,
3. She lacked the substantial capacity to appreciate the criminality/wrongfulness of the conduct or
4. She lacked the substantial capacity to conform her conduct to the requirements of the law
-If D knows what he is doing is wrong, but he can not stop or control himself from doing it. 
-This is a volitional test - it looks at whether you are able to control yourself.
-MPC and M’Naghton
-Difference between know and appreciate
-Know is absolute
-MPC > appreciate > even if D has some degree of cognition, it asks how much of it is diminished
-Similarities > you cant use the fact that you’re continuously fucked up on drugs as an insanity defense
Commonwealth v. Smith: Involuntary Intoxication
Facts:D convicted of a DUI and sentenced to 48 hours to 18 months imprisonment
-D appeals the conviction, arguing that she should have been permitted to present a defense of involuntary intoxication
-She argues that she was wearing a pain relief patch that heightened the impact of alcohol use
Issue:  Was D entitled to present an involuntary intoxication defense?
-Court: she voluntarily drank alcohol, and she did not provide any evidence that the patch increased intoxication effects. 
Involuntary Intoxication
-Traditionally treated like a temporary insanity claim
-Four situations:
-Intoxication caused by the fault of another;
-Intoxication caused by an innocent mistake on the part of the defendant;
-Defendant unknowingly suffers from a condition that renders her abnormally susceptible to a legal intoxicant;
-Unexpected intoxicant results from legally prescribed drug
-D has the burden of proof
B. Justifications: focuses on the correctness/justness of D’s actions
1. Necessity: aka “choice of evils” – sometimes the greater good is served by breaking the law, when harm caused by breaking law is less than harm avoided by the action. This is a complete defense where the court excuses this particular D under this particular situation but still upholds the law; merely carving exception. Necessity is NOT applicable to homicide
-Common Law Elements:
1. D must reasonably believe the harm avoided is imminent
2. D must reasonably believe no adequate legal alternatives exist
3. Harm caused < harm avoided
-harm caused is the harm the law defining the offense sought to prevent
-harm avoided is harm D reasonably foresaw avoiding at the time of choice
-D must believe he chose the lesser evil and must in fact have done so
4. Direct causal relationship btwn D’s action and the harm avoided
5. Not preempted by legislative judgment
6. Clean hands, i.e., D wasn’t neg in bringing about situation requiring a choice of harms
7. Limited to situations created by natural forces/non-individual forces
-US v. Schoon: Ds arrested after protesting US presence in El Salvador by invading IRS office and throwing blood on walls. Ds use necessity defense, claiming that the harm they caused was to prevent greater harm in El Salvador. 
-Indirect civil disobedience: violating a law which isn’t, itself, the object of protest
-Direct civil disobedience: protesting the existence of a particular law by breaking that law
-Court: no situation where an indirect civil disobedience action will ever satisfy necessity
-this is our gov’s policy, so this isnt a harm (haha)
-P had legal alternatives
-This is not imminent, but an ongoing policy
-Not clear that this will eliminate the harm
-P throwing blood on the IRS walls won’t alleviate the problem in El Salvador
-Commonwealth v. Hutchins: D had a chronic disease that caused severe pain and inability to eat. wasn’t able to get effective treatment and starts using pot to alleviate symptoms. D attempted many times to obtain a prescription for marijuana or permission to participate in a research study.
-D: greater harm is dying, being in pain
-Court: diminishes the harm to D and concludes the harm to society is greater
-In Re Eichorn: D violates a public ordinance when he sleeps in a public area and raises necessity defense.
-Choice of 2 evils: either not sleep or violate the law and sleep
-Court: D has a necessity defense
-Imminent harm
-More homeless than beds in shelter
-Failure to sleep causes psychological/physiological problems
-No alternatives
-Preempted by legislative intent: If they don’t allow this guy a necessity defense, this could be unconstitutional
-MPC: Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:
-Balance of harms: same as CL and
-Legislature has not spoken in statute or clear legislative intent
-*NOT available for reckless/negligent offenses if D was reckless/negligent in getting into the situation OR in appraising the situation
-Balancing Metaphor:
-What harm did D reasonably foresee avoiding by committing the crime?
-What harm did the law defining the offense seek to prevent?
-Then, did D in fact choose the lesser evil?
-MPC: uses subjective standard   and     CL: uses reasonable person standard
2. Pure Self Defense (complete OR partial mitigating defense)
-Traditional rule: A person is justified in using deadly force if s/he honestly and reasonably believes that s/he is in imminent danger of death or serious bodily injury from an aggressor and force is necessary to avoid the danger. 
-Common Law
-(Imminent) threat, and the
-Force is necessary to repel threat
-Force is proportional to threat
-Reasonable belief that all 3 factors exist
-Reasonableness standard (semi-objective): whether a reasonable person in D’s situation would have feared an unlawful use of deadly force
-The defendant does not have to be right as long as the jury believes the D thought it was reasonable (self-defense and insanity can be used as defenses to homicide, sometimes intoxication can mitigate)
-What is D’s situation?
-Size of the parties, physical space occupied by parties, events leading up to encounter, D’s prior knowledge of assailant, D’s specialized knowledge

-People v. Goetz: D, who had been previously mugged, was on subway when a boy approached him and said “gimme five dollars.” D thought they were going to mug him. Vs didn’t have any weapons that D could see. D shoots them with an intention to kill each and every one of them.

For attempt needed - mens rea: purpose to kill, and act:
substantial step (NY is MPC)
-Issue: how objective is the standard? Is it reasonable to the actor? Or is it based on what the reasonable person would do?
-Court: objective standard, but taking into consideration the actor’s circumstances/situation, and their history; it’s a reasonable person in D’s situation


-State v. Steward: D shot abusive husband after years of abuse and mental health issues. D waited 2hrs, and then shot husband while he was sleeping after she was assaulted and later found a loaded gun in the house.
-Experts utilized Battered Woman’s Syndrome to explain the cycle of abuse that battered individuals often confront, which culminates in “learned helplessness” to demonstrate the following in the context of self-defense:
·Reasonableness of fear (given past actions)
·Imminence of threat (given pattern and unavailability of alternative options)
·Why D may not have left the abusive situation or viewed exit options as futile
-Court: D was not entitled to self-defense instruction bc it was not imminent
·Distinguishes State v. Norman: threats were more direct and continuous
-MPC: slightly more extended than imminence, good faith belief instead of reasonable
-Threat of unlawful force
-Force immediately necessary to protect self
-Good faith belief in the above
-Completely subjective
-Deadly force OK to protect against death, serious injury, kidnapping, rape
-Limitations on use of self-defense
-Initial Aggressor Rule: D must not be the initial aggressor
-If D is the initial aggressor, they must cease the confrontation in good faith and express the cessation of hostilities to their opponent.



-If D initiated non-deadly force and opponent escalates by using deadly force, D
may respond in kind (in many states)
-Duty to Retreat
-Traditional CL required an individual to retreat if they can do so safely (exception: castle doctrine—not in one’s own home)
-Modern CL: stand your ground provisions; no duty to retreat from attacker in any place in which one is lawfully present   (in CA)
-MPC: if the actor knows they can avoid the necessity of using force w/ COMPLETE safety by retreating/surrendering, they must retreat
3. Imperfect Self-Defense: when an individual had an honest but unreasonable belief in the’

need for deadly force
Common Law:
-In most CL jurisdictions, the D would not have a defense
-In some CL jurisdictions, the Ds culpability would be reduced to voluntary manslaughter (partial defense)
MPC: D’s culpability would be reduced to either manslaughter or negligent homicide (partial defense).
4. Castle Doctrine: Defense of Habitation
-Generally, deadly force is not permitted in order to protect property. However, when defending one’s home, deadly force may be used to prevent what the actor reasonably believes is an imminent unlawful entry and that the intruder intends to commit a felony or kill/cause great bodily injury
-CA: creates presumption that belief to use deadly force is reasonable when V unlawfully entered D’s home (cuts out the second part of the general rule)
-“Home Protection Bill of Rights”
-Unlawful and forcible entry into a residence
-Entry must be by someone who is not a member of the family or the household
-Deadly force must be used against the victim
-Residential occupant must have knowledge of unlawful and forcible entry
People v. Brown: D had a fight with contractor. D was on his porch, which was open and had no protective screen. D believed V was going to hit him w/ hammer and shot him from his front porch. D was charged w/ 2D and uses CA Home Protection Bill
-P: there was no forcible entry to his home bc this was on a porch
-D: his porch is an extension of his home
-To determine whether D’s porch fell within the scope of “residence” Court used the reasonable expectation test > whether the nature of a structure’s composition is such that a reasonable person would expect some protection from unauthorized intrusion
-Court: no, this is a public area like a sidewalk; no expectation of safety on your porch
IN CLASS HYPOS:
1. Punishment:
Exercise: You be the Judge
FACTS: D has blood alcohol level 3 times the legal limit and illegally drinking (16 yo). Killed four people and seriously injured another.  
What sentence should he get?
PROSECUTION: at least one life sentence; killed four people
-giving him less than a life sentence doesn’t address retribution - not a proportional punishment
-deterrence rationale - set a precedent for other people that you can’t just kill four other people and walk away
-set a precedent that affluent criminals have a different punishment than those who are less affluent - undermining the legitimacy of criminal law with a perception that there is a multi-tiered system of law
-he is blameworthy in choosing to drink alcohol, choosing to drive, stealing the alcohol - he made multiple criminal decisions
DEFENSE: a child hasn’t developed the understanding of what is acceptable or not - therefore he is not blameworthy and should not be punished
-he is a minor and therefore shouldn’t receive a life sentence - he is not capable of making same decision as an adult and shouldn’t be punished for the rest of his life - sets a dangerous precedent
-we should rehabilitate them because they can’t be deterred because they are irrational
-precedent has already been set that minors involved in drunk driving are punished by probation
2. Statutory Interpretation
HYPO: Camping trip, tent was broken into and $1,500 worth of stuff stolen. Burglary?

Defense: not a residence, statute only applied to permanent structures

Prosecution: some people do live in tents, it doesn’t say permanent in statute
3. Voluntary Act
HYPO: a bouncer kicks you out of a bar for being drunk, then you get arrested outside for being drunk in public. Does it stick? YES, you put yourself in that position. Being in the club was a revocable privilege. 
HYPO: you are at a shooting range and you go to shoot the target and someone walks in the way right at that moment and gets shot. Are you guilty? No, act was there, but no intent. 
HPYO: B robs store under duress. Guilty? No, no intent.
HYPO: Prescribed sleep-aid, caused someone to sleepwalk and stab someone. Guilty? No, voluntary action not satisfied. BUT if there is a long history of being violent while sleepwalking it might be a dif story (see state v. decina) FACTS MATTER
4. Omissions:
HYPOS:
Maggie Pierce was recently hired by the general counsel’s office at Grey Sloan Memorial Hospital in Seattle, Washington. She recently discovered that her step-sister, Meredith Grey, works at the hospital and invites her to lunch. During the lunch, Meredith chokes on a piece of bread.  If Maggie does not provide assistance and Meredith dies, will Maggie be subject to criminal liability?  NO, siblings have no duty
Sam is a good swimmer.  Knowing that Sam is a good swimmer, Veronica who is not a good swimmer, stands perilously close to the edge of the pool.  Kramer runs by and bumps into Veronica, knocking her into the pool. If Sam does nothing and Veronica drowns, is Sam liable? NO
A wheel-chair bound mother is waiting with her small child for a train and suddenly the child breaks away and jumps onto the tracks as the train is arriving. The mother does not jump on the tracks after the child. If the child is struck and killed,  is the mother liable? NO, not physically capable
5. Mens Rea:
You be the Judge
-David is a high school freshman. He has been asking his parents for the “hoverboard” for at least six months. David is overwhelmed with jealousy when he finds out that his next door neighbor, Chad, got a hoverboard for his birthday. 
-One day, David sees Chad leave the hoverboard unattended; David takes it home and hides it.  After a few days, David feels guilty and decides to return the hoverboard. Before he can return it, the police apprehend him. David is charged with theft.
-Theft is defined as the intentional taking of the property of another, without consent, with the intent to permanently deprive them of it.
-Is David guilty of theft?

-Arguments for D: I did not want to keep it forever. Maybe he just wanted to teach him a lesson? MAybe he thought it was abandoned because he found it left out.

-Arguments for Pros: He purposefully took it, and purposefully hid it for three days. He never gave it back. Changing his mind doesn’t matter, he could be lying.
Specific or General Intent?
-Kidnapping is the crime of unlawfully seizing and carrying away a person by force or fraud, or seizing and detaining a person against his or her will

A: general, b/c no lang. About intent or purpose
-Conspiracy is a crime that requires some type of agreement between at least two individuals to commit a crime with the intent to both enter into the agreement and to achieve the criminal objective of the agreement.   
 
A: specific, b/c with an intent
-False Imprisonment is the illegal confinement of one individual against his or her will by another individual in such a manner as to violate the confined individual's right to be free from restraint of movement. 
 
A: general, b/c no intent/motive in lang.
-Solicitation is the act of inciting another individual to commit a crime, with the specific intent that the individual solicited actually commit the crime.

A: specific, b/c a future crime
-False Pretenses is obtaining title to the personal property of another individual by an intentional false statement of fact with the intent to defraud the other individual

A: specific, b/c intent language
You be the Judge  
-Daniela is a busy single mother of an 18 month old boy.
-On Friday, September 8th, Daniela put the child in his car seat and set off to take the child to daycare. Daniela, however, got sidetracked and forgot to drop the baby off, leaving him in the car during the sweltering September heat.
-Unfortunately, the child suffocates in the car.
-Daniela is charged with child endangerment.
-Any person who, under circumstances or conditions likely to produce great bodily harm or death, willfully causes or permits any child to suffer, or inflicts thereon unjustifiable physical pain or mental suffering, or having the care or custody of any child, willfully causes or permits the person or health of that child to be injured, or willfully causes or permits that child to be placed in a situation where his or her person or health is endangered, shall be punished by imprisonment in a county jail not exceeding one year, or in the state prison for two, four, or six years.
-Is Daniela guilty?
A: 2 possible definitions of “Willfully” (just for this hypo)
1. Intentional - purpose to cause harm to a child
2. Negligent - Failed to perceive a substantial and justifiable risk of harm to the child
Not guilty if we use the first definition because the evidence would not support it, and can be guilty if we use the second definition because the evidence could support it here. 
You be the judge 
-Johnny gives an airline ticket to a hated aunt, hoping that the plane will crash and kill the aunt.  If the crash occurs, causing the aunt’s death, has the Johnny killed her purposely? No, wishful thinking. 
-What if Johnny knew that the chances of the plane crashing were exceedingly remote, but he liked to take long shots? NO, just wishful thinking too. 

-What if Johnny believed the plane would crash because  his astrologer predicted it would?  NO, astrologers make guesses.

-What if Johnny believed the plane would crash because he knew a group of eco-terrorists had targeted it?  More likely, now evidence is much stronger so probably yes.
You be the Judge
D wrote a check at his local Halloweentown Store in the amount of $1000. The check, however, was returned.  The store contacted police and D was charged with violating the following statute:
-“A person who issues or passes a check . . . for the payment of money, knowing that it will not be honored by the drawee, commits a misdemeanor.”
-Assume that D was not aware that the bank closed his account and that his funds were not available.
-Guilty?
A: Did D know account balance? Know of charges pending? Know there was no money?

What if D didn’t check for months? Still has awareness or became deliberately ignorant.
You be the Judge
-If willful ignorance suffices as proof of actual knowledge, can D be convicted of knowingly receiving stolen property?
-D was at the beach and purchased a Rolex watch from a guy selling them for $150 when D knew the watch retailed for over $5000.  D didn’t ask any questions and simply paid the asking price.
-Guilty?
A: For Defense: he did not have any certainty that it was stolen. Could be other reasons why it was so cheap.
For Prosecution: but he knew the retail price. Must be familiar with this watch. The fact that he didn’t ask shows deliberate ignorance.
You be the Judge
-D was a former sharpshooter in the army. The defendant fired his .22 caliber rifle at a backyard chair in a neighbor’s yard where children were playing.  His friends urged him not to shoot because he might miss and hit one of the kids.  D, confident in his marksmanship skills, shot anyway.  He hit one of the children in the head, causing severe physical and cognitive injuries.
-Charged with reckless endangerment, which provides that “a person commits a misdemeanor if he recklessly engages in conduct which places or may place another person in danger of death or serious bodily injury.”
-Guilty?
A: The magnitude of the risk matters even if he was confident. 

-He is aware of risk b/c:


-in military


-he was warned


-he knew kids were running around
*Risk will never be 0% in this situation
*gravity of hard is significant
*no justifiable reason for what he was doing

⇒ therefore, likely guilty!
*gross deviation of care to!
You be the Judge
-D charged with violation of federal law
¤“Whoever embezzles, steals, purloins, or knowingly converts government property is punishable by fine and imprisonment.”
-What are the material elements?
-Act? Embezzles, steals,etc. 
-Mental state? knowingly
-Attendant circumstances? Gov’t property
-You are the prosecutor: What is your theory of Morissette’s guilt? Defense counter-arguments?
Prosecutor: D was aware to a practical certainty that the bombshells did not belong to him, he was aware to a practical certainty that he was going to convert the shells. D should have known that it was gov’t property because signs said “Stay out: gov’t property”. In addition, no one else took them because it was reasonable to know it was gov’t property.
Defense: D was not aware to a practical certainty that they were not abandoned. They were rusted, untouched and not moved for years. He did it in bright daylight. If he knew it was gov’t property he would have taken them at night
You be the Judge
-Debbie adopted a dog from a local shelter. When she inquired about the breed, she was told that the dog as a “mutt” and that its breed was unknown.
-Debbie’s neighbors, however, were not pleased by her adoption of the dog and called animal control to complain.
-When the local animal control investigated, they found that the dog was a pit bull and that Debbie was in violation of the following statute:
¤“It shall be an infraction, punishable by fine, to fail to register a pit bull with city animal control authorities.”
-Material elements?
-Is Debbie guilty?
-Common law?
-MPC?
-Strict Liability? Yes under both MPC and CL, no mens rea and it is not punishable by prison. This is a regulatory policy,welfare ordinance infraction with fine. Omission offense.
-This is general intent, just an act itself with no future motive, etc,
-Defense: a gov’t official told me it was a “mutt”. This statue does not really protect the welfare of ppl
-Prosecution: It is strict liability, so no need for mens rea. She failed to register, end of story
*sidenote: strict liability is NOT the same as specific intent
You be the Judge
-Burglary: Every person who knowingly enters any house, room, apartment, tenement . . . or other building without consent and with intent to commit grand or petit larceny or any felony is guilty of burglary.
-Elements? Guilty?
-Assume the following:
¤Billy climbed up to a second story balcony with intent to steal valuables inside of the condo. He was caught before he could enter the condo. Guilty?

Prosecutor: Yes, he had the intent and entered the balcony (correct)
Defense: No, he did not enter the 
¤Now assume that Billy was on the lease of the condo but not on good terms with the other occupant, who changed the locks.

Defense: he had the legal right to be there so he did not break and enter. Not all the elements are met so not guilty
¤Now assume that Billy was not an occupant, but instead a vagrant who thought the condo was vacant. He wanted to get out of the cold and rest.

Defense: he did not have the intent to steal anything, and he did not know it was not empty, not all the elements are met, so not guilty
PROBLEMS:
Murder ─ “Knowingly causing the death of another human being”
-Assume D does not want to kill V but believes the chance that he or she will is 95% 

-Knowingly
-Assume D wants to kill V but believes the chance of success is 5%

-Purposefully
Problem:
1. A shoots B, with the purpose of killing B, because he reasonably believes that B is about to kill him.  A is charged with murder. Murder requires purpose to kill.
· He had a justifiable reason
2. C drives his car at 50 miles per hour down a residential road in order to rush his injured child to the hospital.  C hits and kills another child who darts out into the road.  C is charged with reckless homicide.
· He had a justifiable reason
Problem:
Willfully typically means knowingly
Intentionally means purposely
6. Mistake of Fact
Hypo
-James took an old and rusty motorcycle with spiderwebs and expired tags that was parked behind a repair shop next to some trash bins in the belief that it was abandoned. While riding the motorcycle, the defendant was pulled over due to the expired tags and inquired if the motorcycle was reported stolen. It was not. The defendant testified that he attempted to find the owner before he took the motorcycle. 
-Later, James was arrested and charged with receiving stolen property.
-Guilty?
-(a) Every person who buys or receives any property that has been stolen or that has been obtained in any manner constituting theft or extortion, knowing the property to be so stolen or obtained, or who conceals, sells, withholds, or aids in concealing, selling, or withholding any property from the owner, knowing the property to be so stolen or obtained, shall be punished by imprisonment in a county jail for not more than one year, or imprisonment pursuant to subdivision (h) of Section 1170.
(1) the property was stolen;  (2) the defendant knew the property was stolen (hereafter the knowledge element);  and, (3) the defendant had possession of the stolen property. 
1. CL: Specific Intent, so honest mistake negates “knowingly”

MPC: knowingly goes to all elements, he has a M.O.F. defense and it applies
      2.   CL: specific intent
Hypo
-Upon leaving a bar, defendant picks up another customer’s umbrella. Defendant is so intoxicated that she does not realize that she has an umbrella, much less that it is not her own. Defendant is charged with theft of movable property which state law defines in the following way: 
“A person is guilty of theft if he unlawfully takes, or exercises unlawful control over, movable property of another with purpose to deprive him thereof.” Can defendant be convicted of this crime? How does her intoxication affect her culpability?

CL: specific intent so can introduce evidence of honest mistake

-MPC:
Hypo:
-Defendant, a 19-year-old college freshman, was hanging out in his apartment with his roommate. His roommate showed him what he called a “bb gun.” Later, when Defendant went to visit another friend he thought he would take the gun to show them as well. While driving to his other friend’s apartment, he was pulled over for speeding and searched by police. The gun was discovered. It was not, however, a bb gun, but instead an actual handgun.
-D was charged with “possession of a concealed weapon,” a felony that could result in imprisonment for up to 5 years.
-Does D have a good mistake of fact defense?

-no mens rea in language

-but imprisonment = punishment so NOT strict liability. So it is general intent b/c no future purpose, etc.

-therefore, honest and reasonable mistake needed to negate mens rea

-is it reasonable? - WE NEED MORE FACTS
Problem
Common law rape ─ “Sexual intercourse by a male with a female not his wife, without consent”
-D honestly but unreasonably believes V is consenting
What result at common law?   (There is no mens rea in statute, so general intent)
Guilty?
Not guilty?
-At CL, he has no defense because the mistake was not honest and reasonable
7. Causation:
Hypo
-D left her eight month old daughter in the care of her boyfriend and the child’s father while she ran errands. D came home after being away for a few hours to discover her daughter lethargic and  not crying as she usually did.  She appeared limp like a rag doll.
-D waited four hours before summoning medical attention. The baby was later diagnosed with a skull fracture and died later that night.
-At trial, a doctor testified that doctors might not have been able to save the baby even if immediate medical attention was sought
-The expert testified that if medical help was summoned immediately the chance of survival was between 5 percent and 95 percent.
-Is D the actual cause of the death?
A: the prosecution has to prove the causation beyond a reasonable doubt. The doctor said 5% - 95%, which basically means he does not know. 

** court found that D was not the cause because causation was speculative here
HYPO: if a doc stepped in and intentionally poisoned the man who was tabbe would D have been the proximate cause? NO, because the doctor intentionally poisoning the guy was not foreseeable.
HYPO 2: if a doc killed the guy on accident would D be responsible? YES, doctor recklessness or negligence (malpractice) is foreseeable. 
Video of girl who encouraged boyfriend to kill himself
(act)
Q: What was the voluntary action?

A: words of encouragement (affirmative action)


-she failed to get help for him (she created risk and then didn’t help) omission
(mental state) 
Q: What was the evidence she acted recklessly?

A: reckless = aware of a substantial and unjustifiable risk


-she knew of risk because she was encouraging him and knew he was doing it because she was on the phone with him
(causation)
Q: Was her conduct the “but for” cause of the victim’s death? (actual cause)

A: Prosecutor: yes, she told him to do it and gave him the idea that he used

     Defense: no, he would have killed himself another way. He tried to before w/o her encouragement.
Q: Was she the proximate cause of his death? 

(proximate cause)

A: Prosecutor: yes, it was foreseeable to a reasonable person. Foreseeable analysis is objective analysis. Does not matter what she actually knew.
Q: When the victim intentionally harms themselves is the D responsible? (FORKS)

-Some courts say no

-Some courts say yes
You be the Judge – Victim as Intervening Actor
D shoots V w/ intent to kill.  D’s shot merely wounds V.  V goes to the hospital where she could have been saved had she accepted a blood transfusion.  Because of her religious beliefs, V refuses the blood transfusion and dies.
-Proximate cause?

-Defense: not foreseeable that she would turn down medical care to save life

-Prosecutor: it is foreseeable because some people have DNRs and would not want to be saved, a lot of people might act as she had.
*Must use basic doctrinal standards to argue both sides and then come to a conclusion. 
You be the Judge
D stabs V. As V lays on the ground bleeding, a doctor is present but does nothing. V later dies. Is D the proximate cause of death?
Same scenario as above, but assume that the doctor renders negligent aid, making the injury worse. V dies. Is D the proximate cause of death?

Prosecutor: yes, it is foreseeable that if someone does not get aid they die

Defense: if it was on the street it may be unforeseeable that a doc would disregard his legal duty and not give aid

2. Yes, foreseeable, medical negligence/ malpractice is always foreseeable. 
V is riding his bike along the empty LA River Basin. D stops V and steals his bike, phone and wallet. V is left to walk home. As V walks home, a heavy rain occurs and a flash flood carries him away, killing him. Is D the proximate cause of V’s death?

-not foreseeable that a flash flood would occur.
-What if while D is walking home, Y, a person suffering from violent delusions, assaults and kills V. Is D the actual cause? Proximate cause?

-not foreseeable because you wouldn’t assume a crazy person is walking down the street. Not enough evidence. 
**Generally, courts say independent criminal action from a third party breaks the chain of causation. 
Examples of strict liability statutes:
"A defendant is guilty of a Class B1 felony if the defendant engages in vaginal intercourse or a sexual act with another person who is 13, 14, or 15 years old and the defendant is at least six years older than the person, except when the defendant is lawfully married to the person."
“It shall not be lawful to throw, discharge, or deposit, or cause, suffer, or procure to be thrown, discharged, or deposited either from or out of any ship, barge, or other floating craft of any kind, or from the shore, wharf, manufacturing establishment, or mill of any kind, any refuse matter of any kind or description whatever other than that flowing from streets and sewers and passing therefrom in a liquid state, into any navigable water of the United States, or into any tributary of any navigable water from which the same shall float or be washed into such navigable water”
8. Homicide
You be the Judge?
-Defendant was married with two children. Her husband was in the military and traveled quite a bit. She wanted him to stop travelling  and to work closer to home.  The husband’s travels often led to fights and disagreements. Moreover, the husband had been abusive toward Defendant in the past, leaving her with a fractured arm on at least one occasion. 
-One night, the husband told Defendant that he was being sent to a training program that would result in him being out of town for five days out of the week.  The two fought until 3 o’clock in the morning.  When they went to bed, the husband went to sleep while the Defendant lay awake. About 5 minutes after the husband fell asleep, the Defendant pulled a gun that the husband kept in the night stand and shot him in the head.
-Is the Defendant guilty of first degree murder? Second degree murder? 

Prosecution: premeditation (intent to kill) proved because she reached for the gun, pointed it and shot him.
Deliberation (she thought about) she waited five minutes to kill him
Defense: premeditation is proven, However, just because there was time for deliberation does not mean deliberation occurred. 
You be the Judge
¨D kills Paul two days after being told that Paul seriously abused D’s child. He learns of the abuse after his son comes home with bruising on his back and tells him of the abuse. Can D raise a defense under the categorical approach? Reasonable provocation approach?
Hypothetical
-D stabs and kills his co-worker James.
-The two men worked together at Danny’s Rib House
-On the night of the killing, James and other employees were joking around in the kitchen of the restaurant when D walked in.  James started to make fun of D and began snapping a dishtowel at him.  The dishtowel snapped D in the nose, which enraged him. D then pulled out a knife and stabbed James.
-At D’s trial for murder, he attempts to introduce evidence of various psychological disorders, including body dysmorphia, a disorder wherein the affected person is concerned with body image, manifested as excessive concern about and preoccupation with a perceived physical defect. D was preoccupied with his nose.
-D wanted to introduce evidence that he repeatedly looked at his nose throughout the day and asked for assurances that his nose was not too small.
-Is this legally adequate provocation?

A: His body dysmorphia was specific to him, so it is irrelevant. He can only talk about being made fun of, was hit in the nose, was humiliated, etc.
You be the Judge
-Defendant was a former Marine who suffered from PTSD.
-One day, Defendant was at a local bar watching the Los Angeles Lakers play their arch rivals, the Boston Celtics.
-During the game, Celtics fans began to taunt the Lakers fans, throwing food items. Eventually, the two camps got into a shouting match.
-One Celtics fan pushed the Defendant, spit on him and threatened him in a profanity-laced tirade.
-Enraged, the Defendant went to his car to obtain a handgun.
-Upon re-entering the bar, the defendant shot and killed the fan. 
-What charges (Common Law & MPC) may successfully be brought against the Defendant?
-Potential defenses?
You be the Judge
-It’s New Year’s Eve in Los Angeles and Defendant lives Downtown.  
-He lives in a loft with a rooftop pool and decides to invite his friends over for a party. 
-He also likes to shock his friends.  In order to do so, he decides to bring in the New Year with a literal “bang.”  When the clock strikes midnight, Defendant produces a gun and fires several shots in the air.
- One of the shots strikes and kills a reveler on the ground.  D is charged with second degree murder.
 -Guilty?
You be the Judge
-Defendant, Murray Conrad, injected his patient with a lethal dose of a surgical anesthetic, a class four narcotic, while treating the patient at his home.
-Conrad is charged with violation of a statute, which provides that “it shall be a felony to prescribe or otherwise administer a class four narcotic without the supervision of a licensed medical doctor in a hospital setting.”
-May the District Attorney use the statute as a basis for a felony murder prosecution?

-Abstract Approach: yes, inherently dangerous

-Applied Approach: need more facts!


-If Conrad was a licenses and celebrated doctor, there was a nurse there, and hospital
equipment, and medics on call = not inherently dangerous


-If Conrad not a licensed doc or the environment was not safe = inherently dangerous
You be the Judge
-D kills V, then decides to take V’s wallet
-FMR apply?

-No, killing has to happen during the act of felony. The act of felony happened after
-D robs a bank in Virginia and stashes the cash at home under her mattress. Later, she drives to CA to visit her mother. On the way, she kills someone accidentally in a car accident in the state of Tennessee.
-FMR apply?

-No, not part of the same continuous transaction. 
Hypo:
-Jewel case (car with MJ over border). Say he made t over the border, was driving very fast, hit and killed someone. Felony murder?

Approaches:

Broad: yes, b/c it was the “but for” cause

Narrow: Depends, need more facts.


-If D driving fast b.c liked to drive fast = no


-If D driving fast b.c saw cops = yes
Attempt Liability:
Hypothetical
D is making a bomb in his apartment. D knows the bomb is powerful enough to kill others in the building, but he does not have the intent to kill his neighbors.
If the bomb goes off and kills everyone in the vicinity, is D guilty of murdering his neighbors?

-YEs, 2D murder, depraved heart murder
What if the bomb malfunctions and no one dies? Is D guilty of attempted murder? 

-Not guilty of attempted murder of neighbors
Assume that D wanted to kill the property manager but the bomb fails to go off.  Guilty of attempted murder?

-YEs, because he had the conscious desire to kill the property manager.
Hypothetical Attempted Felony Murder?
D is robbing a bank and in the process, D fires a gun, wounding V.  If V dies, D could be found guilty of felony murder. 
If V lives, can D be found guilty of attempted felony murder? 

-NO such thing as attempted FM so no, and no purpose to kill v. 
Hypothetical
The Driver and the Failing Brakes
The brakes on defendant’s car were old and sometimes failed to work. Fully aware of this fact, and of the danger to others, defendant decides to drive to the grocery store.  Defendant drives safely.  A police officer, who was aware that defendant’s brakes sometimes failed, charged defendant with attempted manslaughter.
Given these facts, does defendant have the mens rea for this crime?

-No, no such this as atmpt manslaughter, needs purpose to kill.
You be the Judge
-D and his friend Anthony hatch a plan to beat up Jonathan, a rival from another neighborhood.
 -Unbeknownst to D,  Anthony decides to bring along a knife.
D and Anthony locate Jonathan at a local park.  Immediately upon finding him, Anthony rushes him with the knife and kills him.
Can D be held liable as an accomplice to 2nd degree murder?

3 theories applied:

1. Traditional: not liable because D did not have the intent/purpose to kill Jon.

2. Modern: this is arguable.. Maybe.. Was he extremely reckless? (mens rea for 2nd degree
murder due to intent to cause grievous bodily harm)
3. Natural, Probable and Foreseeable Consequences: yes, because it is foreseeable that
someone could die when two people go to beat up one person. 
You be the Judge
R.C. Ross abused Annie Skelton, a sister of the Skelton brothers (Robert, John, James and Walter), as well as of Judge Tally’s wife. 
The Skelton brothers immediately decided to kill Ross. In an effort to escape, Ross left town on a train. The Skelton brothers set off in pursuit of Ross and eventually succeeded in killing him.
When the Skelton brothers left, Judge Tally knew that they intended to kill Ross. Under which of the following factual scenarios is Judge Tally likely to be found guilty as an accomplice under the common law?:
◦He silently wishes and hopes that the Skelton brothers kill Ross, but does nothing to help.
◦He tells other friends that he hopes that the Skelton brothers kill Ross.
◦He paid for the rental of a horse on which one of the Skelton brothers rode. (Actually helped and he wanted them to succeed/ had purpose for them to succeed) 
◦He actually prevented Ross’s brother from sending a telegram warning Ross that the Skelton brothers were pursuing him. (actually aided, he intended to aid)
◦He attempted to send a telegram to friends asking them to make sure that Ross was not warned that the Skeltons were in pursuit, but the telegram failed to go through.
You be the Judge
Jason Wilson, a heavily armed 17-year-old high-school student and member of a radical food justice group, gained control over a courtroom in Humboldt, California.  Once in the courtroom, Wilson armed his friends who were on trial for various offenses and took the judge, prosecutor, and three jurors as hostages.
As Wilson transported the hostages and his friends away from the courtroom, the police began shooting at the vehicle. The judge, Wilson and his friends were killed in the melee; one of the jurors and the prosecutor were injured.
The firearms used in the attack had been purchased by Sarah Simon, an environmentalist and professor at Humboldt State University, two days prior to the attack. Simon had also been corresponding with one of the defendants on trial. 
Simon was arrested and charged with second degree murder under an accomplice theory of liability.  Guilty?

-Accomplice for 2nd degree murder, NEED: 


-mens rea: purpose to kill, purpose to encourage



-Prosecutor: she bought guns 2 days before, timing is an indication. She was also
in contact with D, she was a radical environmentalist. Further, if she intended for there to be a hostage situation, she can be guilty of felony murder. 


-actus reus: actually aid

-Conspiracy.. NEED:


-agreement: did she give them the guns or did they steal them?


-overt act: correspondence? Planning?

*Pinkerton Rule.. she can be liable if she was in the overall conspiracy
YBTJ: The Anguished Bank Robber
-Defendant Gary Anguish, who was charged with robbery, admitted that he committed the crime, but claimed that he acted under duress.  The evidence showed that Anguish stole a van from a child care center, drove the van to a drive-through bank window where he threatened to blow up the bank unless they gave him money, and escaped with $15,000.
-Anguish claimed that these events transpired after he learned that a Federal Bureau of Investigation (FBI) agent was having an extra-marital affair, and that the FBI agent and his lover conspired to kill the lover’s husband.
-After defendant attempted to confront the FBI agent with his knowledge of the matter, his house was burglarized and he began receiving threatening telephone calls. He reported these incidents to the Harris County Sheriff’s Department and the FBI, but neither agency took any action.
-After the report to law enforcement, two men accosted him in his car (they were waiting for him in the back seat), put a gun to his head, and told him to rob a bank. Defendant claims that the men told him that if he did not rob the bank, he and his family would be harmed. To add credibility to the threat, the men showed defendant a picture of his wife and daughter leaving their house.  In order to facilitate the robbery, defendant decided to steal the van. 
-Was the threat sufficiently imminent? Was defendant required to go to the police rather than to comply with the threat? 

Elements:


1. Imminent threat: yes, they had a gun up to his head and they had a photo of his wife
and daughter and said they would kill them. 


2. Reasonable belief in the threat: same facts as above


3. Escapability: He had issues with the cops, so no one to run to. 


4. D at fault for exposure to risk? No



→ However, Duress is not a defense to him stealing the van, which was on his
own accord and probably not necessary.
M’Naghten Hypotheticals
-Assume that the Sally has a history of delusions.  She believes that she is shooting a turkey for thanksgiving while vacationing at a country cottage owned by her family.  In fact, she shot a human being.  Defense under the M’Naghten standard?

-Insanity is a defense likely, she did not know what she was doing was wrong because she
thought she was shooting a turkey.
-Assume that Andy has been diagnosed as a paranoid schizophrenic.  He believes wireless cable companies are helping the government to invade the privacy of Americans by enabling them read people’s thoughts. Therefore, he decides to attack Verizon and AT&T headquarters by sending a poisonous substance in the mail.  Andy is arrested and police find online postings where Andy states: “I’m sorry that it has come to this and people must be hurt, but someone must stop this evil intrusion.”  Does Andy have a valid insanity defense under M’Naghten?

-NOt a defense because he knew what he was doing was wrong. 
YBTJ: Rocket Love?
In February 2007, NASA Astronaut Lisa Marie Nowak was charged with attempted murder for an attack on another woman, an Air Force captain.
The prosecution alleged that Nowak drove 900 miles from Houston to Florida, and that she carried a wig to disguise her appearance. She also had a steel mallet, a knife, pepper spray, rubber tubing, latex gloves and garbage bags. The prosecution also alleged that she wore a diaper during her drive so that she would not have to take rest breaks.
News reports suggested that Nowak was under a great deal of stress attempting to manage her career, her marriage, and her children, and may have suffered from severe sleep deprivation. However, she had been sufficiently successful enough to participate in a space mission. 

-Was Nowak “insane” under M’Naghten?
-Was Nowak “insane” under the Model Penal Code?
