
I. Elements of Crime
A. Act
1. Commission
a) An intentional act 
2. Omission
a) Failure to act is a crime if:
(i) There is a legal duty to act
(a) Barber v. Superior Court- doctors charged with murder for taking patient off life support with family’s consent. Withdrawing treatment at the patients request is not a failure to perform a legal duty. “Heroic” acts are not a legal duty.  
(ii) Failure to fulfill contractual agreements/ legal responsibilities
(iii) Failure to care for someone for whom you have a legal responsibility to care for (children, etc.)
(iv) Williams v. State – parents failed to act when there was a duty to care for their child  
(v) Failure to care for someone for whom you have voluntarily assumed a duty of care for someone
(vi) Failure to assist someone who you have placed in a dangerous situation
B. Mental State
1. Intent
a) Specific Intent – requires two mental states/proof of intent to commit act
(i) E.g. Assault – attempted battery, larceny, conspiracy, robbery, burglary, all attempts
(ii) Defenses (in addition to all general intent defenses)
(a) Unreasonable mistake of fact 
(b) Diminished capacity
(c) Voluntary intoxication
(d) Mental defect/disease 
b) General Intent – most crimes. Only a single mental state/proof of act required. E.g. simple battery, rape
(i) Defenses:
(a) Reasonable mistake of fact  
c) Strict liability – no intent crimes
(i) E.g. statutory rape, depending on jurisdiction 
(ii) Mistake of fact is never defense
(a) Regina v. Prince – similar to modern statutory rape charge. Being mistaken about girl’s age is not a defense. No mens rea is required for strict liability crimes. 
(iii) Insanity, unconsciousness, and duress are only possible defenses. 
d) Malice – general intent crime treated as if specific intent
(i) E.g. Arson, murder
(ii) Reasonable mistake of fact defense
C. Transferred Intent
1. Can be transferred from one victim to another. I.e. intended to kill one person, missed and killed someone else. 
2. Can NOT be transferred form one crime to another
a) Regina v. Faulkner – burned down a ship while committing theft. Court rule that there is no transferred intent from theft to arson. Accidents don’t usually = criminal liability.  
II. Causation
A. Cause in fact (“but-for” cause) 
1. Not always criminal responsibility 
2. Burrage v. United States – Burrage sold heroin that contributed to victim’s overdose, but no evidence it was “but-for” cause of death. Something must actually be material in cause of death for it to be a crime.  
B. Proximate case (cause in law)
1. Must be close enough to the event to create criminal responsibility
a) Stephenson v. State – Stephenson kidnaps and assaults ex-girlfriend who attempts suicide while in his captivity. She dies later from a combination of wounds and suicide attempt. Jury concludes he is proximate cause of death, even though her suicide attempt also a cause of death. 
2. Must be reasonably foreseeable to cause harm
a) Williams v. state – if a reasonable would have foreseen the harm, it’s negligence  
III. Homicides
A. Mental states for murder:
a) Intent to kill
b) Intent to do serious bodily harm
c) Depraved heart/gross recklessness
(i) Awareness of high risk required
(a) Commonwealth v. Malone – defendant played “Russian poker” and gun went off, killing the victim. The court rules the act was grossly negligent and reasonably foreseeable to cause another’s death. This constitutes malice.  
d) Felony murder
B. First-degree murder
1. Premeditated and deliberated intent to kill
a) Gilbert v. State – shot his wife two times as a “mercy killing” because she was suffering from dementia. Mercy killing is not a defense. There was premeditation and deliberation.  
b) Premeditation cannot be instantaneous 
c) People v. Caruso – Caruso killed the doctor who was attending to his child who died. He testifies that he had no intention to kill him when he arrived, the intent to kill formed during the assault. 
2. Deliberation is a “cool-headed” deliberate fashion. Defendant must comprehend the character of killing.
a) People v. Wolff – defendant, age 15, kills his murder. Ruled legally sane, but not capable of comprehending the nature of his actions, therefore, no deliberation. The conviction is adjusted to second-degree murder.  
C. Second-degree murder
1. All other murders, not premeditated or deliberated, or a first-degree murder that has been mitigated to second degree
D. Felony murder (in general)
1. Intent to commit a felony creates malice
2. Assault cannot be merged into felony murder – underlying crimes of homicide
a) Ireland Rule - underlying felony must be independent crime separate from the killing itself and inherently dangerous. The underlying felony can’t involve an assault or attack. 
3. Redline Rule - felon is only responsible if the felon or his “agent” does the killing
a) Redline initiates gun battle during robbery, officer shoots co-felon, Redline tried for felony murder
4. Washington rule (majority of jurisdictions) - felon must do something significant to escalate danger (aggravated involvement in crime) to be liable for death of a bystander 
a) Basically, there must be proximate cause 
E. First-degree felony murder
a) Death occurs during inherently dangerous felony, e.g. kidnapping, arson, rape
F. Second-degree felony murder
a) Death occurs during non-assault based felony or not otherwise statutorily listed felony
(i) Sarun Chun - murder occurs during crime “discharging firearm at a motor vehicle”    
G. Manslaughter
1. Voluntary manslaughter
a) Intent to kill + mitigation 
(i) Provocation (four requirements)
(a) A reasonable person would have been provoked into heat of passion 
(b) The victim’s behavior provoked the defendant
(c) A reasonable person would not yet have cooled
(d) The defendant had not yet personally cooled
(i) People v. Harris – Harris was assaulted at a tavern. He left and returned, and the assaulter pulled a gun on him. He then fatally shot him. Murder is mitigated to manslaughter because he was provoked and did not have time to cool after the assault.  
b) Provocation approaches
(i) Holmes v. Dir. Of Public Prosecutions – Holmes kills his wife after she confesses adultery. Court says that words alone (i.e. confession of adultery) are not sufficient to mitigate murder. (stricter provocation rule)
(ii) People v. Berry – Berry kills his wife after she tells him about adultery. Court here says that the victim did provoke defendant into a rage.  (liberal provocation rule) 
c) Diminished capacity
(i) Voluntary intoxication
(ii) Mental disease or defect (but not insanity)  
d) Intent to commit serious bodily injury  
2. Misdemeanor manslaughter
a) Ireland rule does not apply - manslaughter has no mitigations
3. Involuntary manslaughter – unintentional homicide
a) Criminal negligence – no intent, but high degree of negligence resulting in death
(i) People v. Decina – man suffering from epilepsy has seizure while driving resulting in deaths of four children. Court rules that knowing about a condition that could cause loss of consciousness is negligent.
H. Suicide
1. Suicide is murder under common law
a) Therefore, assisting in a suicide can also be murder 
(i) In re Joseph G – two teens drive off a cliff, the driver survives and is charged with murder. The court creates an exception when the person assisting in suicide also intends to die (failed suicide pacts). 
(ii) People v. Kevorkian – doctor charged with murder for physician assisted suicide, felony under Michigan law, guilty of murder.   
I. Homicide Defenses
1. Diminished capacity
a) Voluntary intoxication 
(i) Only a defense for specific intent crime if you can prove it affected intent or mental state
(a) In California intoxication is not allowed as a diminished capacity defense
(b) People v. Stasio -  Stasio commits assault in a bar, raises voluntary intoxication defense, court grants new trial but says this isn’t valid defense
(c) People v. Hood – intoxication defense for shooting a police officer in the leg
(d) Assault only requires general intent, so intoxication can NOT be considered.
(ii) Intent to commit murder requires specific intent, so intoxication can be considered as defense 
b) Unconsciousness 
(i) People v. Newton – defendant tried for murder of police officer, claims to not remember incident
(a) Unconsciousness defense is the same as a complete denial 
(b) Diminished capacity defense result in murder being mitigated to lesser included, voluntary manslaughter
(c) Jury must consider all legal defenses whether or not they seem credible   
2. Unreasonable mistake of fact (not mistake of law) 
a) Can result in subjective (not objective) provocation
b) Mitigates to second degree murder, but not manslaughter
(i) E.g. People v. Caruso. Caruso thought the doctor laughed at his plight, an unreasonable mistake of fact that provoked him. Not manslaughter because a reasonable person would not have made this mistake or be provoked. Mitigated first-degree to second-degree murder.  
IV. Theft Crimes *theft crimes are all mutually exclusive*
A. Larceny, elements:
1. Trespassory taking (requires “complete dominion and control”) and carrying away (asportation - slightest movement ) something believed to be property of another, without consent, with intent to deprive the rightful possessor 
a) Doesn’t matter if you intend to return it, unless you intend to handle very carefully and return if very soon 
b) If you take someone’s property by mistake it is not larceny, whether or not you keep it (under common law). Under MPC, deciding to keep the property is larceny
c) Doesn’t have to be from title holder - just rightful possessor
2. Larceny by means of trick - i.e. tricking someone into handing over property with belief that it will be passed to a third party (mutually exclusive with false pretenses, because you cannot have the title)
a) Commonwealth v. Ryan - employee maintains “dominion and control” of cash while working in a shop even though he puts it in cash register, since he only left it there briefly before taking it for personal use, it is embezzlement
B. Embezzlement - fraudulent conversion of property of another by one who was at the time of misappropriation in lawful possession
1. The embezzler must have lawful possession at time of converting property for their own purposes
a) Carrying away is not required but there must be “conversion” (converting for inappropriate use - doesn’t have to be for personal use)
(i) I.e. inappropriate use of employer’s property, especially when there is effort to conceal 
(a) People v. Talbot - using company funds to buy stock is embezzlement, even though they intended to return money to the company, this is not a defense
2. Intent to permanently deprive is required, can just be using in a risky way
C. False pretenses - persuading owner of property to convey title by means of a lie
1. Obtaining a loan by means of false representation to lender 
2. Must be misrepresentation about past or present fact. (Majority rule)
a) Unfulfilled promise to do something in the future is false pretenses under minority rule and MPC
3. Must be actual false representation of fact - if facts are true, defendent is not guilty of false pretenses
D. Robbery = larceny + assault
1. All elements of completed larceny must be present 
2. Must be taking from a person or their immediate presence
3. Taking must be by means of physical harm to, or threats of imminent harm to a human being
a) Can be a small amount of force/violence
b) Threat must be of imminent physical harm to person, not animal or property
c) Cannot be threat of future harm
E. Extortion (blackmail): use of malicious/unjustified threat to obtain property or effect the victim’s conduct
1. Differences with robbery:
a) Threat can be of future harm
b) Does not need to take anything from person or presence of victim
c) Harm or threat doesn’t have to be to a person, or of physical harm
2. Threatening criminal prosecution on someone who has actually committed a crime is not extortion
a) However, one can’t ask for unreasonably more money than value of property taken 
b) Majority of jurisdictions only require reasonable belief that alleged wrongdoer committed theft, even if wrong
3. Must be a direct nexus between debt and threat otherwise it is extortion 
a) I.e. you can’t threaten to publish embarrassing photos of someone who owes you money
(i) State v. Pauling - defendant had the right to demand money owed, but the threat of publishing photos of ex-girlfriend had no nexus with legal claim
F. Receiving stolen property - receiving property one knows has been stolen 
1. Mutually exclusive with crime of theft
V. Attempt Crimes
A. Requires specific intent to complete target offense and
1. Mere preparation is insufficient
2. Must have mental state to commit the actual crime 
B. Rule depends on jurisdiction (split):
1. “Substantial step” must be taken towards completion of target offense
a) Model Penal Code rule
b) Shift from dangerous proximity - looking back in time instead of looking ahead, what has already been done vs what remains to be done
2. Defendant must come within “dangerous proximity” to success of completing the crime 
a) They must be close to succeeding at the crime, at a point with little chance of changing their mind
b) Crime is all but committed but for timely interference
c) CA has very broad dangerous proximity rule 
C. Always specific intent crime
1. Engaging in one action with intent to cause another action 
2. Generally punished with half of sentence for substantive crime
D. Defense of abandonment - must give up voluntarily (Model Penal Code/minority rule)
1. People v. Staples - if external forces cause abandonment, it doesn’t provide a defense against attempt 
2. Gives a last chance out for someone who wouldn’t go through with crime
3. Only do-over in criminal law for completed crime 
4. Only valid defense in substantial step jurisdictions 
E. Defense of impossibility - if completed act wouldn’t be illegal
F. Solicitation - asking someone to commit a crime
1. Crime is complete when question is asked, you can’t have attempted solicitation. Crime of words alone + intent. No overt act required.
a) Requires 2 witnesses, or witness plus corroborating evidence
2. Merges into crime of conspiracy. If person solicited agrees to criminal proposal, then it becomes a conspiracy and is no longer solicitation. Solicitation and conspiracy are mutually exclusive.
VI. Conspiracy
A. Elements:
1. Express or implied agreement
2. Overt act performed in furtherance of conspiracy by one of co-conspirators
a) Can be a slight effort, not as substantial as “substantial step”
3. Intent to pursue an unlawful objective 
4. Meeting of the minds (majority rule)
a) Not conspiracy to solicit undercover agent, except in minority jurisdictions, MPC rule
b) One cannot conspire with someone who isn’t legally competent, i.e. child
c) One cannot conspire with the victim of a crime
(i) Gebardi v. U.S. - under Mann Act, girlfriend is ‘victim’ of crime and cannot be co-conspirator. If there is no co-conspirator, there is no conspiracy.
d) Intent to commit an act is required, so there can’t be conspiracy to commit a reckless crime 
B. Wharton’s rule: precludes conviction of conspiracy when one of the elements of the crime itself requires an agreement between people for any crime to have been committed
1. I.e. adultery
C. Pinkerton rule
1. Liability must be founded on aiding and abetting theory, aka knowingly providing some aid or assistance towards completion of a crime
a) In contrast with Federal rule 
b) Conspiracy alone doesn’t make you guilty of substantive crime. You are only guilty of a crime you actually commit or have accomplice liability 
D. Federal rule - conspirators only need be aware of each other’s participation in overall criminal enterprise 
1. Conspirators don’t need to meet or know each other
2. Each is liable for crimes of co-conspirators, as long as the crimes are committed in furtherance of the conspiracy and were reasonably foreseeable
a) Wheel theory - conspirators connected by a “hub”, such as drug manufacturer and street dealers
b) Chain theory - conspirators connected by middleman, i.e. smugglers and drug dealers
E. Conspiracy does not merge into substantial offenses (except for when Wharton’s rule applies)
1. Conspiracy ends when substantive crime is complete
F. Withdrawing from conspiracy 
1. Conspirator must inform all co-conspirators of intent to withdraw and notice must be given while there is still time for them to abandon plans
2. Majority rule - a withdrawal before an overt act can relieve withdrawing party from liability from any future crimes
a) However, not relieved from liability from the conspiracy itself or any crimes already committed 
VII. Accomplice Liability - aiding and abetting
A. Aiding and abetting a crime is equivalent to guilt of committing the crime itself. 
1. Sometimes mere presence can aid in the commission of a crime.
a) Silent approval of criminal behavior is only aiding and abetting if they are aware their presence encourages criminals in behavior or if presence intimidates the victim 
2. Defendant must have assisted actual perpetrators in a significant way, with knowledge that assistance was used to commit a crime
a) Principals don’t have to actually use the assistance, such as guns or a getaway car
B. If supplier has a “stake in the outcome” of criminal use of goods and services, intent  can be inferred 
1. Determining factors in supplier’s stake include:
a) Over-charging because of knowledge products/services will be used for crime
b) Quantity of sales involved
(i) Direct Sales - disproportionate supply of morphine for size of town
c) Nature of sales relationship
d) Encouragement given to perpetrators
2. If items supplied have little legitimate purpose, it’s more likely supplier will be criminally responsible
C. If crime is homicide, aider/abetter must be proximate cause
1. People v. Marshall - defendant gives keys to car to drunk person, drives car and someone is killed. Court says that he can’t be considered a principal to the accident.
a) Not achievement of common enterprise or accomplished by acting jointly
VIII. Other Defenses *Defendant has burden of proof for affirmative defenses by a preponderance of the evidence*
A. Insanity Defense: Defense to all crimes, including strict liability crimes. 4 tests of insanity are: 
1. M’Naghten test aka Right/Wrong test
a) At the time of conduct, as a result of mental defect, defendant lacked the ability to know wrongfulness of actions or understand the nature and quality of acts
(i) Cognitive test
(ii) Majority jurisdiction rule
2. Irresistible impulse
a) Defendant as a result of mental defect, lacked capacity for self-control and free choice
(i) Volitional test
3. Durham/New Hampshire Rule
a) Was defendant’s behavior a “product” of a mental illness
(i) Most vague/easiest to satisfy but no longer relevant
4. Model Penal Code (ALI)
a) Did defendant, as a result of mental disease or defect, lack “substantial” capacity to appreciate wrongfulness of conduct or confirm conduct to the requirements of law?
(i) Combination of cognitive and volitional test
(ii) Standard in all federal jurisdictions
5. Sanity is not the same as competency to stand trial
a) Sanity is condition at time of the crime, competency is ability to assist in ones trial
(i) Donald Lang - no mental defect, only unable to communicate because he was deaf and mute. Illinois law allowed him to be civilly committed indefinitely.
(ii) CA law (5150) requires that danger be a result of mental disorder for someone to be civilly committed 
6. Insanity defense isn’t constitutional right - Montana got rid of it altogether, Montana v. Korrell (judge is supposed to take sanity into consideration in sentencing)
B. Self-Defense
1. Non-deadly force rules:
a) victim - someone who is not initial aggressor may use non-deadly force if that person reasonably believes that they are in imminent danger of bodily harm
b) initial aggressor cannot claim self-defense for use of non-deadly force unless:
(i) Aggressor has withdrawn
(ii) Initial aggression used non-deadly force and is now defending against a deadly response
2. Deadly force rules:
a) Large minority  - victim can use deadly force if the victim reasonably believes deadly force is about to be used against them (subjective) and their response is reasonably needed 
(i) Extreme version: “stand your ground” - requires only honest and not necessarily reasonable belief for self-defense
(ii) Some jurisdictions follow the reasonableness rule but don’t require retreat before using deadly force when confronted with assailant
b) Majority rule - a reasonable person must believe deadly force is necessary 
(i) Not strict liability (you don’t have to be right - wrong + reasonable = defense)
(ii) Must be honest and reasonable (right + reasonable = defense_
c) Minority retreat rule - before using deadly force victim must retreat if it is safe to do so. Exceptions are:
(i) A victim in one’s own home
(ii) Victim of a violent felony such as rape or robbery does not have to retreat
(iii) Police officers do not have to retreat
(iv) Retreat is not required if the victim may defend by using non-deadly force
3. Requires imminent fear of deadly harm 
a) Jahnke v. State of Wyoming - deemed not self-defense because fear wasn’t “imminent” 
4. Initial aggressor is defined as the first one to use physical violence or to threaten imminent use of physical violence when means of such violence is immediately present
a) Insulting words are not initial aggression
(i) Descriptive words can constitute aggression (if threatening aggression_ 
b) If you initiate a fight, you can’t claim self defense unless
(i) You later withdraw and are attacked
(ii) You are responding to deadly force
c) A punch is usually not deadly force
5. Imperfect self defense (wrong + unreasonable = mitigation)
a) Mitigation allowed in California
b) An unreasonable mistake of fact, negates malice mitigating murder to manslaughter 
6. Self-defense against police officer
a) You can use force to resist excessive use of force by police officer 
b) You can’t resist arrest if force isn’t excessive even if you think arrest is unlawful, you could be wrong about whether it’s lawful
C. Defense of others
1. Majority rule - no pre-existing relationship with person aided
a) Reasonable mistake of fact is a defense
2. Minority rule - alter-ego rule: you only have a right to defend if the person you are aiding has a right of self-defense 
3. A private citizen can use deadly force to stop a felon from fleeing if it is reasonable for that person to believe that the felon poses a threat of serious physical harm
D. Defense of a dwelling
1. Deadly force may never be used to defend property unless intruder is threatening harm (or stand your ground jurisdiction)
a) Deadly force can only be used if the occupant is present and have to protect themselves or others
(i) I.e. no trap guns, mechanical deadly devices 
E. Duress/Necessity
1. Both available for all crimes except homicide
2. Duress - someone is under threat
3. Necessity - circumstances justify committing a lesser crime to avoid a greater harm
a) Lovercamp rule for prison escape
(i) Specific threat of death or injury in immediate future
(ii) No time to complain to authorities or complaints are futile
(iii) No time or opportunity to appeal to courts
(iv) No force or violence is used in escape on innocent party
(v) Prisoner immediately reports to proper authorities
F. Consent - not valid defense of infliction of great bodily injury or homicide
G. Entrapment
1. Narrow defense because defendant’s predisposition to commit crime negates the defense (federal rule)
a) Government interference must be but-for cause of criminal behavior for it to be entrapment
IX. Crimes against habitation
A. Arson - malicious burning of dwelling house of another
1. Burning - requires charring due to fire, smoke or water damage not sufficient 
2. Dwelling house - common law requirement. Any structure will suffice. 
3. Of another - at common law, it’s not arson to burn your own house
B. Burglary - specific intent crime
1. Breaking
a) Use of force, threat, or fraud to enter
(i) I.e. not entering already open door
2. Entering - any part of body crosses threshold of house
3. Dwelling house
4. At night - common law, between sundown and sunrise
5. Intent to commit a felony or theft inside. 
a) Intent to commit felony must have existed at the time of breaking and entering
X. Other Crimes
A. Rape - general intent crime
1. Reasonable mistake of fact is available defense
B. Battery - general intent crime
1. Battery is completed assault 
C. Kidnapping
1. Significant movement of victim required
a) Can be determined by whether movement increased risk of harm to victim
b) Must be more than incidental in another crime
2. Movement doesn’t have to be as far if the victim is confined in “secret” or hidden location 
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