CONTRACTS FINAL OUTLINE - PRATT 2018
Q1. WHAT LAW APPLIES TO THE ALLEGED AGREEMENT?
A. Sale of goods? 


-UCC Article 2 (gap filled w/ Rst/CL)
B. Not sale of goods?


-CL/Rst

C. Mixed/Hybrid contract?
1. Predominant Purpose Test: majority approach 

ex: Princess Cruises v. GE, and Festival Foods case 

2. Gravamen of the complaint: minority test, what is the complaint about?
Q2. HAVE THE PARTIES ENTERED INTO AN ENFORCEABLE CONTRACT?

Formation: Requires MA + C
Objective test, based on words and conduct (what would a reasonable person think?): 
Ray v Eurice (finicky engineer w detailed K specifications v. hammer-&-saw builders who didn’t read specifications). Duty to read.
1. MUTUAL ASSENT
A. Was there an OFFER?
1. Basic Test: Rst 24 - “An offer is the manifestation of willingness to enter into 
a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” 
2. Preliminary Negotiations v. Offer

a. Rst 26 - “A manif. of willingness to enter into a bargain is not an 
offer if the “offeree” knows/ has reason to know the person making it doesn’t intend to conclude bargain until further manif. of assent.” 

b. Lonergan v. Scolnick (ad in paper to sell Joshua Tree prop, seller in NY)


c. Rst 26: an estimate does not equal an offer, it is a solicitation for an offer. 



-a price quote without any other details does not equal an offer, unless 


written out in a way to include all of the necessary and usual terms
3. Just Kidding v. Offer

a. Lucy v. Zehmer (bar, drunk, napkin written k) (offer, reasonable)

b. Leonardo v. Pepsico (jet for points) (joke b/c unreasonable)
4. Advertisements:

a. General Rule: ad is not an offer, it’s an invite to make an offer

b. Exceptions:


i. Ad specifies allocation procedure and quantity (5 avail, first come first
serve)(MN fur coat case)


ii. Bait and Switch (Izada v. Mochado)
5. Authority to make offer?
B. Termination of Offer

1. Offer is terminated by:
Rst. 36: Revocation; rejection, C/O; lapse of time; death of Offeror; Offeror action inconsistent w/ offer



a. Rst 59: purported acc. w varying term = rejection & C/O. 


2. More on Revocation of Offer:



a. General Rule: offer is revocable anytime before (full) acceptance
b. 3rd party notification of offeror’s actions inconsistent w/ offer: (You snooze, you lose, Normile v. Miller)


-Rst 42: Communication from offeror revoking offer received by offeree


-Rst 43: Indirect communication of revocation (3rd party, or known 
action inconsistent with intent to enter an agreement
c. Situations where offer might be irrevocable

i. Options


-CL: requires MA + C (low)


-UCC Firm Offer: 2-205 Req’s: (max 3 months, no consid. reqrd)



1. Offer to buy or sell goods by a “merchant”
2. In a signed writing (sig can be typed)
3. That gives an assurance to the offeree that it will be held open
•If the assurance is contained on a form supplied by the offeree, the offeror must sign the assurance separately




ii. Partial Performance Where Acpt can ONLY be by Performance





    (AKA Unilateral k)





-CL: free revoc. Until complete performance
-Exception, Coldwell Banker case: substantial performance by offeree makes offer irrevocable
-Rst 45: Offeree beginning performance makes offer irrevocable






(creates an option k for offeree, but offeree can still back out)




iii. Offeree Reliance on Offer
         Option Ks 

1. Rst 87 (1) : An offer is binding as an option contract if it
–Is in writing;
–Is signed by “the offeror” 
–“Recites a purported consideration” for the making of the option offer, and
–Proposes an exchange on fair terms within a reasonable time.





2. CL Berryman v. Kmoch : Seller and potential buyer made 






option k, but buyer never paid the $10 consideration. 






Therefore, no option. (consideration requirement is 






low, but not zero). Services could count as consid. but 






none were present to induce seller to hold option open.


3.  Pre-Acceptance Reliance on Offeree as Limitation on Revocability



i. Rst 82 (2): Offer is binding as an OPTION, to the extent necessary to avoid
injustice if:
1.Offeror made an offer;
2.Offeree’s pre-acceptance reliance on offer was reasonably foreseeable by the offeror; and
3.There was action or forbearance by offeree.
*not limited to contracting agrmnts but courts rarely apply it to anything else
ii. General-Contractor and Sub-Contractor:


-Baird: court followed the minority view 
(sub can revoke bid despite GC’s reliance on it - b/c no acpt)


-Drennan: court followed the majority view
 (sub cannot revoke bid if GC reasonably relied on it)
C.  Was there ACCEPTANCE?
1. Basic Test: Acceptance of an offer is a manifestation of the offeree’s assent to be
bound
2. The offeror is “master” of the offer: can specify mode and manner or acceptance
3. Rst 32: Unless an offer unambiguously requires acceptance by performance only,
 Offeree can accept by promise or performance
4. General UCC Rules for Acceptance

a. UCC 2-204
i. A contract for sale of goods may be made in any manner suff. to show agrmnt (MA), including conduct by both parties which recognizes the existence of such a contract.
ii. The moment of K formation not essential to the formation of k
iii. 1+ terms remaining open does not fail for indefiniteness if, parties intended to k & there is a reasonably certain basis for giving remedy.



b. UCC 2-206 Offer & Accpt in Formation of a Contract
(1) Unless otherwise unambiguously indicated by the language of circumstances:
-An offer shall be construed as inviting accpt in any manner & any medium reasonable in the circs
-An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by:
     -A prompt promise to ship   OR -The shipment of goods


5. Acceptance by Performance
a. CL: if acceptance to be ONLY by performance, acceptance requires COMPLETE
performance. Re: COLDWELL BANKER
b. Rst 32: Unless an offer unambiguously requires acceptance by performance
only, Offeree can accept by promise or performance
c. UCC 2-206(1) (above)

UCC 2-206(2) Where the beg. of a requested perf. is a reasonable mode
of accpt. an offeror who is not notified of accpt. w/in a reasonable time
may treat the offer as having lapsed b4 accpt.


6. Acceptance Varying Offer
a. CL Mirror Image Rule: A purported accpt with a varyig term is a rejection of

the offer, not an accpt, and is a C/O by the original offeree.

b. Rst 59: “A reply to an offer which purports to accept but is conditional on the
offeror’s assent to terms additional to or different from those offered is
not an acceptance but is a C/O.”
     Rst 61: “An acceptance which requests a change or addition to the terms of
the offer is not thereby invalidated unless the acceptance is made to
depend on an assent to the changed or added terms.” (closer to UCC)
c. UCC 2-207

i. 2-207(1) 1. A definite and      2. seasonable 



     3. expression of acceptance [or written conf. w/in reasonable 



time] 



  4. with a varying term 




= operates as an acceptance even though it states terms 


additional to or different from those offered or agreed 



upon,”... exception...
“UNLESS acceptance is expressly made conditional on assent to the
additional or different terms” (The Unless Clause)
(If you apply 2-207(1) and there is NO K based on the writings.. Go to 2-207 (3))
ii. 2-207(3) “Conduct by both parties which recognizes the existence of a
K is sufficient to establish a K for sale although the writings of the parties do not otherwise establish a K.”



7. Electronic & Layered Contracting



a. Fact patterns (can overlap): Shrinkwrap, Clickwrap, and Browsewrap




-Defontes v. Dell: Majority view, but terms out because no notice of

opportunity to reject terms




-Hines v. Overstock: Majority view, but, P had no actual knowledge, and

D failed to prove P had constructive knwledge so terms are out! 




-Feldman v. Google: P clicked agree. Duty to read. Binding. Clickwrap



b. Conceptualization of K Formation: (forks)




i. Majority Approach:





-Seller = Offeror, and Buyer = Offeree





-Buyer’s accpt = the mirror image of seller’s offer. 





-Seller’s terms are part of agreement (Q3)




ii. Minority Approach:





-Buyer = Offeror, and Seller = Offeree





-If Seller’s accpt is not mirror image of Buyer’s offer






-If Buyer is a consumer, seller’s terms are not in







-If Buyer + Seller are both merchants, use 2-207



c. Shrinkwrap:




i. Duty to Read




ii. B must have actual or constructive notice of how to reject seller’s
terms, usually by returning goods by a specified date (ProCD v. Zeidenberg; and Hill v. Gateway)



d. Clickwrap & Browsewrap




i. Duty to read (Google case)




ii. An inconspicuous link at bottom at bottom of page, which buyer
would not see by following the purchase prompts does not equal assent. (Hines v. Overstock, and Defontes v. Dell)
8. Mailbox Rule

a. Gen. rule: Acceptance effective upon DISPATCH
-Requires that acceptance is in the manner and by the medium invited by offer, and properly sent with stamp and address
-Exception: If option applies to underlying offer, Acceptance is effective on RECEIPT (unless received before option ended, then dispatch was accpt.)
-Also, Offeror can specify RECEIPT = Acceptance
-Rare exception: Wher Offeree sends Offeror multiple CONFLICTING responses:
-If O’ee sends Rejection & later sends Acceptance: (1st there = effective)
-Rejection is effective if it gets there first; 
-Acceptance is effective if it gets there first.
-If O’ee sends Acceptance & later sends Rejection 


Acceptance is effective unless:
-Rejection gets there first; AND  (both needed to make rej. eff!)
-Offeror detrimentally relies on the Rejection


9. Incomplete Bargaining



a. “Agreement to Agree” 
i. CL: The doctrine of indefiniteness

-Lease renewal case (Walker v. Keith)


-for rent term to be definite, the term needed to be
a $amount or specify an obj. Method for
determining the $ rent




ii. Rst 33: “K formation requires that the terms of the K are
“reasonably certain,” meaning that it is possible to determine
–[1] whether there has been a breach and
–[2] an appropriate remedy for breach
-Open or uncertain terms “may” indicate lack of assent 




iii. UCC 2-204 (looser re: open terms)





1+ terms remaining open does not fail for indefiniteness if,
parties intended to k & there is a reasonably certain basis for giving remedy. (subj. Matter and quantity usually necessary)



b. Formal Contract Contemplated




i. Quake v. American Airlines: 
3 possible outcomes for LOI: FORKS!
1. Contract: LOI binding, even though no formal writing
2. No Contract: LOI not binding, no k if no formal writing
3. Agreement to bargain in good faith
2. CONSIDERATION

A. Restatement Test: BFE “Bargained-for-Exchange”/ quid pro quo (use this test first!)


“reciprocal conventional inducement, each for the other;”


1. Rst 71(1): To haeve consideration, a perf. or return promise must be bargained for.
2. Pennsy Supply case: FreeAggrite. Here there was a quid pro quo ($ isn’t nec.)
3. Distinguish Conditional Promise: Williston’s Tramp, walking to store did not induce
the rich man to buy the coat
4. Distinguish Promise to make a Gift: 

-Daugherty v. Salt sham recital of consideration “because she loved him”

B. Common Law / Traditional Test: Benefit-Detriment Test (use this one last!)
–Consideration = benefit to the promisor or  detriment to the promisee
Hamer v. Sidway: uncle promised nephew $ if he stopped drinking, smoking, and
gambling. Since nephew “changed position” it was a k

C. Gen. Rule: Past Performance/ Past Consid. and “Moral Obligation” does not = Consideration


1. Plowman v. Indian Refining co, where VP promised pension to workers laid off for
“Past-performance.” Not binding, b/c no consideration
2. Mills v. Wyman: 25 y/o son got sick after voyage from sea, Mills took care of him,
father Wyman first promised to pay, then didn’t. Unenforceable
3. Some Exceptions to the General Rule (noted in Mills v. Wyman)
•“There must have been some preexisting obligation, which has become inoperative by positive law, to form a basis for an effective promise. 
–Debt barred by the [SoL], or bankruptcy, debts incurred by infants
–Express promises founded on such pre-existing obligations may be enforced 


4. Webb v. McGowin: Webb saved McGowin’s life, crippled in process, McGowin
Promised to pay him money til Webs death. Enforceable. b/c McGowin received material benefit himself. 
*“Material Benefit” Exception to the General Rule 
•If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.
•Note: not all courts have adopted the material benefit rule and Rst § 86.
Restatement Exceptions to the General Rule
•Rst § 82:  SOL •Rst § 83: bankruptcy •Rst § 85:  Obligations of minors 
Rst § 86:  Promise for Benefit Received
•(1) A promise made in recognition of a benefit previously received by the promisor is binding to the extent necessary to prevent injustice.
•(2) A promise is not binding …
–(a) if the promisee conferred the benefit as a gift (good Samaritan)
–(b) [or] to the extent that its value is disproportionate to the benefit.

D. Adequacy of Consideration


1. Gen Rule: Court will not weigh “adequacy of consideration.”
-Consideration threshold for CL option K is lower than reg. K
-No consideration needed for UCC Firm Offer 2-205 
Exceptions; no consideration if promise is exchanged for:
•“Sham” or “nominal” consideration

(a) Effect of recital of consideration: Creates rebuttable presumption;
Daugherty v. Salt
•“Grossly inadequate,” “shocking” consideration 

-Dohrmann v. Swaney
•“Illusory” promise … (2 exceptions below)
1.The Duty of Good Faith often converts an otherwise illusory promise
into consideration;
-Satisfaction Clauses: subj. and obj. -Requirement and output ks 
-K’s for exclusive dealing


2.A party who makes an illusory promise may still accept the offer by
performance  (Promise for illusory promise →  promise for performance)

-Baker v. Marshall Durbin Foods: Baker accepted by continuing
to work at MDF.
•“Past performance” Plowman v. Indian Refining Co, and Mills v. Wyman

Exception: Webb v. McGowin: promise made after material benefit



(if court adopted this rule)
•“Pre-existing duty” 
•The performance of, or promise to perform a “pre-existing duty” is not
consideration.
•arises in the context of attempted modifications of a K.
–taxi hypo
3. DEFENSES to formation
     3.1 Statute of Frauds
History of SOF
                   -Initially created to prevent fraud. Now thought to serve several purposes:
1. Evidentiary: provide evidence that parties entered into k
2. Channeling: provide an external test of enforceability
3. Cautionary: make parties aware they are entering into a formal agreement to which they will be bound
BRIEF OVERVIEW OF REQUIREMENTS:
-CL/Rst SOF:
Rst § 131 requires:
1.a writing
2.“signed” by the party to be charged (or authorized agent, that
3.reasonably identifies the subject matter,
4.is sufficient to indicate a K has been made between the parties and
5.states with reasonable certainty the essential terms of the K.
-UCC SOF (k’s greater or equal to $500):
UCC § 2-201 requires:
1.a writing
2.signed by the party to be charged (or authorized agent)
3.that is sufficient to indicate that a K for sale has been made between the parties. 
4.Also, the writing must contain the subject matter of the K and a quantity term.
–“A writing is not insufficient because it omits or incorrectly states a term agreed upon but the K is not enforceable beyond the quantity of goods shown in such writing.”
–Exception if BOTH parties are merchants.

B. Determining whether a K is “within” the SOF

“MYLEGS”(marriage, year, land, executor, goods (more or = $500), surety).. 
C. Writings that satisfy the SOF
-CL: requires a writing signed by the party against whom enforcement is sought. Writing must identify parties, subject matter, and consideration given by both parties.
-R2d 131: “enforceable if it is evidenced by any writing signed by or on behalf of the party to be charged which
                                               i. Reasonably identifies the subject matter of the k,
                                              ii. Is sufficient to indicate that a k with respect thereto has been made; and
                                            iii. States with reas. Cert. the essential terms of the unperformed proms of k
-R2d 132: “may consist of several writings if 1 W is signed by the party to be charged and the Ws clearly indicate they relate to the same transaction”
                                               i. Crabtree v. Elizabeth Arden: P negotiates 2 year employment K with D but
no formal k signed. D says no k because barred under SOF. Ct says under SOF because 2-year term but that they can piece together writings made to show that there was a valid writing

FORKS!! –Most courts require that they all appear to refer to the same 



transaction and at least one part is signed;




–Some courts require that the signed parts of the writing specifically





refer to the unsigned parts.
-UCC 2-201: requires writing signed by the party to be charged that is sufficient to
indicate that a k for sale has been made between the parties. The writing must contain subject matter and quantity term (missing price term ok)
-Signature is interpreted very broadly
D.   Exceptions that take an alleged K outside of the SOF
    1. Common Law / Restatement Exceptions
a. Part performance/reliance regarded a K for the transfer of an interest in land

1. Beaver v. Brumlow: Buyer cashed in retirement plans to buy and improve 
land from seller. 






-“unequivocally referable” test: conduct would not make sense






without the underlying agreement
a. Part performance must lead an outsider to naturally and reasonably conclude that the k alleged actually exists. Where P has 
1. Taken possession of the property and 
2. Made valuable, permanent, substantial improvements to the property, specific performance usually results.
b. Note: R129 broader but most cts apply this two-step test
2. R2d 129 (rejects the “unequivocally referable test) - “a k for transfer o
f


 land may be enforced despite failure to comply with SOF if it is 
established that the party seeking enforcement


1. in reasonable reliance on the k and 


2. on the continuing assent of the party against whom 
enforcement is sought, 


3. has so changed his position that 


4. injustice can be avoided only by specific enforcement”
b. Promissory Estoppel; R2d 139 – (expands 129 to include k’s not w/ land)


- “A promise which the promisor should reasonably expect to induce action on 


the part of the promise which does is enforceable notwithstanding the SOF if 


injustice can be avoided only by enforcement of the promise.”
**1. There are 3 possibilities if the issue is whether detrimental reliance on an oral k can take the k out of the SOF:
1. Not apply PE in the context of SOF – no exception
2. Narrow approach of R1st – where P detrimentally relies on the 
promise by D that there was a writing or that D would create 
such a writing
3. R2d allows recovery despite lack of writing where 


there is a heightened burden of proof (clear and 


convincing evidence -see Alaska case below)
2. Alaska Democratic Party v. Rice: Ct says oral agreement taken outside SOF 
based on promissory estoppel. Requires the party asserting exception 
must establish existence of employment k by “clear and convincing 
evidence” – accomplishes what SOF would without formally requiring it.

c. P completed performance
1. R130 provides an exception to the one-year rule if the Plaintiff has completed performance. (part performance is insufficient).

E. The Sale of Goods Statute of Frauds – UCC 2-201 – UCC Exceptions
       A. Merchant’s Confirmation Exception (UCC 2-201(2)):
a. When 1 merch. orally places an order and the other sends written confirmation,
signed with quantity, SOF is satisfied for both if the ordering merchant does not object to the confirmation within 10 days.
b. Requirements for writing to be enforced against the party who did not sign it:
                                               1. Both parties are merchants
                                               2. w/i a reas. time of the oral k, 1 party sends written confirm. to the other
                                               3. Which is signed by the sender and otherwise satisfies SOF against sender
                                              4. The recipient has reason to know its contents and
                                              5. recipient does not give wrtn notice of objection to it w/i 10 days of recpt

      B.UCC 2-201(3)(A) Where the seller has begun to make specially manufactured goods for byr
      C. UCC 2-201(3)(B) Where the party charged admits “in his pleading, testimony or otherwise



in court” that a k was made → NOTE this ONLY applies under UCC

      D. UCC 2-201(3)(c) Payment for goods has been made and accepted or goods have been



 delivered and accepted 
      E. Part performance may be an exception to the SOF (receiving and accepting payment)
a. Buffaloe v. Hart: P buying five barns from D. Gives D a check which they don’t sign.
Because check was not signed by party against whom enforcement is sought, SOF not satisfied. But Ct says that part performance under 2-203 may provide an exception to SOF. (here, Hart received and accepted payment)
    F. Promissory Estoppel – majority rule is that it can be used in UCC K, 
minority view is that it can’t

    H. Open Qs re interaction of UCC & CL S of F Rules

       •FORKS!: Unclear whether 1-year CL rule applies to UCC Ks

       •If sale of goods cannot be performed w/in 1 year and:

     –K price < $500, unclear whether K still is subject to CL SOF; or

     –K price ≥ $500 , unclear whether the K would have to satisfy the requirements of



both UCC § 2-201 and CL.

       •Unclear whether PE can be used to enforce a K for the sale of goods that fails to 



comply with § 2-201. 


*Majority view: PE can be used with UCC.          Minority View: PE can’t be used with UCC

Defenses to Formation cont’d…     Avoiding Enforcement: 

INCAPACITY, BARGAINING MISCONDUCT, UNCONSCIONABILITY AND PUBLIC POLICY

Minority

A. General rule: K’s entered into by a minor are voidable at the minor’s election (ignorance as to seller’s knowledge of the actual age of the minor is not important)

Traditional Approach
Under traditional version of infancy doctrine:
•Minor can disaffirm or avoid the K even if
–there has been full performance and
–minor cannot return what was received.  Even if good is compl. gone!
•Minor must return (“restore”) goods that minor still possesses.
•But no setoff requirement.
–Minor is not required to make restitution for any diminution in value.
Modern Setoff Rule (Dodson)     
•Where K is voidable (only by one party) by a minor,
•Minor can recover the amount actually paid LESS SETOFF
–Setoff = reasonable compensation for
use of,  depreciation, and willful or negligent damage to the good, while in the minor’s possession.
Requirements for Modern Setoff Rule
•Modern “Setoff Rule” applies where
1.“the minor has not been overreached in any way, and  

 (aka: no exploitation of minor)
2.there has been no undue influence,
3.the K is a fair and reasonable one, and
4.the minor has actually paid money on the purchase price, and taken and used the article purchased,”
•If these requirements are not met, the setoff rule does not apply.
1. Dodson v. Shrader: P, a minor, bought a used pickup truck from D who assumed P was an adult. The truck began to have problems but P continued to drive it anyway and then the truck broke down. D refuses to refund the truck value. Ct applies modern approach requiring P to make restitution for the lost value of the truck. 

B. Exceptions: times when a minor may not be able to disaffirm (depends on equities):

a. if the minor affirmatively misrepresents his or her age

b. where the minor willfully destroys the goods

c. where the k was for the purchase of necessaries - things required for a person to live (food, clothes, shelter) 

i. ct may also say this is not an exception but will instead invoke unjust enrichment to recover restitution from the minor 

d. once the minor reaches the age of majority, they must act within a reasonable amount of time to disaffirm the k or she will  be deemed to have affirmed the transaction 

e. Pre- and postinjury release agreements:

i. minors sign the pre-injury release it will always be voidable

ii. some cts hold that minors are able to disaffirm preinjury agreements signed by the parents; others hold that it is a valid release (FORKS)

iii. postinjury settlements by must be aprvd by a ct. can’t later be disaffirmed 

Mental Incapacity

A. general rule: a k by a mentally incapacitated contracting party is voidable by the incompetent only if avoidance accords with equitable principles. if the k is made on fair terms and the other party has no reason to know of the incompetency, the k ceases to be voidable where perf in whole or in part changes the situation so parties cannot be restored to their previous positions

a. Sparrow v. Demonico: Two sisters were disputing over family home, one lived in it,

the other said it was partially hers and that she had the right to sell it. 
-they decided to sell it and give the one living in it 100k of the sale
-a settlement agreement occurred
Issue: was the settlement k enforceable or not because of mental incapacity?
App crt: there was a lack of evidence to support mental incapacity
-you need actual evidence to support this claim: medical records, expert testimony from a doctor
-”crazy behavior” does not prove mental illness
Hold: order vacated and remanded to enforce the settlement k
B. Approaches for determining mental incapacity (R2d 15)
a. Traditional Cognitive test: looks to see whether the person is able to understand the nature of the transaction (R2d 15 1a)

b. Volitional Standard: a person lacks capacity to contract if the person is unable to act in a reasonable manner in the transaction and the other party knows/ has teason to know of the condition (R2d 15 1b) (harder to prove)

C. Intoxication can result in incapacity 

a. R2d 16: a k is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner 

*Compare traditional rules on minority vs. mental incompetency: 
•Minor generally can disaffirm even if restoration cannot be made, but
•Mentally incompetent person is required to make restoration to the other party unless special circumstances are present.
–Rationale for general setoff requirement:
•There are varying degrees of mental incompetence
•Mental incompetence may be less complete incapacity than infancy
Duress -  there are two kinds: by physical compulsion or by improper threat

A. By “Physical Compulsion” : R2d 174: if a party enters into a k solely because he or she has been compelled to by physical force, the k is “void”  (the k was never formed)

B. By “Improper Threat” aka economic duress: R2d 175: if a party enters into a k because of an improper threat that leaves the victim with no reasonable alternative but to assent to the proposed deal, the k is “voidable” by the victim. 

a. Three elements:

i. Wrongful or improper threat

1. R2d 176(1) applies if the terms of the exchange appear fair. A threat is improper if the terms appear fair and the threat is:

a. a crime or tort

b. criminal prosecution

c. the bad faith use of the civil process or

d. a breach of the duty of good faith and fair dealing with regard to the modification of an existing k 

2. R2d 176(2) applies if the terms appear unfair. A threat is improper if the resulting exchange is not on fair terms and:

a. the threatened act would harm the recipient and not significantly benefit the party making the threat;

b. prior dealing between the parties significantly increases the effectiveness of the threat or

c. the threatened action is a use of power for illegitimate ends

ii. Lack of reasonable alternatives

1. Where there are alternatives:

a. R2d 175: examples: alternative sources of goods, service or funds whether there is a threat to withhold such things, toleration and if the threat involves only a minor vexation

b. an available legal remedy - such as an action for breach of k - may be a reasonable alternative 

2. Where there are no alternatives:

a. victim must have no choice but to agree to the other party’s term or face serious financial hardship 

b. victim would have no adequate remedy if the threat were carried out 

c. where there is an alternative but will NOT work if the delay involved in pursuing the remedy would cause immediate and irreparable loss to one’s economic interest 

Does FINANCIAL DISTRESS establish that the plaintiff had no reasonable alternatives?      (FORKS)
•Majority Rule: Financial distress does not est lack of reas. alternatives
–Exception if defendant caused the plaintiff’s financial hardship
•Minority Rule: Defendant taking advantage of plaintiff’s financial distress is enough to establish lack of reasonable alternatives
iii. Actual inducement of the contract by the threat (NOT by P’s necessities) - 

1. R2d 175: was the particular victim induced by the threat? consider circumstances such as the age, background and relationship of the parties. (subjective standard)

2. threat must “substantially contribute” to the manifestation of assent 

3. the fact that a party agreed to a settlement because of a desperate need for cash could not be the basis for duress unless the other side caused the hardship

a. some courts hold that it is enough that one party takes advantage of the other side’s dire circumstances without having caused the financial hardship 

b. Totem Marine v. Alyeska: P entered into a k with D to transport materials from Texas to Alaska. D ended up wanting P to haul much more than they said which slowed the boat and cost them way more money. P couldn’t meet the demands and D terminated the k and said they didn’t have to pay. But P was desperate for cash flow so they signed a new agreement releasing claims in exchange for one third the original payment. P argues release should be rescinded due to economic duress. 

Totem Marine Test for Economic Duress
 

 3 elements:
1. a wrongful or improper threat,
2. a lack of reasonable alternatives, and
3. actual inducement of the K by the threat
-Ct concludes P has done enough to survive D’s summary judgment motion. 

Undue Influence

A. Defined: R2d 177: “unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare”

B. General rule: “if a party’s manifestation of assent is induced by undue influence by the other party, the k is voidable by the victim” 

a. typ occurs where there is some fiduciary duty (relationship of trust or confidence)

C. Elements:

a. domination or a special relationship between victim and other party AND

i. the victim is dominated by the more powerful party (perhaps because the victim is weak, infirm and or aged) OR

ii. relationship makes the V susceptible to influence by the more powerful party

b. improper persuasion of the victim by the “strong” party

i. Factors characteristic of improper persuasion: 

1. discussion of the transaction at an inappropriate time, 

2. consummation of transaction in an unusual place, 

3. insistent demand that business be finished at once, 

4. extreme emphasis on untoward consequences of delay, 

5. the use of multiple persuaders by the dominant side, 

6. absence of third-party advisers to the servient party, 

7. statements that there is no time to consult an adviser 

D. Odorizzi v. Bloomfield Sschool District: P is a school teacher who resigned after being arrested for being gay. P was in jail, had been awake for 40 hours, D told him to resign to avoid embarrassing himself, etc so he resigned and then the charges were dropped but D refused to give him his job back. P sues for rescission of the resignation agreement. 

-Ct says D engaged in “over-persuasion”, the unusual time (late at night), unusual place (his home), his emotional state (just been arrested and had not slept), the D’s had power over him (superiors at work, and two of them), they were making it seem like there was no time (said there was no time to think or contact attorney or you’ll never work again), and therefore it seemed like there is a possibility of UI. 
-P has stated sufficient facts to show undue influence to go to jury (elements were met)

Affirmative Misrepresentation 

A. Fraud: 

a. The P must show that the D:

i. knowingly made one or more false material representations with the intent to deceive and defraud the P, 

ii. that these representations caused P to enter into the k and 

iii. the P was damaged as a result

b. Syester v. Banta: P is an old lady who bought three lifetime memberships of dance instruction. D used crazy sales tactics and when P decides to sue D encourages her to drop the lawsuit and makes her sign a release of all claims. P sues again. Can release be rescinded? Ct says there was enough evidence to show that a jury could find there was fraud. 

B. Fraudulent Misrepresentation

a. R2d 164(1): “If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying, the k is voidable by the recipient” 

b. Misrepresentation: R2d 159: “A misrep is an assertion not in accord with the facts”

c. A misrepresentation is fraudulent if:

i. the maker intends his assertion to induce a party to manifest his assent and 

ii. the maker:

1. knows or believes that the assertion is not in accord with the facts   OR

2. does not have the confidence that he states or implies in the truth of the assertion    OR

3. knows that he does not have the basis that he states or implies for the assertion

d. Elements:

i. a material misrep of past or existing fact by the party to be charged, which

1. Material Misrepresentation: R2d 162(2): A misrep is material if it would be likely to induce a reasonable person to manifest his assent or if the maker knows that it would be likely to induce the recipient to do so”

ii. was false,

iii. was made with knowledge or in reckless ignorance of the falsity (Indiana only),

iv. was relied upon by the complaining party and

1. Justifiable Inducement: The misrepresentation must have motivated the victim to enter the k, or to enter it on the terms that were agreed. 

a. cts often blend obj and subj consids - “was this victim in fact induced and would she have been had she acted reasonably?”

b. some cts consider if the v had the opp to verify the trust of the representations in considering whether reliance was justified. 

v. proximately caused the complaining party injury 

Stechshulte v. Jennings: D, Jennings, bought a house but there was leaking all over, so he just had people cover it up “bandaid” it, it did not eliminate the source of the problem, and then he painted over it so it did not look like there was ever any damage
-Ps, Stechschultes, bought the house from him
-D filled out a disclosure form, did not mention any issues, specifically said “no” to any water damages/ water leakage, and said “no” to any previous damages to the home.
-PS hired an inspector but no water damages were reported, they bought the home 
-Weeks later, there was a heavy rain and there was water everywhere
-they asked the seller to rescind the k and he refused
-PS found out that the cover up job (caulking and paint) was “fresh”
-D: there had to be an assertion of fact to prove misrepresentation, there was not one
Crt: There was a duty to disclose on the part of the seller based on the form he signed
RULE: Where there is a duty to disclose, failure to do so is a material misrepresentation
Hold: the judgement in favor of Jennings was reversed and remanded
e. Park 100 v. Kartes: P worked out a deal to lease from D but they never discussed signing a personal guarantee for the rent. One night as P is trying to leave to make a wedding, D tells them to sign a form that says “lease agreement” but actually provides a personal guarantee for the rent. 

-Years later, P finds out made that form made them personally liable for the rent.  

-D knew at the time of signing that P was under the mistaken impression that the document was the lease. 

-Court: signature obtained by fraudulent means and there were misrepresentations of material facts. D knew it was a personal guarantee and knowingly made false representation and that P exercised ordinary care and diligence and reasonably relied on D’s statements that the papers were lease papers to their detriment. 

-(this is distinguished from Ray v. Eurice b/c of the misrepresentation)
Hold: unenforceable

*IF THE TYPE OF MISREPRESENTATION IS FRAUD IN THE EXECUTION, THE K = VOID (not just voidable by one party)
f. When a misrepresentation as to a writing justifies reformation 

i. R2d 166: If a party’s manif of assent is induced by the other party’s fraudulent misre as to the contents or effect of a writing evidencing an agreement, the ct may reform the writing to express the terms of the agreement as asserted,....

1. If the recipient was justified in relying on the misrepresentation, AND

2. except to the extent that rights of third parties such as good faith purchases for value will be unfairly affected 

C. Opinions

a. Defined: R2d 168(1): opinion is an expression of a belief, without certainty, as to the existence of a fact. 

b. Classic rule: statement of opinion could not be fraudulent

c. R2d Rules:

i. 159: a statement of opinion amounts to a misrepresentation of fact if the person giving the opinion misrepresented his state of mind

ii. 168(2): opinion amounts to an implied representation that the person giving the opinion does not know any facts that would make the opinion false and that the person giving the opinion knows sufficient facts to be able to render the opinion

iii. 169: opinion may also be actionable if the one giving the opinion:

1. stands in a relat. of trust or confidence to the recipient (a fiduciary

2. is an expert on matters covered by the opinion OR

3. renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation 

Nondisclosure (non-verbal misrepresentation)

A. Concealment: a lie through conduct meant to conceal the truth; may be seen as an affirmative act of misrepresentation 

B. Nondisclosure 

a. general rule: nondisclosure of a fact known to party is NOT an assertion of fact UNLESS there is a duty to disclose.

i. There are four situations where there is a duty to disclose - R2d 161: A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases ONLY:

1. where knows that disclosure of the fact is nec to prevent some previous assertion from being a misre or from being fraudulent or material 

a. if you make a statemen/ later find out is false, u must disclose it

2. where he knows that disclosure of the fact would correct a mistake of the other party as to the basic assumption on which that party is making the k and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing 

a. broadest category under 161 - invokes a good faith and fair dealing standard - ex:  if one party knows the other party is making a mistake in assumption there arises a duty to disclose

b. Two significant factors:

i. whether the info should be treated as the property of the party who possesses it (because he incurred cost and effort) AND

ii. whether the info is readily available on diligent inquiry

3. where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

4. where the other person is entitled to know the fact because of a relation of trust and confidence between them 

a. easiest case to establish - show there is a fiduciary relationship

Unconscionability

Unconscionability = decided by the court/judge as a matter of LAW 

A. UCC 2-302 / R2d 208 Definitions: if the ct finds the k to have been unconscionable, the ct may refuse to enforce the k or enforce the remainder of the k without the unconscionable clause or limit the application to avoid an unconscionable result (R2d 208 says essentially the same thing) 

a. Basic test is whether, in light of the general commercial background and needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the k

b. the principle is the prevention of oppression or unfair surprise and not of disturbance of allocation of risks because of superior bargaining power

c. gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party, may confirm indications that the transaction involved elements of deception or compulsion or may show that the weaker party had no meaningful choice, no real alternative or did not in fact assent or appear to assent to the unfair terms.
d. Factors which may contribute to a finding of unconscion in the bargaining proc. include:

i. belief by the stronger party that there is no reasonable probability that the weaker party will fully perform the k

ii. knowledge of the stronger party that the weaker party will be unable to receive substantial benefits from the k

iii. knowledge of the stronger party that the weaker party is unable to reasonably protect his interests (mental infirmities, ignorance, illiteracy or inability to understand language, etc.) 

B. Procedural and Substantive Unconscionability

a. Procedural unconscionability: “lack of choice by one party or some defect in the bargaining process (such as quasi-fraud or quasi-duress)”

b. Substantive Unconscionability: “fairness of the terms of the resulting bargain” 

c. most cts require both procedural and substantive unconscionability at the time the k was entered into for a conclusion of unconscionability but they operate on sliding scale

d. price term unconscionability: 

i. under both UCC and r2d: “excessive price may be a basis of unconscionability”

ii. in addition, some cases have held ks unconscionable based on excessive price. The facts in these cases are extreme. 

C. Cases

a. Williams v. Walker Furniture: P buys furniture from D and the k means that each of her payments paid off parts of the loan pro-rata. P eventually defaults and D wants all their furniture back. Ct says k was unconscionable at the time it was made so it is unenforceable. Factors the ct considered: “add on” clause or “cross collateralization clause” - pro rata clause appears unfair to consumer; P did not know clause was in the k and did not read the k - problem is not just failure to read but even if she read it she probably wouldn’t have understood it; she couldn’t read it after the fact because she didn’t have a copy of the k; sales tactics are relevant - sold door to door, pressure tactics applied; complex printed form contract that was not negotiated  - k of adhesion; important terms hidden in form

b. Higgins v. Superios Court of LA: Homemakeover show. Parties fighting over unconscionability of an arbitration clause. Ct says procedurally it was a k of adhesion, standardized, imposed by the stronger party, on a take it or leave it basis and the arbitration provision was hidden. Ct also said P was unsophisticated and vulnerable - and because of their vulnerability they were selected to be on the show - and the arbitration clause was one-sided such that there was a “lack of mutuality” because D could compel arbitration but P could not. 

Public Policy

A. cts will use their discretion to not enforce k’s that are against public policy - ex: k to murder someone

B. Ks that are Unenforceable based on Public Policy
-Illegal Ks and Ks with Illegal Terms
•An illegal K or K with an illegal term is unenforceable, even if the parties entered into the Kvoluntarily and there was no bargaining misconduct.
•Examples:
–K for murder for hire
–K to buy goods in exchange for normal price + illegal bribe
•In pari delicto rule
–Where the parties are equally culpable, courts leave the parties where they are. 
–A court can take into account the relative fault of the parties and the public interest.  (if there is an innocent party, it might get some sort of relief)
–Usually courts refuse to grant the remedy of restitution.
-Ks that are contrary to Public Policy
•Courts also have discretion to refuse to enforce Ks or K terms that are contrary to public policy.
•Courts are cautious about exercising this discretion and generally rely on a statute or precedent to establish the public policy.
•Examples:
–A disclaimer for gross negligence in releases
–A highly restrictive covenant not to compete
–Surrogate parenting Ks
Mistake

Where does “mistake” fit into Big 6 Qs?
Depends on
-Remedy sought by party asserting mistake:
-If recission, K is unenforceable
-If reformation (scrivener’s error), K terms change
-Whether K party asserting “mistake” is P or D
-If P files suit seeking rescission based on mistake, mistake is K formation defense
-If D uses mistake as an affirmative defense to a breach of K suit, mistake might be conceptualized either as:
-K formation defense [MY VIEW BIG Q 2!!!] OR
-Justification for nonperformance [KCP VIEW?]
(Pratt thinks “mistake” falls under Big Q2, and sometimes Big Q3:
BIG Q 2B: Defenses to formation. (Is the K enforceable?)
-People use mistake to argue that the k is unenforceable



-seen in the Pickles case, the buyers argued that the k was unenforceable
due to Mistake. fighting for rescission = k is unenforceable 
BIG Q 3: What are the terms?


-When the term obviously is something else, and both sides know it, the court
can be asked to change the term due to mistake. 



-Scribner’s error
Generally

· Mistakes occur before or at the time of formation and impossibility or impracticability occurs after formation but prior to performance. 

· ct may say that k was never formed due to mistake or that the k was formed but is voidable and ct invokes recession

· there is also a remedy called Reformation - where the ct will rewrite the terms of the k to what they were supposed to be but aren’t due to a technical error 

· General rule in K is strict liability - let the parties allocate risks any way they want to.

· There is always an allocation of risk as to the dickered terms but there are an infinite number of things that could change the deal in a significant way (foreseeable and not). 

· If they are unforseeable, cts will try to determine what the parties would have done if they could have foreseen it. 

· If they could have been foreseen but the parties said nothing, some cts say they aren’t going to rescue the burdened party 

· with mistake, people make assumptions that end up materially altering the k and the ct has to decide whether they will alter the k to make it seem more “fair” or whether they should leave the k as it was → how do we allocate risk? 
· maybe to the one best able to bear the risk OR

· the one who is best capable of preventing risk

- sometimes mistake goes under Big Q 3 “what are the terms?” Scribner’s error, to change the term to what it was obviously supposed to be 
A. Mistake: A mistake is an error of fact.
-Rst § 151:  “A mistake is a BELIEF that is not in accord with the facts.”
-An error about some thing or event that had actually occurred or existed at the time the contract was entered into and can be ascertained by objective evidence.
-Use the legal meaning, not colloquial.
What does NOT constitute a “mistake”?
i. A misunderstanding about meaning (generally resolved by the process of interpretation)

ii. An incorrect prediction of future events
iii. An error in judgment
BE CAREFUL WITH USAGE OF WORD “MISTAKE” 
(If a counterparty makes the injured party assume a fact is true and knows that it is not true and instead a lie, it is NOT A MISTAKE, it is misrepresentation. )

-Types of Mistakes
i. MUTUAL mistake: 
–Both parties are mistaken about a shared basic assumption upon which they base their bargain
ii. UNILATERAL mistake: 
–One party has made a mistake about a basic assumption upon which she bases her bargain

B. Mutual Mistake: 

a. makes a contract voidable if the 4 requirements of Rst 2d § 152 are met: 

i. Where a mistake of both parties at the time a contract was made 

1. Both parties shared a mistake (= an error of fact)

2. The error must be made at the time of contracting, and it must relate to the state of affairs existing at the time rather than a prediction for the future.

ii. as to a basic assumption on which the contract was made 

1. The mistaken fact must be so fundamental to the parties’ intent and purpose that it is reasonable to conclude they would not have made the contract at all or not on those terms had they known the truth.

2. Looks at the parties’ motivation for entering into the contract (basis of the bargain).

iii. has a material effect on the agreed exchange of performances, 

1. Looks at the mistakes’ objective impact on the balance of the exchange.  Sufficiently large unbargained-for windfall or detriment?

2. Equitable balancing; court examines the effect of the mistake on the parties to decide the fairness of enforcing the contract despite the mistake.

iv. the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154. . .”

1. Rst 2d § 154.When a party bears the risk of a mistake

a. “A party bears the risk of a mistake when:  

i. the risk is allocated to him by agrmnt of the parties, or 

ii. he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

1. ex: estate sells a safe and its contents for $50 and when the locksmith opens it there is $32k - ct says too bad

iii. the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.”

b. Lenawee City Board of Health v. Masserly:  The Ps purchased land from the Messerlys as “income property”. There was a serious septic tank issue because the previous owner did it himself and it was too small/ not done properly. No one was aware of this at the time of the making of the k
-There was an “as is” cause in the k, giving the buyers the assumption of risk
-City board said no1 allowed to live on land due to issue, thus no longer an “income property”
*The error in this case (aka assumption of basis of k): income property
-Issue for SC: Should mutual mistake make the k unenforceable?
-Reas: yes, there was a mistake. The mistake was in existence at the time of the making of the k
-What is the legal significance of the finding of the mistake?
-Recission only allowed when the nature of the mistake is significant enough
-Best approach: case by case analysis
-Rescission is not available to a party who has assumed the risk of loss in the k (Rst 154)

-“barren cow” case - Fertile cow worth $750 but $80 where they say that they should rescind. This ct says that method is confusing so they will let the k lie.

-You need to show: (1) there was a mistake with respect to an assumption (2) it was something upon which the k was made, (3) that materially affects the aggrieved performance and (4) aggrieved party has not allocated the risk of loss.  Ct says element 4 means that the loss should be allocated to the buyers (Pickles) - the as is clause means the risk was allocated to the pickles by the agreement.  

A. Unilateral Mistake: 

-Rst § 153: When Mistake of One Party Makes K Voidable  
K is voidable by the adversely affected party where:
-a mistake of one party at the time a K was made
-as to a basic assumption on which he made the K
-has a material effect on the agreed exchange of performances that is adverse to him,
-he does not bear the risk of the mistake (per § 154)
-and either:
–effect of the mistake is such that enforcement of the K would be unconscionable, or
–the other party had reason to know of the mistake or his fault caused the mistake.

-Comparison of Unilateral Mistake Tests    (3 TESTS)
1. 4-prong test:
–Mistake induced by party seeking to benefit from mistake
–No negligence by party seeking rescission
–Denial of release from ag. would be inequitable
–Position of opposing party hasn’t so changed that granting relief would be unjust
2. 2-prong test:
–Mistake did not result from inexcusable lack of due care
–Defendant’s position did not so change in reliance that it would be unconscionable to set aside the ag.
3. 3-prong disjunctive test:      (what the court used in DEPRINCE)
 

-FL Jury Instr./Rst §§ 153, 154
     

Also Rst § 157
· No requirement mistaken party was not Negligent; just a Good Faith req.

- DePrince v. Starboard Cruise Services:  DePrince wanted to buy a 15-20 carat diamond on the

ship, the store manager contacted main office who contacts supplier who sent an email saying “235k or 245k”... turns out to be cost per carat so it was 1/20 of the price, but ship store made a k to sell it to DePrince and he paid a down payment, and then paid the other half the day after. When they found out, they tried to cancel the k, refunded his money and offered him discount on cruises. 
Proc: DePrince sues Starboard for specific performance, because the diamond is unique.
Issue: Is there a unilateral mistake that would make the k open to rescission? Or, are we going to allocate the risk to the seller who mispriced the diamond?
Reas: under 153, it looks like DePrince would have known of the mistake.  But, under 154, it could cut the other way because Rusan (store manager) said she only had limited knowledge to which the mistake relates. Reversed and remanded
(DePrince is seeking the remedy of specific performance, which is unusual. Usually, people sue for damages like expectation damages aka lost profit) 

RULE: specific performance is warranted where the subject matter of the k is unique
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4. Liability in the Absence of BFE 

A. Promissory Estoppel


i. Rst 90: 
1. A promise 

2. which the promisor should reasonably [obj.] expect to induce action or forbearance on the part of the promisee or a third person and
3. which does induce such action or forbearance is binding

4.  If injustice can be avoided only by enforcement of the [otherwise unenforceable] promise. 

The remedy granted for breach may be limited as justice requires
(makes the prom. binding and the decision maker has complete discretion of remedy. Could even make the rem = to an enforc. K rem)


ii. Harvey v. Dow - Parents help P build home on land, won’t give her deed, family war


iii. Katz v. Danny Dare - old guy injured - met all 4 requirements of promissory estoppel


iv. Pops Cones: “Pack up and move!” met all 4 reqrmnts of PE, remanded for new trial

5. Liability in the Absence of Acceptance 

A. Option Ks 


i. Rst 87 (1) : An offer is binding as an option contract if it
–Is in writing;
–Is signed by “the offeror” (i.e., the Offeror of the offer made irrevocable by the option K);
–“Recites a purported consideration” for the making of the option offer, and
–Proposes an exchange on fair terms within a reasonable time.


ii. Berryman v. Kmoch : Seller and potential buyer made option k, but buyer never paid
the $10 consideration. Therefore, no option. (consideration requirement is low, but not zero). Services could count as consid. but none were present.

B. Pre-Acceptance Reliance on Offeree as Limitation on Revocability


i. Rst 82 (2): Offer is binding as an OPTION, to the extent necessary to avoid injustice if:
1.Offeror made an offer;
2.Offeree’s pre-acceptance reliance on offer was reasonably foreseeable by the offeror; and
3.There was action or forbearance by offeree.
*not limited to contracting agrmnts but courts rarely apply it to anything else
ii. General-Contractor and Sub-Contractor:

-Baird: court followed the minority view 
(sub can revoke bid despite GC’s reliance on it - b/c no acpt)

-Drennan: court followed the majority view
 (sub cannot revoke bid if GC reasonably relied on it)
      C. Restitution: Liability for Benefits Received


The Principle of Restitution


i. Restitution in the Absence of a Promise


         Theory of Unjust Enrichment

1. Restitution = remedy, unjust enrichment = cause of action

ii. R1 Restitution 

1. “A person who is unjustly enriched at the expense of another is subject to liability under restitution”

iii.  “A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if…

1. He acted inofficiously and with intent to charge 

2. things or services were nec. to prev. suffering serious bodily harm or pain, and 

3. had no reason to know that the other would not consent or

4. It was impossible for the other to give consent or because of extreme youth or mental impairment, the other’s consent would not matter 

iv. R3d Restitution  

1. S 20: Protection of another’s life or health: 

2. S 21: Protection of Another’s property: measured by loss avoided or reasonable charge for services provided – whichever is les

3. S 107: Effect of Existence of a bargain upon right to restitution: it is inferred that a person who requests another to perform services or transfer property to him thereby bargains to pay. 



Cases:




a.  Pelo case: Pelo received Unjust Enrichment. Was not in mental state to make
his own decisions
b. Commerce Partnership v. Equity: SC not paid by GC, sued property owner. 
Might be able to recover through Unjust Enrichment if SC can prove they exhausted all efforts with GC for $ and owner did not already pay GC for work 



ii. “Promissory Restitution” (see consideration “past consideration”/ moral obligation)



a.     Moral Obligation + Material Benefit = consideration


1. Mills v. Wyman: D’s son was ill and cared for by P with no promise for 
compensation. Ct says this is a mere moral obligation and did not create a promise to pay b/c it was not given in exchange for a benefit.

b.     A promise made in recognition of a benefit previously received by the
promisor to the promisee is binding to the extent necessary to prevent injustice. 
c.     However, if the promise reaffirms an earlier promise that was given for consideration but is no longer enforceable because of some technicality, the new promise is enforceable
o   Restatement 82, 83, 85, 86

1. Webb v. McGowin: P throwing logs and falls to prevent log from 
hitting D. P injured and D promises to pay him. D dies, estate stops payments. Ct says benefit provided, no bargained 
for exchange then subsequent promise but since there was also material benefit to the promisor: moral obligation + material benefit is enough. 

Q3. If there is an enforceable k, WHAT are the TERMS? 
1. BATTLE OF THE FORMS 
A. CL Mirror Image rule -offeree’s response is acceptance only if it is identical to the offer


i. → CL Last Shot Rule
–Terms of the last form sent (C/O with varying terms) control if the counterparty either:
•Explicitly accepts the C/O or accepts the C/O implicitly by performing.

B. UCC (Rejects mirror image rule)


i. 2-207(2) “The additional terms are to be construed as proposals for addition to the
Contract.”
“Between merchants (both merchants) If not, varying terms are out!
•such terms become part of the K unless: 
(a) the offer expressly limits acceptance to the terms of the offer;
(b) the addt’l terms materially alter the k; …..OR …...
•“Surprise” is based on reasonable expectations in light of common practice and usage
•“Hardship” is an unbargained-for burden on the reasonable expectations of the other party
(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received”
ii. UCC §2-207 Comment 4 Examples
1. Clauses that WOULD normally ‘materially alter’ K:
•A clause negating standard warranties 
•A clause requiring a guaranty of 90% or 100% deliveries in a case 
•A clause reserving to the seller the power to cancel upon the buyer’s failure to meet any invoice when due;
•clause reqring complnts be made in a time materialy shorter thn reas.
2. Clauses that would normally NOT ‘materially alter’ K: 
•A clause setting forth & perhaps slightly enlarging upon the S’s exemption due to supervening causes beyond his control;
•A clause fixing a reasonable time for complaints w/i customary limits;
•A clause providing for interest on overdue invoices 




•A clause limiting the right of rejection for defects which fall within the 




customary trade tolerances for acceptance ‘with adjustment’ or 





otherwise limiting remedy in a reasonable manner.



-Gottlieb v. Alps: here a liability clause was not seen as materially altering the k bc  it 



should not have been a surprise to the buyer and buyr could not prove hardship 


iii. Approaches for DIFFERENT terms





1.Comment 3 approach: analyze different terms same way as additional






Terms (if they materially alter they are out)





2. Comment 6/ “Knockout” approach: knockout different terms; result is





either:   -no term on the issue OR






-UCC gap filler term





3. Literalist Approach: Different terms are not part of the k unless the





counterparty expressly assents to the term

2. The Meaning of the Agreement: Principles of Interpretation and the Parole Evidence Rule

2A. Principles of Interpretation

a. Rst § 200 - “Interpretation of a promise or agreement or a term thereof is the ascertainment of its meaning.”
B. Theories of Interpretation

a. Subjective theory: the ct looks at the actual meaning of the terms that the parties gave. If the parties attributed materially different meanings, we conclude there was no mutual assent

b. Objective Theory: creation of K has nothing to do with mental states – just their words and conduct

i. Fairness and efficiency driven – asks “would a reasonable person interpret the k consistently with one interpretation or another?”

c. *Modified Objective approach (used in R2d 201)

i. Where the parties have attached different meanings to a promise or agreement or a term, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

1. That party did not know of any different meaning attached by the other and the other knew the meaning attached by the first party OR

2. That party had no reason to know of any different meaning attached by the other and the other had reason to know the meaning attached by the first party 

C. Rst § 20(1) (PREVENTS FORMATION)


-There is no manifestation of mutual assent to an exchange if the parties attach



materially different meanings to their manifestations and Mutual ignorance or mutual 


knowledge of other’s meaning
D. Rst § 20(2) (DOES NOT PREVEN FORMATION)


-The manifestations of the parties are operative in accordance with the meaning



attached by one P1 if: P1 does not know or have reason to know of any different 


meaning attached by P2 & P2 knows or has reason to know (innocent’s mng attaches)

E. Rst § 201: Whose meaning prevails?


(1) Where parties attach same meaning  it is used

(2) Where the parties have attached different meanings it is interpreted in accordance 

with the meaning attached by one of them if at the time the agreement was 


made: -the “innocent” party’s meaning applies 


(3) Otherwise neither party is bound by the meaning attached by the other, even if


the result is failure of mutual assent. Mut. Ig. Or mut. Knwl, no mng atchs

        Rst 203 Preference Standards:


 In the interpretation of a prom or agrmnt or a term, these standards of preference are 


generally applicable:




•An interpretation which gives a reasonable, lawful, and effective 




meaning to all the terms is preferred.




•Weight is given in the following order: 



-Express terms




-course of performance [COP]



-course of dealing [COD] or






-usage of trade [TU]



Rst § 220: Usage Relevant to Interpretation


Rst § 221 Usage Supplementing an Agreement


Some other Rst rules re: K interpretation



•Rst 204:  Supplying an omitted essential term



•Rst 205:  Duty of good faith and fair dealing



•Rst 206:  Interpretation against the draftsman



•Rst 211:  Standardized agreements
F. Cases

d. Joyner v. Adams: D was developing prop for P and had a better payment schedule if 
it was “developed” by a certain date. P and D disagree over what “developed” 
means. TC says ambiguity in k terms must be construed against party who 
drafted the k but the App ct says this is only true where parties have unequal 

bargaining power. Ct says trade usage suggests a definition consistent with D’s 
but remands to determine whether D knew or had reason to know of P’s 
meaning of “develop”

e. Frigaliment: Debate over what “chicken” means. Evidence used to interpret the k:

i. Face of the k: if the term has a plain meaning, stop there. If ambiguous, keep going

ii. Trade usage: an objective analysis to determine what meaning is assigned in the trade

1. R2d 222: A usage of trade is a usage of having such regularity of observance in place or trade to justify an expect. that it will be observd. 

a. The existence and scope of a trade usage are to be determined as questions of fact. If a usage is embodied in a written trade code the writing is to be determined by the ct as a question of law.

b. Unless otherwise agreed, trade use in which the parties are engaged or they know or have reason to know gives meaning to or qualifies their agreement. 

2. UCC 1-303 (similar to restatement): any practice or method of dealing – the existence and scope must be proved as facts. If it is embodied in trade code, it is a question of law.

a. When one of the parties is not a member of the trade, standard applies if he had actual knowledge or usage, or usage is so generally known in the community, that his actual knowledge can be inferred 

iii. Business or economic realities: what interpretation would make sense based on the economics of k

iv. Course of performance (conduct in this disputed k)

1. UCC 1-303(a): a sequence of conduct between the parties if (1) the agreement of the parties involves repeated occasion for performance by a party and (2) the other party with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance in it without objection 

v. Course of dealing (conduct in previous k’s)

1. A sequence of conduct in previous transactions between the parties that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions 

vi. UCC 1-303(b) Ranking evidence: Construe as consistent with each other when reasonable to do so. If unreasonable, ranking is 


(1) express terms, 


(2) course of performance, 


(3) course of dealing and 


(4) trade usage 

 **caveat: TU sometimes trumps everything else. Seen in Nanakuli

f. C&J Fertilizer v. Allied Insurance: Insurance claim valid only if damage to an “external 
door.” Ct uses doctrine of reasonable expectations to interpret k in Ps favor.

i. Doctrine of reasonable expectations: non-dickered terms in an adhesion k should be interpreted in accordance with the reasonable expectations of the non-drafting party even if the express language contracts these expectations 

1. Cts have resisted expanding beyond insurance*

ii. R2d 211 (3)Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement. ***

2B. The Parol Evidence Rule

PER bars admissibility of PE to:


1. CONTRADICT a FINAL writing, or


2. ADD TO a FINAL & COMPLETE writing.

 Parol Evidence = Extrinsic evidence of negotiations (oral or written) that preceded or occurred 


at the same time as (“prior to” or “contemporaneous with”) the final writing, but were not


incorporated into the final writing.
i. Parol evidence rule can operate to exclude evidence but where it does not exclude parol evidence, that evidence may not be admissible under separate rules of evidence law

     B. PE Rules



a. If the writing is “completely integrated”, PE cannot be admitted to contradict or add 


to the terms of the writing 




(JUDGE decides if it is complete or not) 2 Approaches ((FORKS))




1. Classical/ “4 Corners”/ Plain Meaning





-Judge looks to the 4 corners of the contract. Considers PE only if there 




is an ambiguity. the “ambiguity prerequisite.” If W does not say 





draft, it is presumed to be complete 




2. Modern: Judge considers PE to determine admissibility of PE to determine 




the terms of the k

a. 209(3): Where the parties reduce an agreement to a writing which reasonably appears to be complete, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression

b. 214(b): PE is admissible to determine whether the agreement is completely or partially integrated

Summary 

**IF the writing is final, PE cannot be admitted to contradict the terms of the writing, whether the writing is complete or incomplete 

ii. UCC 2-202: PE cannot be admitted to contradict a completely or partially integrated writing


-If the agreement is not in writing or writing is not final, the PE is admissible because the rule does not apply 


C. How do we know when the agreement is “integrated” (aka final) and when it is complete?

What does complete or completely integrated mean?

ii. R2d 210: “a complete and exclusive statement of the terms of the agreement” ( didn’t leave any terms out of the writing

1. Partially integrated is an agreement that the parties intended to be the final expression of some – but not all – of the terms of an agreement 

Omissions of Terms:

iii. UCC 2-202: completely integrated if the writing omits a consistent additional agreed term that if agreed upon would have certainly been included in the document

1. If the character of a term is such that it would have been included if it were agreed upon then the writing is completely integrated if it omits said terms and we don’t consider parol evidence 

iv. R2d 216: An agreement is not completely integrated if the writing omits a consistent additional agreed term which is:

1. Agreed to for separate consideration or

2. Such term as in the circumstances might naturally be omitted from the writing



      v. Tests for determining whether a term is “contradictory” or “consistent”



•Rst:  A term is a consistent additional term if, under the circumstances, it is 



         one that “might naturally be omitted from the writing” if the parties had         


         really agreed to it.



•UCC:  A PE term is a consistent additional term unless it would “certainly” 



         have been included in the writing if the parties had agreed to it.



•Terms that flunk these tests are treated as contradictory terms.
b. What evidence does the ct consider in determining whether the writing is “final” and complete”?

i. An issue of law – ct must first decide whether the PE is admissible. Ct may hear PE conditionally on the admissibility issue and only consider the PE to determine the terms of the agreement if PE is admissible. 

ii. Specific rules that apply to writings with an “integration clause” or “merger clause”

1. Some cts hold that a “merger clause” is conclusive proof of integration but most courts hold that it is presumptive proof but not conclusive

a. R216 – “merger clause does not control question of integration”

2. UCC 2-202 “rejects any assumption that because a writing has been worked out which is final on some matters it is to be taken as including all agreed upon matters”

3. Sherrod v. Morrison: P hired to move dirt but quantity estimate is 
wrong. P signed K with merger clause that he wasn’t owed more 
money even though D made oral agreement to pay more. 

a. Ct says no PE because k was completely integrated due to inclusion of merger clause – presumptive proof that the ct does not overturn. 

iii. Cases for Two approaches to determine whether a writing is final and complete:

1. Four Corners (aka plain meaning, classical, Williston, minority approach)

a. Thompson v. Libby: D refused to accept P’s logs because he claimed P breached an oral warranty regarding the quality of the logs.

i. Ct says face of writing looks complete so no P to add additional terms to agreement even if that evidence relates to a matter not addressed in the K.  

2. Restatement (aka Modern, corbin, or majority approach)

a. Taylor v. State Farm: P signs release to get uninsured motorist coverage but sues D for more money on a tort claim. Ct 
must determine whether contractual modifies just rights or also claims, causes of action, etc. in the release. 

-Ct rejects four corners approach but doesn’t go as far as restatement and instead strikes a middle ground under the

“reasonably susceptible test” – judge considers evidence and if he finds that the k language is “reasonably susceptible” to the interpretation asserted, the evidence is admissible to determining the meaning intended by the parties 

b. Nanakuli Paving:  Hawaii pavement case. Allowed extrinsic evidence to determine the terms of the k. here, UCC TU trumped an express term

*D. Exceptions to the PE Rule


1. PE Rule does not exclude PE that is offered to explain the writing

i. UCC allows for the admission of trade usage and course of dealing and performance evidence. 


-Nanakuli Paving: PE allowed. here, trade usage cuts down the express 
terms of the k

2. Evidence of negotiations that followed a final written document is not PE so the PE 
rule does not render such evidence inadmissible

3. PE rule does not exclude evidence that is offered to establish that the agreement was 
subject to an oral condition precedent 

4. PE rule does not preclude evidence of mistake, fraud, duress, illegality, lack of 
consideration to establish that the k is unenforceable. 

5. PE rule does not preclude admissibility of evidence regarding grounds for granting 
certain equitable remedies. 

6. The PE rule does not preclude evidence offered to establish a “collateral” agreement 
between the parties

E. Order of Basic PE Analysis 

1. Is the evidence PE? 

2. If the evidence is PE, is the writing final? 

3. If the writing is final, is the PE being offered to contradict or add to the writing? 

4. If the PER seems to preclude admissibility of the PE, consider whether any of the 
exceptions apply to nullify the effect of the PE rule. 

3. Supplementing the Agreement:  Implied Terms, the Obligation of Good Faith, and Warranties
A. Implied Terms

*Implied terms are added because it is economically efficient to treat these implied

terms as part of the k, and most parties want these terms to be included anyway.

i. Implied Duty of Reasonable (Best) Efforts

-CL Wood v. Lady Duff: 
-Facts: Lady Duff = celebrity fashion designer w/ wealthy clientele. She received money for product endorsements. Made deal w/ Wood, was to have exclusive rights to place her endorsements/ sell her designs, and would get 50% of the income. The k did not specify exactly what he was supposed to do, no specification of the performance he was promising. Lady Duff started making deals on her own and cutting him out.
-Wood sued because argued that lady duff was in breach of k
-D: no enforce. k bc no consid. (Wood made illusory prom) no mutuality of obligation. 
-Wood: court should imply a duty that he was to give best efforts to seek endorsements in a k for exclusive dealing, bc w.o this implied term the k would not make sense. 
Court: The k would not make any sense without this additional promise from Wood. Judge was trying to ascertain the meaning of the parties. 
-Looking at the circs using a reasonable person standard that the court should imply this promise that Wood would use reasonable efforts to place endorsements. Agreed with Wood. 
-Takeaway: where there is an exclusive marketing agreement, there is an implied duty of reasonable efforts by the marketer. 

   -Courts interpret “best” and “reasonable” as the same.
-UCC § 2-306(2)
“A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.” 

ii. Reasonable Notice of Termination

-CL Liebel v. Raynor Facts: the parties entered into an oral agreement. P would be the exclusive dealer and distributor Ds garage doors. P had to get loans in order to start his business and purchase all of the goods from D. 
-After some time, sale of the D equipment had dipped, so D decided to deal different equipment. D notified P that as of x date the k was terminated, leaving P with nothing but the option to sell the equipment he still has on his own. 
Issue: what is the term of the k?
T Crt: there was no definite term as far as the end date. It could end by either party giving notice of desire to end the deal. P said he was entitled to reasonable notice. But Lower court said actual notice was all that was required. Crt refused to imply the term of reasonable notice. Rayner moved for summary judgement. TC said CL applied because he was a distributor. 
Issue: Was reasonable notice required to terminate the agreement?
App Court: yes, there is an implied term of reasonable notice. Remanded for C to see if the notice was reasonable time.
*This was a UCC k, because he was buying and selling their goods, he was not just supplying a service of selling the items. 
*Does it matter if the UCC applies? Yes, because the UCC implies a reasonable notice of termination if there is not a termination date in the agreement. Requires advanced warning of termination. 
Here, court is more concerned with what the default rule should be, instead of the intent of the parties. 
-UCC § 2-309
•“(1) The time for shipment or delivery or any other action under a contract in this Article or agreed upon shall be a reasonable time. . . .
•(3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.”
B. The Obligation of Good Faith

i. UCC § 1-304:  “Every contract or duty within [the UCC] imposes an obligation of good   

   
 faith in its performance and enforcement.”
ii. Rst § 205:  “Every contract imposes upon each party a duty of good faith and fair

    
dealing in its performance and its enforcement.”
 

iii. What does “good faith” mean?
-UCC § 1-201(20):  “‘Good faith,’ …means honesty in fact and the observance of reasonable commercial standards of fair dealing.”
-Comments, Rst § 205:   A party performs in good faith if it acts with a “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party.”
-Other definitions or approaches?
–Not acting in bad faith:

-Seller concealing a defect
-Contractor openly abusing bargaining power to coerce an increase in the contract price
-Conscious lack of diligence in mitigating the other party’s damages
-Arbitrarily and capriciously exercising the power to terminate a contract
-Meaning of good faith
-Fully disclosing material facts   -Not abusing bargaining power
-Acting diligently

-Acting with some reason



iv. Is there a separate cause of action for breach of implied duty of good faith?
FORKS:

-Comment to UCC § 1-304:  “…the doctrine of good faith merely directs a court towards interpreting contracts within the commercial context in which they are created, performed, and enforced, and does not create a separate duty of fairness and reasonableness which can be independently breached.”
-Cases go both ways on this issue.
-Good faith has often been treated not so much as an independent source of duty, but as a guide for construction of terms in an agreement (that is, whether there is a breach of contract).
-Seidenberg v. Summit Bank: P’s created 2 successful businesses, sold them to

D. D agreed to let Ps continue to run the businesses until their retirement age, or at least a minimum of 5 years. Relationship deteriorates; D terminates the employment of the Ps.
-Proc: P’s claim the Ds acted in bad faith, never intended to uphold the terms agreed to. -Breach of implied covenant of GF and fair dealing. 
-Issue: Is it permissible to pursue a breach of k claim, with only the implied covenant as the breach?
-Court: P’s did state a claim. Although they had equal bargaining power, the P’s were made much more vulnerable than the D’s. Neither party should do anything that would destroy or injure the right of the opposite party from bearing the fruits of the contract. 
-PER did not bar the PE because that evidence was necessary to interpret the express terms of the k. 
*The implied covenant of good faith is contained in all ks, requires the parties to act in good faith. 
*The implied duty of good faith applies 3 different circumstances:
1. When the k does not provide a term necessary to fulfill the parties’ expectation

2. When bad faith served as a pretext for the exercise of a contractual right to terminate

3. When the k expressly provides a party with discretion regarding its performance.

-D’s behavior can fall into category 2 and 3 here. 
-Rule: you can maintain a breach of k suit for a single claim of breach of the implied covenant of good faith and fair dealing. 
-Sons of Thunder case:  P invested in clam fishing equipment based on D’s

promises to purchase clams but they consistently failed to do so and terminated the k. Ct held that the implied covenant of good faith could not override the express right to terminate but also that D could have breached good faith in its performance before exercising the right to terminate.
-Good faith and open price terms -- Ct says the express right to set prices is subject to the duty of good faith and in effect that limits the discretion of the oil companies, in part because of the oil company’s bargaining power
-Duty of good faith in loan agreements - Cts divided but give priority to the express provisions in loan agreement (UCC 1-309: obligation of GF has “no app. to demand instruments that permits call at any time w. or w.o reason”)
-Requirements and output ks

-Requirements K:  buyer agrees to purchase all of a particular good or service it requires from one seller. 
Here the requirement term = the quantity term
-Output K:  seller agrees to sell all its output of a particular good or service to one buyer
Here the output term = the quantity term
What if seller manufactures zero? not required to sell anything! BUT there is consideration (not illusory) bc of the implied duty of good faith
-UCC 2-306:
(1)  “A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
“





Satisfaction Clauses:  Two approaches: FORKS!
1. Standard of reasonableness (“objective”)
–Often employed where “commercial quality, operative fitness, or mechanical utility are in question”
2. Standard of “honest” dissatisfaction (“subjective”)
–Often employed where “personal aesthetics or fancy” are at issue

-Rst 228: Satisfaction of the Obligor as a Condition 

the objective test should be preferred when it is “practicable to determine whether a reasonable person in the position of the obligor would be satisfied”
-Subjective standard used only where “the agrmnt leaves no doubt that it is only honest dissatis. that is meant and no more”

- Basically, If we can interpret what a reasonable standard (subjective) would be, that is what is used is the standard. TU comes in! If there is an industry standard, it would be used to determine the standard. 
FORKS: some courts hold that even if a person was unreasonably unsatisfied, his rejection is not a breach of the k. 
-Morin Building v. Baystone Construction: : D building an addition to bldg., and aluminum wall using materials P wanted. K said “the decision as to acceptability shall rest strictly with the owner” and included that they had “artistic” control.  D then dislikes P’s product and rejects it.

App court: good faith invoked in situations where there is an express

term of the k that allows discretion to constrain the party
-ISSUE: was reasonableness on an objective or subjective standard?
-in a commercial k that does not involve aesthetics it is an OBJECTIVE standard.
-D argues it was an “artistic” issue but ct says it is a plant! and the k itself asked for what P provided which is known for not being uniform so objective standard applies.

-Here, the unmatched finish was inevitable. Then, the D accepted the replacement which had the same issue as Morin’s.

-The “aesthetic effects” clause in the contract was likely only inserted in Morin’s siding contract because Baystone used a generic form contract. The parties likely did not intend the quality of factory siding to be ultimately judged by “aesthetics.” Thus, the intent of the parties suggests that the satisfaction of the General Motors’ agent should have been evaluated according to a reasonable person standard, under which Morin should be considered to have adequately fulfilled its contractual obligations. The decision of the trial court awarding $23,000 in damages to Morin is affirmed.

C. Warranties

A. Generally

a. Big picture analysis

i. Do the terms of the k include an express or implied warranty?

ii. If so, was the warranty validly disclaimed?

b. Old CL: caveat emptor (let the buyer beware). Modern K law recognizes express and implied warranties.

B. UCC Warranties in K for the Sale of Goods 

a. UCC 2-313: Express Warranties
i. An express warranty is a description, affirmation of fact or promise w. respect to the quality of future perf. of goods that becomes the basis of the bargain

1. Can be created by words, description, sample or model

2. An affirmation of the value of goods or the seller’s opinion is NOT a warranty

ii. To prove that a K for the sale of goods includes an express warranty, the buyer must show three elements
1. The seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true)

a. Buyer can show this through:

i. An affirmation of fact or promise made by the seller which relates to the goods

ii. A description of goods made by the seller or by

iii. A sample or model shown to the buyer as representative of the goods the buyer will receive under the k

b. Seller does not have to use the word warranty or intend to warrant the good

c. Distinguish between actionable false factual statement and opinion/sales pitch 

d. Statements must relate to the quality or attributes of the goods and be factual in nature (capable of being shown true or false objectively as a matter of fact)

2. The factual promise was part of the “basis of the bargain”; and

a. Three approaches for interpreting “basis of the bargain”

i. One extreme – old rule: buyer must show that he relied on seller’s factual promise in deciding to purchase the product

ii. Opposite extreme: buyer must show that factual affirmations of seller were made before sale took place

iii. Intermediate approach: affirmations made by seller relating to the goods create a rebuttable presumption that the statement are part of the basis of the bargain and seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements

1. 2-313 supports this view that any fact which is to take such affirmations out of the agreement requires clear affirmative proof 

3. The failure of the good to live up to the representations of the seller caused the buyer’s damage

b. UCC 2-314: Implied Warranty of Merchantability
i. If the seller is a “merchant” with respect to the kind of goods in the K, UCC implies a warranty that goods sold are at least of “fair average quality” in the trade and “fit for the ordinary purposes” for which they would be used

ii. To prove an implied warranty of merchantability, the buyer must show:
1. The seller of the good was a merchant with respect to the goods sold

a. Seller must be merchant but buyer can be consumer or merchant

2. The goods sold by the seller were not “merchantable” and

a. Merchantable: if they “pass without objection in the trade”, are “of fair average quality,” and are “fit for the ordinary purposes for which such goods are used”

b. 2-314(3): Other implied warranties can arise on the basis of course of dealing or trade usage 

3. The breach caused the buyers damage

c. UCC 2-315: Implied Warranty of Fitness for a Particular Purpose
i. If the seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgment there is an implied warranty that the goods shall be fit for that purpose

1. Note: seller does not have to be a merchant

ii. To prove that a k for sale of goods includes an implied warranty, buyer must show:

1. Buyer had an unusual or particular purpose in mind for the goods;

2. Seller had reason to know of this particular purpose (usually because buyer told them)

3. Seller has reason to know that the buyer is relying on the seller’s skill or judgment to select or furnish goods that will meet the buyer’s needs

4. The buyer in fact relied on the seller’s skill or judgment in selecting suitable goods and

5. The goods were not fit for the buyers particular purpose 

iii. Some courts will restrict fitness warranty to situations where goods are being used for an unusual purpose 

C. 2-316: Disclaimer of Warranties
a. Disclaimer of Express Warranties – Two common issues:

i. A writing that arguably includes both an express warranty and a disclaimer of express warranty

1. 2-316(1): this rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other. 

2. If consistency cannot be attained, the disclaimer is inoperative and an express warranty exists. 

3. Note: if both the express warranty and the disclaimer are oral, the same rule applies. 

ii. The written K disclaims express warranties but an express warranty has been made in another way, for example by statements in an ad or orally by an agent of the seller. 

1. Substantive rule 2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other 

2. Procedural issue under Parol Evidence Rule: it bars evidence extrinsic to the k in some situations

a. Buyer can argue that express warranty in a writing should not be enforced on various grounds including:

i. Written express warranty disclaimer is unconscionable

ii. Oral warranty followed by a contradictory written disclaimer breaches the covenant of good faith and fair dealing, fraud OR

iii. Misrepresentation as to warranty that would allow buyer to avoid the K 

b. Disclaimer of Implied Warranties

i. Generally (regarding both types of implied warranties):

1. All implied warranties can be disclaimed if the buyer is warned by language such as “as is,” “with all its faults,” etc. Cts typically require such language be conspicuous (larger, bolder font, contrasting color, etc.)

2. If seller allows the buyer the right to inspect the good before purchase as much as buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection

ii. Implied Warranty of Merchantability 

1. To disclaim the implied warranty of merchantability, the K must mention “merchantability” and if in writing the disclaimer must be conspicuous

iii. Implied Warranty of Fitness for a Particular Purpose

1. To disclaim the implied warranty of fitness for a particular purpose, the disclaimer must be in writing and conspicuous

2. The disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be used

c. Bayliner v. Crow: P bought a boat from D that ended up not being able to go as fast as he wanted. Ct says D not liable under any warranty. 

D. Non-UCC Warranties

a. Even in a non-ucc setting, a ct may imply in law additional k terms

b. Implied Warranty of Habitability

c. Implied Warranty of Skillful Construction of Newly Constructed Homes 

i. Speicht v. Walters Development Co.: the house went from one party to another party. Ps sued for breach of implied warranty of workmanlike construction
-P: Speight bought house from the previous owner, D: Walters dev. built the home
-therefor Speight is a third party
Issue 1: Can P sue as a 3rd party purchaser?
Issue 2: Does the SOL prevent the P’s from suing?
Reas: in order to sustain a claim of breach of this warranty, P must show 5 things
-Court imposes a legal obligation on the builder vendor because they are in the best position and the cheapest position to make sure the building meets the standards     -burden is placed on the party with the best capability to do it
Hold Issue 1: yes, they can
Hold Issue 2: No, SOL does not prevent because it must be within the time their cause accrues, it starts accruing upon actual discovery of cause/defect.
Q4. If there is an enforceable k, what are each party’s duties under the k?  Did each party have a duty to perform? (conditions and events discharging duty to perform)

I. Justifications for Nonperformance:  Changed Circumstances, and Contractual Modifications
A. Changed Circumstances

Changed Circumstance Discharges Duty to Perform
-K Doctrines for Changed Circumstances:
-Impossibility
-Impracticability
-Frustration of Purpose
-Look for a supervening event
-a change of circumstances after formation
-which alters the deal so fundamentally that the adversely affected party is relieved of his performance obligation under the K.
i. Impossibility Doctrine
Early CL: K obligations were strict liability
CL exception developed: “impossibility” defense
-Taylor v. Caldwell:
-Lessor relieved of obligation to rent a hall that had burned down (not a breach because the Hall no longer exists!)
-Other examples:
-Person to perform personal service K dies
-Specific (unique) subject matter of K is destroyed
-NEW regulation prohibits performance
ii. Impracticability Doctrine
-Impossibility extended (on a continuum)
-Mineral Park Land Co. v. Howard (Cal. S. Ct. 1916) Extreme increase
   


 (by 10-12 times) in defendant’s cost of extracting gravel justified defendant’s

non-performance. 

(1-2 times the amount it not enough, but 10-12 is enough in this case to meet impracticability doctrine) Anything in the middle would be u for debate.
-Rst § 261: Impracticability
A party’s DUTY to render performance is DISCHARGED if,
1. after a K is made,
2. the party’s performance is made “impracticable”
 [i.e., excessively burdensome]
3. without his fault
4. by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made
5. -unless the language of the K or the circumstances indicate the contrary

-Waddy v. Riggleman: P’s entered in to to purchase a total of 38 acres from D’s and closing date was supposed to be two months later. D supposed to clear titles of land before selling to Ps. P’s hired Attorney “Ours” so represent them, and D’s also hired him to clear the titles of the deeds. D’s/Ours not able to do it in time because procrastinated
-Proc: Ps sued D for specific performance (to sell them the land)
-Then, D sold 96 acres of land making the 48 acres of land unreachable. 
-Sup Crt: Adopts Rst 261 Test of Impracticability
There are 4 requirements, and distinguishes between “this thing can not be done” and “I can not do this thing”... second one is not dischargeable. 
Reas: PARTY CAN’T PUT ITSELF IN THE POSITION TO NOT BE ABLE TO PERFORM!




(aka.. Voluntary disablement)
-Additional Rst Rules on “Impracticability” (on Impossibility end of continuum)
Rst § 262:  Death or incapacity of person necessary for performance
Rst § 263:  Destruction, deterioration, or failure to come into existence of thing necessary for performance
Rst § 264:  Performance prevented by governmental regulation or order
-UCC Rules
§ 2-613: Casualty to Identified Goods (KCP 8E 741, n. 6)
§ 2-615: Excuse by Failure of Presupposed Conditions:
-“Non-delivery [of goods] by a seller … is not a breach of his duty under a K for sale if performance … has been made impracticable by
-the occurrence of a contingency the non-occurrence of which was a basic assumption on which K was made or
-by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.”
-2-615: favors both buyers and sellers
iii. Distinguish Between Changed Circumstances Doctrines:
-The BURDEN of Performance Changes:
-Impossibility [cannot perform] &
-Impracticability [excessively burdensome to perform]
-The BENEFIT of BFE Changes:
-Frustration of Purpose
-Supervening event destroys/ frustrates party’s purpose in entering into the K
-renders counterparty’s performance valueless to party seeking discharge
-Impracticability and Frustration of purpose are both questions of LAW
iv. Frustration of Purpose
-Development of CL Doctrine: Krell v. Henry
-Obligation of would-be parade watcher to pay for hotel room on parade route was discharged when coronation parade was cancelled due to king’s illness
-Rst § 265: Same elements as § 261, except focus is an event that frustrates the party’s
purpose, instead of an event that makes a party’s performance impracticable (see next slide) -F of P “is often advanced ‘but seldom applied’” (KCP)
“A party’s remaining duty to perform is discharged if,
1. after a K is made,
2. the party’s principal purpose is substantially frustrated
3. without his fault
4. by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made
5. -unless the language of the K or the circumstances indicate the contrary”
- Mel Frank Tool & Supply, Inc. v. Di-Chem Co.: Ds rented property from P to store chemicals, and some of them were hazardous. The city came to tell them there is a new ordinance (after the k was formed), and that they cannot store hazardous chems there anymore b.c does not meet reqs. Ds told P they had to leave and then left (b/c of frustration of purpose)
-P sued for breach of k and wants damages
-D args frustration of purpose, mistake, fraud, illegality, impossibility 




(note: should not argue frustration of purpose and impossibility

together because they are the opposites of each other)
-Court: affirmed. The circumstances are dif now, BUT there is not a substantial frustration of purpose bc can still use space to store other chemicals. 


*Rule: Frustration of purpose has to result in destruction of complete purpose, 

aka new value = 0

B. Modification

where parties enter into a k and as time moves forward the situation changes somewhat and then one of the parties either tells the other party that something is changing in the k or request they agree to a change in the k and the parties “reach agreement” to change the term in the original k - is the modification enforceable? 

ii. R2d 73 Pre-Existing Duty Rule: illustrates a strict liability approach

a. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain

b. Alaska Packers’ Ass’n v. Domenico: Ps made a deal with a fishing co to go to Alaska and fish, for $50 each, then agreed to go up to $60. Once in AK, the Ps threatened to not perform unless the Ds paid them $100 each
-Issue: is the k modification valid?
-TC: there was no any consideration from the new k modification, so not valid. A PED cannot serve as consideration. 

*Rule: k modifications require consideration to be enforceable


-can add a new duty to the k to make it enforceable! But that wasn’t done here

iii. Rst § 89: Modification of Executory K

“A promise modifying a duty under a K not fully performed on either side is binding if:

(a) the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; or
(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.” (DETRIMENTAL RELIANCE AGAIN!)
-Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp.: P makes brakes, D supplies a part. 
Requirement contract was for 3 years. Ds had troubles and about to go out of business, tells P if

they want the parts they have to pay 30% increase, P had no other options so said yes, but complained. Then Ds lost all of its customers and told P they would have to pay another 30% increase, P still had no other options, so said ok
-P did not pay for 84 of last 85 shipments, and filed suit against D for breach of k
-P asks court to release them from the new increased k
-D: argued old k was terminated       -P args new k was forced on them through duress
-Court: there was suff. evidence of economic duress, thus modification not freely entered into and invalid. Also, important: Ps “protested” the whole time, so Ds had notice of their intent to possibly sue (could have reserved right to sue = better)


Rules:  -modifications made through duress are not valid


-A material breach by one party suspends the counterparty’s duty to perform


-a complete breach discharges the c.o’s duty to perform at all
iv. UCC § 2-209: Modification, Rescission & Waiver
“(1) An agreement modifying a contract within this Article needs no consideration to be

binding.
 (2) A signed agreement which excludes modification or rescission except by a signed

writing [NOM term] cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party. . . .

NOM (private SOF) Clauses
•No-oral-modification (“NOM”) clause example: 
“No modification of this Agreement shall be effective
unless it is a written modification signed by both parties.”
•CL: Oral modification can be effective, notwithstanding a NOM clause (they can orally agree to modify the NOM clasue, stupid) 

UCC DOES NOT LIKE THIs…
•UCC §2-209 comment 3: UCC §2-209(2) and (3) are “intended to protect against false allegations of oral modifications.” KCP 780
(3) The requirements of the statute of frauds section of this Article (2-201) must be

satisfied if the K as modified is within its provisions.
(4) Although an attempt at modification or rescission does not satisfy the requirements

of subsection (2) or (3) it can operate as a waiver.
(5) A party who has made a waiver affecting an executory portion of the contract may

retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.”



Summary: Under UCC, do modifications require the following formalities?
–Consideration? NO
–SOF/NOM? YES
If SOF/NOM requirements are not met,
•there may have been a waiver
–but waiver can be retracted
•unless counterparty has changed position in reliance on modification

I. CONSEQUENCES OF NONPERFORMANCE: EXPRESS CONDITIONS, MATERIAL BREACH, AND ANTICIPATORY REPUDIATION 


(WITH CONDITIONS ASK: DID THE DUTY TO PERFORM ARISE?)
-sometimes performance is not due bc there is a condition precedent that has not been met, this the duty to perform has not arised
Express Conditions

A. 
Introduction

a. R2d 235 Breach: any non-performance of a contractual duty at a time when performance of that duty is due

b. performance is not due if for any reason nonperformance is justified



              *Only way non-performance = breach: duty is due and is not discharged
c. R2d 224, 226: Condition precedent: Is an act or event, other than the lapse of time, which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises.  
•May be express or implied.  
–An *express condition (including an implied-in-fact condition) is agreed to by the parties themselves.  
–A *constructive condition (aka an implied-in-law condition) is imposed by the court to do justice. 

(EXPRESS CONDITIONS ARE READ NARROWLY BC THEY HAVE TO BE PERFORMED PERFECTLY) -courts construe ambiguous language against express conditions (bc outcomes tend to be unfair)
*IF K IS NOT AN EXPRESS CONDITION, ASK IF IT IS A PROMISE INSTEAD..





-don’t ask if it is a constructive condition, which is just

sequencing of performance of parties. 
d. Conditions v Promises

 EX 1: Occurrence of an event may be a promise
•Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.
•If B does not set sail by noon tomorrow (i.e., B has not done what B promised to do), A can sue B for breach. (A still has to perform, unless B’s breach is material.)
EX 2: Occurrence of an event may be a condition
•Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship.
•If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A’s duty has not been satisfied (duty has not arised). B has not breached the K (so A cannot sue bc B did not promise to set sail by noon).
EX 3: Occurrence of an event may be a promissory condition (promise & condition)
•Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.
•If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A’s duty has not been satisfied (duty has not arised). Also, A can sue B for breach.

e. Rst § 225: Effect of Non-Occurrence of a Condition

-Performance of a duty that is subject to a condition is not due unless
–The condition occurs or
–The non-occurrence of the condition is excused.
-If a condition can no longer occur, non-occurrence of the condition discharges the duty (unless non-occurrence is excused). 
-Non-occurrence of a condition is not a breach by a party unless he is has a duty to make the condition occur.
enXco Development Corp. v Northern States Power Co.
-”The Merricourt Project Plan” Ps to develop a renewable energy site for the Ds
-there were provisions in k to protect the D from various delays of the Ps
-NSP obligation to perform per PSA is “subject to fulfilment at or prior to closing of each of the following CONDITIONS”
•enXco obtaining a CERTIFICATE OF SITE COMPATIBILITY from North Dakota Public Service Commission
-Ps delay bc procrastination, don’t get certificate on time, Ds terminate the k
-enXco lost about 100mil
-P sues arguing 1. the lang of the k should be interpreted against being an express term, and 2. It was unable to get cert due to supervening events (TEMPORARY IMPRACTICABILITY)
-Court: no, there was not temporary impracticability (although it is possible) here they just procrastinated and it was their fault. The term was an express term, and because Ps still own the assets, the k should not be enforced due to forfeiture


-Rules:
 -temporary impracticability is possible.

-if the P still owns the assets, the court will not rule against an express term to avoid forfeiture
f.   Excuse for Non-Occurrence of A Condition
-Bases on which a court may excuse the non-occurrence of a condition:
–Wrongful prevention
–Waiver or estoppel
–To avoid forfeiture
-Also, in some cases, supervening event or modification
*If non-occurrence of a condition is EXCUSED,
–the condition on the duty to perform is eliminated and
–the previously contingent obligation to perform becomes an absolute obligation to perform. 

(must pay someone even if they did not perform!) counterintuitive
g.  Rst § 229: Excuse (for Non-Occurrence of a Condition) to Avoid Forfeiture
-“To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.”
-“Forfeiture” is the denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange.  Rst § 227, cmt. B.

Constructive Conditions Rst 237
a. provides that each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party - aka one party’s duty of performance is dependent on the performance of the other party 

i. except in divisible performances : 

Rst § 240: Divisible Performances
-If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.



-If divisible, the analysis of substantial performance is done for each pair. 



-*If there is an extra payment at the end (final completion payment), the k is

NOT DIVISIBLE. (b/c not even parts).
b. Rst 234 sequencing of the performances in the contract 

i. where both promises can be performed simultaneously and the terms of the permit, the rendering of each performance is a constructive condition on the other (aka performances should be simultaneous) 

ii. where one party’s performance takes a longer period of time, that party’s performance is a constructive condition on the other party’s duty to perform 

1. ex: employment k - duty to pay and duty to perform for k; employee’s duty to perform takes longer so it is a constructive duty to pay such that the employer doesn’t have to pay unless services are performed

B. Substantial Performance (R2d 237)
a. Minor deviations from the k (partial breach) don’t amount to a failure to perform - they just give rise to the other party’s right to recover damages 

i. if the failure to perform was minor, however, those damages may be negligible

ii. general rule: damages are cost of competition or cost of replacement

iii. exception is that if the cost of doing so would be so out of proportion to the good that would come of replacing it, they will only give damages for cost difference in value of actual goods 

Substantial Performance & Doctrine of Constructive Conditions
-Insubstantial deviations from the performance required by the K (“partial breach”)
–do not amount to the failure of a condition on the other party’s duty to perform,
–but give the other party the right to recover damages for the partial breach.
-Substantial performance satisfies a constructive condition on the OTHER party’s duty to perform.
b.  **Rst § 241 Factors for Determining BOTH:  (PRATT SAID MOST IMPORTANT SLIDE!!)
(1) When is PERFORMANCE “SUBSTANTIAL”?  (2) When is a BREACH “MATERIAL”?
•Extent to which injured party will be deprived of the benefit which he reasonably expected;
•Extent to which injured party can be adequately compensated for part of benefit of which deprived;
•Extent to which party failing to perform will suffer forfeiture;
•Likelihood that the party failing to perform will cure his failure;
•Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing .

Jacobs v. Young: P (the general contractor) was hired to build a home for D. D didn’t want to pay the rest of the $ b/c P did not use the exact name brand pipes stated in the k for entire house. The pipes used for ¾ of house were of the same quality and price of the pipes mentioned in k. 
-D: argues that he doesn’t have to pay b/c type of pipe was an “express condition”
-Issue: Is the specific pipe type a promise or an express condition on D’s duty to pay?
-Court: Not an express condition, it was a promise made by the builder so D still has the duty to pay. We do not have non-performance we have defective performance which created the breach.



-Two types of Damages: -Repair and Replace or   -Diminution in value 
-Court decided on diminution of value: Value of home if it was built w/ specific pipes minus the value of home with the pipes use = zero. 
-Issue 2: Was D’s duty to pay constructively conditioned on P’s performance?
-Court: yes, by law since P’s performance would take longer than D’s. Constructive conditions require substantial performance, and this occurred, so D still has to pay. 
c. Satisfaction of Conditions: CL Rules
•Express conditions
–must be perfectly performed and
–are not subject to the doctrine of substantial performance.
• Constructive conditions
–Substantial performance satisfies a constructive condition on the OTHER party’s duty to perform.
d. UCC § 2-601:  Perfect Tender Rule    (stricter than CL/ Rst rules)
•The doctrine of substantial performance is not applicable to a sale of goods.
•The buyer is entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform exactly to the contract.
•The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual, e.g., a rejection allegedly based on some minor nonconformity where the buyer wants out of the deal.
•*A buyer must act promptly to reject and follow proper procedure; otherwise it will be deemed to be an acceptance of the goods.
UCC § 2-508: “Cure”
•The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the K. 
•It has to be by that date because the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term.
•There is limited ability to cure after the delivery date has passed.  UCC § 2-508(2).
Q5. What are the consequences of a breach?

Types of Breaches:

Partial Breach:
–A breach that is insignificant
–Example: a short delay or minor deficiency in payment
–Partial breach by a party does not allow the non-breaching party to suspend her performance until the breach is cured
–Non-breaching party can recover actual damages (but not future damages).
Material breach:
–A failure to perform a significant performance obligation
–Example: Sackett’s failure to tender the balance of the purchase price. 
–The non-breaching party may suspend her performance until the breach is cured.
Total breach:
–Material breach that has not been cured by the expiration of a reasonable period of time;
–Discharges the non-breaching party’s duty to perform.
· Non-breaching party can recover actual and future damages.

-Summary:  Steps of Analysis of Breach
•Step 1: 
–Determine whether a party’s breach is material. 
–Look to Rst § 241 factors.
•Step 2:  If the breach is material,
–Determine whether the breach is total. 
–Look to:
•Rst § 241 factors and
•Two additional factors in Rst § 242.

Summary on Breaches:
-Partial: C/p can make a claim for damages but it does not relieve the c/p from having to
perform.
-Material: C/p can make a claim for damages, and this type of breach suspends the c/p’s duty to
perform until the breach is cured.
-Total: C/p can make a claim for damages, and this type of breach discharges the c/p’s duty to
perform. 
*Most common issue is determining which party committed the 1st material breach. (this is outcome determinative).
Rst § 241 Factors: When is a breach “total”?
1.Extent to which injured party will be deprived of the benefit which he reasonably expected;
2.Extent to which injured party can be adequately compensated for part of benefit of which deprived;
3.Extent to which party failing to perform will suffer forfeiture;
4.Likelihood that the party failing to perform will cure his failure;
5.Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing.
2 additional factors in Rst § 242:
1.Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements, and
2.Extent to which the agreement provides for performance without delay and [whether] the circumstances, including the agreement, indicate that performance or an offer to perform by that day is important. 
Anticipatory Repudiation 

A. Intro

a. (Rst § 250 & cmt. b; UCC § 2-610 )
•A repudiation is:
–a clear and unequivocal statement
•by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach,  --or--
–a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach. (voluntary disablement)
•A repudiation may occur:
–between the time the K is made and the time is due for its performance; or
–after performance of the K has begun, but before the due date of the repudiated performance.

•The prospective action or inaction indicated by the obligor must be serious enough to qualify as a material and total breach of the contract.
•The obligor’s statement or conduct must clearly and unequivocally indicate to the reasonable obligee that the obligor intends to breach when the time for performance arrives.




-a request for a modification is not enough because it is not a clear and

unequiv. statement of repudiation
•The obligor’s statement or conduct in repudiating must have been voluntary.
Truman v. Schupf:  (SOMETHING SHE MAY USE AS SIMILAR EXAM HYPO).
-K for a sale of land, Ps were going to buy land but wanted to zoning changes to be approved b4 purchase. Buyer says to the seller (D) the mtg did not go well and the zoning will likely not be approved. ****Buyers say they are still interested in the property but they want to pay less bc it can’t be zoned. Check w/ your client and let us know if the modifications are acceptable. Ds attorney responded and said the sellers are not willing to sell it for lower and the offer is not accepted. Buyer’s lawyer responded that the buyers still want to go forward w// the k. -Seller says this letter was an AR
-Buyer says it was a request to modify the k price. 
Issue: Was the statement a clear and unequivocal statement of repudiation? 
Court: not a repudiation. But if it was, second letter saying they would buy the land still this was a retraction of the repudiation if it was. 
-Even if there is a repudiation, the buyer can retract the repudiation. But, if the seller had sold the land before the buyer retracted the repudiation, that cuts off the right of retraction. But it is important that the seller would notify the repudiating party that they had changed position. 
 Rule 1: a request to modify a term to a k by itself is insufficient to be a clear and unequivocal statement of repudiation. 

Rule 2: If there is a repudiation, the repudiating party can retract the repudiation. 
-However, if the seller had sold the land before the buyer retracted the repudiation, that cuts off the right of retraction of repudiation IF: they notify the repudiating party
1. That they accepted the statement as repudiation OR

2. They have changed their position due to the repudiation

B. Effects of AR

a. Three effects:

i. ar is treated as material breach giving rise to damages even if he hasn’t yet committed a breach by non-performance

ii. the repudiating party’s material breach discharges the innocent party’s duties

iii. repudiating party’s material breach excuses any conditions on the innocent party’s duties 

b. Exception: where innocent party has fully performed, payment is due in the future and payor repudiates, innocent party cannot sue the payor immed. for breach but must wait until time for performance under contract to see if repudiator retracts and pays after all. 

c. UCC rules: The aggrieved party may:

i. for a commercially reas. time await performance by the repudiating party or;

ii. resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance & has urged retraction; and

iii. in either case suspend his own performance

C. AR as a result of interpretation disputes

a. where the parties disagree about the manner in which the k should be interpreted, one party may notify the other party that he will not perform in accordance with the other party’s interpretation - cts split as to whether this is AR

b. these different approaches create uncertainty and risk - if party insists on performance only in accordance with that party’s interpretation and if the party’s interpretation is later found by a ct to be wrong, that party may have committed AR and breach

D. In response to AR, innocent party may:

a. accept AR by giving notice that she is treating it as an immediate breach (entitled her to refuse to render her own performance, terminate k and sue for relief for total breach)

b. delay responding to the repudiation to see if the repudiating party retracts 

i. aggrieved party can encourage the repudiating party by notifying them that he has a specified time to retract, if fails, the repudiation will be accepted. if does this, can still change mind any time b4 retraction and accept the repudiation. 

E. Retraction of AR by repudiator 

a. R2d 256 and UCC 2-611 both say repudiating party may retract repudiation as long as the aggrieved party has not materially changed position or indicated that the repudiation is final. 

b. UCC: retraction may be by any method which clearly indicates that repudiating party intends to perform and retraction reinstates the repudiating party’s rights under the k with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation. 

      F.  Dangers of Dealing with Possible Repudiation
•RISK if a party thinks other party has made AR:
–If she terminates the K, she runs a risk that the other party will later deny the AR and claim that her termination is AR.
–If she delays accepting the AR, she runs the risk that a court will find she failed to mitigate her loss, which would reduce her recovery for breach.
 •She may be able to demand adequate assurance of performance (but still some risk).
G.  Right to Demand Adequate Assurance (Rst § 251; UCC § 2-609 (1) & (4)) (similar enough)
c. when reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, until he receives the assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return

i. how do you make demand?

1. UCC requires the demand to be made in writing, but many cts don’t strictly enforce this. R2d adopts a flexible approach

ii. under UCC, reasonable ground for insecurity and adequacy of any assurance is determined according to “commercial standards”

d. After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the k
i. What is a reasonable time? UCC says “within a reasonable time not exceeding 30 days”; R2d does not set a maximum time

e. Hornell v. Spry: P sued canadian distributor, D, for a declaratory judgment that their
contractual relationship had been terminated. Buying cans of ice tea → Oral UCC k 2-204(1) and 2-207(3).
-D received goods on trade credit and failed to pay for them and checks bounced. P hears the whole business is a sham so they require proof of credit and to be personally liable. ct says hornell has reasonable grounds for insecurity and is entitled to suspend performance under ucc if that assurance is not forthcoming. 

*Failure to perform important obligations under the k is may be a reasonable basis for insecurity.
Rule: One may make multiple requests for adequate assurances of due performance.
-Must articulate specific reasonable grounds for asking for assurances. Ex: checks bouncing, delays of payments. 
-Cannot ask for assurances to things that were not added to the original k. 
-Failure to provide adequate assurances = repudiation
Q6. To what remedies is the party entitled?
A. General
1. Expectancy damages
2. Specific performance (if subject matter of the K is unique).
B. Restitution
1. Restitution rules [add material from Ch. 3 & Rst of Restitution]
DAMAGES

A. Intro To Damages

Rst § 344: Purposes of Remedies
Remedies serve to protect one or more of these interests:
-Expectancy Damages:  the promisee’s interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed,
-Reliance Damages:  the promisee’s interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract not been made, or
-Restitution Damages:  the promisee’s interest in having restored to him any benefit that he has conferred on the other party.

-substitutional v specific relief
i. substitutional: when it is intended to give the promisee something in substitution for the promised performance (aka money damages); default remedy 

ii. specific relief: when it is intended to give the promisee the very performance that was promised; exceptional remedy

1. Expectancy Damages

A. General Formula for Computing Expectation Damages
Rst § 347 general measure of Expectation damages..

EXPECTATION DAMAGES = Loss in value   +     other loss    –     cost avoided    –    loss avoided
loss in value (value of what was expected- value of what was received)
+ other loss (e.g., incidental (ex: attempt to mitigate damages) & consequential damages

(collateral consequences that flow from the breach, ex: damage to reputation, result of breaching a k w/ 3rd party. Communication of risk of these damages is necessary, foreseeable by the breaching party.) 
–  cost avoided (any saving on costs the non-breaching party would have otherwise incurred)
–  loss avoided (any loss avoided by salvaging or reallocating resources that otherwise would

have been devoted to performance of the contract ex: doors bought for the k that can be used for a dif. K, OR just selling the doors)
(all of this is from the non-breaching party)

Application re certain types of Ks, (still Rst §347 concept)
-K for Real Estate (KCP p. 863)
Expectation damage “loss in value” =
difference, at the time of the breach, between
-K price and
-Market price
Under what circumstances can expectation damage loss in value be recovered re K for sale of real estate?
 
 

-*Buyer can recover for breach only if FMV > K Price
 


-*Seller can recover only if K Price > FMV 
K law is designed to protect expectations not punish breaching parties 
(sometimes when there is a breach in k, there is no loss in value)

-Construction contracts, breach by owner: 
Builder’s expectation damages =
-Builder’s expected net profit (cost of k - cost of work) on entire K  
(+)  Builder’s unreimbursed expenses at time of breach
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Employment Case  Case 2 (KCP 856)
Loss in value: 

Cost employee was supposed to get - what employee got
Other loss: cost to find a job
Cost avoided: 0 bc it is an ameplyment k, employee does not have to pay anything to perform

Loss avoided: salary of new job
a. Determining fair market value (FMV) at the time of the breach 

i. evidence used: expert opinions, testimony of owner of property, comparable sales of similar properties, resale value of property in dispute (not conclusive particularly if it occurs at time other than when breach occurred- consider facts and circumstances including how volatile to market has been) 

b. English v american rule when seller breaches

i. english: if seller is in breach for sale of real property but acting in good faith, buyer’s recovery is limited to restitution (seller returns payments buyer made)

ii. american rule: recovery determined by expectation formula regardless of good/bad faith

c. Other notes

i. if salary to hire only available substitute for a breaching employee is higher than breaching employee’s salary, employee may have to compensate employer for increase even if employer benefits from hiring a more qualified new employee

ii. prejudgment and postjudgment interest

1. prejudgment interest is interest paid on the time you waited for payment prior to having a judgment entered; post-judgment interest is interest paid on the time you waited for payment after judgment was entered 

2. party that prevails in the litigation usually receives post-judgment interest but receives pre-judgment interest only where the P’s claim was for a “liquidated” sum (a definite sum of money or render performance with a fixed monetary value). ct has flexibility in awarding interest as justice requires 

iii. case law favors the cost-to-complete measure but the r2d allows for cost-to-complete unless that cost is clearly disproportionate to the probable loss in value (a different approach from what is taken in American Standard below) 

FORKS! for Expectation Damages:
-general rule: cost to complete (American Standard, Inc. v. Shectman)

2 Exceptions:
1. If the k has been substantially performed in good faith and the cost of completion

     would involve unreasonable economic waste (Jacob & Young v. Kent)


2. If the breach was incidental to the main purpose of the contract, and completion of    

work would be disproportionately costly.
      -Damages are: Diminution in value 
-Diminution in value = cost of expected value - cost of actual value

Rst 348(2) favors the diminution in value rule! (moves more in favor of the exception than the general rule. (get from outline)

American Standard, Inc. v. Shectman
Facts: P owned property that had been the site of various industrial operations. Having decided to sell the property, P entered into a contract with D to demolish all existing structures, remove equipment, and grade the property as specified in the contract. 
-D failed to grade the property as specified in the contract. D argued that the P sold the property for only $3,000 less than fair market value. (this measurement is diminution in value)
-The cost for D to complete the grading work as specified was $90,000. (this measurement is expectancy value - value of what they got)
-P filed suit. P recovered a jury verdict of $90,000 for D’s failure to complete the work. Schectman appealed to the New York Supreme Court.
Issue: In a construction contract, can the injured party recover the cost of completing unfinished work when the value of the property as a whole is not diminished by the unfinished work?
-Holding: Yes. Performance here was not a technical breach as in Jacobs and Young but an important and significant breach. 

1. Jacobs’ and young rule (diminution in value) only applies when k:

a. has been substantially performed in good faith and the cost of completion involves “unreasonable economic waste” (tear down work that’s already been done)  OR

b. the breach was incidental to the main purpose of the k and it would be too much to fix the defective performance 

-Restrictions on Recovery of Expectation Damages
1.The limitation of FORESEEABILITY ensures that the extent and scope of damages is consistent with what the parties reasonably contemplated at the time of contracting.
(parties need to put their counterparties on notice of risk of damages)
2.The CAUSATION REQUIREMENT restricts the damages to losses that can be causally linked to the Breach. 

(something that would have happened regardless of breach = not able to recover for)
3.The requirement of REASONABLE CERTAINTY puts the burden on the non-breaching party to prove, by the preponderance of the evidence, the fact and extent of the loss.
(why many parties elect to not pursue expectation damages and instead elect to pursue other types of damages. Ex: No reasonable certainty if you are a new company. Although sometimes a new bus can establish this)
B. Limitations on Recovery of Expectation Damages

Rst § 351 Limitations on Damages
(1) Damages are not recoverable for loss that the party in breach did not have reason to

foresee as a probable result of the breach when the K was made.
(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach
a)In the ordinary course of events, or
b)As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know
(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovering only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.
(courts don’t want windfall damages awards being given to one of the parties)
a. Foreseeability

i. the arg a breaching party will raise to limit their damages to those that are direct - damages only recoverable for losses that were foreseeable as a probable result of breach at time the k was made

1. 4seeable if it follows from breach in ordinary course of events or if beyond ordinary course of events if breaching prty had reason to know 

2. ct may limit damages by excluding recovery for loss of profits, allowing recovery only for loss incurred in reliance or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation 

ii. UCC - Buyer’s consequential damages: any loss resulting from requirements and needs of which the seller at time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise AND injury to person or property proximately resulting from breach of warranty 

iii. Hadley v. Baxendale: P owns a mill and a gear shaft broke and they took it to D

who promised to deliver in one day but failed to do so and during that time, the mill was inoperable but D didn’t know that. Ct says since this was an unforeseeable loss to the D, damages are limited to direct ones and D is not liable for the lost profits caused by the shipping delay. Ct says damages are recoverable only if they (1) arise naturally from the breach or (2) such are as to be reasonably contemplated as a result of the breach at the time of contracting (aka foreseeable). 

iv. Minority view: look for a “tacit agrmnt” to determine whether an aggrieved party should can recover consequential damages - asks whether the breaching party “assumed consciously” the K liability for the type of loss incurred

v. New business rule: traditionally, cts have rejected lost profit claims for new businesses but the modern trend (majority rule) don’t follow strictly: allow new business opp to establish lost profits thru comparable businesses for example

b. Reasonable Certainty

i. R2d 352: damages are not recoverable for loss beyond the amount that the evidence permits to be est w/ reasonable certainty - evidence must persuade factfinder that loss is more likely to have occurred than not and must provide basis for calculating money damages

-Florafax International, Inc. v. GTE Market Resources, Inc.
Facts: P (Florafax) is a co that receives calls/orders for flower delivery/florist businesses.  P made a k with Belirose, big florist co before it entered into a k with GTE. FLorafax ad Belrose k was for a year but would renew automatically. GTE was a subcontractor that would handle the calls for all of Ps orders, including Beliroses. In k b/w P and D, there was a consequential damages clause if GTE breaches. GTE was aware of the Belirose k, and knew that the order volume would be increasing. 
-GTE breached b/c they were not able to handle all the calls on Mother’s day, so Belirose terminated k with Florafax. 
-Florfax opened own call center since GTE could not handle amt of calls.
-Florfax was also seeking lost profits from the termination of the Belirose k. 
-Issue: in a breach of k claim, can a party recover lost profits from a third-party, collateral k?
Reas: The court ask what did GTE know at the time they entered into the k. GTE knew about the Belirose k and knew # of phone calls was supposed to grow.  
-D: only liable for 60 days of P lost profits because could have terminated at any time w/ 60 day notice. D also argues that Belirose or Florafax could have term’d their k, in an attempt to limit loss profit amount to 60 days. But, testimony from Belirose president said he planned on having a long relationship w/ Florafax. 
-Court: Court does not agree with either argument. Court ruled in favor of P, awarded los profits and damages (for Florafax having to open their own call center).
-Rule: REASONABLE CERTAINTY needed in regards to damages amount
c. Causation 

-breaching party cannot be accountable for loss that was not caused by her breach - link between breach and loss required 

-Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.
-Causation could be an issue concerning consequential damages.  The plaintiff must establish they were indeed a consequence of the breach.
C. Restrictions on Expectation Damages: Mitigation

-The doctrine of “avoidable consequences” or the “duty to mitigate” refers to the idea that

the plaintiff may not recover for consequences of defendant’s breach that the plaintiff
herself could by reasonable action have avoided
a. a limitation on P’s right to recover damages - P may not recover for consequences of a D’s breach that the P herself could by reasonable action have avoided  - P cannot hold a D liable for damages which need not have occurred 

i. R2d 350: damages not recoverable for loss that injured party could have avoided without undue risk, burden or humiliation. Can still recover if they reasonably but unsuccessfully tried to avoid loss. 

The non breaching party has to “cover” as best as they can
b. measure of P’s damages is an amount sufficient to compensate P for labor and materials expended and expense incurred in the part performance of the k plus profit which would have been realized if it had been carried out in accordance with its terms

c. Rockingham v. Luten Bridge: D hired P to build a bridge and P had done little work

when D cancelled the k and told them to stop work on the bridge. P finished the bridge anyway and sued for damages. Ct says that D was in breach but P shouldn’t have acted in a way that increased the damages - P DOES NOT have to pay for the work done after repudiation. Only $ for perf. B4 repud, and $ profit

-once the repudiation occurs, it cuts off the amount of damages that can be incurred

d. Mitigation by Employee following breach of employment K by Employer: 

i. E’ee’s damages = the amount of salary he would have received during the rest of the k term minus any sum that was earned or reasonably could have been earned through mitigation 

1. duty to mitigate includes the acceptance of an offer of reinstatement, where no special circumstances exist to justify rejection 

ii. E’er has the burden of proving E’ee’s failure to mitigate. Must prove both:

1. the availability of suitable and comparable employment and 

a. opportunity is NOT comparable if substitute position:

i. has significantly different, inferior duties than the old job;

ii. involves greater physical risk than the old job;

iii. would subject the e’ee to harassment or humiliation 

2. a lack of reasonable diligence on the employee’s part to obtain substitute employment

iii. many cts also require the e’er to show that there were comparable positions that could have been obtained. ex: same job with sam employer, changed duties, increased risk or humiliation, etc.

1. PARKER case: Fox cancels a movie so Shirley Maclaine can’t perform as the character she wanted. Offered another character but location of filming, type of movie, etc. were different such that the ct did not consider them comparable to allow for mitigation of damages (rle blw)

iv. e’ee’s duty to mitigate does not require the e’ee to take an inferior substitute job . if e’ee takes the job, however, the wages from the inferior job reduce the e’ee’s k damages 

e. Mitigation in Real estate leases:

i. traditional rule: lessor does not have to mitigate

ii. modern trend: lessor has a duty to mitigate 

     
     f.    Mitigating vs. Additional contracts
-In order for the breaching party to obtain a deduction from its damage liability for income received by the plaintiff from another contract, the breaching party must show that the other contract was a mitigating contract.
–Mitigating contract = a contract that the plaintiff was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original contract.
-If the court finds that the new contract is an additional contract instead, the nonbreaching party is entitled to profit from both contracts and the breaching does not get the benefit of a deduction from its damage liability.

“Lost Volume” Rst. § 350, cmt d
-“The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss. 
-If he would have entered into both transactions but for the breach, he has ‘lost volume’ as a result of the breach.  In that case, the second transaction is not a ‘substitute’ for the first one.”


g. Nonrecoverable damages
-The following are commonly excluded from plaintiff’s damages for breach of contract: (default rules, but can be buried by the k itself with terms)
•Attorneys fees
•Damages for mental distress (and intangible, “non-economic” injury)
•Punitive damages
-This means that recovery sometimes is less than the true expectation would require (e.g., attorneys fees). 
-In other cases, this prevents plaintiffs from recovering more than the net-expectation level (e.g., punitives).

D. Buyer and Seller’s Remedies under UCC
a. Buyer’s Remedies for Seller’s Breach

i. intro

1. two ways to commit breach:

a. seller may deliver nonconforming goods to buyer OR

b. seller may fail to properly tender the goods to buyer 

2. before determining remedies, consider whether the k limits or eliminates remedies through a warranty disclaimer or limitations on liquidated damages 

ii. status quo remedies (designed to get goods back to seller if seller ships but breaches)

1. rejection of goods by the buyer

a. perfect tender rule: where there is a k for a single delivery, buyer can reject any nonconforming shipment before accepting the goods no matter how trivial the non-conformity 

b. where there are multiple shipments, buyer can reject a given installment only for substantial defects that impair the value of the installment and can reject the remaining installments only if defects substantially impair the value of the entire k 

2. revocation of buyer’s acceptance of goods

a. buyer can revoke acceptance of goods if later discovers a substantial defect or nonconformity as long as that problem was difficult to discover at the time the goods were accepted OR seller said they would cure defect but didn’t 

3. where there is both rejection and revocation, Buyer must give seller reasonable notice of defects and the use of these remedies and then wait for instructions from seller on what to do with the goods and follow them if they are reasonable. if no instructions or unreasonable instructions, buyer can do anything reasonable with goods. if seller still has time to perform under k, has the right to cure defects. 

iii. other buyer’s remedies

1. expectation damages 

a. if goods are delivered to buyer and buyer keeps them, he can still sue for breach and recover damages for diminished value of goods resulting from breach

b. if seller fails to deliver goods or the buyer rightfully rejects or revokes acceptances, the buyer can purchase substitute goods within a reasonable time after learning of the breach and B’s damages will be difference between “cover” price and k price. 

c. if buyer doesn’t cover, damages are difference between market price at the time buyer learned of breach and the k price. 

d. buyer can also get consequential and incidental damages 

2. specific performance

a. buyer can get specific performance if goods are unique 

b. if seller doesn’t deliver goods or buyer rightfully rejects or revokes acceptance of goods, buyer may recover part of the k price that was paid 

b. Seller’s remedies for buyer’s breach 

i. status quo remedies (restore goods to seller or permit seller to retain goods that seller has not shipped) 

1. right to withhold goods: if buyer breaches will seller still has goods, they can withhold delivery and do whatever is reasonable with goods and sue

2. limited right to stop shipment in transit: if buyer breaches after seller has shipped, seller can stop shipment and recover goods if buyer is insolvent and shipment is large shipment (ex: carload or truckload) 

ii. other seller remedies

1. expectation damages:

a. if seller still has goods, it can:

i.  enter into substitute sale and recover the difference between og k price and resale price. seller must give notice to buyer of intended resale except where goods are perishable or will decline in value quickly. OR

ii. seller can choose to recover damages based on the difference between the k price and the market price at the time and place delivery was to be made 

b. special rule for lost volume sellers: if seller can establish that buyer’s breach resulted in lost sales volume, seller can recover profit it would have made if buyer had performed 

2. seller can also get consequential and incidental damages 

3. seller can maintain and action for the price if goods are not resalable

ALTERNATIVES TO EXPECTATION DAMAGES: RELIANCE and RESTITUTIONARY DAMAGES, SPECIFIC PEROFORMANCE, AND AGREED REMEDIES

A. General:


Determining amount of recovery for non-breaching party
FIRST: Identify legal basis for recovery:
1.Breach of K (if Big Q2 = yes, there is an enforceable k)
2.K is rendered unenforceable (if Big Q2 = no, b/c there is a defense to enforcement)
3.Promissory estoppel (Rst 90)
4.Unjust enrichment
Ask why party is entitled to recover
SECOND: Identify theory of RECOVERY
1.Expectation damages (Chapter X)
2.Reliance damages,
3.Restitutionary recovery, or
4.Remedy “as justice requires”
1. If basis for recovery is breach of K
-Theories of recovery include:
1.Expectation damages (if expectation damages would be uncertain [due to reasonable certainty
limitation on expectation damages] … it is common for the non-breaching party to just pursue it’s reliance damages, or argue in the alternative)
2.Reliance damages, or
3.Restitutionary recovery
2. If K is unenforceable
-Recovery theories may include:
1.Reliance damages,
2.Remedy “as justice requires,” or (might be the equivalent to expectation damages)
3.Restitutionary recovery
3. If basis for recovery is Promissory Estoppel(where there is no enforceable K)
-Court has broad discretion to award recovery as justice requires.
Recovery could, in theory, be based on
-Expectation damages,
-Reliance damages, or
-Restitution
-In reality, recovery often is based on reliance damages, as in Pop’s Cones!!! (here, lost profits given up from the old location = opportunity costs)
(( T or F: The theory of recovery on reliance damages prevents a P from obtaining lost profits… FALSE ))
4. If basis for recovery is Unjust Enrichment (RST 90)
-Theory of recovery is a
  
-restitutionary recovery

B. Reliance Damages

a. The injured party has a right to damages based on his reliance interest, including:
[i] expenditures made in preparation for performance or in performance, (out of pocket costs)
[ii] less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.” 
b. non-breaching party might elect reliance damages where expectation damage amount is uncertain or not provable with reasonable certainty    *POPS CONES!!!!
c. measuring damages in promissory estoppel actions: ct has broad discretion to award damages “as justice requires” where basis of recovery is promissory estoppel 

d. Limitation on Reliance Damages: Essential Reliance v. Incidental Reliance
-Essential Reliance:
-Costs of performing the K. Amount of essential reliance damages is limited by the K price.
-Foregone opportunities: 
-Amounts plaintiff would have made had she not relied on defendant’s promises are sometimes treated as “costs” of performing, to protect the reliance interest.
-Incidental Reliance:
-Costs incurred in collateral Ks.
-Amount of incidental reliance damages is not limited by the K price.

-Wartzman v. Hightower Prods., Ltd. -A group of businessmen (3) wanted to set up a

promotional venture of a man going around the country setting the world record of flagpole sitting. The venture was supposed to make money from selling merchandise and making appearances. Decided to sell stocks to get cash to pay for venture. Their attorney, Wartzman, sets their co up as a corporation, but does not do it properly. They are unable to sell more stocks when they needed more money, Wartzman told them to hire a security specialist attorney for 15k but they couldn’t afford one and they went had to close the business bc all the  money they had raised had to go into escrow and they couldn’t take Woody past state lines. 
-Hightower sued Wartzman for improperly setting up the company wrong, breach of k, malpractice.
-Jury awarded them reliance damages (development costs: investment, stocks, liabilities, salaries to employees, etc.) 175k total
-Court: Having doubt in a company does not prove that the new company would have suffered. No greater nexus need be established, Wartzman is the reason why HT failed. Off-set is not allowed b/c he did not submit evidence that the stunt was reasonably certain to fail. BREACHING PARTY HAS THE BURDEN OF PROOF OF LOSS. 
-Court: duty to mitigate issue- Party who is in default may not mitigate his damages by saying the c/p could have expended large amounts of money to mitigate. The non-breaching party does not have to go out and spend a lot of money to mitigate.
C. Restitutionary Damages - Restitution is available:

a. as an alternative remedy for breach of k (as an alternative to expectation damages);

i. an injured party is entitled to restitution for any benefit he has conferred on the other party by way of part performance or reliance, unless his duties have already been fully performed and the breaching party’s only remaining duty is the payment of money

ii. limitations:

1. election to seek restitution may be made only when the D commits a total breach of k or repudiates 

2. “full performance” exception: if the P has completed performance and only remaining duty owed by D is payment of definite sum of money, P is limited to expectation damages 

3. restitutionary amount must be reasonably certain 

iii. market value restitution: non-breaching party who would have lost money if the k had been fully performed can claim restitutionary recovery

1. Majority rule: Non-breaching party who would have lost money if the K had been fully performed can claim restitutionary recovery based on the market value of what non-breaching party provided to the breaching party.
2. standard for measuring reasonable value of services rendered is the amount for which such services could have been purchased from one in the P’s position at the time and place services were rendered

-Coastal Steel v. Algernon -Algernon (D) was in a k w/ the US to construct a naval

hospital. They hired Coastal Steel to erect steel, but Algernon refused to pay for cranes, Coastal terminated after completed 28% of job. Sues D for value of labor and equipment given to D (unjust enrichment aka quantum meruit). 
-D: argues that Coastal was in a losing k” and would have lost money on the k if it were fully performed. 
-T Court: D’s refusal to pay was a breach of the k, so Coastal was justified in asking for the value bestowed upon D. (not at issue on appeal). But TC said since they would have lost money they can’t recover.
-App Court: Coastal still able to recover..
Rule: the fact that coastal would have lost money on full performance of the k does not restrict it ability to recover on restitution. 
-Measuring the restitutionary interest: enrichment versus benefit
-Rst 2d § 371: Unjust enrichment can be measured either by:
-The reasonable value of the performer’s services -or-
-The value of increase to the recipient’s property 
-Relief may be measured as justice requires.
Restitutionary recovery is usually the best bet where a party has entered into a losing k!
b. to a breaching party; and 

i. traditional cl rule: a breaching party could not recover either on the k or in restitution for the value of his part performance

ii. modern approach: party in breach can get restitution for any benefit he conferred by way of part performance or reliance in excess of the loss he caused by his own breach 

1. exceptions: 

a. where the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss 

b. where a breaching party intentionally varies from the terms of the k

c. where the breaching party acted in bad faith 

Ex of Modern Approach:

-Lancellotti v. Thomas P agreed to by a luncheonette business from D, and pay 25k for business and lease the property owned by the D. Terms: P was to build an addition to the property and would not have to pay rent for a while because of building addition. Ps paid the 25k but Ds had to build addition themselves. Ps no longer wanted the business, didn’t pay rent even though they didn’t  build addition, and Ds said equipment was stolen.     -Thomas (D) kept the 25k.
-P filed a claim in assumpsit, saying he is entitled to recovering his 25k paid for the business. 
-D’s counterclaim and say they are due rent, they suffered various damages to which they are entitled. 
-Ds awarded the rent due, and damages.
-Ps appealed.
Issue: can a breaching party recover damages for his partial performance under the k?
Court: yes. Even though the CL rule is, unless the k is void or voidable, the breaching party is not entitled to recovery. BUT now, the breaching party is not always seen as a wrongdoer and can recover. It is not fair for a non-breaching party to recover a windfall. (agrees with modern trend)
c. where k has been rendered unenforceable (eg. because k is voidable), or a party’s duty to perform does not arise or a party’s duty to perform arises but is discharged. 

i. measuring restitutionary interest: enrichment v benefit: 

1. unjust enrichment may be measured either by reasonable value of performer’s services or the value of increase to the recipient’s property - relief measured “as justice required” 

ii. some situations in which restitutionary recovery is available:

1. where a k is rendered unenforceable under a doctrine we have already studied  (SOF, mistake, misrepresentation, duress, undue influence, frustration of purpose, etc.) such that they can’t get expectation damages, we seek reliance or restitutionary damages

