CONTRACTS—Hull 2019
I. TYPES OF CONTRACTS
A. Unilateral Contract: a contract which invites acceptance by performance of the Offeree.
1. The invitation of performance creates an option contract as soon as the Offeree begins performance.
2. The Offeree holds no liability if doesn’t complete the performance.
3. The Offeror has to pay up only when the Offeree has completed performance (Pay you to run the Boston Marathon...).
4. Doesn’t have to be in writing.
B. Bilateral Contract: a contract which invites acceptance by performance or by promise of the Offeree.
II. OFFER
A. What is an Offer?
1. An offer is a sufficiently definite statement of terms by the Offeror that invites acceptance from the Offeree to the point where a reasonable person would believe all it has to do is accept the offer to make a contract.
2. Are terms sufficiently definite?
a) Any gaps? Or undefined terms? Too indefinite?
b) Price? Time to accept? Location? 
3. Purchase Order?
4. Are parties intent to be bound?
5. Must consider the context → serious? Made in jest?
6. Is the offer irrevocable?
a) Any assurance of irrevocability?
b) Offers are generally revocable unless expressly written that they’re irrevocable.
7. Has the Offeree learned (directly or indirectly) of the Offeror pulling out?
a) If yes, power of acceptance is terminated.
8. Has too much time lapsed?
B. Irrevocable Offer
1. Irrevocable Offer = Option Contract
2. Under Common Law, an option contract is an irrevocable contract made in writing, requiring only purported consideration, and with a reasonable time for speculation within which the Offeror can’t revoke the offer.
3. Why Purported Consideration?
a) Offeree to have sufficient time for speculation as well as to gather funds or loans as needed. 
b) The purported consideration reflects an Offeree’s seriousness about the offer.
c) During the time of speculation, an Offeree can accept, counteroffer, or reject and not terminate power of acceptance (except for rejection).
4. If the Offeree doesn’t accept within the reasonable time, the power of acceptance is terminated and the Offeror can turn around and give the offer to someone else.
5. Under the UCC, an option contract is called a firm offer and must be
a) One party must be a merchant
b) Have a written assurance of irrevocability
c) And a reasonable time for speculation that can’t exceed 3 months
d) Applies to sales of goods contracts, not service or real estate contracts.
e) Doesn’t need consideration - even purported.
6. Stock Options are inherently irrevocable (Newberger).
7. Has to be in writing if R.2d 87(1) or firm offer.
8. Acceptance by Performance
a) If the Offeror decides that acceptance to the Option Contract is by performance, the beginning of performance dictates acceptance of the offer.
9. Reliance Exception! 
a) If can prove reasonably foreseeable reliance which was induced by a promise and the relying party did or could suffer a detriment, the revocation can be estopped (Drennan v. Star Paving Company).
C. What is NOT an Offer?
1. An advertisement is generally not an offer; usually too indefinite.
a) Must consider the context → serious? Made in jest?
b) Are the terms sufficiently definite? → Price? Time to accept? Location? 
2. A price quote is generally not an offer.
a) Again, consider the context of the price quote.
b) Invitation to accept or invitation to bargain?
III. ACCEPTANCE
A. What is Acceptance?
1. Acceptance is the manifestation of mutual assent of an offer in the manner dictated by the Offeror.
2. The Offeror is the Master of the Offer!
3. An offer can be accepted by 1) a return promise OR 2) performance/conduct.
B. How does one accept an offer?
1. In Person/Telephone:
a) Typically, if an agreement is made orally in person or over the phone, the offer and acceptance happen immediately without much time for speculation.
2. Ye Olde Mailbox Rule:
a) Putting Acceptance into the mail → Effective as soon as you send regardless if the Offeror receives it or not.
b) Putting Rejection/Counteroffer into the mail → Effective as soon as received
c) Unless specified differently by the Offeror!
d) Hypos:
(1) If rejection received BEFORE the acceptance, the acceptance is now a counteroffer. (R.2d 40).
(2) If acceptance is mailed and Offeree changes mind by sending mail/calling Offeror, contract is still made and one party cannot unilaterally get out of contract → unfair.
(a) The Acceptance is valid upon dispatch → a deal’s a deal!
e) Mailbox Rule generally does not apply to instantaneous communication.
3. Acceptance of Option Contract
a) If acceptance of an Option Contract, the acceptance must be received. 
b) Strictness of receipt deadline is consideration for the assurance of irrevocability!
c) Acceptance by performance is when performance begins.
4. Acceptance by Silence
a) Generally, acceptance can’t be by silence.
b) An Offeror can’t compel the Offeree to speak!
c) 3 Common Law Exceptions:
(1) The parties have a course of dealing where they’ve established a pattern of accepting by silence and it’s cool btwn. both parties.
(2) The Offeror has explicitly stated or written that acceptance can be by silence.
(3) The Offeree has received the benefit and knows he has to pay.
d) If Offeror doesn’t want acceptance by silence, should specify mode of acceptance.
(1) Silence is very willy nilly!
e) UCC 2-206 Exception for Sale of Goods:
(1) If contract DOESN’T specify immediate shipment and the Seller starts shipment without any explicit acceptance, that is not an acceptance of goods by silence.
(2) If contract DOES specify immediate shipment, then the Seller’s shipment can constitute acceptance by silence.
(3) If Seller ships partial + non-conforming goods, then 2 options:
(a) If note of accommodation, then power of acceptance terminated → rejection of OG offer + counteroffer which the Buyer can accept as new contract or reject.
(b) If NO note of accommodation, then power of acceptance terminated → rejection of OG offer + breach of contract.
IV. CONSIDERATION
A. What is consideration?
1. Consideration is a bargained for exchange for something sought in exchange for a promise by the Offeror in return for a promise or performance by the Offeree.
2. Consideration is usually 1) an act or 2) forbearance.
3. The promise must actually induce the other party to act or forbear.
4. Consideration doesn’t have to be equivalent, but has to be mutual.
a) Can be a peppercorn or a tomtit!
5. Consideration doesn’t have to be explicit; can be implicit as long as parties use reasonable efforts to perform their end of the bargain (think Lady Duff Gordon).
6. Need consideration to get out of obligation. → I’ll give you $10 to let me out of contract.
B. What is NOT consideration?
1. Gifts
a) Generally, gifts or gratuitous promises are not given with consideration.
b) Can’t force someone to take back a gift → no bargain, no consideration, no contract.
c) Completed gifts (wrench of delivery) are a done deal!
2. Gratuitous Promise
a) Can’t punish someone for making a gratuitous promise and taking it back → no bargain, no consideration, no contract.
b) If it’s in writing, then definitely can’t be taken back.
c) A gratuitous promise is revocable if it’s oral and the Assignor dies or chooses to assign the promise to someone else.
3. Illusory Promise
a) An illusory promise is a promise made with no intention of keeping it.
b) Usually, one-sided promises where one party gets all the power (Cheek v. United Healthcare) → one-sided arbitration agreements are illusory.
c) “I’ll perform if I feel like it.” 
d) Unfair and made in bad faith → not consideration for a contract.
4. Performance of a Legal Duty
a) If the Offeree, as “consideration,” continues to perform the legal duty it was already performing, then there’s no inducement, no bargain, just a benefit to the Offeree.
b) Think Hayes v. Plantation where guy said he was going to retire and then only later was promised pension; wasn’t directly induced by promise of pension to keep working b/c knew he was going to retire anyway.
c) Contrast with Newberger v. Rifkind where Options given as consideration to keep working hard; employees could have quit, but upon expectation of those Options, kept working hard for longer than the duration they had to work to cash out the Options.
5. Good Faith Deposit
a) Good faith deposit is not consideration b/c it’s revocable.
C. What is a Substitute for Consideration?
1. Past Consideration
a) Typically, past consideration for a benefit conferred in the past isn’t valid consideration.
b) Court usually won’t force a moral obligation on people unless preventing injustice.
c) If a promise is made to pay after benefit has been conferred, then the Court may enforce it (think Web v. McGowin). 
d) Exception: However, if benefit conferred and no promise to pay is made, then Court won’t enforce unless medical professional saving in emergency situation.
2. Promissory Estoppel
a) If a promisor makes a promise that induces an act or forbearance of the promisee and the promisee, in reasonably relying on that promise, suffers a detriment when the promisor tries to renege on the promise, then the promise may be enforced to prevent injustice.
b) The promisor can’t backtrack on his promise after the promisee has relied on it and acted upon it to her detriment → equitable estoppel (think Ricketts v. Scothorn).
D. What if Option Contract?
1. Okay if only purported consideration.
2. Stock options have inherent consideration.
E. What if a Modification or Settlement?
1. If Common Law, if there’s a modification → should be supported by consideration.
2. If UCC for sale of goods, consideration is not required. Look for “good faith” instead.
F. Mixed Services/Goods Contract?
1. Use test of predominance.
a) Is the contract predominantly sale of goods or services? (construction contracts).
G. Good Faith Dispute?
1. If good faith dispute, consideration is applicable for promise not to sue.
V. DISCREPANCY BETWEEN OFFER AND ACCEPTANCE
A. “Last Shot Doctrine” → If parties have made a rejection and counteroffer and decide to perform after rejection and counteroffer, they can look at the last form in their “battle of the forms” to determine which terms should prevail.
B. What is there are Additional or Different Terms?
1. UCC 2-207
a) What Kind of Agreement (Fundamental Agreement must be in place)?
(1) Battle of the forms agreement + confirmatory memorandum w/ additional terms?
(2) Informal oral agreement + confirmatory memorandum w/ additional terms sent to flesh out the terms.?
(3) Fundamental agreement with purported acceptance that is “expressly conditional on assent” + performance occurs?
b) Relationship of the Parties:
(1) 2 Merchants? → generally additional terms become part of the contract.
(2) Merchant + Consumer? → additional terms are mere proposals.
(3) If additional or different terms, must be minor so as not to be a surprise or hardship upon either party.
c) 2-207(1):
(1) IF “expressly conditional upon Offeror’s assent” and confirmatory memo is sent with additional or different terms → COUNTEROFFER
(2) IF not “expressly conditional upon Offeror’s assent” and confirmatory memo is sent with additional or different terms, then ACCEPTANCE, but look to relationship of parties and 2-207(2).
d) 2-207(2) Conditions:
(1) If between merchants, then the minor terms become automatically part of the contract UNLESS
(a) The contract expressly limits acceptance and doesn’t allow extra terms
(b) The additional/different terms materially alter the Offer → changes dicker terms (big no-no)
(c) An objection to the terms has been given already or will be in a reasonable time after the additional terms have been seen.
e) Knockout Doctrine: if clauses on confirming forms conflict, they can knock out  if the parties object per 2-207(2) and the parties may revert to the original terms of the contract (comment 6).
f) “Mirror Image Rule” → generally, terms of Offer = terms of Acceptance 
g) “Intervening Feeler” → the Offeree may (politely) request some additional terms v. make an actual counteroffer.
h) Consider…
(1) If you want something in the contract, have the Offeree expressly sign off on it before the final assent to the contract!
(2) Consider if made in good faith.
(3) Consider if clause you want is trade usage.
2. HYPOTHETICAL:
a) If fundamental agreement and confirmatory memorandum
3. Rolling Contract Theory
a) Money now, Terms later! (Think shrinkwrap dvds and terms later on computer.)
b) The informal agreement is the purchase of the software/good.
c) Does the Buyer keep it and not return?
d) Does the Buyer inspect and return?
e) If Buyer is layperson, then terms on computer after purchase could be mere proposals.
f) If Buyer is merchant, then terms on computer after purchase could be material alterations → run through 2-207(2) (consumer friendly).
VI. QUASI-CONTRACT DOCTRINE
A. Typical Implied Contracts:
1. Was there a failed express contract but benefits were conferred?
2. Was there unjust enrichment? (forced payment based on estoppel or return to status quo)
3. Was there emergency life-saving? (Dr. saving stranger → could get $; stranger saving stranger → probably no $)
4. Was there emergency property saving?
5. Were services provided over a long period of time? (Gertrude…)
6. Was there reasonable expectation of compensation? (could get $)
7. Officious intermeddler? (no $)
8. Moral obligation? If unjust enrichment, then can argue estoppel.
a) Generally, not enforced b/c past consideration.
VII. MODIFICATIONS/SETTLEMENTS
A. Common Law
1. Modifications require consideration.
2. Modifications must be mutually assented to.
3. If modification a material change, won’t be enforced.
4. If modification is relied upon, then estoppel theory used if relying party will suffer serious detriment w/o modification.
5. If promisee is performing a preexisting duty (paying rent), a modification (of lowering rent) requires extra consideration (like the promisee painting the lobby of the landlord).
B. UCC
1. Modifications for sale of goods cases generally don’t need consideration.
2. Must pass “good faith” test and be in observance of commercially reasonable standards of the industry.
3. Offeror can enact waiver of express term if don’t want permanent modification.
4. If reliance and will suffer detriment, mod./waiver will be enforced.
C. Defense to Modifications
1. A contract can be voidable under the threat of economic duress if
a) There is an improper threat in bad faith, and
b) The Offeror has no reasonable alternative with which to fulfill its needs.
D. Settlements
1. If a good faith dispute, party need only believe it’s acting in good faith by promising not to sue, for example, which can be sufficient consideration.
2. Negotiable Instruments
a) A “Paid in Full” check satisfies a debt if:
(1) Instrument has conspicuous statement → “Paid in Full”
(2) There’s a bona fide dispute → both parties confused
(3) The instrument was delivered in good faith 
TERMS OF THE CONTRACT 
VIII. EXPRESS WARRANTIES
A. Express Warranties
1. An express warranty is an affirmation made by a Seller which becomes the basis of the bargain that the good in question should conform to the promise made.
2. A description or sample of the product shall conform the promise made about the description or sample of the product.
3. No need to say “warranty” or “guarantee”
4. A Seller’s opinion or statement of value isn’t a warranty!
5. Written or oral?
B. Equal Footing Btwn. Parties?
1. Consider the relationship between the parties → equal footing?
a) Merchant + Consumer → merchant knows better, consumer reasonably relies on merchant’s statements, Merchant can misrepresent on purpose
b) Merchant + Merchant → both knowledgeable, should know better than to rely on “puffing statements”
c) Consumer + Consumer → yard sale situation, both inexperienced, uneducated, not as culpable
C. Misrepresentation of quality?
1. Can be actionable!
2. Puffing v. Express Warranty of quality.
3. Consider reasonable definiteness of statements made to Buyer.
D. Reliance?
1. Reliance (estoppel) on Seller’s statement can result in recovery for Buyer.
E. Warranty or Value Statement?
1. Buyer must do his own research and no rely on value statements → caveat emptor!
2. Gratuitous expressions of hopes/desires ≠ express warranties  ≠ enforceable contracts
3. Vagueness and indefiniteness prevents the formation of a binding contract!
IX. IMPLIED WARRANTIES
A. Course of Performance
1. A course of performance is a pattern of conduct that develops between two parties in a contract over time, which neither party objects to.
2. A course of performance can waive an express term if Offeror agrees.
3. This waiver can become a permanent modification if both parties agree. If want to modify or exclude an implied warranty, must make it in writing in a conspicuous statement within the contract. 
B. Course of Dealing
1. A course of dealing is a pattern of behavior that develops between two merchant parties from their previous business dealings.
C. Usage of Trade
1. A usage of trade/trade usage is a commercially reasonable practice typically used in the industry within which the parties are conducting a transaction.
D. Waiver?
1. One party may retract a waiver and revert back to following the express terms 
2. By issuing a reasonable notification to the other party 
UNLESS
3. The retraction would be unjust in view of a material change that has occurred 
4. BECAUSE of the waiver.
E. Implied Warranties in Sales of Goods
1. Implied Warranty of Merchantability (UCC 2-314)
a) Promise that goods will work as you expect them to; good will be fit for the reasonably ordinary purpose you expect it to be fit for (e.g. Carpenter v. Chrysler).
2. Implied Warranty of Fitness for Particular Purpose (UCC 2-315)
a) Buyer is relying on Seller’s skill for a particular purpose
b) E.g. Guy asks Seller at store for particular product; Buyer trusts Seller in providing and assuring product.
3. Implied Warranty can be Disclaimed in the Sales Contract (UCC 2-316)
a) Can make clear in contract that there are no implied warranties given UNLESS they are expressly written in the contract
b) Must be written and conspicuous.
c) Implied warranties can be excluded with language like “as is” or “with all faults.”
d) Must explicitly disclaim “implied merchantability, etc…”
e) Cannot disclaim express warranties! - false → would be seen as material alteration of the contract
X. INCHOATE AGREEMENTS
A. Inchoate agreements are incomplete fundamental agreements of an offer and acceptance which have purposely left terms open to be filled at a later date.
B. Consider…
1. Which terms are left open? → are they dicker terms or minor terms which could be agreed upon at a later date?
2. How easy or appropriate is it for the Court to fill any gaps?
3. Are the parties acting in good faith when they leave the terms open?
4. Parties must INTENT TO BE BOUND and SUFFICIENTLY DEFINITE to be able to move forward with a contract missing certain terms!
C. When to Fill Gaps?
1. Too many gaps + unreasonable → Ct. won’t fill (Cottonwood).
2. Offeror acts in bad faith + reasonable to fill → Ct. will fill (Berry v. Jeffcoat).
3. (Though) too many gaps + bad faith + reliance by Offeree → Ct. will allow damages (Red Owl).
4. Too many gaps + no bad faith + unjust enrichment → Ct. will restore parties to status quo (Dursteler).
5. Ct. can fill price and delivery terms
D. When Not to Fill Gaps?
1. Ct. will not fill quantity → requirements/outputs contracts
a) Must rely on good faith!
E. Requirements/Output Contracts
1. Output contracts are dictated by all the output of product the Seller can provide to the buyer.
2. Requirements contracts are dictated by all the requirements the Buyer needs that Seller will fulfill.
3. Estimates are required, but if an estimate is provided, the Seller needs to act in good faith to abide by that estimate as closely as possible.
a) If act is in good faith, even though may be slightly detrimental to Seller, don’t really have a good claim for estoppel because was only provided an estimate, not a hard quantity to meet.
4. Buyer may reduce the requirements even to zero if for legitimate business reason and in good faith.
5. If conduct is unreasonably disproportionate to Seller, Seller may have a claim for reliance.
6. Requirements/output contracts are elastic and may be inchoate.
a) Parties assume in good faith that terms will be filled in when agreed-upon or gap filled by a court.
7. Often, quantity not defined → look to trade usage in industry for guidance.
XI. COVENANT OF GOOD FAITH AND FAIR DEALING
A. All contracts have an implied covenant of good faith and fair dealing

B. It can be used to override an express term of a contract.
C. Good Faith v. Best Efforts:
1. Good Faith (UCC 1-201(20)): 
a) honesty in fact and 
b) the observance of reasonable commercial standards of fair dealing (don’t have to look out for other party, just don’t purposely impair)
2. Best Efforts (UCC 2-306(2) & comment 5): 
a) Reasonable diligence + good faith = Best Efforts
b) Usually used in requirements/outputs/exclusive dealings Ks...
(1) Can reduce requirements to zero IF done in good faith + legitimate commercial reason
(2) Can’t demand any quantity that’s unreasonably disproportionate
(3) If party just wants to “get out” of deal, can’t reduce quantity to zero in bad faith
c) requires actually looking out for relying party’s interests (Lucy Lady Duff Gordon)
3. How to determine if best efforts were used → was exercising party using commercially reasonable standards? Could bring in an industry expert to attest to “reasonable” nature of efforts.
D. Percentage Lease Agreements → Best Efforts:
1. In Landlord/Tenant situations, if Landlord allows Tenant to pay less than market rent, the Tenant may be asked to pay a percentage lease to compensate for the lower rent → e.g., could give % of happy hour profits or promotion profits to Landlord.
2. Tenant must use “best efforts” to pay Landlord and Ct. may impose this.
3. However, if Tenant already paying at or above market rent, then Ct. won’t impose best efforts payment of % lease.
E. Termination Clause → Good Faith:
1. Parties can put good faith termination clauses in their contracts that allow parties to terminate at any time.
2. Good faith requirements are attached to such Ks b/c usually these are used in Ks with parties of unequal footing (e.g. employment Ks, insurance Ks, franchise Ks).
3. Beware of stronger party taking advantage of weaker party!
XII. CONTRACT DEFENSES
A. STATUTE OF FRAUDS
1. Questions to Ask to determine if oral K is within the SOF:
a) Is this an oral K for sale of goods $500+, a land sale, a K that can’t be performed in 1 year?
b) Land Sale (R.2d 125)  → Common Law
(1) A promise to sell, transfer, convey, buy land must be in writing.
c) One Year Provision (R.2d 130) → Common Law (Burton v. Atomic Workers)
(1) If a K can’t be performed within 1 year from the date the K is made, then it’s within the SOF and has to be in writing.
(2) Death can equal performance and can theoretically be performed w/in 1 year, not concrete enough to be limited to 1 year.
(i) E.g. You are 24. Oral agreement with boss mentions that you can have your job until you’re 27. Clearly, can’t be performed w/in 1 year → must be in writing!
(3) If timing indefinite (“fire for just cause”) → no writing is needed b/c technically can be performed w/in 1 year (theoretically).
(i) E.g. Promise to employee someone to care of someone “in general” → not within the SOF → no writing required, can leave oral.
(4) If timing definite (“won’t fire until 65, but what if 5 years till reach age of 65?”) → agreement obviously can’t be performed w/in 1 year and is within the SOF; writing is required if want enforcement.
(i) E.g. Promise to employee someone for 5 years to care of someone → within the SOF → writing required.
(5) Sale of Goods $500+ → UCC 2-201
(a) If oral K for goods of $500+, then must be evidenced by a writing unless meets an exception below.
d) Is there a sufficient writing that evidences the existence of a K?
(1) R.2d 131: Restatement Writing Requirement
Under Common Law, a sufficient writing must indicate:
(a) Subject matter of the agreement + Parties + 
(b) Reasonably certain essential terms of the agreement
PLUS
(c) Be signed by the party to be charged (D).
Can be evidence in multiple writings IF
(d) They all relate to the same transaction
AND
(e) At least 1 doc is signed by party to be charged (D).
(2) UCC 2-201(1): UCC Writing Requirement
Under UCC, a sufficient writing must indicate:
(a) Essential terms, BUT may be inchoate or even incorrect
(b) Be signed by the party to be charged (D)
(c) Must state a specific quantity, beyond which the K won’t be enforced
e) If not, does an exception apply → CORROBORATES existence of K?
(1) Under Common Law:
	R.2d 139: Action in Reliance (Allied Grapes → relied on shipment promise, grapes went bad)
1. An oral promise which has induced the other party to act or forbear to its detriment on reliance on the promise may be enforced ONLY IF:
a) Injustice can be avoided by enforcement of the promise.
b) Has the breaching party been unjustly enriched?
c) Does act/forbearance corroborate evidence of K terms?
2. Consider the extent to which the action or forbearance was foreseeable.
	Part Performance (Jolley v. Clay)
If there has been substantial performance based on the oral K between 2 parties and 
The performance corroborates the existence of the K, then the oral K may be enforced.
Ex. Jolley v. Clay, sister paid > ½ the rent + paid taxes on property + made improvements all before the brother decided he wanted to reclaim possession of the property.
	Promissory Fraud
1. One party makes promise & doesn’t intend to keep it → like illusory promise.
2. No writing required to bring defense of SOF.


(2) Under UCC:
	2-201(2): Merchant’s Exception (Bazak)
1. Between 2 merchants
2. Writing in confirmation of the K sent w/in reasonable time
3. States some essential terms (can be inchoate/incorrect)
4. States a quantity
5. Signed by sending party
6. Receiving party knows what confirmation entails
7. Receiving party doesn’t object w/in 10 days
	2-201(3)(a): Specially Manufactured Goods
1. If oral K for sale of specially manufactured goods (SMG)
2. Seller can’t resell SMG b/c they are not suitable for sale to others
3. Seller makes substantial beginning on performance before notice of repudiation
	2-201(3)(b): Admission in Pleadings
1. If pre or during trial, a party admits that there was a K, can’t deny it after that.
2. K may be seen as enforceable after its existence was affirmed by the part originally denying its existence. 
	2-201(3)(c): Partial Performance/Delivered & Accepted
If goods have been paid for and accepted, can’t deny that a K was formed
OR 
Delivered and accepted even if payment hasn’t been made yet.


2. Writing Requirements for Oral Modifications under the SOF
a) Common Law → If K is modified and the mod is within the SOF, then a writing is always required.
b) UCC → OG contract can serve as “sufficient writing” unless the quantity is changed in the mod, then need writing to show that quantity change was actually mutually assented to.
Must protect against false oral testimony.
3. Are “No Oral Modifications” Clauses Enforceable? - Bottom Line
a) Common Law → NOT enforceable
b) UCC 2-209(2)(4)(5) → Usually enforceable UNLESS there is RELIANCE on the modification, 
BUT if mod fails, they can be converted into waivers of express terms (not permanent, don’t require mutual assent)
(1) 2-209(2) → If a K has a “no oral mod” clause, then it’s enforceable UNLESS the modification is in writing signed by both parties (modification requires mutual assent)
(2) 2-209(4) → if modification fails, then waiver.
(3) 2-209(5) → waiver can be retracted UNLESS reliance on waiver
B. PAROL EVIDENCE RULE
1. Rule: Parol evidence of prior or contemporaneous agreements will not be admitted if a contract is completely integrated and the evidence would contradict the agreement.
a) Many exceptions to PER
b) Parol evidence is often admitted anyway unless directly and obviously contradicts the K
c) Many Cts don’t trust juries to determine admissibility of parol evidence
2. Questions to Ask in Analysis:
a) Is there a written contract?
b) Is there evidence of a prior or contemporaneous agreement?
c) Is the written contract intended to be final with respect to the terms in the writing?
(1) Or is it only partially integrated?
*** If answer to all 3 ?s is YES → evidence might be barred from coming in.
*** Does not bar evidence of modifications; can always bring that in.
3. R.2d 210: Completely and Partially Integrated Agreements
a) Complete: A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.
(1) If complete, No parol/extrinsic allowed of prior/contemporaneous agreements! No side agreements! 
(2) No consistent additional terms! (can’t contradict K terms)
(3) BUT, can supplement with course of dealing, trade usage, course of performance.
b) Partial: A partially integrated agreement is an integrated agreement other than a complete one.
(1) Courts will usually use their discretion to determine how “integrated” an agreement really is.
(2) Evidence contradicting the terms in the K will be excluded, 
(3) BUT, Consistent additional terms are sometimes admitted, sometimes not.
(4) Consistent additional terms will be admitted if would have naturally been included in the agreement.
(5) UCC requires certainty that additional terms would have been included.
4. How to Tell if Partial or Complete? 
a) Detail/language of the contract
b) Sophistication of the parties
(1) Would they have known that a term has to be in the K?
(2) Think about families making contracts… Maybe assumed some term could remain oral b/c had many verbal side agreements…
c) Existence of a Merger Clause
(1) Merger Clause: written agreements may contain merger clauses which state that “there are no representations, promises or agreements between the parties except those found in the writing.” → Tries to say… Final agreement! No outside evidence allowed!
d) Industry Practices
(1) Trade Usage → Are there terms that don’t have to be explicitly included?
e) Is the K a pre-printed form?
(1) More likely to have side agreements then to compensate the form
(2) If clauses added to pre-printed form + merger clause in K, then all clauses intended as final written agreement
5. EXCEPTIONS to Parol Evidence Rule -- When is Parol Evidence Admissible? (Pretty Often...)
a) Ambiguous Terms (either obvious or can be proven by P)
(1) Many Cts don’t follow “Plain Meaning Rule” and will use parol evidence to help explain terms in the context of the agreement, not just through common sense definitions or assumptions
b) Oral Conditions Precedent
(1) Oral conditions can indicate that the “final” agreement isn’t really completely integrated and should be reevaluated for completion by a Ct.
c) Consistent Additional Terms (as long as K is not completely integrated)
(1) Restatement View: Consistent additional terms will be admitted as evidence if would have “naturally” been included through discussions of a side agreement.
(2) UCC View:  Evidence of additional terms would be admitted unless the parties “certainly” would have included them in the written K.
d) Contract Not even Partially Integrated, all over the place w/ multiple docs
e) Course of Performance, Course of Dealing, Trade Usage
(1) Could be very helpful to supplement/explain terms or lack thereof
(a) If K stays silent about specific timing of shipment, etc., could look to industry practices to supplement what others have done
(2) Almost always admissible unless the K specifically negates one aspect of the trade usage (unlikely)
(3) Such industry practices predate the K, so are admissible
f) Misrepresentation (R.2d 164)
(1) If a party’s acceptance is induced by a material misrepresentation by the other party upon which the recipient is justified in relying, then the K is voidable.
(2) If evidence of negligent misrepresentation, fraud,intentional misrepresentation → Ct. will ALWAYS allow in
(3) If K includes a disclaimer that says express or implied warranties don’t apply, disclaimer must disclose true facts and be very specific about disclaiming “negligent misrepresentation” specifically; can’t disclaim “intentional misrepresentation” or “fraud”
(4) E.g. Keller v. Harvestore → express warranty made to Buyer that protein supplements for cows would make them grow, this warranty clearly became basis of the bargain, Seller K had disclaimer disclaiming all express or implied warranties “are not guarantees and Buyer hasn’t relied on them”; cows died after taking supplements; Buyer sues for misrepresentation, requests admission of PE of express warranty; YES can be admitted b/c clearly there was intentional misrepresentation here, can’t disclaim express warranties that become basis of bargain.
g) Misunderstanding
(1) Parol Evidence will be admitted to resolve a material misunderstanding (Frigaliment → what is chicken? Young chicken is stewing or broiling kind?)
h) Mistake (scrivener’s error) (infrequent)
(1) If the drafter of the K literally made a writing mistake, then very high burden of proof needed to show that was actually a writing error and not intentional
(2) Parol evidence will be admitted IF “clear and convincing evidence” to Reform K (see below)
i) Reformation of K b/c of Mistake
(1) Remedy sought is Reformation of K: If both parties are just oblivious OR one party is clearly messing with the other party, PE will be admitted to resolve and reform.
(2) Requirements: to obtain Reformation, Seller must show 1) instrument representing an antecedent agreement which should be reformed, 2) mutual/unilateral mistake by one party and inequitable conduct on the other party, which results in a K no one assented to, 3) proof of these elements by “clear and convincing evidence” 
6. Can contracts be drafted to exclude all evidence and strengthen PER?
a) Yes, just explicitly write “all parol/extrinsic evidence is barred from entry, there are no express or oral conditions precedent to the enforceability of this K… etc..”
C. MISUNDERSTANDING
1. Rule R.2d 20: There is NO manifestation of mutual assent IF parties attach materially different meanings to their manifestations AND
a) Both parties are genuinely in the dark about the meaning the other party has placed on the specific term
b) BUT, if one party knows its meaning and not of party B and party B says nothing, party A’s meaning controls.
2. Ex.1: A offers to sell “young chicken” to B. A thinks “young chicken” means “stewing chicken,” while B thinks “young chicken” means “broiling chicken.” Since neither A nor B knows or has reason to know that they mean different types of chicken, or if they both know or if they both have reason to know, then there is NO contract.
a) If the issue arises before performance is due, parol evidence may be admitted to resolve the misunderstanding and clarify the ambiguity!
3. Ex. 2: A offers to sell B “young chicken.” Even though there can be different interpretations of young chicken, so if neither party has expressed differences, and they intend the same definition of “young chicken,” then there IS a contract.
4. Ex. 3: A offers to sell young chicken to B. A doesn’t know there are different types of young chickens, but B knows A probably means stewing chicken. Contract exists for stewing chickens only.
5. Contract Interpretation/Misunderstanding
a) P has burden of proof to show that there was a material misunderstanding, that D knew or had reason to know that P was/could have been mistaken (and that P didn’t know D’s meaning)
b) Courts will use parol evidence and industry practices to resolve such ambiguities
XIII. UNFAIR CONTRACTS
A. MISTAKE OF FACT
1. Mistake Analysis
a) Magnitude of mistake (material?)
b) What does the contract actually say?
c) Sophistication of the party seeking relief (Is Buyer an Att’y that should have looked more carefully or asked for help?)
d) Business practices? (as a sophisticated party, merchant, accept industry practice that bull fertility is always a gamble and can’t rely on warranties?)
e) Is party seeking relief in good faith? (simple negligence won’t assign risk, but if rises to bad faith, then not entitled to relief)
f) To what extent has the other party relied on the contract? (if party who benefitted from mistake is unjustly enriched [people who got $100,000 instead of $1,000 from brokerage firm and told no one and bought house] but relied on $ and giving back would be unreasonable forfeiture and unconscionable, then Ct. might let the party keep the $ if won’t unreasonably hurt other party)
g) Was the party seeking relief gambling? (Storage Wars, no guarantee, or bull fertility?)
2. Mutual Mistake
a) Rule: R.2d 152: A contract is voidable by the injured party IF 
(1) The mutual mistake is about a basic assumption of the K
(2) The mistake has a material effect on the K
(3) The party trying to void the K must not have assumed/bore the risk of the mistake (it was allocated to him through the K itself, by a Ct., or he treated his limited knowledge as sufficient and moved forward w/ the K not knowing if he would be correct).
(4) Material Effect: One party must really benefit after mistake, and the other must suffer/face undue hardship and would be really unfair to force party to perform → at this point b/c of mistake, injured party would face undue hardship and actually be at a disadvantage if forced to perform, and breaching party would be in a better position if K performed (want to avoid this last piece).
b) Bearing Risk of Mistake (R.2d 154): 
A party bears the risk of the mistake when:
(1) The risk/responsibility is allocated to him in the actual K
(2) He is aware at the time the K is made, that he only limited knowledge w/ respect to the facts to which the mistake relates but treats the limited knowledge as sufficient (pretends he can do it, even though he doesn’t know how to, but is too prideful, then fucks up) 
(3) The risk is allocated to him by the Ct. on the ground that it is reasonable in the circumstances to do so.
c) Assigning Risk:
(1) Simple negligence on its own won’t necessarily assign risk to the mistaken party…
(2) BUT, if the negligence rises to the level of bad faith, then risk can be assigned. (R.2d 157).
(3) E.g. When you sign a K and should recognize a mistake in it about a material fact, and don’t object, could be said that you’re assuming the risk of the mistake, especially if you’re a sophisticated party. (Reilley v. Richards → mutual mistake re flood plane, Buyer was Att’y, should have known, signed K anyway, now can’t build his house).
(4) Not Bad Faith: Could be argued that even though Buyer was an Att’y and saw the flood plane issue in K, he wasn’t a specialist and couldn’t have known about or known to seek out info re flood plane to make sure it wasn’t a mistake.
(5) Possible Bad Faith: But, if Buyer was a “real estate” Att’y and saw the flood plane provision, knew it was iffy, and still didn’t say anything, then the simple negligence could rise to the level of bad faith and intentional nondisclosure → higher culpability and assumption of risk.
d) Gambling
(1) If both parties know they are gambling (“Storage Wars” → never know what you’re going to get, can put down $100 and get nothing valuable), they are assuming the risk of being left empty-handed
(a) No relief! Even if mutual mistake b/c assumed risk of the gamble.
(2) If no warranty + both parties know that it’s a gamble = can’t argue no implied warranties of fitness/merchantability and can’t argue reliance.
(3) If Seller does make an express warranty to Buyer and turns out to be false, then Buyer can sue for damages after breach.
(4) E.g. Buyer wants to buy 3 bulls from Seller to breed with his cows. Seller makes no express warranty about bulls’ fertility b/c it’s a Trade Usage that Buyer must accept the gamble of the bulls’ fertility, not rely on any warranties. Reasonable for merchant as a sophisticated party to accept such risk if in the trade.
3. Unilateral Mistake
a) Rule (R.2d 153): A contract can be voided by the mistaken party IF
(1) The unilateral mistake is about a basic assumption of the K (was there a mistake as to a vital part of the deal?)
(2) The mistake has a material effect on the K (was the mistake material?)
(3) The party trying to void the K must not have assumed/bore the risk of the mistake
AND
(4) The effect of the mistake has made enforcement of the K unconscionable (would consequence of pushing fwd the K make result super unfair to one party?)
OR
(5) The non-mistaken party had reason to know of the mistake and didn’t say anything or his fault caused the mistake.
B. ADHESION CONTRACTS & UNCONSCIONABILITY
ADHESION CONTRACTS
1. Adhesion Contract: A standardized form contract which is imposed by the stronger party on the weaker party and only gives them 2 options → accept it exactly as we wrote it or there’s no deal! 
a. Can tell that it’s an Adhesion K if most dicker terms are non-negotiable, although some can be left up to negotiation.
2. Enforceable? 
a. Adhesion contracts are usually enforceable because they are very commonly used in practice (form contracts not commonly altered except for minor adjustments) and people usually either don’t read the Ks or don’t object to them (e.g., i-Tunes K).
3. Limitations of Adhesion Contracts that Reduce Enforceability:
a. Does the K or a provision of the K fall within the reasonable expectations to the weaker party? 
b. Is the K or a provision within unconscionable or unduly oppressive?



UNCONSCIONABILITY - UCC 2-302
1. Purpose: To prevent oppression and unfair surprise.
2. Rule UCC 2-302:
a. If a court find that the K or any clause of the K is unconscionable at the time it was made,
b. The court may refuse to enforce the K, 
OR
c. It may enforce the remainder of the K without the unconscionable clause 
OR
d. It may so limit the application of any unconscionable clause to avoid any unconscionable result.
3. Basic Test: Whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract.
4. Procedural v. Substantive Elements of Unconscionability:
a. Procedural: fairness in bargaining process → “how the deal went down”
i. Consider the sophistication of the parties, socioeconomic status, meaningful choice possessed by the weaker party.
ii. Could the weaker party even understand the terms?
b. Substantive: fairness in the terms → “unfair or unduly oppressive K terms”
5. Unconscionability Analysis → Before Invalidating, Must Consider…
a. Is the contract adhesive?
i. “Take it or leave it?”
b. Is there a clear stronger and weaker party?
c. Have the reasonable expectations of the weaker party been satisfied?
d. Are the terms of the K so one-sided that they present unfairness and surprise to the weaker party?
e. Are the procedural and substantive elements satisfied?
i. Was the context surrounding the formation of the K unfair - “how the deal went down”(did weaker party have “meaningful [sophisticated] choice”?)
AND 
ii. Was the actual contract unconscionable? (unfair/oppressive terms)
f. Is there inherent unfairness?
g. Ex. Williams v. Walker Thomas Furniture - Furniture store was going to poor neighborhoods and offer to finance items to poor people for monthly payments; K had unconscionable provision that stated if buyer defaults on even 1 payment of a single product, if the other products aren’t paid off, all must be returned to the company; buyer was poor black woman, unsophisticated party, didn’t have meaningful choice in deciding whether or not to enter into K let alone whether or not she could understand this provision and its consequences; inherent unfairness.
6. Public Policy Concerns
a. If courts decide that some Ks or contractual provisions are unconscionable, then that sets a precedent for future Ks.
i. May run the risk of affecting public policies that negatively favor portions of the community.
ii. Ex. De la Torre v. Cashcall - Ct. makes determinations about interest rates for loan prices. If Court regulates the prices/interest rates too strictly, where will the line be drawn?
1. Lots of certainty will result → lots of litigation!
C. IMPRACTICABILITY, IMPOSSIBILITY, FRUSTRATION OF PURPOSE
IMPRACTICABILITY/IMPOSSIBILITY
1. Existing v. Supervening Impracticability
a) Existing: unforeseen circumstances (gamble) existed at the time of K formation; there was a minute but still present possibility that the basic assumption of the K would be rendered Impracticable (insufficient gas from mines).
b) Supervening: unforeseen circumstances rendered the K impracticable during K performance (labor strike).
2. Rule R.2d 261: The defense of Impracticability is available when…
3. At the time of K formation, unforeseeable circumstances render a party’s performance of the basic assumption of the K impracticable.
(1) Caused by an event the non-occurrence of which was a basic assumption on which the contract was made
b) For the performance to be impracticable, IF the unforeseen circumstances hadn’t prevented a specific event from occurring, the contract could be performed smoothly.
c) But the unforeseen circumstances screwed up the basic assumption of the K, rendering performance essentially impracticable/impossible.
d) Different between “I don’t want to do it” vs. “I CAN’T do it!” 
e) Takeaway: IF you can prove that the impracticability was not the fault of the party trying to claim impracticability and the impracticability was not foreseeable and the basic assumption of the K can’t be performed, then that party’s future performance can be discharged.
4. Elements of Impracticability as a Defense to Continuing Performance:
Not the fault of the party claiming impracticability, so didn’t assume the risk
+ 
The circumstances were truly unforeseeable 
+ 
The point/basic assumption of the K literally can’t be performed now 
= 
Can use Defense of Impracticability to Discharge/Excuse Future Performance to Complete the K
5. Ex. Mishara v. Transit - strike occurred on worksite that rendered shipping of product in huge trucks impracticable b/c crossing the Union picket line is dangerous to Seller’s works and don’t want to risk pissing off Union; strike was not foreseeable at the time of K formation; not the fault of the Seller; the Seller couldn’t have assumed the risk for such a condition b/c the strike was led by Union and their workers → Seller can claim Impracticability of Performance.
6. How to determine Foreseeability?
a) To really determine “foreseeability,” need to look at industry practices too.
(1) Ex. In the Mishara case, were strikes in this industry pretty common? Was it actually a foreseeable issue that the parties could have anticipated at the time of K formation? And, if even one of the parties knew it was a possibility that would stall performance, would have been in bad faith NOT to bring it up and then try to claim impracticability later on when the event actually occurs, preventing performance. 
b) If wanted to excuse performance during times of strike, need to specify it in the K, like in a Force Majeure clause!
7. Posnerian Theory of analyzing Impracticability (Law & Economics) - Who’s in a worse position?:
a) Cheapest cost avoider (person would not excuse): more sophisticated party to better get insurance and know what hazards are, better able to equip/insure the harm (like the Buyer in the Mishara case); look at illustrations in R.2d; would excuse the person in worse position who is not in control.
b) Must look to the economic perspective and who would be in the better position after the unexpected event has occurred.
(1) Which party would actually suffer the greater loss, and should the party be forced to continue performing if the performance would be ruinous?
c) Party in the better position assumes the risk if could have reasonably prevented  the issue by notifying the other party of the possibility these circumstances could occur.
(1) Ex. Sunflower v. Tomlinson - More sophisticated party knew that there a chance the oil well wouldn’t produce any natural gas, should have assumed the risk if knew it was a gamble.
(a) The party who gambles impliedly assumes the risk.
8. Relational Theory of analyzing Impracticability - Adjustments?:
a) Parties in a long-term contractual relationship should expect to me adjustments over the course of their relationship to account for unexpected changes in circumstances to keep the relationship alive (assuming they want to keep relationship alive and keep doing business).
b) If the parties can’t agree on adjustments, courts can step in and do adjustments for them (gap filler style).
(1) Courts might look at the realistic hardships each party has endured, maybe which party deserves the adjustment in the face of justice.
(2) If one party is claiming impracticability and the other is crying reliance, Courts may force the former party to compensate the relying party in “reliance damages” as the adjustment to put both parties in good position. 
9. When and How can risk be assigned?
a) If you gamble → you assume the risk.
b) Look at the actual language of the K to see if any “guarantee/assurance” was given to the Buyer → Mishara Test.
(1) If there’s a written guarantee by the Seller to the Buyer, could argue that the Seller assumed the risk of unforeseen circumstances by guaranteeing performance.
c) Did risk of impracticable performance exist at the time of K formation?
(1) Should the more sophisticated party have known that such an occurrence could happen even if super unlikely?
10. Public Policy Concerns
a) Consider who takes the biggest hit? Must look at more aggrieved party to see if all performance can be excused, or if some adjustment is appropriate (i.e., payment of reliance damages).
b) Public Policy Argument: we shouldn’t let “gamblers” get away with empty promises, must look to who will bear the brunt of the consequences.
(1) Ex. If A promises to build new bathrooms for B’s school, and A guarantees that the necessary pipes are definitely under the school and building the bathrooms won’t be a problem, then A impliedly should assume the risk of there not being any bathrooms. If time for performance comes due and turns out there are no pipes, A can’t just argue a defense of Impracticability to excuse its performance. There would be great harm to B and all of the school’s students. 
11. Which would be a better argument?
a) Impracticability of Performance v. Mistake
(1) If time for performance comes due and unforeseen circumstances make performance impossible, should the parties argue mistake or impracticability?
(a) If the unforeseen circumstances “existed” (could have been a very unlikely, but possible occurrence) at the time of K formation, then parties can argue mistake if it was a gamble.
(b) If both parties assumed the risk of the gamble → then fine, nobody gets hurt, especially if assuming risk in the industry is acceptable (e.g. bull fertility industry, you can buy and sell bulls for fertility purposes, but you never really know if they’re fertile or not).
(2) Are parties generally more willing to accept the risk on the basis of mistake than on impracticability?
(a) Probably more willing to accept risk on the basis of mistake rather than impracticability/impossibility because the latter can be extremely expensive to compensat (in reliance damages) for the lack of performance for the party that either expressly (through guarantee) or impliedly (through inherent industry knowledge/sophistication) assumed the risk of non-performance/impracticability of performance.

FRUSTRATION OF PURPOSE
1. General Rule R.2d 265: After the K is made, a party’s principal purpose is substantially frustrated by some unforeseen circumstance, the non-occurrence of which was a basic assumption on which the K was made, that was not his fault, then the party’s performance may be discharged under the doctrine of Frustration of Purpose.
2. Elements:
a. Substantial frustration of the main purpose of the K was caused by an unforeseen event.
b. The non-occurrence of the event is a basic assumption on which the K was made (the parties definitely didn’t bank on this event happening to ruin the performance)
c. The event wasn’t the fault of the party trying to seek the defense
d. The party seeking the defense did not assume the risk
3. When Performance is halted, is it a Breach?
a. No, if you can prove definitively that under the doctrines of Impossibility/Impracticability or Frustration of Purpose that the party that can’t deliver is facing unforeseen circumstances that literally prevent it from doing the delivery, then not a breach, and a discharge of further performance.
b. Use UCC 2-615 for sale of goods cases.
4. If Performance is Impracticable/Impossible/Frustrated, can the parties get any damages?
a. R.2d 377: Can get restitution damages for benefits conferred if K can no longer be performed.
b. Courts might also “adjust” and order reliance damages to compensate relying party if harm is really great.
5. Uniqueness of Purpose:
a. If the principal purpose of the K is unique to this specific Buyer, and Seller’s goods are “specially manufactured” or services are “specifically performed” for this Buyer, then more likely that unforeseen circumstances would frustrate the heart of the K….. BUT…...
b. If the Seller makes a multitude of these products and even has more in stock, then can’t claim frustration of purpose → have supplemented or used the extra made in this project for a different project later on. 
c. If purpose is generally defined, i.e., “construction of medians,” then purpose probably not frustrated b/c can generally re-use products if acceptable in the industry.
d. If purpose is specifically/narrowly defined, i.e., “construction of medians 2.65 ft x 5.72 ft. to be put in 4 ft. sized holes on a bridge,” then the purpose is more likely to be frustrated.
XIV. REMEDIES
A. Calculating Actual Damages
1. General Rule R.2d 359: When available, actual monetary damages are the preferred remedy b/c most concrete and easiest to enforce.
2. Generally, actual damages will granted when… (more discussed below)
a) They are reasonably certain (can be calculated w/ certainty)
b) Consequence that led to damages must be reasonably foreseeable (Hadley v. Baxendale - crankshaft delay in production)
(1) Unless special circumstances
c) Damages must have been mitigated - damages not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.
B. Equitable Defenses
1. SPECIFIC PERFORMANCE
a) General Rule: Specific performance is only granted if actual damages/legal remedy is unavailable b/c of D’s financial situation or damages too difficult to calculate.
b) Prerequisites to Getting Specific Performance:
(1) Legal remedy must be inadequate!
(2) Terms must be extremely certain, so Courts don’t have to exert additional effort parsing through the terms; must make your case to compel specific performance very “compelling.”
c) Difficulty of Specific Performance
(1) Supervising is hard: Courts don’t like to supervise performance (R.2d 366)
(2) Degree of Certainty Required is Higher: If terms of the K too uncertain from both Buyer’s and Seller’s perspectives
(a) Courts require a higher degree of certainty to enforce specific performance Ks
(3) Parties don’t listen to courts: Difficult to compel performance in the first place
d) When is Specific Performance/Negative Injunction Available?
(1) Unique Property: Specific performance is available when the contract involves property which is unique or possesses special value, like real estate contracts. (R.2d. 360(c)).
(a) Ex. Severson Elevator - monetary damages unable to be calculated b/c value of real estate is wishy washy + D was nearly insolvent, couldn’t pay anyway, so specific performance enforced.
(2) Inadequate Legal Remedy: Available when the legal remedy is truly inadequate.
(a) Actual damages too difficult to calculate or D has no money to pay.
(3) Special Personal Services: Negative Injunction available sometimes for employers who had personal service contracts with employees with unique skills or specialized knowledge and employees repudiate b/c employee unreplaceable/no substitute. (R.2d. 367)
(a) Ex. Nassau Sports - hired famous hockey player, he wanted to go to another team, OG team submitted Mtn for Neg Injunction to bring him back b/c couldn’t substitute his skill.
(4) When’s it’s unfair not to enforce: Specific performance will be granted if the denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons. (R.2d 364(2)).
(a) Ex. Goldblatt v. Addison - P company hired D to construct department store and pave parking lot, D finished partially and repudiated; Ct. determined P would suffer irreparable harm if specific performance wasn’t ordered to complete paving.
e) Equitable Defenses Against Specific Performance (When is Specific Performance or Injunction Not Be Available/Be Denied/Refused) 
(1) Significant Unfairness if Enforced: Specific performance may not be enforced if:
(a) The contract was induced by mistake or by unfair practices,
(i) “Unclean Hands” → party acting unethically/in bad faith
(ii) “Laches” → unreasonable delay in asserting one’s rights that unduly prejudices the other party (Schartz case w/ bringing up “over the property line” claim way too late, can’t request specific performance).
(2) Balance of Injury/Hardship to Party or Third Parties: The relief would cause unreasonable hardship or loss to the party or to third parties (Tanglwood Lakes - 3rd party residents of community), or 
(a) The exchange is grossly inadequate or the terms of the K are unfair. (R.2d. 364(1)).
(i) Ex. In Goldblatt v. Addison, must consider if D’s cost of removal and redo would be disproportionate and oppressive compared to the benefits P would reap. Perhaps damages would be better remedy.
(3) If Major Portion of K Performance Incomplete: If there’s substantial performance to be completed and it’s too much for the court to compel/enforce/supervise. (R.2d. 363).
(4) Contrary to public policy: Specific performance or injunction will not be granted if that act or forbearance is contrary to public policy. (R.2d. 365).
(a) Ex. Tanglwood Lakes case w/ 3rd party residents agreeing not to have lake built; why would they reconsider? Would be contrary to public policy to impose burden on them.
2. Types of Contracts in which Specific Performance is Available/Not Available
a) Non-Compete Clauses
(1) Generally, a non-compete clause in a K is enforceable IF:
(a) It doesn’t impose a requirement greater than is needed to protect the promisee’s legitimate interest AND
(b) Doesn’t impose undue hardship on the employee AND
(c) Is not injurious to the public interest. (R.2d. 188).
(2) If overly injurious to the breaching party or unreasonable, Courts can adjust specifications of the Non-Compete (i.e., reduce time, narrow the geographic region, etc.).
(3) Ex. Rogers v. Runfola - non-competes can be enforceable as is or can be adjusted by the courts to reduce hardship on breaching party as well as protect the public’s interest; if industry parties are in is unique (court reporting), then multiple business should be allowed to complete in 1 geographic area to promote fair commerce (hate monopolies!).
b) Construction Contracts
(1) Goldblatt v. Addison - if hardship is disproportionate and one party suffers irreparable harm, specific performance will be ordered for other party to complete performance even if substantial.
(2) Tanglwood Lakes - if completing and compelling performance would be contrary to public policy and would be burdensome to one party, then won’t compel… especially if there’s no irreparable harm and harm is limited to “type of lifestyle paid for.”
c) Personal Service Contracts (occasionally available; see Exception)
(1) Generally, a promise to render personal service will not be specifically enforced.
(a) Exception: negative injunction may be granted to keep an exceptionally skilled employee; e.g. Nassau case discussed above.
(2) Generally, don’t want to enforce b/c might make employment relationship uncomfortable and loyalties displaced.
(3) BUT, exceptional talent can’t really be compensated by damages b/c there’s no substitute for exceptional talent of specialized knowledge.
XV. REMEDIES (con…) - If Actual Damages DO Apply, How do we Calculate?
A. Monetary Damages → Expectation v. Reliance v. Restitution
1. Expectation Damages: Damages to put the injured party in the position it would have been had the K been performed as promised (R.2d 347).
2. Reliance Damages: Injured party is put in a worse position after the breach b/c it acted upon reliance of a promise to be performed, i.e., paid for additional expenses. Breaching party should pay the injured party back all out of pocket it paid (R.2d 349).
a) E.g., Buying 7 different expensive paints for house painter; painter screws up the job, repudiates, painter must reimburse homeowner for paints.
3. Restitution Damages: Making the breaching party disgorge any benefit it has conferred to put the injured party in the position it was in before the K had been made.
B. Expectation Damages in Full (R.2d 247)
1. Expectation damages are the gold standard for damage calculations because the measure incorporates are incidental/consequential damages of the breach, whereas reliance and restitution are limited to benefits conferred. 
2. However, oftentimes, expectation damages are often limited by many limitations described below...
a) i.e., lack of mitigation, economic waste of overcompensation, penalizing nature of the award, disproportionate value of damages compared the harm endured, etc.
3. Formula for Calculating Expectation Damages (R.2d 347)


Loss in Value of Product or Service





+


Incidental/Consequential Damages





-

Costs Avoided/Saved as a result of the Breach
4. Sample Calculation w/ Hypothetical - Malfunctioning Commercial Oven
a) Bakery bought commercial oven for $500, oven malfunctioned, bakery lost 2 days of business $50/day, couldn’t make or sell bread, so didn’t have to buy ingredients for 2 days $20/day.
b) Expectation Damages = 

$500 in Loss of Value of the oven


+
$50/day x 2 ($100) in Consequential Damages



-
$20/day in Costs Saved from not buying ingredients
C. Reliance Damages in Full (R.2d 349)
1. As an alternative to expectation damages, the injured party has a right to damages based on his reliance interest, including... 
Expenditures made in preparation for performance or in performance









less
Any loss the breaching party can prove with reasonable certainty the injured party would have suffered had the K been performed.
2. Sullivan v. O’Connor Sample Calculations of Damages patient could recieve back (botched nose job case)
a) Expectation Damages = (value of nose as promised - value of the damaged nose post-op) + (pain & suffering from third operation)
b) Reliance Damages = (value of nose before op - value of nose post-op) + (pain & suffering from 1st and 2nd operations)
c) Restitution = Dr.’s fee that the patient conferred
D. Determining Loss in Value - Real Estate or Construction Contracts (R.2d 348)
1. If a breach delays the use of property and the loss in value in value to the injured can’t be determined with reasonable certainty, injured party can recover damages based on the rental value of the property.
2. If a breach results in defective or unfinished construction and loss in value to the injured party can’t be proved with reasonable certainty, injured party can recover damages based on:
(1) The diminution in market price of the property caused by the breach OR
(2) The reasonable cost of completing performance OR Cost of repair IF the cost is not disproportionate to the probable loss in value to him.
3. Sample Calculation w/ Land Sale Hypothetical
a) Assume K price = $100, Fair market value of land = $150, no other loss.
b) Buyer hasn’t paid anything yet when Seller breaches.
c) Formula: $150 (Loss in Value of land) - $100 (cost saved of not paying for land) = $50 to Buyer
E. Anticipatory Breach/Repudiation
1. When is there a total breach or a repudiation? (R.2d 243)
a) If repudiation + breach by non-performance = TOTAL BREACH
b) If Promisor repudiates + he has been given all $ in exchange for his performance = TOTAL BREACH (R.2d 253).
c) Failure to provide adequate assurance when demanded = REPUDIATION (R.2d 251).
2. Definition: Before time for performance comes due, one party states verbally OR in writing OR by conduct that it will not perform. (R.2d 250).
a) Ex. Seller and Buyer enter into K to sell house; before time comes to perform, Seller says, “Don’t want to sell you this house anymore, Buyer” OR Seller straight up sells house to another buyer.
3. Difficulty is in measuring the loss in value…
a) When do we measure loss in value?
(1) Time of repudiation?
(2) Time when performance is due?
4. Can use resale price if within a reasonable time from the breach as evidence of fair market value on the day of the breach.
a) However, if difference between prices is disproportionate, then may not be awarded b/c may overcompensate the injured party.
b) Burden is on the injured party to prove the fair market value from which they should recover.
c) Measure at the time the K was to be performed
(1) Resale price that’s relevant - original K price = expectation damages
(2) If K price is 10, buyer paid 1 as deposit, value was 15, paid 1, saved 9, will get 6. Assuming that seller is breaching.
5. Ex. Bachewicz v. American Nat. Bank - before Buyer had paid anything, Seller repudiated before time for performance was due & resold property to another Buyer a year later.
a) Ct. had difficulty calculating the value of the property b/c unique and appreciated considerably in the time between sales.
F. Limitations on Damage Recovery 
1. Future Damages for Total Breach (R.2d 243)
a) After repudiation, injured party can sue for lump sum of future damages, BUT may be limited to payment in installments.
(1) If duties remain only on the side of the repudiating party, then no, can’t due for all future damages.
(a) Must wait for time for performance to come due in each installment before receiving payment - Unless acceleration clause.
(2) If duties remain on both sides, then Ct. can allow the injured party to sue for present and future damages.
b) If all that’s left is for one party to pay $ to the other party, then payments will be made in installments, won’t just get lump sum.
c) Ex. Somebody buys goods and the K is a credit K that buyer can pay in installments, the seller has delivered the goods, the buyer says won’t pay anymore, that’s repudiation, but the only part remaining is on the part of the buyer. Law says seller has to wait for time for performance is due, so like every month, at the time of that performance, the seller can wait until that day and get the $. 
(1) Unless acceleration clause and then can get all remaining $. 
d) Seller will get everything owed at the time of trial, so even more than was due when buyer repudiated.
2. No emotional distress damages (R.2d 353)
a) Generally, damages are NOT recoverable for emotional distress from a contractual breach…
b)  UNLESS the breach cause bodily harm OR the contract OR the breach was a certain kind that serious emotional disturbance was a particularly likely result. (Sullivan v. O’Connor case w/ botched nose job; could recover).
3. No punitive damages (R.2d 355)
a) Court follow a policy of not unnecessarily punishing the breaching party.
b) Punitive damages are uncommon for breach of K cases UNLESS intermixed with a tortious act.
4. Damages must be reasonably certain (R.2d 352)
a) Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty → if damages uncertain, may seek another remedy.
b) Courts don’t want to award lump sums of damages if this will overcompensate the injured party if the damages themselves are uncertain; may risk unjustly enriching the injured party.
5. To be recoverable, damages must be a reasonably foreseeable consequence of breach at time of K formation (R. 2d 351)
a) Rule R.2d 351: Damages are not recoverable for loss that the breaching party couldn’t have foreseen as a probable result of the breach when the K was made.
b) Damages from the breach must be reasonably foreseeable to be recoverable.
c) Loss may be foreseeable as a probable result of a breach because it follows:
(1) From the ordinary course of events, OR
(2) From special circumstances that the breaching party had reason to know (and is liable for if breaches) (Ex. Hadley v. Baxendale - delayed crankshaft shipment).
d) Parties should assess risk and mitigate before entering into Ks.
(1) If don’t assess all risks before entering but know there’s a possibility of something occurring → could be perceived as foreseeable and non-recoverable.
(a) Ex. Hadley v. Baxendale - technically, b/c Hadley didn’t have a second crankshaft in stock, it should have known that if the one and only one breaks, the company would lose business until it’s repaired → could have mitigated and had second crankshaft.
e) Consider sophistication of the parties → was one more likely to take advantage of the other and purposely not disclose information?
f) Generally, an objective test of foreseeability.
(1) Reasonable person would have to have not foreseen the damages resulting from the breach for them to be recoverable.
(2) If both parties could foresee and didn’t mitigate the damages somehow, then damages aren’t recoverable.
(3) Could mitigate by inserting clause disclaiming consequential damages, which will make “foreseeability” determination much more “reasonably certain” → shows parties anticipated risks.
g) Purpose/Public Policy Concern: limits consequential damages that flow from breach; must be arisen naturally or as the “probable result of the breach.” Protection of public interest not to overcompensate injured parties who try to recover way more than they’re actually due. Trying to make people more considerate of risk before entering into Ks.
6. Damages may be limited to avoid disproportionate compensation (R.2d. 351)
a) At its discretion, a court can limit an injured party’s recovery to reliance damages or just restitution if it deems the injured party would be overly compensated if it would be allowed to recover for lost profits.
7. Mitigation of Damages (R.2d 350)
a) Rule R.2d 350: Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.
b) Strong Policy: Generally, damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.
c) An injured party has a duty to (attempt to) mitigate its damages so as not to penalize the breaching party.
d) Reasonable Efforts Okay: If the injured party has made “reasonable but unsuccessful efforts” to avoid loss, then the injured party can recover damages.
(1) Ex. George v. School District - In terms of an employment contract, this means the injured employee who is a victim of a breach must try to seek other employment before asking for 2 years’ salary from his former employer. George found substitute job at another school, but wanted to be re-hired at old school, didn’t accept offer as full time teacher at other school b/c was holding out for reinstatement; Ct. said he “reasonably” mitigated.
(2) A party can mitigate “ENOUGH;” if mitigation doesn’t amount to success, then a Ct won’t force the party to continue if it’ll amount to humiliation, undue risk, or burden.
e) Mitigating “undue risk” is difficult, but compare how mitigation affects the damages.
(1) Is the party mitigating suffering serious risk, burden, or humiliation?
(2) Is the mitigation something the party did intentionally to mitigate OR would it have done this act anyway?
(a) Ex. If George had gotten second job on weekends as local football coach, was he coaching to mitigate his damages and make more $ to compensate losing job, OR was he coaching for fun b/c he’s always wanted to and he started conveniently at the time he lost his job?
8. Economic Waste (R.2d 348)
a) Strong Public Policy: Ct. won’t overcompensate injured party and won’t unduly penalize breaching party.
b) Rule: Economic waste is prevented by giving the injured party only what it will actually need to cover its probable loss and to prevent overcompensation of the injured party/prevent unjust enrichment → avoidance of punitive damages, won’t do anyone good.
c) R.2d 348: “Permits the recovery of (a) the diminution in the market price of the property caused by the breach, or (b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.”
d) Ct. will rarely order damages in a breach of K case that are disproportionate to an alternative that could better value damages for the injured party’s probable loss.
e) Essentially, awards of damages will be limited if they are viewed to be economic waste in overcompensating an injured party in a manner which would be disproportionate to the probable loss.
(1) Ex. County of Maricopa case - parking garage leaking b/c of Architect’s mistake, but County is asking for way higher amount to tear down and rebuild than it would cost to repair; Ct. will likely award damages to County to repair rather than to tear down b/c cost is disproportionate to Architect (unduly penalizing him) and Architect’s mistake isn’t causing real harm → would be “economically wasteful” to award disproportionately high damages.
f) Courts would prefer an “efficient breach” → breach actually ends up benefiting both parties and court doesn’t have to do much work to remedy.
9. No pre-judgment Interest (generally only for liquidated sums) (R.2d 354)
a) Usually only get post-judgment interest AFTER the jury decides the case and awards damages
b) Allowed when there’s a definite sum what is owed
c) But in loan cases, clearly know how much is owed on the loan and interest can be tacked interest on up until the time of trial if the liquidated damages provision is enforceable that calls for pre-judgment interest
10. No attorney’s fees unless K specifically calls for them
a) Generally, attorney’s fees are never awarded unless K specifies attorney’s fees are due as part of any breach of K recovery.
G. Measuring “Loss in Value” for Construction Defect Cases
1. Several Options:
a) Could measure the value as promised to the injured party (P) minus the value as performed to P → gold standard (awarding full measure of expectation damages) (R.2d 347)
b) Could award cost of repair to make as promised
c) Could award cost of repair to make as same value as promised
d) Diminution of market value due to breach
(1) If painter paints house wrong color and now market value has decreased, court would compensate P for the diminution of the market value of her house now?
e) Rule: Must consider which option would more fully v. over compensate the injured party → not economically feasible to overcompensate injured party if the award is disproportionate (R.2d 348).
2. Hypos: 
a) Could the Ct. order specific performance of the parking garage contract?
(1) Maybe, but if the parties couldn’t reach a settlement OR the breaching party didn’t perform, the Ct. would be left with the unhappy burden of supervising the specific performance.
(2) Plus, if settlement reach, b/c of unequal information, the County might bargain for a higher settlement and be overcompensated anyway → economic waste would occur here.
b) If entire auditorium was built but the window was discovered to be 1 inch higher than the specifications delineated, would the Ct. order the entire room to be torn down and rebuilt?
(1) No, the Ct would not award such full damages.
(2) The cost to rebuild would be exponentially more disproportionate to “dealing with it” → would certainly be economic waste.
c) If a P hired painter to paint her house White and he painted it Brown instead, which (unintentionally) increased the market value of her house, would the Ct. award P full measure of damages to paint the house the desired color?
(1) Yes, might seem silly, but Ct. follows a public policy to protect the subjective interests and subjective loss of value of P if P can prove a loss.
(2) Not economic waste if protect public’s subjective values.
(3) Seems similar to Tanglwood Lakes case…
(a) Economic waste of building lake is present + cost of building lake would definitely be disproportionate to building the park.
(b) However, the dissent in that case sought to protect the subjective value of P’s lakefront home and the P’s desired “lifestyle.”
d) Is the cost of changing back the color from Brown to White “disproportionate to probable loss in value” to the injured party?
(1) Must think, is it that big of a deal to leave it Brown?
(2) Is cost of repainting much higher than the probable loss P would suffer is color isn’t changed back?
(a) Probably not disproportionate, so would award repair of substitute damages.
e) If the painter had saved $ on the paint and chose to paint the house w/ the cheaper paint and was paid was P, then could say that painter was “unjustly enriched.”
f) If the home owner, P, decided to sell the house painted Brown b/c of higher market value, then could say that an “efficient breach” had occurred → even though painter breached, both parties benefitted, no one lost out.
3. Liquidated Damages Provisions
4. R.2d 356/UCC 2-718: 
a) “Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
(1) A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.”
5. Definitions:
a) Alternative Performance: a payment-upon-breach clause that gives the breaching party a “realistic and rational choice” whether to pay or to mitigate somehow
b) Liquidated Damages: connects a breach of the contract with the payment of a penalty → often disguised as a “penalty clause.”
(1) Strong public policy against penalty clauses, i.e. preventing punishing people for unforeseen circumstances that lead to their breach of the K.
(2) If no relationship between D’s anticipatory damages from P’s breach of K and the penalty payment, then penalty clause and usually unenforceable!
(3) BUT, if reasonable → can be enforced!
6. Alternative Performance v. Liquidated Damages Analysis (R.2d 356)
a) Does the K call for an alternative performance (“a realistic and rational choice”) OR liquidated damages?
(1) Is the liquidated damages clause reasonable? Does it give a realistic and rational choice or it is disguised as a penalty clause and keep you locked into a hefty penalty payment if you breach?
b) Is it a penalty?
(1) Rule: If breach/default and payment sought for the breach is disproportionate and the two are unrelated, then liquidated damages clause is a penalty & no rational choice was available (no alternative performance, injured party has no choice but to pay).
(a) E.g. Ridgley v. Topa - P and D have a K for sale of property with liquidated damages provision that states if D breaches, D has to be all remaining payments in K (24 payments) + P gets to turn around and sell the property. D defaults on 2 payments and is forced to pay massive amount + P gets to sell the property and make a huge profit → disproportionate amount to make D pay huge amount for a very small default on payment → unreasonable and unduly penalizing → liquidated damages clause unenforceable, penalty clause.
c) If it’s liquidated damages, is it reasonable?
(1) Are the damages sought disproportionate to the breach that occurred? E.g. Seeking full payment of 3 year K upfront if default on 1 month’s rent payment.
(2) If actual damages are too difficult to determine and liquidated damages sought are not unreasonable or disproportionate to the default/breach, then liquidated damages clause will be enforced.
d) Is reasonableness determined at the time of breach or time of K formation? (see before-the-fact and after-the-fact analyses)
7. Before-the-Fact Analysis: Courts look at “reasonableness and rationalness” of liquidated damages provision of K at the time of K formation.
a) Ex. Schrenko v. Regnante - P Buyers and D Sellers made K for sale of property; P paid $16,000 deposit; K had liquidated damages provision that said if Buyers fail to perform and don’t contest in 30 days, Sellers can keep deposit and are entitled to any additional damages; Buyers defaulted, property was returned to market; Sellers turned around and sold property to new Buyers for way more $ → made profit; Sellers then requested deposit and calculated additional costs to request from P Buyers.
b) Before-the-fact: At the time of contracting before performance, the LD clause seemed reasonable → Buyer never thought he would breach!
8. After-the-Fact Analysis: Court look at “reasonableness and rationalness” of liquidated damages provision of K after the breach has occurred.
a) Factors to Consider… (see chart)
(1) Evaluation of actual damages that occurred to “injured party.”
(2) Must be wary of actual injured nature of non-breaching party.
(3) Sometimes, injured party would be overcompensated and breaching party would be unduly punished if liquidated damages provision was enforced.
(a) Schrenko v. Regnante - After-the-fact, after looking at what actually happened, and Seller suffered NO loss, it’s clear that LD clause is unreasonable to be enforced now b/c it’s a penalty and plus, Seller would be placed in better position. 
(b) Rule: R.2d 356, comment b: ”If it is clear that no loss at all has occurred, a provision for a substantial sum as damages is unenforceable.”
(c) Takeaway: 
(i) Where an injured party would be overcompensated and placed in a better position than it would have been if the K had been performed, a court will not enforce a liquidated damages clause.
(ii) This amounts to “unjust enrichment” of the Sellers.
(4) Must ensure the injured party is not put in a “better position” than before K!
XVI. RESTATEMENT BUYER’S REMEDIES
A. “Election of Remedies” Doctrine
1. Strict Historical Approach:
a) If a party chooses a remedy of rescission or termination, it can’t change its mind → locked into remedy.
b) Legislative intent was 1) to prevent inconsistent remedies of affirmation and disaffirmation of Ks, 2) to prevent double recovery under a single breach, and 3) to prevent harassment of defendants.
2. Modern Restatement Approach:
a) If a party chooses a remedy, it can change its mind and choose another remedy UNLESS the other party has already relied on the original remedy.
3. R.2d 378: Election Among Remedies
a) If a party has more than one remedy under the rules stated in this Chapter,
(1) His manifestation of a choice of one of them by bringing suit or otherwise
(2) Is not a bar to another remedy (not prevented from choosing another remedy)
UNLESS
(3) The remedies are inconsistent
AND
(4) The other party materially changes his position 
(a) In reliance on the manifestation.
b) Summary: If choose a remedy when suing, then you can change as you like unless it’s inconsistent with the original remedy chosen and the other party has already relied on the original remedy.
4. UCC Approach: completely rejects Election of Remedies doctrine → but really ignores the doctrine and says can go crazy and choose as many or as little remedies as you want.
B. Options Available Upon Breach of Promise or Failure to Meet Condition
1. Termination
2. Termination and Sue for Damages
3. Rescission (can’t sue for damages → only get Restitution)
4. Setoff
5. Continue to Perform (“Affirm”) and Sue for Damages
6. Suspension of Performance/Demand of Adequate Assurance
C. Termination
1. Termination: termination affirms the existence of the contract. It discharges the injured party from the performance of his remaining promises while at the same time giving him a right to recover expectancy damages from the breaching party.
a) K still exists, BUT injured party is discharged from future performance due + injured party can sue for expectancy damages.
b) Actual damages will be awarded, but K still exists (not unwound), but performances are probably discharged UNLESS independent promise…
c) Logically, when a K is terminated, it is not undone, so provisions can still be enforced theoretically.
(1) Ex. Woodruff v. McClellan - Because the K was terminated and not rescinded, provisions of the K can still be enforced; Attorneys fees provision still enforceable, and since Sellers won anyway, they can be awarded their attorneys fees + additional costs expended to resolve this matter from trial through the Supreme Court.
D. Rescission (R.2d 283)
1. Rescission: An agreement of rescission is an agreement under which each aprty agrees to discharge all of the other party’s remaining duties of performance under an existing contract. If so interpreted, parties may also agree to make restitution with respect to performance that has been rendered.
2. In other words, disaffirms the contract; contract no longer exists, as if it had never existed because completely unwound with Rescission. 
a) Future performance of party requesting rescission is discharged + executed portion of contract is undone.
3. Must be mutually assented to OR if one party engages in a material breach, the injured party may impose rescission on the other and all benefits returned.
4. Rescission-seeking party requests all benefits exchanged back! 
5. As if parties will be returned to exact place they were in before K was performed → RESTITUTION.
a) “Specific restitution” → since both parties will be receiving their benefits back, no party can seek expectancy damages.
6. Logically, when a K is rescinded, provisions in that K cannot be enforced anymore.
7. Restitution usually goes along with Rescission → R & R. When K gets unwound, all benefits that were conferred naturally are returned.
8. Signs of Parties Wanting to Rescind:
a) Did they ask or volitionally return to each other all benefits conferred?
b) Maybe the Seller refunded earnest $ deposit back to Buyer?
c) Some kind of actual attempt to literally undo the K as if it had never existed.
E. Setoff
1. Independent v. Dependant Promises:
a) Independent Promise: a promise that must be performed independently of the return promise.
(1) E.g. Would require a seller to give title to a house to buyer even though buyer failed to pay for it.
b) Dependent Promise: a promise that is conditional upon the other.
(1) E.g. I give you car when you give me money.
c) These types of promises must be resolved in the terms of the contract → have to specify what you want.
2. Remedy for a dependent promise where return promise is incomplete is setoff.
a) Setoff: subtracting the damages from the amount owed to equal a lesser amount owed; setting off the cost against the higher value.
(1) Good remedy when rescission or termination not available.
b) Ex. OG cost of car $500; scratch caused $50 worth of damages; if set off, then amount due now is $450.
c) Ex. County of Maricopa case - in the case, the full price for the parking garage construction hadn’t been paid b/c of the breach and parking garage had been damaged; if both agree to Setoff method of remedies, can subtract/”set off” the amount needed to repair the parking garage from the amount the injured party owes to breaching party.
3. Consider Set-Off and Landlord/Tenant situation…
a) If Landlord, would want a clause in lease agreement precluding Set-Off option for tenant b/c tenant could just do repairs himself and set-off against the monthly rent → would put Landlord in a tricky situation if tenant had so much discretion.
b) HOWEVER, if such a clause was in the lease agreement, the tenant would be at a loss and without ideal remedy (except for literal litigation or forfeiture of lease) if they kept asking Landlord to repair things and Landlord didn’t fulfill obligations.
(1) Tenant would have no way of protecting himself except for spending huge out-of-pocket costs.
F. Demand for Adequate Assurance → Suspension of Performance - no common law rules, so Cts. analogize UCC rules (UCC 2-609)
1. Adequate Assurance: A party shouldn’t be obliged to perform if it has serious doubts the other party can return performance; they have a right to request assurance/guarantee that the other party will perform.
2. Methods of Assurance: Assurance can be guaranteed by some higher/more reputable third party, maybe a reduction in price as consideration to show that they’re serious, maybe some other benefit to the potentially injured party, maybe a credit report from a bank affirming party’s good credit (and that it doesn’t have $ issues).
3. Benefit: Adequate assurance request definitely a better middle ground that demanding termination of K, which is too harsh if actually want to maintain this K.
4. If no assurance is provided → total breach by other party!
5. Formula to Keep in Mind: 
If legit insecurity which may cause undue hardship 
+ 
in writing 
+ 
request for adequate assurance in good faith 
= 
can suspend performance while waiting for guarantee
6. Suspension of Performance: While the performing party is waiting for assurance from the other party, it can suspend its own performance so as not to burden itself even more.
(1) Once insecurity has been affirmed, it would be “an undue hardship to force the non-breaching party to continue its own performance.”
7. If independent promise where the party is obliged to perform regardless of performance by other party, it can render performance to a 3rd party, like put its $ in escrow “awaiting the other party’s performance” at which point it’ll be released to them upon their assurance of performance.
8. UCC 2-609:
a) “A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.”
(1) In other words, contracts impliedly impose an obligation on both parties to no purposely impair the other party’s performance.
(2) Parties have a right to know if the other party will have difficulty performing/fulfilling their end of the bargain.
b) RULE: “When reasonable grounds for insecurity arise 
with respect to the performance of either party, 
the other may in writing 
demand adequate assurance of due performance 
AND 
until he receives such assurance 
may, if commercially reasonable, 
suspend any performance for which he has not already received the agreed return.”
(1) In other words, if one party becomes “insecure” or unsure that the other party will actually be able to perform, it has every right to request “adequate assurance” from the other party guaranteeing that it will be able to perform.
(2) Until the other party responds, the initial party can “suspend” its performance while it’s waiting for a guarantee.
c) “Between merchants, the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.”
c) Comment 1: Once insecurity has been affirmed, it would be “an undue hardship to force the non-breaching party to continue its own performance.”
(1) Preventing the potential for that party to get profit from other customers, etc.
(2) Plus, may have expended costs already, would be at a loss if totally lost that $, but maybe would be due reliance damages if breach went through?
d) Comment 2: 
(1) Definite requirement for assurance “of satisfaction” to be made in good faith requirement and under commercial standards.
(2) Can’t be requested willy nilly; must be legitimate (not capricious) reason for request after reasonable insecurity.
G. Affirm Contract and Sue for Damages Later (R.2d 380)
1. If a party “affirms” a K knowing it’s fraudulent and decides to continue performing anyway, it loses its right to rescind.
2. However, the party can bring the fraudulent party to court later on and sue for damages.
XVII. EXPRESS CONDITIONS → WHEN ARE RESCISSION/TERMINATION AVAILABLE?
A. Definitions:
1. Promise: A promise is a manifestation to act or forebear in a certain way in exchange for a return action or forbearance of the contracting party.
2. Condition: A condition is an event not certain to occur which must occur or be excused before performance becomes due. (R.2d 224).
B. Promise v. Condition Analysis
*** NOTE 1: Courts always prefer to see as Promise rather than Condition b/c if Condition, non-breaching party can withhold performance if the other party doesn’t meet condition or doesn’t excuse it → the non-breaching party will get away with non-performance! (unless there has been serious unjust enrichment, in which case, can try to terminate/rescind).
*** NOTE 2: Always make choice based on which avoids forfeiture more!
1. Promise Analysis: Action for breach possible, termination and rescission if material breach
a) Has there been a breach? A promise not kept?
b) Is the breach material? (5 factors of materiality)
c) If breach is not material injured party cannot terminate or rescind.
d) If breach material & no cure, party can terminate or rescind K.

2. Determining Materiality (R.2d 241) - Must Consider...:
*** NOTE: Not all weighed equally; don’t all have to be met to make the breach material! 
*** NOTE 2: If the injured party wrongfully terminates K/repudiates, then it becomes liable for material breach! (How the turn tables…)
a) The extent to which the injured party is deprived of the benefit of the bargain.
(1) Has the “injured party” really been deprived of the primary purpose of the K or are they just being inconvenienced?
(2) Ex. Walker & Co v. Harrison - sign maker made signs for store owner and promised to regularly clean them; sign maker lagged on cleaning signs; store owner threatens to terminate K; primary purpose of K is the making of the signs, NOT cleaning them, that’s just an added bonus, so no deprivation of benefit here.
b) The extent to which the injured party can be compensated by actual damages.
(1) Ex. Walker & Co v. Harrison - doesn’t really need any damages to compensate it; just needs sign maker to specifically perform (i.e., clean the sign).
c) The extent to which the breaching party will suffer a forfeiture.
(1) If significant forfeiture will be involved by the breaching party, the breach will probably not be deemed material.
(2) Ex. Walker v. Harrison - sign maker made K with store to put up signs and regularly clean them; some kids threw a tomato on the store’s sign, sign maker didn’t come to clean, lagged a lot; store owner was enraged, threatened to terminate the K; if terminated, sign maker would endure forfeiture of 35 months’ rent left on the K.
d) The extent to which the breaching party has attempted to cure.
(1) Ex. Walker v. Harrison - sign maker went and cleaned the dirty signs, enough of a cure.
e) The extent to which the breaching party breached in good faith or not.
(1) Ex. Walker v. Harrison - sign maker really lagged to clean up the sign, but lagging doesn’t amount to bad faith.
3. Condition Analysis: Termination or possibly rescission IF unjust enrichment; usually damages
a) Is there an express condition to performance?
b) Has the condition event occurred?
c) Is not, is it excused? (excused - waiver or forfeiture)
4. Promise & Condition: Termination and possibly rescission, cause of action for breach, so damages available too
5. Ambiguous Language → unclear whether Promise or Condition:
a) Preference to Promise b/c more remedies available + keeps deal alive.
b) If a condition and isn’t fulfilled or excused → non-breaching party can easily just terminate and not fulfill its promises.
c) Must ask…
(1) Which interpretation avoids forfeiture?
(2) Is it within the party’s power to perform?
C. Construction Contracts and Conditions
1. Specific Condition Desired by Homeowner: If payment is contingent on a specific condition that is desired by Buyer/Homeowner, Homeowner needs to specify in the K!!
a) Otherwise, Ct will interpret it in a manner to avoid economic waste.
2. Substantial Completion: If there has been substantial completion of the K, and the conditions in the K are either ambiguous or up to interpretation → the Ct may not order the job to be stripped and redone to Homeowner’s specifications → again, economic waste to redo the whole thing → must ask, has there been a disproportionate loss in value or can we leave it as is even though it’s wrong?
a) Ex. house painter paints home incorrect color, but house is painted + market value of the house has even gone up. Just b/c the homeowner is mad and wants her house a specific color, will Ct. order it to be repainted? Maybe not.
b) Ex. Jacob & Youngs v. Kent - homeowner specified “pipe of the Reading variety” to be used in home; construction workers used a similar brand, but not Reading even though exactly same quality; Ct. interpreted the condition wasn’t super specific, plus would be wasteful to require construction worker to completely redo the piping since it’s not even aesthetic + was more than substantially completed.
3. Must consider industry standards!
a) If it’s typical to use similar but not exact brand in the industry, then apply that standard!
4. Problem with Liberal Interpretation: Most people can’t anticipate literally everything; would burden people who don’t think of everything at time of K formation.
5. Some Courts take very formalistic approach and say, “What’s written is what must be done → no other interpretation allowed!”
D. Conditions of Satisfaction
1. Promise → “Work will be completed according to specifications.”
2. Condition → “Work will be completed to your satisfaction.” 
a) Condition of Satisfaction:
*** MUST BE IN WRITING! Can’t just impose a verbal condition of satisfaction...
(1) R.2d 228: Satisfaction of the Obligor as a Condition
(a) When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance OR with respect to something else
AND
(b)  it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, 
(c) an objective interpretation is preferred under which the condition occurs if such a reasonable person in the position of the bolifor would be satisfied.
(2) In other words, if there’s an express condition that one party must be “satisfied” with the other party’s work, the level of satisfaction must, if practicable, be held to an objective commercially reasonable “reasonable person” standard rather than one of a subjective nature (i.e. personal taste).
(3) General Formula to Keep in Mind:
(a) If Condition of Satisfaction in K → assessed in Good Faith (if subjective) + Objective Reasonable Person standard + commercially reasonable
b) When is Objective Standard of Satisfaction Okay?
(1) Ex. Haymore v. Levinson
(2) Rule: Building contracts that have express satisfaction conditions must be held to a reasonable person standard rather than a subjective standard in good faith.
(3) Takeaway: 
(a) If subjective standard → you run the risk of “unconscionable results” like unjust enrichment.
(i) People could say they’re unsatisfied as much as they want so that more work would be done and they don’t have to pay for it.
(ii) Beware of people being put in better position than they were in before the K was performed!
(4) Potential Remedy: If can’t terminate or rescind the K, may be able to Setoff the additional costs of the work the P did on the house and award him that amount in damages.
c) When is Subjective Standard of Satisfaction Okay and NOT unjust enrichment?
(1) Ex. Pepsi Bottling Co v. Dr. Pepper
(2) Rule: If there is a Condition of Satisfaction and a subjective standard is used to assess satisfaction of the work, the subjectivity must be applied in good faith + be reasonable.
(3) Takeaway: 
(a) Dr. Pepper’s dissatisfaction was totally reasonable and its requirements of the bottling company were not extreme or imposed in bad faith, so condition not satisfied.
(b) Subjective standards must be reasonable to the point where if evaluated by a reasonable person (objective standard), result would be the same.
(4) Hypo:
(a) If Dr. Pepper had said it was not satisfied and had cancelled K because it really wanted to enter into a better deal with Company B, then would be in bad faith.
E. Forfeiture (the law abhors forfeiture)
1. The law abhors forfeitures!!
2. Forfeiture: Forfeiture refers to the requirement by the defaulting party to give up ownership of assets.
3. R.2d 229: Excuse of a Condition to Avoid Forfeiture
a) A court may excuse the non-occurrence of an express condition IF
(1) The enforcement would create extreme forfeiture
                    




  AND
(2) is not a material part of the contract.
b) Material conditions of contracts (heart of the bargain) will not be excused/waived.
4. In forfeiture cases, Courts look at express conditions of Ks as well as the context the K was made in.
5. Formula to Keep in Mind:
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6. Forfeiture Analysis:
a) How much has the other party relied on the deal? (invested $, time, effort)
b) Are the party’s profit expectations protected? 
c) Will the breaching party have to give up all expected profits?
7. Example of Extreme Forfeiture:
a) Burger King v. Family Dining - Family Dining is family-owned company, bought multiple franchises from BK; K had condition to timely open annual resutarants; Family Dining often couldn’t comply, BK didn’t punish over the years, let FD slide; condition almost became “waived”; BK got new management years later and they tried to impose condition, then when FD couldn’t comply fast enough, BK wanted to terminate K.
b) If Ct had allowed termination of the K, Family Dining would have suffered extreme forfeiture → giving up huge investments of time, money, effort, huge customer base, etc.
8. Waiver Analysis:
a) If the condition was waived by the enforcing party, if the complying party reasonably relied on the waiver → can’t reinstate condition!
9. Court will not ignore considerations of fairness and believes that equitable principles!
XVIII. AVAILABILITY OF RESCISSION & RESTITUTION
A. Anticipatory Breach/Repudiation (R.2d 250)
1. Definition: Unequivocal words or conduct that explicitly repudiate a material duty before the time for performance has come.
a) “I will not buy your house/I will not sell my house to you!”
2. What if Repudiation Ambiguous?
a) Can always demand adequate assurance if reasonable grounds for insecurity and want to go through with the deal.
3. Benefit of an Anticipatory Breach: the non-breaching party can treat the anticipatory repudiation as the termination of the K → gets reasonable assurance from the repudiation that they can move on and make a new deal with someone else.
a) Efficient breach theory prevails once again!
4. Can a repudiation be retracted? (R.2d 256)
a) Yes, an anticipatory breach can be retracted/nullified ONLY IF the injured party hasn’t already materially changed its position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.
(1) Ex. A promises to sell B her house. Before performance comes due, A sends B a letter saying she doesn’t want to sell B her house anymore. B receives the letter, accepts A’s repudiation, and finds another house to buy. A then sends another letter 2 weeks later and says, “Just kidding! Deal’s back on!” B doesn’t have to accept A’s attempted nullification of the repudiation b/c B has materially changed his position already and found another house. A’s shit out of luck.
5. When is it too late to retract repudiation? (see ex. above)
a) When the other party has relied on the repudiation and sought its needs elsewhere.
b) When the other party literally accepts the repudiation in writing, etc.
B. Availability of Rescission
1. General Rule: R&R available upon material breach.
2. Exceptions: 
a) Legal remedy may be adequate
(1) Not often the case + Cts don’t really care if legal remedy is adequate if there’s unjust enrichment
b) Inability to Restore to Status Quo
c) Delay → in Affirmance of the K, for e.g., if don’t report the fraud right away and continue performing, can’t choose to rescind the K 2 years later, but can sue for reliance damages/restitution later on
(1) Power of rescission lost if excessive delay
C. Availability of Restitution
1. Restitution for Breaching Party R.2d 374
a) “Job 1”:  Give injured party benefit of the bargain (make sure it is in position it would have been in but for breach)
b) “Job 2”:  Allow breaching party to recover any benefit conferred in excess of damages caused by breach.
c) Breaching party never recovers anything more than contract price – damage caused by breach (lesser of contract price – damages or fmv of work done)
d) Examples:
(1) Assumptions:  1)  Contractor has received no payment so far; 2) Contractor has materially breached; and 3)  Breach was not intentional
(2) First scenario:  Contract price = $3000; FMV of work done = $3000; Cost to repair problem = $500 (Breaching party gets $2500)
Maximum that breaching party could get is K price, BUT have to subtract the loss that injured party incurred ($500 to finish off the job), but breaching party substantially complete
(3) Second scenario:  Contract price = $3000; FMV of work done = $1500; Cost to repair problem = $500 (Breaching party gets $1500)
2. Restitution for Non-Breaching/Injured Party R.2d 373
a) Contract price = $100,000; Reasonable value of goods & services= $125,000; Cost to complete = $50,000.
b) What does injured party get under contract?  What under Restitution?
D. Divisible Contracts
1. Definition:
a) Divisible
(1) Each side has made more than one promise. 
(2) Can promises be apportioned so that pairs are properly regarded as agreed equivalents?  R.2d 240
(3) If so, each set of promises should be considered separately – failure to perform under one set does not excuse performance under the other.
b) Indivisible
E. Substitute or Executory Accord Contract
1. Executory Accord:  Party may sue under original contract if executory accord not performed.
2. Substitute Contract:  Party may only sue under the substitute contract (old contract is superseded).
3. Novation:  Third party substituted for one of the original parties in a substitute contract
XIX. UCC REMEDIES
A. Terminology:
1. Common law:  Termination.  
UCC:  Termination (no breach), Cancellation (breach) 2-106
2. Common law:  Rescission. 
UCC:  Revocation of acceptance (for buyer, 2-608), Reclamation of goods (for seller, 2-702)
3. UCC rejects the doctrine of election of remedies.  UCC 2-703, comment 1.
4. UCC adopts expectation measure of damages and follows “efficient breach” theory (no punitive damages).  UCC 1-305
B. Contractual Limitations on Remedies
1. Liquidated damages clauses are permitted, same rule as under Restatement (i.e. must be reasonable, not punitive). 2-718
2. May limit consequential damages as long as not unconscionable.  2-719(3)
3. Contract may limit remedy of buyer to “repair or replace”, as long as remedy doesn’t fail.  2-719(2)
C. Buyer’s Options Analysis
1. Has the seller breached the contract (e.g. failure to deliver on time, goods don’t conform to warranty)?
2. Is the contract an installment sale contract? 2-612(1)
3. If goods are delivered all at once, use 2-601 but if in installments, use 2-612
D. Non-Installment Sales Contracts Analysis
1. Did seller make conforming tender?
2. If not, did buyer reject within reasonable time after reasonable opportunity to inspect?
3. If buyer rejected, did seller have a right to cure under 2-508?
4. Did seller cure?
5. If buyer accepted, could buyer revoke acceptance under 2-608?
6. Can buyer use goods after rejection or revocation?
E. Installment Contract Analysis (2-612)
1. Do we have an installment contract?  2-612(1)
2. No more “perfect tender rule”
3. Does breach substantially impair value of installment and can it be cured?
4. Does breach substantially impair value of entire contract?
5. “Substantial impairment” in this context is objective, commentators suggest it is like material breach
