Constitutional Law Outline
Articles of the Constitution

· Article 1 – The Legislative Branch
· §1 – Vests all legislative power in Congress
· Establishes House and Senate (and how reps are elected)
· House given power to impeach for high crimes
· Senate given power to indict/prosecute [the impeached] for high crimes, “Senate trial”
· §7 – No law may come into effect without Bicameralism and Presentment
· Bicameralism – Congress in two bodies, both bodies must pass a bill by majority vote
· Presentment – After passing both houses, bill must be presented to the President
· President may veto and send with objections back to Congress, who may override the veto with 2/3 vote of both houses
· §8 – Powers of Congress
· Power to Tax, Raise & Spend Money for General Welfare, Common Defense, & Pay Debts
· Power to Regulate Commerce among the states, with foreign Nations, and with Tribes
· Power to Establish Uniform Rules of Naturalization – congress has authority of immigration
· Power to Promote Progress of Science and Useful Arts – copyright, patent, trademark
· Power to Declare War and raise and support armies, and provide and maintain navy
· Necessary and Proper Clause – the power to make laws which are necessary and proper for executing the above powers enumerated in the Constitution
· Article 2 – The Executive Branch
· Establishes the office of the President and 4 year terms, must be a natural born citizen
· Elected by Electoral College
· Broad Authority – essentially boil down to the power to administer and enforce all the laws (see that laws are faithfully executed)
· Enumerated Powers
· Commander in Chief of the armed forces
· Power to Grant Pardons and Reprieves of Federal Offences
· Power to Appoint Federal Officers, Judges, and Ambassadors
· Power to Enter into Treaties with advice of the Senate
· Receives Ambassadors (and thus diplomatically recognizes other nations)
· Article 3 – The Judicial Branch
· Establishes the Supreme Court with a Chief Justice
· Other details like number of justices and other inferior federal courts will be established by Congress
· Federal courts have the power to hear cases arises from the Constitution
· Art. 3 Limits on Federal Court jurisdiction
· Supreme Court only has appellate jurisdiction
· Plaintiffs must show Standing, Injury in Fact, and Causation
· Case or Controversy Requirement
· Article 4 – Privileges and Immunities Clause
· Article 6 – Supremacy Clause
· Constitution is Supreme Law of the Land, trumps state law
· Federal Court’s interpretation of the Constitution is the Supreme Law of the Land
· Federal Law Binding on States
· **Necessary and Proper Clause – allows for establishing laws necessary and proper to execute the enumerated powers of all branches of the govt, its departments, and officers
Amendments

· 1st Amendment – Freedom of Religion, Press, Expression, Assembly
· 2nd Amendment – Right to Bear Arms

· 3rd Amendment – No Quartering of Soldiers

· 4th Amendment – Protection Against Unreasonable Search and Seizure

· 5th Amendment – Protection Against Self-Incrimination, Grand Jury, Double Jeopardy, Due Process

· 6th Amendment – Right to Speedy Public Trial

· 7th Amendment – Right to Jury in Civil Trial

· 8th Amendment – No Excessive Bail or Cruel or Unusual Punishment

· 9th Amendment – The Enumeration of Rights in the Constitution shall not be construed to deny other rights retained by the people
· 10th Amendment – All Powers not Delegated to the Federal Govt are Retained by the States

· 11th Amendment – States cannot be sued in federal court without consent (individuals can, but state itself cannot)

· 12th Amendment – Electoral College Voting

· 13th Amendment – No Slavery or Involuntary Servitude except as punishment for a crime

· 14th Amendment – Citizenship defined, Privileges and Immunities, Due Process

Key Concepts of Constitutional Law

· Federalism – System of dual sovereignties where the national government is supreme within its enumerated powers, and the individual states/people retain the powers that are not delegated to the national govt 
· State Power – no enumerated power, but states have a Police Power

· Police Power – states have the power to pass any law that is pursuant to the betterment of health, safety, morals, and general welfare of its citizens (provided it doesn’t violate the constitution)

· Evaluating State and Federal Power
· Federal
· Is the action a valid exercise of an enumerated federal power (what is the scope of this enumerated power)?

· If the action is within an enumerated power:

· Was the law adopted in violation of Separation of Powers, or does it operate in violation of Separation of powers?

· Does the law violate Federalism?

· Is this enumerated power limited (such as by the Bill of Rights)?

· State
· No enumerated powers to look to

· Is there a federal law preempting this state law?

· Is there a limit on this power (such as by the Bill of Rights)?

· Is this a valid exercise of the states Police Power? ***

· 3 Kinds of Con Law Questions
· Power Question – power is limited by its definition, always begin by defining the scope of the power
· Structure Question – limited by Federalism or Separation of Powers

· Rights Questions
Judicial Review
· Judicial review is needed in order to place a check on the legislative and executive branches, it would violate our Separation of Powers to allow congress to both make the laws and enforce them

· It was what renders the constitution binding and enforceable as law and serves as the mechanism by which public officials may be compelled to perform their duties in accordance with the constitution
· Marbury v. Madison – created power of judicial review

· Facts – In the last days of Adams’ presidency, he creates several federal circuit court judgeships and fills them with Federalists and creates numerous justice of the peace positions which he fills.  His appointments are all confirmed by the Senate.  When Jefferson takes office, he has Secretary of State Madison withhold several of Adams’ justice of the peace positions (one of whom was Marbury)

· Holding – the court holds that:
· Marbury has a right in his commission as justice of the peace – it was the president’s discretion to appoint him, and the senate’s discretion to confirm, once that is done President has a duty to confer the commission because Marbury has a right to the office.  Madison violated that duty by not doing so

· Since there is a right, the laws provide a remedy – where there is a right there is a remedy, that is fundamental to due process of law.  Here the remedy is a writ of mandamus (compels govt officer to perform a duty)

· The court cannot order a govt office to do something within that office’s discretion, it must be its duty
· The court decides to dismiss Marbury’s claim because the court does not have jurisdiction, the Supreme Court only has appellate jurisdiction, so he should have filed in federal court.  The court holds that a law expanding the supreme court’s jurisdiction beyond appellate jurisdiction to original jurisdiction would violate the constitution, and in doing so establishes judicial review
· Takeaway – the federal judiciary may review the constitutionality of actions take by the executive and legislative branches, and if those actions are found to be in violation of the constitution, federal courts may refuse to honor or enforce them

· The Constitution is the supreme law of the land

· The Constitution as a text is merely the start, the law lies in the court’s interpretation and enforcement of the text

· If a branch takes actions that are unlawful, the court may force them to take action
· Duty and Discretion
· Duty – if there is a duty, there is a related right, court can review a govt. officer’s duty and enforce it

· Discretion – anything the actor has discretion to do/decide is not subject to judicial review, court can’t impose on other branch’s discretionary decisions

· Cooper v. Aaron (authoritativeness)
· Facts – Brown v. Board of Education holds segregation of schools unconstitutional, overruling Plessy v. Ferguson, Arkansas (not party to Brown) amends its state constitution to allow segregation and orders state national guard to prevent desegregation.

· Holding – court unanimously holds that govt officials not party to Brown are still bound to the decision, all govt officers have duty to desegregate

· Takeaway – The court is supreme in interpretation of the constitution, and its interpretation is equated to the constitution itself, and is the supreme law of the land, all govt officers required to comply

· Forms of Constitutional Interpretation

· Textualism – following only the text of the constitution itself and nothing else, which is difficult because some clauses are vague, so it may be too strict and miss the clause’s intent

· Originalism – look at constitution itself and, where the text is unclear, to materials illuminating the original understanding of that text (ex: framers intent in Federalist Papers, what contemporary audience at time would have understood via that era’s dictionary).  The goal is to prevent judges from imposing their own personal beliefs under the guise of interpretation, but may render the constitution a static document.  Is framer intent (and evidence of it) enough?

· Non-Originalism – court examine the text and original understanding, but not limited to that.  Judge may interpret in light of all potentially relevant sources (history, tradition, logic, natural law, moral philosophy, political theory, and social policy).  Allows for a living document.

Justiciability

· Cases which are justiciable are ones that fall within the range of subject matter that the federal courts have the authority to hear
· Case or Controversy Requirement must be met, within meaning of Article III:

· Legal Dispute

· Adversarial Proceeding – case between opposing parties

· The court may not issue an advisory opinion, there must be an actual dispute

· Lawsuits may not be collusive or feigned

· Capable of Redress – the court is able to grant some relief (monetary, declaratory, etc.)

· Justiciability arises in 3 different contexts:

· Standing needed to hear case
· Injury in Fact – plaintiff must have suffered, or will imminently suffer, some injury

· It must be concrete and particularized, actual or imminent

· May not be conjectural, hypothesized, or speculative

· Causation – the injury must be traceable to something the D did

· Redressability – there must be a possible solution from the court to ameliorate or eliminate the injury

· Ripeness/Mootness – case must be ripe and not moot
· Ripeness – is it too soon or too late to bring this issue

· Mootness – is there still a controversy to be decided

· Political Question Doctrine

· The court may not answer political questions

· Types of political questions:

· Separation of Powers – if the court were to decide this case, would it tread on another branch’s authority

· Power Granted Elsewhere – does the text of the constitution grant this power to one of the political branches (is it within another branch’s discretion)

· Judicial Standards – is there any judicial standard that could resolve this case

· Lujan v. Defenders of Wildlife (example of Standing)
· Facts – Endangered Species Act is changed to no longer include consulting the Secretary of Interior for actions affecting endangered species in foreign projects funded or partially funded by US.  DoW as an organization has not been injured, but may invoke Organizational Standing, but to do so must allege injury in fact on behalf of members.
· Holding – no member is able to show injury in fact, they are unable to prove harm to the endangered species (and how that serves as injury to member) nor that said injury is imminent.  Court says interest in the species or use of some part of the ecosystem (if you are unaffected) are not enough.  Redressability is not shown, as consultation may not prevent projects proceeding.
· Takeaway – giving standing to any individual who wants to raise suit against the govt for environmental harm exceeds Article III powers of the court, not all such cases will meet Case or Controversy requirement.  No members have standing, so the organization may not bring suit
· Organizational Standing – if an individual in the organization would have standing, the injury is germane to the purpose of the org, then the association can sue on a member’s behalf (may only do so for declaratory or injunctive relief, not money damages)

· Nixon v. United States (example of Political Question)
· Facts – judge impeached for lying to congress, tried by Senate committee, vote by 2/3 majority to convict.  Nixon argues he was not tried by entire senate, and argues it is his right due to the Senate’s duty to try him.
· Holding – Senate has discretion on how to bring its impeachment, the decision of whether to convict and how to try him is completely within discretion of Senate.  There is no judicial standard regarding impeachment.  Judge Nixon doesn’t have a claim

· Takeaway – decisions within a political branch’s discretion are political questions not subject to judicial review.  A discretionary decision of a branch is not a duty, and does not confer a right

Enumerated Powers

· Necessary and Proper Clause

· Not an independent power, it applies to all enumerated powers in the Constitution
· Cannot be exercised on its own, only in connection with enumerated powers
· Any power vested in the national government benefits from it
· M’Culloch v. Maryland
· Facts – Congress incorporates the Bank of the US via private corporations chartered by the federal government in order to regulate fiscal policy and create a unified monetary policy to promote commerce.  Maryland resists by taxing the Bank of the US because they argue it was not a valid exercise of federal power, argue it is not strict necessity.
· Holding – Despite the absence of a specific constitutional grant to incorporate a bank, the court upholds the authority of congress to do so.  It was necessary and proper to furthering a goal within the scope of the commerce power
· Takeaway – if there is a legitimate end within the scope of the constitutional powers, all means which are appropriate, plainly adapted to that end, and are not prohibited by the constitution, are constitutional
· Structural Reasoning/Takeaway
· The enumerated powers are outlines of govt authority, don’t describe the details to which they may be applied
· We cant enumerate every little detail
· Textual Reasoning/Takeaway
· Necessary has varying degrees, but doesn’t mean absolutely necessary
· To employ means necessary to an end, is generally understood as employing any means calculated to produce that end, and is not confined to those single means without which the end would be entirely unattainable
· Power over Interstate Commerce
· This is the most invoked regulatory power of the US govt
· Commerce = sale/trade/exchange, commercially, of goods and services, including the means of exchange
· There are 2 Categories of Commerce Clause problems which Congress has authority over:
· Regulation of Anything that Is or Is In Interstate Commerce
· Goods or services exchanged in interstate commerce
· Channels used in interstate commerce (like railroads)
· Regulation of Commercial or Economic Activity that Substantially Affects Interstate Commerce
· Standing Alone - there may be a substantial effect or relationship between the activity being regulated and interstate commerce (Is there a substantial or tangible effect?)
· Instrumental – the activity being regulated may be instrumental in implementing a grander scheme of regulation (this law may be necessary and proper to achieving a greater constitutional goal, it is facilitative of success of direct regulation)
· The Commerce power does not stop at state borders, but may not touch commerce that is completely internal within a state and does not substantially affect another state
· Regulation includes:
· Power to prohibit
· Regulate transportation/navigation
· Prescribe rules of commerce
· Production/Manufacture of goods is not interstate commerce
· Gibbons v. Ogden
· Facts – NY has granted a monopoly for Ogden to be exclusive steamboat operator between NY and NJ.  Gibbons has federal license to do the same thing.
· Holding – transportation service between two states is something that is interstate commerce.  Court holds that production/manufacture of goods is not interstate commerce
· Takeaway – state laws regulating interstate commerce are preempted by the federal enumerated power to regulate interstate commerce.  Congress may regulate anything that literally is interstate commerce, or anything in interstate commerce.  Coupled with necessary and proper clause, Congress may regulate anything substantially affecting interstate commerce
· Hammer v. Dagenhart
· Facts – Congress passes law forbidding shipment of goods in interstate commerce if they were the product of child labor.  Justification is that states using cheap child labor are at competitive advantage over those that don’t in commerce (although motive appears to be to regulate production).  The law would regulate shipment of particular goods in commerce (in interstate commerce) but would not affect intrastate commerce.
· Holding – court held that this was regulating production, which is not within commerce power, and thus was infringing on the state’s internal police powers (violation of federalism)
· Dissent – the law does not affect the state’s production and shipment of goods internally, but only takes effect when they send the goods into interstate commerce, thus it is regulation of goods in interstate commerce
· Takeaway – this court decided this incorrectly, using an Enclave Theory, it could be argued as both regulation of goods in interstate commerce or as regulation of activity substantially affecting interstate commerce (competitive advantage of cheap labor), Darby will overrule this case.
· Enclave Theory - confronted with law literally regulating interstate commerce, court looked at it as direct regulation of state labor because of its effect on it
· United States v. Darby
· Facts – Law forbids shipping goods in interstate commerce that were produced below federal wage/hour requirements
· Holding – court concludes that the prohibition of the shipment of goods (in interstate commerce) produced under the forbidden substandard labor conditions is within the constitutional authority of congress.  Overrules Hammer v. Dagenhart.
· Takeaway – this law satisfies both direct regulation of commerce (and things in commerce) as well as activity substantially affecting commerce
· Prohibition of Shipment of Goods in Interstate Commerce – the manufacture of the goods itself is not interstate commerce, but prohibiting the interstate shipment of goods produced in certain way is direct regulation of interstate commerce (and/or goods in commerce)
· Motive of Regulation – since exercise of the commerce power is at congress’s discretion, courts will not review the motive behind the regulation, only review whether congress has the power to make that regulation
· Regulation of Wages/Hours – this is regulating an aspect of manufacture, but the commerce power extends to intrastate activities that so affect interstate commerce (cheap labor creates advantage, race to bottom, negative overall effect on ISC), and, congress may regulate as appropriate means to attainment of legitimate end, regulation of interstate commerce
· Darby overruled Dagenhart, so laws regulating shipment of goods produced in X way may be okay under the commerce clause
· Wickard v. Filburn
· Facts – law imposes penalties on farmers that violate govt allocated quotas for the purpose of controlling amount of wheat grown to keep prices stable.  Filburn grows too much, is fined and cannot market it, even though the extra is for personal use (and not for interstate sale).  Congress states that it isn’t just this farmer that affects wheat prices, but the actions of farmers collectively.  Growing more than you’re allowed will keep you from buying in the market
· Holding – Court holds that this activity has substantial effect on interstate commerce, Congress could rationally conclude that, and thus can regulate it.
· Takeaway – congress may regulate such activity, even though there was no intent to send it into interstate commerce, because the homegrown wheat overhangs the market, prevents people from entering the market to buy, and if prices rise, it is likely to encourage him to enter the market.  Such personal activity then does have a substantial effect on interstate commerce.  Congress has a valid goal within commerce power to stabilize prices nationally, and regulating this activity is a necessary and proper step.
· Commerce Clause and Civil Rights
· Katzenbach and Heart of Atlanta Motel cases dealt with private racism, which is not covered under the 14th Amendment (only deals with govt acts of racism)
· Courts held that racism in areas like hotels, businesses, housing, etc. have an enormous impact in Interstate Commerce, even though the motive behind that decision is moral (but courts do not asses the motive behind the regulation)
· Closer Judicial Scrutiny of Commerce Clause

· Commerce clause is very elastic, some judges worried that pretty much any law could be justified under the commerce power.  This power is first limited under Lopez.
· Up until now, test has always been Rational Basis Test, if Congress had a rational basis for finding substantial effect on interstate commerce, its okay
· United States v. Lopez
· Facts – Federal Gun-Free School Zones Act makes it illegal to possess gun in school zone (which is intrastate activity), and this was predicated on the Commerce power, govt argued that guns in school zones undermine productivity/education in schools and that people will not want to live where guns are allowed near schools, and thus there is substantial effect on interstate commerce.
· Holding – the argument is too tenuous (you need inference upon inference to reach the govts conclusion), under such a standard, anything can be regulated under interstate commerce.  Nature of commerce power presupposes that something is reserved to states. This regulation blurs the line between state and federal (and that is a federalism issue).  Court holds it must be economic activity with a substantial relation to interstate commerce
· Takeaway – this case limits the scope of the commerce clause, and there are two concerns when regulating activity that supposedly affects interstate commerce:
· Nature of Activity to be Regulated – must be economic activity:
· Must be properly characterized as economic in nature, or
· The regulation must be an essential part of a larger regulation of economic activity
· Relationship between Activity and ISC:
· Even if the activity is actually economic, it must be substantially related to, or substantially affect, interstate commerce
· Determined by:
· Express Judicial Element – something that limits the statute’s reach to activities having an explicit connection to interstate commerce
· Express Congressional Findings – indicting the effects of the regulated activity on interstate commerce (nonbinding)
· These two things are not necessarily even separate things, just two ways to look at it
· The more tenuous the chain of causation is in a law based on the commerce power, the more likely it is to fall within state power
· Commerce Clause and Regulation of Inactivity

· Activity like refraining from engaging in the market inherently must fall under second category: activity that substantially affects interstate commerce
· Sebelius differs from cases like Wickard, because there was economic activity there, he had already grown the wheat
· National Federation of Independent Business v. Sebelius (part 1)
· Facts – congress passes Affordable Care Act, and two provisions are challenged, the Individual Mandate and Medicaid Expansion.  Prohibiting insurance providers from denying coverage to, or charging higher amount for, people with preexisting conditions creates incentive for those who aren’t sick to wait to get insurance until they get sick (because it is guaranteed), causing prices to spiral out of control, individual mandate requires everyone to get it, including young and healthy.  Thus it is regulating/prohibiting the choice to refrain from entering the market, as it substantially affects interstate commerce
· Holding – while decision not to buy insurance may be economic behavior, the court holds that the commerce clause does not extend to regulation of economic inactivity (Ides disagrees with court’s decision).  The constitution does not specify that it must be activity, but the court imposes this requirement (if the had chosen word like behavior, the argument falls apart).  Court does not deny that congress had a rational basis for the law.  Court holds Necessary and Proper doesn’t save it, although it may be necessary for the program, it was not proper way of making the reforms effective (it expands federal power too much, undermines federalism)
· Takeaway – The power to regulate commerce presupposes existence of commercial activity to be regulated, power to regulate is not power to compel (cannot regulate economic inactivity with commerce clause)
· Very Strong Alternative Argument – practically thinking, the collective effect of people not buying insurance has substantial impact on interstate commerce, it is an economic decision, and it is behavior
· Taxing and Spending Power
· Congress has power to lay and collect taxes, duties, imposts, and excises to pay debts and provide for the common defense and general welfare of the US
· Executive does not have the power to spend or raise funds, but Congress may delegate such a power to him
· Distinct Power – this is its own power and does not need to be tied to another enumerated power, it is just for the general welfare
· It must be defined
· Must determine whether it is limited by any structural issue
· Tax
· Must raise some revenue, if it does, it is presumptively a tax, even if the amount is minimal (the amount may even be less than it costs to administer it)
· Presumption can be rebutted by showing that it is actually a penalty
· Disguised Regulation

· If it raises revenue, but is actually a penalty, it is a disguised regulation
· Disguised regulations are not unconstitutional, but cant be imposed under general taxing/spending power, it must be justified under another enumerated power
· Specific Structural Limitations on the Power to Tax

· Uniformity – Taxes must be geographically uniform throughout the country; it must operate with the same force and effect in every place where subject is found (soft standard)
· Direct/Proportionality – state by state revenue generated by either capitation (head tax) or direct tax on state must be apportioned based on population of the state
· tax must generate same revenue per person in every state
· No Taxes/Duties on Exports – cannot tax goods in transit out of the US to a foreign country, or services related to that transit.  You can tax goods that are not in transit though they may end up being exported, so long as the tax is nondiscriminatory re status as an export
· National Federation of Independent Business v. Sebelius (part 2 – Individual Mandate)
· Facts – having determined that the individual mandate (forcing you to buy health insurance or you pay fee) is not justified under the Commerce Clause, we turn to whether it is okay under the Power to Tax.  The fee, although considered a penalty under commerce clause, can be argued to be a tax, because it is collected through normal channels of IRS and the fee is less than the cost of insurance (whereas if it was more than the cost of insurance, it is coercive, and clearly a penalty), and it has no scienter requirement, and no stigma.
· Holding – Although held to be penalty under Commerce Clause analysis, court holds it is functionally a tax, and adheres to avoidance principle where court will avoid making constitutional decisions unless necessary.  Court holds this is valid under the Power to Tax.
· Takeaway – if it is labeled a penalty but functions as a tax, it’s a tax, and vice versa
· Commerce clause can not be used to regulate inactivity, but, taxes can be placed on you for merely existing, so there is no requirement of activity
· Constitutional Avoidance – where there is ambiguity, and one option will uphold the law, and the other will require resolving a constitutional issue, we should go with the option that doesn’t require making the constitutional decision 
· Spending

· Ways Congress can Spend
· Independent Spending Power – spending for general welfare, common defense, and paying debts (inherently limited in the constitution)
· Court is very deferential to Congress’s determination of this
· Incidental Spending Power – spending pursuant to other enumerated powers thanks to the Necessary and Proper Clause
· South Dakota v. Dole
· Facts – Congress passed law that any states receiving federal highway funds will be subject to 5% decrease in funding if state allows <21 to buy alcohol
· Holding – Court holds that the law is constitutional, and lays out requirements for Conditional Spending, which is subject to restrictions.  The funding here is for general welfare (safer highways, less drunk driving), conditions on the money are clear and unambiguous, the conditions are related to the use of the funds (they are highway funds and condition promotes safer highways), there is no independent constitutional bar, and congress is not being coercive (states only stand to lose 5% of federal hwy funds)
· Takeaway – Conditional Spending is allowed, if it satisfies the restrictions, under the Spending Power, below… 
· Conditional Spending - Congress may condition the receipt of federal funds (usually by states), subject to 5 restrictions:
· (1) Must be for general welfare, to pay debts, or for common defense (we are very deferential to congress)
· (2) Unambiguous Conditions – congress must impose clear, unambiguous conditions, so that the state knows if you take this money you are required to do _____.
· (3) Condition Germane to Use – the condition must be relevant/connected to the use of the funds, must be connected to the spending program in some way
· (4) No Independent Constitutional Bar – the condition may not require the state to take unconstitutional action, it cannot violate Bill of Rights, Separation of Powers, etc.
· (5) Cannot be Coercive – “use a carrot, not a stick,” there may be a gray area between permissibly inducive, and impermissibly coercive, but taking conditional money is usually voluntary, and thus permissibly inducive
· National Federation of Independent Business v. Sebelius (part 2 – Medicaid Expansion)
· Facts – Medicaid begins as federal program administered by states, jointly funded, states must meet conditions to participate and get funding, all states participate.  Affordable Care Act seeks to expand Medicaid, and if states do not expand, they will lose all federal Medicaid funding (10% of state budget).  Medicaid is Conditional Federal Spending
· Holding – (1) spending is for general welfare, (2) the condition on the states is clear and unambiguous, (3) the condition is germane to the spending program (use of funds), (4) no independent constitutional bar, but (5) fails.  Court holds that threat to 10% of entire state’s budget is not financial inducement, but gun to the head.  Court holds it coercive.  Court does decide the Expansion is severable, so the rest of the Affordable Care Act may stand without it
· Takeaway – Congress would be within its Spending Power to federal healthcare system, but chose this state involved program (pro-federalism)
· If the conditions on the money are “economic dragooning” that leaves the state with no real option but to acquiesce, it is coercive
· Strong Alternative Argument – text of statute says that the federal govt may remove funding, but it is not required or guaranteed.  Can argue that this case was not Justiciable because no harm had occurred, and the loss of the funds was not imminent, because there is yet no threat from the govt
Foreign Affairs
· Federal Power over Foreign Affairs is not an enumerated power in of itself, it is derived of specific textual grants like the Power to Regulate Foreign Commerce and Treaty Power, coupled with implied authority of the US to exercise those powers inherent in the concept of nationhood and sovereignty.

· War Powers of Congress – not enumerated to federal govt with leftovers reserved to states, it an instance of the opposite, one power reserved to states (self-defense), all other power is federal
· Power to tax and spend for the common defense (within Tax/Spending Power) is a war power
· Power to Declare War – belongs to Congress, may authorize use of military force (basically equivalent to declaring war, telling President he may go ahead)
· Power to Raise and Support Armies
· Power to Maintain Navy
· Power to Grant Letters of Mark & Reprisal
· Necessary and Proper Clause
· Scope of power to make war is vested in Congress, to be executed by the President

· Federalism plays minimal role, states only have power of self-defense

· Judicial Review plays minimal role in war power

· Other rights, like Bill of Rights, often functionally watered down when war power is invoked, but not as of any legal principal.

· Woods v. Cloyd W. Miller Co.
· Facts – Housing and Rent Act imposed after end of WWII to prevent skyrocketing rent caused by housing shortage due to returning troops.  After Act passes, Cloyd Miller raises rents 60% in applicable area
· Holding – war power does sustain the legislation, the deficit in housing was caused by mobilization of men and material for the war effort, and the legislation invoking the War Power is seeking to deal with conditions for which war was a direct and immediate cause

· Takeaway – the War Power is not limited by the end of hostilities or official close of war, it continues for the duration of the emergency, Congress has the power to remedy all evils that arise from the rise and progress of war.

· Summary of Scope of War Power (with Necessary and Proper Clause)
· Applies to preparing for war, preventing war, initiating and responding to war, waging war, and ameliorating war efforts

· There is no requirement that Congress formally declare war to exercise war power

· Courts are Deferential – use of war power is discretionary, essentially political question

· Treaty Power
· Power Resides: President has power to make treaties, with Advice and Consent of the Senate
· Senate must concur with 2/3 majority, if they do, President may ratify the treaty
· Distinct Power: like the Power to Tax and Spend, use of the Treaty Power doesn’t have to be attached to any other power
· Topics: treaties may be formed on any issue if international concern (means 2 countries think so), but may not violate constitutional law (i.e. federalism, separation of powers, Bill of Rights)
· Supremacy: treaties can be the Supreme Law of the Land
· Controlling Law = most recently enacted is the controlling law (a newly enacted treaty can trump statute, and a newly enacted statute can trump treaty)
· Types of Treaties
· Self-Executing Treaties – establishes enforceable domestic law automatically, without further action from Congress
· Strong presumption against finding treaties self-executing
· Non-Self-Executing Treaties – require legislative implementation by Congress before its provisions can be of any effect as domestic law
· Necessary and Proper Clause: congress may use the treaty couples with the necessary and proper clause to implement provisions of the treaty that Congress would not have power to implement without the treaty
· Missouri v. Holland
· Facts – Treaty entered into between US and UK, regarding birds migrating across US and Canada, to protect certain species as food source and ensure birds maintain pest population.  Signatories agree to seek implementing legislation in their respective lawmaking bodies.  Congress passes Migratory Bird Treaty Act to limit hunting season.  Missouri sues arguing that Congress doesn’t have the power to pass that statute.
· Holding – Congress can pass legislation as a necessary and proper means to further the treaty, so long as the Treaty itself is valid.  Treaty is valid, Statute is valid
· Takeaway:
· Treaty is Valid if it is a matter of international concern and is approved by the Senate (meets definition of treaty)
· 10th Amendment (non-enumerated powers reserved to state) does not prevent the govt from making treaties, it is explicitly a federal power
· It doesn’t stop us from functioning as a nation diplomatically, state rights are less of a concern here, policy-wise
· Medellin v. Texas (part 1)
· Facts – Vienna Convention treaty requires that when a signatory nation apprehends a foreign national, they have a right to give notice to their consulate.  Treaty is signed by president and approved by the senate (so it has been ratified).  Optional protocol to the convention grants jurisdiction to International Court of Justice (ICJ).  Avena case holds that US violated the protocol by not allowing arrested Mexicans access to their consulate.  President Bush issues memo stating US will follow Avena and state courts must adhere to it.  D in Medellin failed to raise these rights in timely manner, so they are denied.  Congress did not specify that the treaty was self-executing.  US ratified optional protocol, agreed to jurisdiction but not to judgement (ICJ is part of UN, and UN members are bound to seek compliance through their political branches).  Failure to comply to ICJ leads to UN Security Council, over which US has veto power, so functionally US isn’t bound
· Holding – the way the ICJ functions makes it so US is never functionally bound by ICJ decisions, because if they do not comply, it goes to Security Council, and the US can veto anything there, so ICJ doesn’t have the power to make enforceable judgement in the US.  Since it functionally cant act on domestic law, it is not self-executing, the treaty is not enforceable domestic law in US, and because of this, president doesn’t have power to make it law, only congress can do that.
· Takeaway – if a treaty is not self-executing, the president cannot make it binding US law, only congress can.  Look at how the treaty is set up to function, here, the only enforcement mechanism is telling countries to seek to comply, it doesn’t make countries bound to ICJ decisions, and if the US can veto the findings, it clearly isn’t binding, and no other country treats it as binding.  Taking all of the facts of the treaty shows you that although no language specifies, it isn’t self-executing.  There is a strong presumption that treaties are not self-executing (which we start with, must show evidence to rebut that)
· Courts are Deferential – Use of Treaty power is discretionary, essentially a political question
· Executive Agreements

· Two types of International Agreements that can be Recognized as Law:
· Treaties
· Non-Treaty International Agreements (Executive Agreements): most international agreements are of this type, rather than treaties (because its hard to enter into treaties with US due to senate approval), but these are law based on presidential power.  There are 3 types:
· When President is acting pursuant to Congressionally Authorization
· Internationally it’s basically a treaty, but domestically we don’t need 2/3 senate approval, because it was already authorized by Congress
· When President is acting pursuant to Authorization by Preexisting Treaty
· A treaty may serve as a basis for further executive agreements, but there is only a constitutional power to make the agreement if the underlying treaty is constitutional
· When President is acting under the Independent Constitutional Authority of Executive branch
· This is a classic executive agreement, unilateral power of president
· It must fall within an independent, enumerated power of the president, such within his power as Commander in Chief, or power to Recognize Foreign States
· Most Recent Controls – like treaties, a more recent executive agreement trumps an older one
Federalism
· System of dual sovereignties

· National govt supreme within its enumerated powers

· Bicameralism and Presentment

· Equal representation of states in Senate

· Proportional Representation in House

· State govt retains all non-enumerated powers via 10th Amendment

· Operates as an enforceable principal, it is a structural limit that prevents the federal government from encroaching on the states

· New states can not be made by carving them out of existing states

· Amendments to Constitution can only be made by ¾ vote of the states

· New York v. United States
· Facts – Federal regulation is passed regarding disposal of radioactive waste.  Congress uses conditional spending (which is valid under Taxing/Spending Power), states which comply will get funding, and an additional incentive of being able to refuse disposal by non-complying states, so states may discriminate against one another.  Rule also stated that states do not comply they will be forced to either pass legislation that will comply or be forced to take title to radioactive waste
· Holding – the court holds that incentivizing the states and using conditional spending are valid, but, the court finds the last portion unconstitutional, Congress may not coerce a state into passing statute that regulates private activity
· Takeaway – Congress cannot tell states how to regulate private activity, violates Federalism.
· Congress can regulate state personnel decisions, like cant discriminate against state employees, but they cant directly regulate people outside the govt

· Printz v. United States
· Facts – Brady Act amend the Gun Control Act to require local law enforcement officers to conduct background checks of all individuals purchasing firearms as part of a federal background check program

· Holding – court holds that this is just like New York in that Congress regulating the functioning of the state executive branch by forcing the states to administer a federal regulatory scheme (regulating private activity) in violation of Federalism

· Takeaway – Congress cannot commandeer state officers to enforce a national regulatory program (even under the commerce power).  A federal law whose object and effect is to force state participation in a federal regulatory scheme is categorically unconstitutional.
· Congress likely could have achieved the same program result by using Conditional Spending to incentivize states to participate, rather than forcing them to under the Commerce Clause
· Enforceable Principle of Federalism – Congress cannot commandeer state officers to enforce a national regulatory program, as outlined by Printz
· Murphy v. NCAA
· Facts – Congress passed a law requiring states to regulate sports betting

· Holding – this violates Anti-Commandeering Doctrine, if the state wants to directly regulate betting, it can probably do so under an enumerated power plus necessary and proper clause, but if it chooses not to, states are free to regulate on their own, and the federal govt cant tell them how to regulate

· Takeaway – this case articulates that the Anti-Commandeering Doctrine (from Printz) simply represents a recognition that the power to order states to legislate a particular way is not an enumerated power, and thanks to the 10th amendment it is reserved to states.

· But a lot of doors are opened by Necessary and Proper Clause
· 3 Ways Federalism Operates as Limit on Federal Govt

· Imposes Limits on the Scope of Enumerated Powers (ex: commerce power only applies to economic activity)

· Limits what is Proper (even Congress is within the scope of an enumerated power, like Sebelius)

· Anti-Commandeering Principle (from Printz)

Supremacy Clause
· All laws passed in pursuance of the Constitution, including the Constitution itself, interpretations of it, federal laws, and judge made law in pursuance of the Constitution, are the Supreme Law of the Land

· Such law preempts all other law
· Doctrine of Preemption
· Express Preemption – includes both express field preemption and express specific preemption, grouping them together under Express means you don’t have to draw a line between them
· Express Field Preemption: Congress has expressly stated that the state may not enter this area of regulation, it doesn’t matter if the state conflicts with federal law or not, they just can’t touch it

· Specific Preemption: Congress expressly says that states cant regulate this particular thing

· Implied Preemption
· Impossibility Preemption (type of conflict preemption): adhering to state law would require you to violate federal law, or vice versa, it doesn’t matter which is right or wrong, they conflict, so practically Federal law must preempt

· Obstacle Preemption (type of conflict preemption): if state law acts as an obstacle to federal law, it is preempted.  There is an assumption that when Congress passes a law, it should not be frustrated.

· Implied Field Preemption: if Congress is so pervasive in a field that it doesn’t leave room for states to regulate in that area, states are preempted.  Test:

· Congress’s regulation in the field must be pervasive

· There must be a dominant federal interest

· American Insurance Assn. v. Garamendi
· Facts – US and Germany make agreement to resolve issue of Jewish insurance claims arising from the Holocaust without crippling reunified Germany with litigation (via executive agreement).  CA passes own law to resolve the issue, favoring the litigation path and requiring heavy disclosure of information.
· Holding – court holds that the agreement is valid law (it is within the Legislative and Executive power over Foreign Affairs) and president has broad power to settle claims and disputes regarding foreign nations and citizens.  Court holds the agreement does not expressly preempt anything, but argues that the CA act conflicts with federal law by creating an Obstacle, so it is Impliedly Preempted.  It stands in the way of federal foreign policy and undermines incentives to take part in the German Foundation (federal solution).

· Takeaway – this is an example of Implied Preemption due to Obstacle.

· President’s power to resolve such claims is not enumerated but is derived from the Federal Power over Foreign Affairs and 200+ years of President historically having it

· Tendency to leave Field Preemption as a last resort (not a firm categorical rule)

· Strong Alternative Argument – court could easily have decided that Foreign Policy altogether is Expressly Field Preempted by the Constitution granting Foreign Affairs to the federal government, but here the court declined to make such a sweeping decision, when the narrower Implied Obstacle Preemption was available

· Arizona v. United States
· Facts – Arizona passes statute to discourage illegal immigration into the state.  Statute: (1) crime to fail to comply with federal registration, (2) crime for illegal immigrants to work in state, (3) authorizes police to arrest anyone under probable cause they committed removable defense, (4) officers must check immigration status when conducting stops/arrests/detention
· Holding – It is generally understood that federal govt has broad authority over immigration.  (1) is field preempted, doesn’t matter if it shares same goal as federal law, there is a comprehensive federal framework in place, creates conflicting penalties. (2) is obstacle preempted, federal law imposes penalties on employers only, not employees, so AZ law is acting as an obstacle to federal law.  (3) is field preempted, immigration is an issue of foreign policy operated by federal officers, and obstacle because ICE begins removal process with deportation proceedings, doesn’t automatically arrest, so state officers granted authority to immediately arrest (without immigration training) is an obstacle to federal immigration process.  (4) not preempted, congress has invited states to cooperate with federal ICE.  Although (4) may be prevented by Bill of Rights issued, it’s not decided here because we don’t know how it will be implemented yet
· Takeaway – state law may be field preempted even if it doesn’t conflict with federal goals (even if it shares the same goal) because federal govt has comprehensively occupied that area
· Immigration is largely occupied by the federal govt, reflecting congressional choice to foreclose that area to states
Dormant Commerce Power

· When congress has not legislated in an area using the Commerce Clause (and thus the Clause remains dormant), state laws that burden or discriminate against interstate or foreign commerce can still be invalidated on the ground that they violate the Dormant or Negative Commerce Clause

· This is not enumerated, it is Judge-made law

· Purpose: to support free market among the states and ensure the US remains one market with free flow among the states, rather than 50 state markets

· Factors to Analyze for Dormant Commerce Clause Problems (If any of these is Yes, cant do it):

· (1) Does State Law Regulate ISC or have Practical Effect of Regulating ISC?
· If so, it is unconstitutional, because only Congress may regulate ISC (it is enumerated)
· (2) Does State Law Not Rationally Advance a Legitimate State Purpose?

· If goal of the law is not legitimate, you cant do it

· It can be justified under State Police Powers (health, safety, public welfare)

· Protecting or favoring state-based industries in a regulatory way is not a valid or legitimate goal (economic protectionism) [must show motive for this]

· States can spend to promote local industry, but not regulate

· (3) Does State Discriminate Against Interstate Commerce?

· If state favors intrastate commerce over interstate commerce, cant do it

· Economic protectionism satisfies this factor [need to show motive above, but not for this factor]

· Discrimination (every law discriminates, it must be discrimination against ISC)
· Classifies groups and favors one over another on its face

· Neutral on its face but is discriminatory in effect
· Neutral on its face but was designed to be discriminatory

· Neutral on its face but is discriminatory as applied

· (4) Does the Law Excessively Burden Interstate Commerce?

· Meaning an economic burden, not necessarily discrimination

· Question is whether the burden is clearly excessive in light of the benefits expected

· (5) Does the Law Represent the Least Burdensome Means for State to Achieve its Goal?
· Basically the more suspicious the court is of the law, the stricter the scrutiny
· Federal govt may grant a state permission to discriminate against interstate commerce (and thus be free of Dormant Commerce Clause Limitation) but this is only with Federal Permission

· Buck v. Kuykendoll
· Facts – man wants to operate carrier service between Washington and Oregon.  OR grants him a license, WA refuses.  WA regulation doesn’t permit giving license if they believe there is already enough competition in that area.  Thus he is prohibited from using the highway to operate his business

· Holding – this is discrimination against interstate commerce

· Takeaway – if WA had provided a legitimate state reason (based on police power), like wanting to reduce accidents caused by crowding on the road, it may have been okay, as a valid regulation in support of health and safety

· Hunt v. Washington State Apple Advertising Commission
· Facts – WA apparently best apples, use highest grading scale.  NC passes law applying to all close containers of apples in the state, they must bear USDA grading label or no label at all.  WSAAC represents WA apple growers, who pre stamp containers for apples to ship nationwide, don’t know which will end up in NC ultimately (which would be costly to change).  NC argues the purpose is to avoid confusion and potential deception in the market by using one unified grading scale
· Holding – Court holds this is in violation of the Dormant Commerce Clause.  WSAAC has standing because it is an association acting on behalf of its members (who have standing, imminent harm), is not seeking money damages, and is suing on an issue germane to purpose of the association (which is to promote WA apples).  Association is a state agency, which is ok because they are spending to promote WA industry, not regulating.  (1) NC is effectively regulating ISC as it is prohibiting shipment of apples with state grade labels on them into the state.  (2) The state raises a rational purpose, but upon closer inspection we see that purpose doesn’t make sense.  USDA grading is lower than WA, so switching is actually a less accurate scale.  Label only applies to closed containers, which is how they ship, not how consumers see them.  (3) It is not discriminatory on its face, but it is in effect.  Because it only applies to closed containers, it only applies to apples that must be shipped (and thus doesn’t apply to NC apples), so it creates a difference between inter and intra state apples, causing expensive changes to interstate.  (4) This is clear burden on out of state industry, like excessive compared to benefit.  Court does not accuse NC of protectionism or discrimination by design, but it is suspicious, makes NC prove it isn’t protectionism.  (5) There were numerous less discriminatory options.  Court holds against NC because of the disparate impact on out of state growers, doesn’t need to find intent
· Takeaway – court can show discrimination against interstate commerce without showing intent of economic protectionism, here they used disparate impact on out of state industry to show it
· When there is severe disparate impact, but no evidence of protectionism, state would have to justify it by showing that there is a compelling legitimate purpose and that there were no less discriminatory options available

· Southern Pacific Co. v. State of Arizona
· Facts – AZ passes statute that limits the length of trains that may pass through the state, on the grounds of safety, longer trains have more slack time and are harder to stop, most out of state trains (that need to pass through) are longer than this limit
· Holding – (1) it doesn’t regulate out of state commerce, only what occurs within the state (although an argument can be made that it has the practical effect of doing so).  (2) there is a rational, legitimate state interest (safety, although looking into it factually, like in Hunt, we see it doesn’t really add up).  (3) it doesn’t discriminate, it treats trains the same regardless of whether they are purely in the state or passing through from out of state.  (4) court holds it does impose an excessive burden in light of the benefit, so dormant commerce clause is invoked.  The increase in safety is nonexistent due to risk of constantly coupling and decoupling trains, the cost to train companies is very high, big impact on efficiency.  There is a national interest in efficient railways and having them be uniform nationwide.
· Takeaway – courts will often impose Dormant Commerce Clause liability where there is an extreme burden on a type of commerce that is a matter of national concern
· Market Participant Doctrine
· Hughes v. Alexandria Scrap
· Facts – Maryland starts program to promote getting rid of abandoned cars, offers to pay reward for scrap processors to collect cars, only wants to buy Maryland cars.  In-state processors are granted a presumption that the cars they bring are Maryland cars, out of state processors have to prove the Maryland title.  Alexandria sues for discrimination against interstate commerce
· Holding – court holds no Dormant Commerce Clause Liability due to Market Participant Doctrine.  It isn’t actually regulating, really it is spending (Maryland is buying scrap)
· Takeaway – Market Participant Doctrine:
· When a state enters the market as a buyer, seller, subsidizer, or dispenser of goods or services, its actions are not constrained by the dormant commerce clause (but it could be violating some other Constitutional rule)
· A state that is a market participant, it is allowed to do business with whoever it wants on whatever terms it wants

· Reeves v. Stake
· Facts – South Dakota starts state owned cement plant, which becomes successful, and nearby states buy from it.  During a shortage, the plant sells to in-state companies first, and P who relies on this supply sues alleging economic protectionism in violation of Dormant Commerce Clause

· Holding – The state is discriminating against interstate commerce by favoring instate industry, however, Dormant Commerce Clause is not triggered, because SD is a market participant, as a seller of cement
· Takeaway – factors that tell us the Dormant Commerce Clause does not apply here:
· The state was not regulating but actually expending state resources

· State should not be punished for engaging in successful business

· It is a spending measure, participating in the market

· White v. Mass. Council of Construction Employers Inc. (Boston-Hire Case)
· Facts – city statute requires all contractors/subcontractors working on public works projects in Boston must have at least ½ of workers from Boston.

· Holding – while it is discriminating against out of state workers, the city is a participant in the construction market, it is not regulating, it is spending city funds in the market of public works construction

· Takeaway – as a buyer in the market of construction labor, the city is free to favor its own residents

· Can also consider that it makes sense, as Mass. citizens are paying the taxes that the state uses to fund the projects, so it makes sense to spend those taxes such that it benefits Mass. citizens

· South-Central Timber Development v. Wunnicke
· Facts – Alaska owns standing timber, P wants to buy raw timber and ship to Japan.  Alaska will sell timber at a lower price, but to get that price you must partially process timber in the state before shipping out of state (contractually enforced).  Processing is done by private industry within the state
· Holding – State clearly favors in state timber processing over interstate.  Alaska is a market participant in the timber industry, but they are creating a downstream effect.  State is participating in market for sale of timber, but the state itself does not participate in the processing.  They are creating a downstream effect which discriminates in the market for processing.  This is regulation.
· Takeaway – look at the scope of the market very narrowly when the Market Participant Doctrine is asserted, can be very granular
· Downstream Effect can kill Market Participant doctrine, as now the discriminatory effect of is outside of the market the state is participating in

· Subsidies and Taxes
· Subsidies – generally treated as a purchase, as spending, within meaning of Market Participant Doctrine

· Tax Credits/Exemptions – generally treated as regulation, not spending

· Taxes Imposed on In-State and Out-of-State individuals equally, but used to subsidize In-State, are treated as a tax (and thus regulation) rather than as spending

Privileges and Immunities Clause
· Similar to Dormant Commerce Clause, except it prevents State Laws from Discriminating against Citizens of Other States (does not apply to undocumented persons)
· Comes from Article 4
· Purpose – promote harmony among all states
· Fundamental Rights: Article 4 lays out rights that are Fundamental for the Privileges and Immunities Clause, but they are not the same as 14th Amendment Fundamental Rights
· Market Participation is not a defense to Privileges and Immunities problems
· Inquiry:
· Does the State Law discriminate against citizens of other states?
· Does the discrimination bear on an Article 4 Fundamental Right (you are not outright given these rights, you just cant be discriminated with respect to them, i.e. if citizens of that state don’t have them, you don’t either)
1. Right to pass through state
2. Right to reside in any state
3. Right to do business or engage in common callings in any state (to work for economic gain)
· Does not apply to employment by the state
4. Right to claim benefit of habeas corpus
5. Right to access to state courts
6. Right to own or dispose of property
7. Freedom from discriminatory taxes
8. Right to basic services
· If there is discrimination pertaining to Article 4 right, does the state have substantial reason for it? (somewhere between strict scrutiny really good reason and rational basis anything rational)
· Is this the least discriminatory option available?
· Are the out of state citizens the source of the problem the law is seeking to address?
· United Building v. Mayer and Council of City of Camden (Camden-Hire case)
· Facts – NJ city passes ordinance requiring that contractors working on city funded construction projects must hire 40% of workforce from city of Camden.

· Holding – As a market participant, there is no Dormant Commerce Clause problem, but there may be Privileges and Immunities problem.  Cities are not allowed to discriminate, just like states, because municipalities derive their power from the state.  This statute discriminates against citizens outside the city, not just outside the state.  (1) by definition it discriminates against out of state residents, as they are not residents of the city.  (2) it pertains to an Article 4 Fundamental Right, the right to seek employment.  This isn’t strictly state employment (which is not a fundamental right) because even though it is a state funded project, it is private contractors that hire the workers.  (3) However, the state shows a substantial reason for such discrimination, in that it has a large unemployment problem and out of state workers are being paid with state tax money.  They narrowly tailored the law, only 40% and only applies to contractors, and inherently it is out of state workers contributing to the problem
· Takeaway – No defense for market participation under Privileges and Immunities Clause
· You can maintain a discriminatory state law if it can be justified with a substantial legitimate state interest

Separation of Powers
· 2 Approaches to Separation of Powers problems:

· Functional Argument – Has one branch aggrandized its authority by usurping the power that more appropriately belongs to another branch, or encroached upon the function of another branch so as to undermine the branch’s independence or integrity?

· Textual Argument – Has one branch exercised a power or performed a function that a specific clause of the constitution requires to be performed by, or only in conjunction with, another branch?

· Youngstown Sheet & Tube Co. v. Snyder
· Facts – during Korean War, steel union on verge of strike, President Truman issues executive order to seize the steel industry to ensure supply for the war effort.  Steel mills sue.
· Holding – here there is no authorization from congress, so its not the first Jackson category.  Congress does not expressly say president may not do this, but they impliedly did by rejecting an amendment to prior legislation that would have allowed it.  So it may fall under the third category.  But even if we say congress is silent, he may only act pursuant to executive powers, and he doesn’t have this power, he is imposing a new rule (which he cant do, he only has power to enforce rules, cant make them).  President is encroaching on legislative power.  Govt argues his power as commander in chief gives him power to do this, but, he can only command troops, doesn’t have broad war powers like congress
· Takeaway – case establishes Jackson’s 3 Category Framework for Separation of Powers problems, use that to approach these problems
· Jackson’s 3 Category Framework from Youngstown For Approaching Separation of Powers Probs
· When President acts pursuant to express/implied authorization from Congress – presidential power is at its max

· This allows him to act pursuant to enumerated powers of the executive or any power delegated to him from Congress

· Basically, at this level, to argue that the President does not have that power under these circumstances, is to say that the national govt as a whole does not have that power

· When this happens there isn’t a separation of power issue, president is acting in accord with congress

· When President acts in absence of congressional authority (congress is silent) – he is only able to act pursuant to his own executive authority

· Congress has not expressly granted authority nor expressly prohibited authority for the president

· Example is Garamendi, where president acted pursuant to his Treaty power to make agreement with Germany
· When President takes action incompatible with the express/implied will of Congress – here presidential power is at its lowest

· This is when congress says no, but president does it anyway

· This is only constitutional if congress has no authority to act in that area (so really they don’t have authority to say no) and president has exclusive power in that area

· This is essentially an enumerated powers problem

· Black’s Approach
· Textual Approach – not authorized by congress, so we have to look at the presidents executive power and whether his actions fall within the scope of his powers

· Commander in Chief Power – confers power to the president to command military forces, but doesn’t expand to seizing private property

· Take Care Clause – confers power to ensure laws are faithfully executed, but doesn’t confer any lawmaking power

· Execute Power Vested in Him – here he made an order that operates like a statute, that is lawmaking, and that is exclusive power of the legislature
· Frankfurter’s Approach
· Gloss on the Constitution – argues that there is an established history of presidents doing this before, suggesting it is constitutional and meant to be done that way, and that history acts as a gloss on the constitution, this power is part of presidential power
· Checks and Balances – Legislative Veto
· Legislating/Legislative Action – anything Congress does that has the purpose or effect of altering the legal rights, duties, relations of any person outside of the Legislative Branch

· Presentment Clause – a check on branch power, all legislation must be presented to president

· Bicameralism – a check on power, promotes federalism, legislation must be approved by both houses, don’t want legislative power to be concentrated

· INS v. Chadha
· Facts – Act authorizes each house with a veto power.  Chadha overstays visa, INS begins deportation proceedings, AG grants suspension, House uses one-house legislative veto to override the suspension, AG placed under duty to begin proceedings, and Chadha is to be deported
· Holding – congress chose one-house legislative veto as a more efficient means, but, court holds it unconstitutional, it does not satisfy bicameralism because it came from only one house.  Even if it had been a two-house veto, still unconstitutional because it then does not satisfy presentment.  One-House Veto conflicts with text of const.
· Takeaway – As a practical matter, no form of legislative veto is constitutional.  Here the court didn’t take a strict separation of powers approach, it took a textual checks and balances approach
· All legislative activity must satisfy bicameralism and presentment or it is unconstitutional

· Delegated authority does not have this requirement, i.e. authority was delegated to AG here, but in granting a suspension, that order came from executive, and bicameralism could be considered satisfied because both houses stay silent
· Strong Alternative Argument – Can make an argument that legislative veto is constitutional because the Act that authorized it was passed via bicameralism, and presented to president who signed it into law (but this is a dissenting view)

· Delegation
· The Non-Delegation Doctrine – totally wrong, the idea is that Article 1 of the Constitution vests all legislative power in Congress, and therefore it cant delegate its lawmaking duties to another branch, but that is a total fiction (Congress frequently does this, it should be called Delegation Doctrine)

· Real Principle of Delegation – the court will uphold delegations of lawmaking power so long as Congress by statute provides an intelligible principle to which the authorized person or body is directed to conform (basically minimal guidance or limitation)

· Very easy standard to meet, pretty much only fails if there is literally no guidance or something insanely weak

· Administrative Agencies – are delegated a lot of power by Congress, are technically part of the Executive branch, but essentially act on their own

· Line-Item Veto
· Ability of president to strike out portions of legislation after it has passed both houses and been signed into law by the president.
· Clinton v. New York
· Facts – Line Item Veto Act becomes law and satisfies bicameralism and presentment, giving president unilateral power to strike out portions of passed legislation, but limited to budget and spending measure.  
· Holding – court holds that this violates constitution because president is lawmaking by modifying statutes.  Those modifications to the statutes don’t satisfy bicameralism, because the change is done after the houses approve.  This is essentially granting lawmaking power to president.
· Takeaway – Line Item Veto is Unconstitutional
· Statutory Interpretation by an Agency
· 2 Steps for Analyzing an Agency’s Interpretation of a Statute

· Is the statute ambiguous (looking at in context and in view of overall statutory scheme)?

· Is the Agency’s interpretation reasonable?

· A statutes ambiguity constitutes an implicit delegation from congress to the agency to fill in statutory gaps

· King v. Burwell
· Facts – there is an ambiguity in the text of Mass. healthcare act, between exchanges set up by states, and exchanges set up by federal govt in states, and IRS interprets the ambiguity to treat them both the same

· Holding – ambiguity implicitly delegates the power to interpret to IRS, but it is clear what congress intended, and court argues that an issue of this size would not have been delegated to an agency without congress expressly saying so, and unlikely that congress intended to delegate this issue of health insurance policy to the IRS, which has no experience doing that.  Court crafts a solution that furthers the goal of congress and the executive branch
· Takeaway – ambiguity tends to mean that there is an implicit delegation to the agency, such that the agency can interpret it, because agencies have expertise, but, there are some cases where congress may not have intended such a delegation, and the court will determine that
· Applying Jacksons 3 Category Approach to Agency Delegation:
· (1) Agency action consist with and pursuant to delegation from congress

· All good

· (2) Agency action on a matter where congress is silent

· Almost nonexistent, because congress has to pass an act to delegate the authority to agency in the first place

· (3) Agency action inconsistent with or contrary to its delegation

· Invalid and unconstitutional

· Appointments Clause: Appointments and Removal
· Principal Officers – appointed by the president with the advice and consent of the Senate

· Includes Cabinet Officials, Supreme Court Justices, Article 3 Judges, Heads of Depts, and Ambassadors

· Inferior Officers – Congress may vest the appointment of inferior officers in 4 different ways:

· 1. By president with advice and consent of the senate (just like principal officers)

· 2. By president alone

· 3. By court of law

· 4. By heads of departments

· Includes district attorneys, assistant US attorneys, etc.

· Employees – not restricted by Appointments Clause, can be done however

· Removal
· Constitution is relatively silent on removal of federal officers, but they can be impeached

· How to Determine Whether an Officer is Principal or Inferior
· Hierarchy – if they can be fired by someone else, they are usually Inferior
· Independence – less independence they have, the more likely they are to be Inferior, whereas if they answer directly to the President, they are more likely Principal

· Scope of Duties – if they are making policy decisions, they are usually Principal.  

· Tenure - If they are temporary, they are usually Inferior

· Morrison v. Olson
· Facts – Ethics in Govt Act, in wake of Watergate, has provision for judges to appoint independent counsel for investigation of high officials (with specific scope and duties and prosecutorial discretion), at AG’s request.  The AG may terminate them at any time.  Olson argues that the independent counsel was not properly appointed.
· Holding – result hinges on whether the independent counsel is principal or inferior officer, because Principal here would be improper because there was no presidential appointment with consent of senate.  Inferior may be okay.  Court holds independent counsel is an inferior officer because they are: below AG in hierarchy and can be terminated by AG, don’t have broad policymaking authority like the AG does (limited to scope of their jurisdiction), and tenure is temporary (office only exists for duration of the issue they are appointed for).  Next court looks to see if there is a separation of powers issue due to interbranch appointment.  Court holds judges may appoint lawyers within the executive branch (judicial branch is neutral), it has historically been done, and AG (represents president) is free to terminate, judicial branch does not control them and the request to appoint comes from the AG.  There is no violation of Article 3 because Article 2 authorizes executive branch to appoint such officers, and here judicial branch is doing at AG’s request
· Takeaway – there is no limitation on interbranch appointments other than incongruity/irrationality, the Appointments Clause text does not limit ability to remove officers, it gives broad discretion
· There would be a separation of powers issue if judicial branch appointed independent counsel completely on their own, but here the AG requests it, and is then in control
· International Affairs
· Executive Agreement – an agreement between the president and a foreign power, derived from president’s unilateral constitutional powers in Foreign Affairs.  (Non-Treaty International Agreement)
· Executive Order – an order from the president to do something domestically, can be derived from the president’s unilateral powers, it can be authorized by congress, or it can be a power delegated to the president from congress.
· Analyze in Jackson’s 3 categories (from Youngstown)
· Medellin v. Texas (part 2)
· Facts – the court has already held that the treaty is not self-executing and therefore does not automatically impose domestic law.  President issues a memo, an executive order, that state courts should adhere to the Avena decision.  Issue becomes whether that memo preempts the existing state laws.

· Holding – the non-self-executing treaty can be made domestic law by Congress legislating as such, or by an executive order from the president.  We would have to analyze the executive order under the 3 Jackson Categories from Youngstown to see if the order is valid.  Here, the court holds that non-self-executing treaties are created with the understanding that they are not to have domestic force, thus putting us in Category 3, where the president’s action is directly contradicting Congress.  So, the power to do this must come from president’s exclusive unilateral powers.  It cant come from presidents power to resolve international disputes, because this is not a dispute between foreign power and US, but foreign power and individual state.  It cant be derived from power to take care that laws are faithfully executed, because presidential power to enforce laws precludes power to make laws.  Executive order does not make Avena valid domestic law, legislature has to do that.
· Takeaway – the definition of non-self-executing treaties is such that they are created with an understanding that they are not to have domestic effect, meaning that when president makes a non-self-executing treaty, and Senate approves, that indicates Congress will that it not be self-executing (which is why we are in Category 3 in this case)
· Zivotofsky v. Kerry
· Facts – standing US foreign policy is that passport place of birth lists nation, and city of birth if within disputed territory.  Act is passed allowing citizens born in Jerusalem (city due to disputed territory) to request that passport says Israel.  Z is US citizen born in Jerusalem, requests Israel on passport pursuant to Act, is denied, sues.

· Holding – court holds that the Act is unconstitutional.  Congress’s will conflicts with the president here, putting President in Jackson Category 3.  However, President has exclusive Power of Recognition, thus he is acting pursuant to an exclusive unilateral power of the executive in an area where Congress has no authority.  Act is trying to force President to contradict his foreign policy, but this is not a shared power.

· Takeaway – Exclusive Recognition Power is derived from the Reception Clause, which grants the President the sole power to receive ambassadors and other foreign ministers, thus giving him exclusive power to recognize foreign powers.

· Congress may not override President’s foreign policy, as that would, in effect, give Congress exclusive power here.  The Nation needs 1 single foreign policy as a matter of common sense

Executive Immunity & Privileges
· 3 Categories of Executive Immunity:

· No Immunity from Impeachment – impeachment is a political question, the House has discretion to choose to impeach, and Senate may convict

· No Immunity from Criminal Prosecution – members of the executive branch have no immunity from criminal prosecution, but there is a standing policy at DOJ not to indict a sitting president, but they can wait and do it once the president steps down

· Civil Suits – President is absolutely immune from suits for money damages for things during their presidency (construing role/duty of president broadly)

· Other executive branch officers have immunity from claims for money damages if they acted in good faith

· Direct Presidential Aides do not share in the presidential immunity, they have Qualified Immunity (it has been left open for certain officers with sensitive information, like National Security Advisor may have absolute immunity)
· Executive Privilege
· Certain information of the president has evidentiary privilege, which gives the Executive Branch the right to withhold information (this applies to President and other members of the branch)

· United States v. Nixon
· Facts – special prosecutor indicted 7 people (including President Nixon) in connection with Watergate, and files motion to get Watergate tapes.  Nixon invokes executive immunities, arguing president has absolute privilege to ensure that aides and advisors speak openly and freely
· Holding – this executive power is not expressly in the constitution, but it is inferred from the powers vested in the president and the concept of separation of powers.  Court holds there is no absolute privilege, the criminal justice system must apply to all.  Privilege is presumptive.
· Takeaway – there is a Presumptive Executive Privilege, which generally weighs in favor of the executive.  A prosecutor may show enough to rebut the presumptive privilege.  Executive must provide specific justification for the privilege (like national security), a general need for privilege is not enough.  Prosecutor must try and overcome by showing specific need for information.  Court must balance need for confidentiality vs need for evidence
· An absolute privilege would impede due process of law on executives, which would be arbitrary use of power
Amendments – Individual Rights
· Levels of Scrutiny:
· Rational Basis Review – Govt must have a legitimate interest, and the law must be rationally related to that interest (very deferential, not likely to be overturned)
· Midlevel/Intermediate Scrutiny – Govt must have an important interest, and the law must be substantially related to that interest
· Strict Scrutiny – Govt must have a compelling interest, and the law must be narrowly tailored to that interest
· 1st Amendment
· Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people to peaceably to assemble, and to petition the govt for a redress of grievances
· Never construed as absolute right
· Also includes the Right of Association (not in text, but inferred from right to Assemble)
· Freedom of Speech and Press
· Read Ch8 in E&E
· Freedom of Speech applies directly to the Federal Govt and indirectly to the states via incorporation by the 14th Amendment
· Applies to All Levels of Government
· Justifications:
· Uncensored Debate is essential in republican form of government
· Individual Right, essential for personal growth and self-recognition
· Analysis:
· Is the activity meant to express an idea or emotion?
· If yes, it is within the realm of protection, but not inherently protected
· If not, no 1st Amendment protection
· Is the govt activity restricting it based on the idea/emotion conveyed?
· Speech not categorically unprotected is presumed protected under the 1st Amendment
· Categorically Unprotected:
· Obscenity (isn’t sexual speech, very hardcore, not contextual)
· Child Pornography (not contextual)
· Fighting Words (contextual)
· True Threats (contextual)
· False or Misleading Commercial Speech (contextual)
· Types of Restrictions

· Content-Bases Restrictions – typically triggers Strict Scrutiny, unless it falls into some category with a doctrinally developed test (like the clear and present danger test)
· Content Neutral Restrictions – restrictions on the Time, Place, or Manner of the expression, rather than the expression itself, typically triggers more deferential Mid-Level Scrutiny
· Not considered as serious if you have other methods of communicating that thing
· Must be justified absent the content of the expression
· Political Speech – entitled to the most protection, includes anything that is of interest to the public or society in general (doesn’t have to be strictly about politics)
· General Rule: political speech is protected unless it falls into a specific unprotected category (above)
· Categories of Political Speech Subject to Clear & Present Danger Test:
· Advocacy of Unlawful Conduct
· Fighting Words, True Threats, Hate Speech
· Defamation and Privacy Torts
· Campaign Finance (under strict scrutiny)
· Clear and Present Danger Test:  (special form of strict scrutiny) Is there a clear and present danger of disturbing the peace (must be imminent), 
· Commercial Speech: not a form of political speech, gets less protection than noncommercial speech
· 2 Ways to Regulate Speech:
· Subsequent Punishment – the punishment comes after the speech has occurred
· This is the case with most statutes.  The statute comes before the speech, but no punishment or govt intervention happens until after you violate the statute
· Prior Restraint – the speech is never actually allowed to occur, typically in situation of injunctions against publication, or govt licensing/permit schemes.
· Courts are typically more suspicious of this because the speech is never allowed to occur
· New York Times v. Sullivan
· Facts – NYT runs an ad pointing out contentious things about Alabama police in the 60s, NYT didn’t fact check the ad, relied on reputation of someone involved, turns out it had some factual inaccuracies.  Commissioner of Public affairs, in charge of police dept, and sues for defamation because inaccurate statements about the police reflect on him, argues police action is attributable to him in his capacity as commissioner.  Demands NYT retract the ad, according to Alabama law, NYT asks for clarification, commissioner immediately sues.  The govt action affecting free speech would be the court’s judgement in the suit.
· Holding – court holds that it is not inherently commercial speech just because it is an ad, it is clearly political speech as an expression of grievances (commercial speech is not categorically unprotected, just less protection).  Question is whether protection is forfeit because of falsity of factual statements.  Court says no.  Applies actual malice standard (similar to strict scrutiny) and holds that to get to an approximation of the truth, we need breathing room to allow for hyperbole, exaggeration, mistake, and inaccuracies.  For Commissioner to succeed, he needs to prove the actual malice requirement and prove a libel claim (we apply Strict Scrutiny on public officials bring libel claims re their official capacity).
· Takeaway – falsity or maliciousness of statements against public officials is not enough to avoid free speech protection
· Actual Malice Standard – form of Strict Scrutiny, very deferential to free speech.  To overcome free speech you would have to prove reckless disregard for the truth or actual knowledge of falsity, essentially, the court would need to entertain serious doubts as to the truth.
· New York Times v. United States (Pentagon Papers)
· Facts – President and Secretary of Defense commission of a study of US policy in Vietnam (the Pentagon Papers).  Someone involved tries to get senators to publish it in congress, but fail, so they release it to the press.  NYT starts publishing, Govt seeks injunction.  This is prior restraint.
· Holding – prior restraint causes the court to begin with very strong presumption against the validity of the govt action.  Very heavy burden of proof for the govt, which the court holds they failed to meet.  No injunction.  Concurring justices argue the preliminary injunction should have been dismissed right away.
· Takeaway – a lot of justices argue against the validity of prior restraint altogether.  Freedom of speech is not about access to info, it is about communication of it.
· 1st Amendment does not grant the public a right to access confidential govt information, but if you have it, the 1st Amendment makes it hard to stop you from publishing it
· The guy who leaked the info to the press (mistrial) easily could have been convicted within the 1st Amendment, he was engaged in speech activity, it would have been subsequent punishment, Govt has very strong interest in preventing clear and present danger to US troops
· NYT here left out parts of the information as it would have affected the safety of troops currently in combat, and distributing that information may have subject them to criminal liability under other subsequent punishment statutes.
· Snyder v. Phelps
· Facts – Westboro Baptist Church picketing funeral of soldier killed in combat.  Father sues for intentional infliction of emotional distress.  Jury could find guilty if they found the conduct to be outrageous, which they did.  Church members were lawfully assembled on public property, nonviolent.
· Holding – On appeal it is overturned because outrageous is inherently not content neutral, outrageous has different meaning for everybody.  This is not a time/place/manner restriction, because such restrictions must be content neutral.  This is protected speech; it is political speech about moral and cultural issues. Strict Scrutiny is applied when there is content, so the govt would need compelling interest.  The potential offensiveness of speech plays no role in determining if it is a matter of public concern.
· Takeaway – time/place/manner restrictions must be content neutral, offensiveness of speech is not a compelling govt interest
· United States v. O’Brien
· Facts – law requires draft cards to be on your person at all times, to facilitate efficient operation of the selective service program.  Amendment to the law makes it an offense to forge, alter, knowingly destroy, etc. your draft card.  D publicly burns his draft card
· Holding – govt has important interest in smooth operation of draft system.  Court holds that law is content neutral on its face.  While there is some evidence of a motive to limit free speech, court says it wont strike down an otherwise constitutional statute based on alleged illicit legislative motive.
· Takeaway – Lays out test for Symbolic Speech (which is a bad name, all speech is symbolic), essentially for when there is speech other than written/spoken word, or expression that is a mix of speech and nonspeech elements.  Manner of expression gets Mid-Level Scrutiny, Idea of Expression gets Strict Scrutiny
· Court becomes more protective of the govt during times of war
· Strong Alternative Argument – the restriction was content was based, as indicated by legislative history.  There was already a law in place requiring you to keep card on you, which in effect makes it unlawful to destroy it, so adding this amendment against destroying them is specifically targeting those who do so publicly, those who are making a statement
· Symbolic Speech Test – boils down to whether the restriction is content neutral (is it time/place/manner) and if so, midlevel scrutiny (important govt interest, law substantially related to interest). 
· Is the restriction within the constitutional powers of govt?
· Does the regulation further a substantial govt interest?
· Is the govt interest unrelated to suppression of free expression?
· Is the incidental restriction on alleged first amendment freedoms no greater than is essential to furtherance of that interest?
· Texas v. Johnson
· Facts – Johnson convicted under Texas law outlawing desecration of American flag.
· Holding – flag itself is a symbol, Johnson burns it in front of a political convention as part of a protest, there clearly is a political message here.  The act is therefore expression, it is symbolic speech.  Next must determine if the law is content based.  Law preventing it is not content neutral, because the law allows burning a flag to retire it, but does not allow burning the flag for protest.  Therefore, the law is targeting the message rather than the manner of the expression.  That takes us to Strict Scrutiny, which requires a compelling state interest.  State argues their purpose is to prevent breach of the peace and preserve flag as a symbol of unity and nationhood.  Breach of the peace is a legitimate interest, but facts indicate that’s not the reason why.  Protestors did breach the peace, but only Johnson is charged, none of the protestors.  Preserving a symbolic meaning of the flag is clearly content based, as it would allow positive expression about flag but not negative.  State does not come up with a compelling, narrowly tailored reason, it is unconstitutional.
· Takeaway – this case provides a very good example of symbolic expression that is limited by content based state law, thus raising scrutiny to strict, and looking for compelling reason and narrowly tailored restriction
· Buckley v. Valeo
· Facts – Federal Election Campaign Act limits political contributions to candidates by groups or individuals to $1k, limits expenditures made on behalf of candidates, and limits how much of a candidate’s own funds they may spend on their own campaign.
· Holding – court holds limitation of contributions by individuals/groups is constitutional, because it is a restriction of manner, not content.  Court states that being able to give donations is protected under freedom of association, you donate money to associate yourself, it is imbued with speech, but not a lot, you show support but not why, doesn’t limit what you say, just how much you can say it.  Court looks to compelling state interest of reducing corruption and appearance of corruption (large donations look like quid pro quo), so the court doesn’t scrutinize heavily.  Court does not however limit expenditures made on a candidate’s behalf (make bold statement that there is less chance for corruption), so the only justification to limit it is to equalize the strength of voices, which is foreign to 1st Amendment (we don’t weaken one voice to make another stronger).  Court doesn’t limit candidate’s own expenditure because we shouldn’t limit a candidate’s ability to speak on own behalf (also argues wealthy candidates will not need/get as many donations, but turns out to be untrue)
· Takeaway – Donations are protected as speech and as Right of Association.  Court seems to argue that when we see there is a message, we cant block it, but when we cant see what that message is, we are free to limit it (donations are clearly a message, but not much, we don’t know much about the message, so court thinks its ok)
· Ides thinks this is a terrible decision, it ended up making the campaign finance issue even worse
· Citizens United v. FEC
· Facts – law prevents corporations and unions from using general treasury funds to make independent expenditures for speech defined as electioneering communications (indirect advocacy of a candidate, not mentioning them, but advocating their issues) or speech expressly advocating election/defeat of a candidate.  This takes effect in the 30-60 period during election time.  Citizens United is a nonprofit that produced the film Hillary: The Movie and want to release it on video-on-demand, but it will fall during that period.
· Holding – all corporations can make a PAC to speak on their behalf (they are heavily regulated).  But the court holds that the ability to create a PAC (expensive) does not alleviate the 1st amendment problem of completely prohibiting political speech by a corporation for this time period.  Court also has interest in protecting union members and shareholders from being forced into stances they don’t want to take, but ultimately holds that corporations have 1st amendment protection
· Takeaway – Corporations are protected under the 1st Amendment, and the ability to create a PAC does not allow us to block political speech from corps
· Free Exercise of Religion
· Govt cannot create nor enforce any law that forbids/prevents a person from acting in accord with their faith or divine worship
· Cant interfere with religious prayer, attire, worship, attending religion gatherings, charity
· Countervailing govt interest may interfere with religious exercise

· Categories:
· Religious Beliefs – protected absolutely
· Profession of Religious Beliefs – this falls under freedom of speech (strict scrutiny)
· Religiously Motivated Conduct – divided into 3 categories:
· (1) Targeting Religious Conduct – Activity is regulated because it is religious (apply strict scrutiny)
· Ex: law outlawing ritual animal sacrifice, that is directly targeting religious conduct
· Ask if the law is generally applicable or largely only applicable to religious activities.
· (2) Non-Targeted Conduct – Activity that is regulated in spite of its religious nature (apply rational basis)
· Ex: law outlawing use of peyote for everyone, which prevents native Americans from using it ceremoniously 
· Free Exercise Clause is not implicated if the govt passes a law knowing that it might impact religious conduct, so long as that is not the aim/purpose of the statute.  No strict scrutiny unless govt intended to target religious conduct
· (3) Burdening Conduct – No activity is prohibited/prevented, but the law places a heavy burden on religious conduct (was originally strict scrutiny, but court hasn’t revisited for a long time)
· Seems very similar to non-purposeful, currently is an uncertain area of law (probably can argue rational basis)
· West Virginia State Board of Education v. Barnette
· Facts – Act mandates flag salute and pledge for all students, failure results in suspension, which gets parents in trouble for allowing truancy.  Jehovah’s Witnesses cannot pledge allegiance to any image, and consider flag an image, they sue.
· Holding – the statute is generally applicable to all, so it is neutral on its face, but, it forces you to profess a certain belief, which is protected absolutely.  Court holds unconstitutional.
· Takeaway – This is not targeting religiously motivated conduct, it is an example of targeting religious belief, which is protected absolutely.  One is free to believe anything they wish, and the govt cannot compel you to profess otherwise.
· This case actually also applies to free speech as well as free exercise, as it targets Profession of Religious Beliefs.  You can’t force someone to say something, just like you cant force them not to say something.
· Employment Division v. Smith
· Facts – Oregon makes it a crime for anyone to possess peyote (applies equally to everyone), but has practical effect of outlawing their religious practice.  Native Americans use it for religious ceremony, resulting in them being barred unemployment compensation, due to drug use.
· Holding – the law is religiously neutral and generally applicable, prohibiting or burdening religious conduct is not the object of the law, merely an incidental effect.  This sort of law is not subject to the free exercise clause
· Takeaway – Generally applicable law with no intent to target religious conduct, no free exercise issue
· US is too religiously diverse to allow all religions to have exemptions from various generally applicable laws
· Wisconsin v. Yoder
· Facts – Wisconsin required mandatory schooling up until age 16, facially neutral, generally applicable law.  Amish don’t want kids in school that long for fear of damnation
· Holding – state granted exemption to Amish, held law severely burdened their free exercise, technically overwritten by Smith
· Takeaway – been overwritten, but some exceptions like this exist
· Establishment Clause
· Establishment of Religion = official ecclesiastical institution of religion recognized by law, essentially a state church
· Government may not:
· Establish or designate a state or national church or endorse official religion
· Favor or disfavor any religion
· Promote religion in general (this is controversial, other 2 are generally agreed to)

· Interpretive Theories:
· Separationism – wall of separation between church and state, absolute bar of any govt assistance of religion

· Has never been applied literally, govt is free to provide a church the same basic services as it applies to everyone else

· Lemon Test for determining if something violates separation

· Is there a secular purpose to the measure?

· Is the primary effect to advance or inhibit a religion?

· Is there going to be excessive entanglement with religion?

· Non-Preferentialism – no wall of separation, Establishment Clause only prevents favoring/disfavoring one religion over another, free to prefer religion over no religion

· Compromise Theories:
· Endorsement Theory – there is only violation of separation of church and state if the govt endorses the religion

· Coercion Test – there is violation of separation of church and state if the govt coerces someone into embracing some religious practice

· Historical Validation – what we have always done is okay

· Everson v. Board of Education
· Facts – program provides financial assistance to parents paying to bus kids to school, provides it for all schools, including sectarian ones

· Holding – court upholds program under separationism, because Lemon Test is satisfied, the main purpose is secular (help parents get kids to school), no excessive entanglement with religion, public transportation is similar to providing other basic services that are provided for everyone
· Takeaway – even when applying separationism, it is never applied literally, Lemon Test allows for some support of religious institutions
· Engel v. Vitale
· Facts – NY board of education drafts a prayer and requires teachers to recite it every day, although kids not required to recite it, may also step out (prayers are largely non-sectarian)

· Holding – court holds this is a violation of Establishment Clause, the govt is proscribed from establishing any prayer, govt may not prefer religion over secularism, court used separationism, court said moment of silence is fine (but “moment of silence or prayer” is not, because it promotes prayer)

· Takeaway – govt may not prefer religion over secularism, we are much stricter when children are involved

· Marsh v. Chambers
· Facts – Nebraska legislature opens session with prayer by tax-paid chaplain

· Holding – court allows it based on historical validation, congress has done this since day 1, so the state legislature is equally allowed to do it

· Takeaway – historical validation is okay.  This is also within the legislature, so it doesn’t largely affect the public

· Town of Greece v. Galloway
· Facts – town opens city council meetings with prayer, had always been Christian, although town is diverse, people complain, they brought other religions in (not a lot).  Everyone was equally allowed to do the prayer, however the council put in minimal effort to notify other groups of this
· Holding – court holds there was no coercion, no one was compelled to engage in religious observance (all adults, very different context from schools), historical validation says the town is free to do this.
· Takeaway – the fact that the prayer is sectarian does not mean it violates establishment clause, sectarian is ok so long as everyone is equally able to partake
· 2nd Amendment: Right to Bear Arms
· A well-regulated militia being necessary to a free state, the right of the people to keep and bear arms, shall not be infringed

· United States v. Miller
· Facts – regulation does not allow ownership of sawn-off shotgun

· Holding – court upholds the restriction, 2nd amendment does not support the right to own such a weapon, as it does not even have a military use

· Takeaway – if a firearm has no valid military use, then the 2nd amendment does not support the right to own it

· Case leaves a bit of ambiguity, doesn’t really talk about individual rights, depending how you read into it, you can use it to argue for or against gun ownership

· District of Columbia v. Heller
· Facts – DC law bans possession of unregistered firearms and prohibits registration of firearms, if you already own a registered firearm, it must be stored disassembled
· Holding – court argues that the right to own firearms is not limited to within the context of a militia, that the natural reading of the 2nd Amendment is such that the militia clause merely is an explanation for the codification of the 2nd amendment, while the operative clause guarantees the right to keep and bear arms as an individual right that belongs to all Americans.  Court holds the DC law violates the second amendment.  Significant historical analysis as well as analysis of state constitutions which have limits on gun ownership (implying that the understanding was that the constitution did not impose those limits)
· Takeaway – 2nd Amendment guarantees an individual right to possess firearms in cases of self defense, but that right is not unlimited, it doesn’t confer the right to carry any weapon for any person, that may be limited.  Longstanding prohibition of firearm possession by certain groups such as felons or the mentally ill and prohibition against firearms in areas like schools and govt buildings are still valid.
· 14th Amendment: Due Process of Law & Equal Protections
· Defines Citizenship – all persons born or naturalized in the US, subject to the jurisdiction thereof, are citizens of the US and citizens of the state wherein they reside

· Lays out Privileges and Immunities Clause – applies civil rights to states, incorporates Bill of Rights to the states
· Due Process of Law – no state shall deprive any person of life, liberty, or property, without due process of law (protects application of proper procedure)

· Incorporation Doctrine – incorporates the Bill of Rights against the states, except:
· 5th Amendment – Grand Jury Indictment

· 7th Amendment – Jury Trial Guaranteed for Civil Trial 

· Due Process and Rule of Law are the opposite of arbitrary use of power

· Equal protections – rights against state exercise of power (state action), not private action
· The only exception is slavery or involuntary servitude, that is the one rights provision that covers private as well as state action

· Liberties Protected by the 14th Amendment
· Freedom from Bodily Restraint

· Right of Individual to Contract

· Right to Engage in any of the Common Occupations of Life

· To Acquire Useful Knowledge

· To Marry

· To Establish a Home and Bring up Children

· To Worship God According to the Dictates of your own Conscience

· To Enjoy these Privileges Long Recognized at Common Law as Essential to the Orderly Pursuit of Happiness by Free Men
· On Exam – make sure to identify the state action, make sure to mention that Bill of Rights analysis occurs because of incorporation by the 14th amendment

· Sayans v. Rowe
· State cannot discriminate against newly arrived citizens (ex: you must live here X years before you get Y rights)

· You are free to travel, set up residence, and get rights anywhere equally

· State Action Doctrine
· 2 Types of State Action:

· Easy state action is when you are challenging direct action by a state actor, like the police, for violating constitutional rights while acting in official state capacity

· Hard state action is when a private person or entity should be treated the same as the state, and for sake of enforcement, should be treated as a state actor
· General Rule - When a private person or entity performs a public function, that person may be subject to 14th amendment state action

· Categorical Approach for Finding State Action:
· Public Function Doctrine – a private party is doing something for public function
· Marsh v. Alabama
· Facts – entire town owned by Gulf Shipbuilding Corp., otherwise indistinguishable from other towns or surrounding area, open to public.  Marsh arrested for passing out religious pamphlets on the street after being told to leave.

· Holding – this is not a time/place/manner restriction, because it is complete prohibition (no time/no place/no manner).  A municipality cannot justify something like that premised solely on the fact that a municipality owns the land, so therefore, it cant be justified by the fact that a private company owns it.  It is a town open to residents and anyone who passes through.  The town serves all functions of municipality, so for all intents and purposes it is one, so the court will treat it as one, it is a state actor, and it is violating the first amendment

· Takeaway – if it would violate the law for municipality to do something, then it would also be illegal for a private entity serving a public function to do it

· White Primary Cases
· Political parties ran primary elections, rather than the state

· They are treated as state actors, providing system for election of representatives is undoubtedly a key govt function
· Judicial Enforcement of Private Agreement – there is state action any time a court enforces a contract claim
· Shelley v. Kraemer
· Facts – neighborhood has restrictive covenants to keep it all white, enforced by contract, supposedly applies to new incoming buyers.  Owner willingly sells to black family, neighbors want to enforce the restrictive covenant.
· Holding – private parties are free to make racist agreement with one another without violating the constitution, but the court will not enforce them because that would be the state telling private parties that they have to discriminate based on race.  If an ordinance forced you to do that, it would be unconstitutional, so similarly, a judge cannot order it.  There was a willing buyer and seller.
· Takeaway – contractual agreements between private parties will be subject to same restrictions as state action when the judicial system comes in to enforce them
· Joint Activity between State and Private Person – conspiracy entered together, or, they have a mutually beneficial relationship by depriving someone else’s rights
· NCAA v. Tarkanian
· Facts – UNLV is member of NCAA, must follow its rules.  NCAA places UNLV on probation for rule violations, threatens sanctions if coach Tarkanian not fired.  UNLV doesn’t want to fire him, but does so in order to stay in NCAA without further sanctions.  Coach sues for depriving him of property right (state employment) without due process of law.  UNLV is state actor, NCAA maybe.
· Holding – there is no conspiracy, UNLV didn’t want to fire him.  But there is a mutually beneficial relationship, UNLV gets to stay in NCAA (source of income) and NCAA gets to enforce its rules.  Court holds however that the state actor was the last actor, UNLV, they had a choice to give in to NCAA and fire him
· Takeaway – state actor is the last actor.  Court should have found NCAA to be a state actor (very strong argument that this was mutually beneficial relationship and UNLV was forced, had no other choice), but likely chose not to because they didn’t want to create cause for federal litigation every time NCAA investigates a school
· Finding NCAA state actor would be generally more applicable rule, court found similar CA organization for high schools, the CIF, to be state actor, same function (close relationship to public schools)
· State Endorsement of Private Conduct – if state endorses an activity that would violate the constitution if the state did it, state affirmatively expressing right to discriminate
· Broad Non-Categorical Approach for Finding State Action:
· Does it make sense under these facts to attribute the supposedly private action to the state?

· It may make sense due to reasons represented in categorical approach

· Is the deprivation of rights caused by exercise of a right or privilege created by the state, or was the party charged with deprivation of rights said to be a state actor.
· Substantive Due Process
· Substantive vs. Procedural Due Process:
· Procedural = when the govt acts to deprive a person of life, liberty, or property, it must do so in accord with procedures that are deemed to be fair
· Has to do with arbitrary enforcement of laws
· Substantive = the law itself must be fair and reasonable and have adequate justifications regardless of how fair or elaborate the procedures might be
· Has to do with arbitrary laws themselves
· Categories of Substantive Due Process:
· Textual Rights – incorporation of the rights contained in the Bill of Rights
· These are textual fundamental rights
· Non-Textual Fundamental Rights – rights that are not in the text of the constitution, but exist through body of lawmaking
· All Rights in this category get Strict Scrutiny (except Abortion is variable)
· Non-Textual Fundamental Rights are negative rights, the state cant stop you, but they are not affirmative obligations
· Includes the rights to marry, parental rights in raising children, family integrity, right to intimate association, right to sexual intimacy, right to reject unwanted medical treatment, right to not unduly woman’s choice of abortion
· Non-Textual Non-Fundamental Rights – affirmative rights, can be regulated rather freely, get Rational Basis Review, not strict scrutiny
· Includes right to work, right to education, right to suicide
· Substantive Due Process applies equally to state and federal governments, except the Bill of Rights applies it directly to the federal govt and the 14th Amendment incorporates it on the state governments
· The Lochner Era – court active in striking down economic legislation
· Holden v. Hardy
· States placed limits on hours of work for miners and smelters, court upheld it as legitimate exercise of police power
· Established that such laws are legitimate if there is a rational basis for them, supported by facts, quickly distinguished in rest of Lochner Era.
· Lochner v. New York
· Facts – NY creates legislation limiting work hours for bakers, due to health concerns, passed by state pursuant to its police powers (regulate for health, safety, morals, and welfare of citizens)
· Holding – competing interests of state police power and individual right to contract (14th amendment liberty).  Court holds that a law that interferes with liberty to contract will be found to violate the Due Process clause unless court is convinced that measure was necessary to directly advance an important governmental purpose (almost like strict scrutiny).  States had done regulation like this before for miners, due to danger of the job.  Court ignores the facts presented by state legislature indicating severe health effects in bakeries, and relies on common understanding that baking is not unhealthy (improper).
· Takeaway – court emphasized importance of the basic liberty of the individual to contract, but this has since been overruled and courts now apply Rational Basis review to determine if governmental deprivation of property or economic rights is so arbitrary or unreasonable as to violate substantive due process
· If state action falls outside of the police powers, it is invalid
· Lochner had the right idea (law just needs to be reasonable), but applies it wrong (using strict scrutiny instead of rational basis), and ends up finding a reasonable law unreasonable
· Meyers v. Nebraska
· Facts – state statute prohibits teaching German to students who haven’t completed 8th grade
· Holding – court finds it unconstitutional for arbitrarily and unreasonably interfering with rights of parents
· Takeaway – case declares that right to acquire useful knowledge, marry, establish home, bring up children, and enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men, are all liberties protected by the 14th amendment
· Pierce v. Society of Sisters
· Oregon law requires all children 8-16 to attend public school rather than private school
· Court finds law unconstitutional for violation of due process, it unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of their children
· Post-Lochner Era
· Major Changes:
· Liberty to Contract is not a fundamental right subject to strict scrutiny
· Liberty to Contract is now an ordinary liberty, in reviewing laws that impair this liberty, courts are to treat measure as being presumptively valid and not substitute own judgement for that of the legislature
· Laws seeking to redress inequalities in wealth or bargaining power no longer overturned on ground that they don’t further a public good
· Ferguson v. Skrupa
· Facts – Kansas outlaws business of debt adjusting and debt consolidation except for by attorneys
· Holding – court holds that is not for the court to assess the wisdom of the law, that is the job of the legislature, shouldn’t hold things unconstitutional merely because the court finds it unwise
· Takeaway – establishes a very weak Rational Basis test, almost no teeth at all, hands off approach, courts are not supposed to sit as a super-legislature and assess the wisdom of the legislature’s decisions.  If it doesn’t violate a constitutional provision, the court wont overturn it
· Overrules Lochner, kind of gets rid of substantive due process unless it has to do with fundamental right
· Harlan Dissent – should use deferential reasonable standard, not assess wisdom of law, but ensure it is reasonable and not arbitrary
· Poe v. Ullman
· Facts – Connecticut law bans use of contraceptives and bans doctors advising their use, but law never really enforced.
· Holding – court holds the case is not justiciable, because the law has never been enforced, so Ps don’t have standing
· Takeaway – comes from Harlan’s dissent, look at the right being interfered with balanced against the interest of the state
· Nature of the right, location of intrusion, degree of intrusion, the more fundamental the right, the stricter the scrutiny
· Griswold v. Connecticut
· Facts – plaintiffs now have standing to bring challenge against Connecticut’s ban on use of contraceptives and doctors advising use of contraceptives, because they were prosecuted. 
· Holding – court strikes down the law as a violation of due process by interfering with right of privacy in marriage and by in effect allowing the govt to invade the sacred precincts of the marital bedroom.  Court uses very strict standard of review and strikes it down without much consideration of the state’s justification
· Takeaway – this case finds a fundamental right of marital privacy, created by a zone of privacy.  This right is derived from 1st amendment right of association, 3rd and 4th amendment protection of the home, and 5th amendment guarantee against self incrimination.  This case provides the foundation for protection of liberties not enumerated in the constitution or bill of rights.
· This right has such a long history and tradition, and plays such a significant role in our society, it is well established and should be granted strict scrutiny
· You want to define the right as specifically as possible, and show that it is in close proximity to something already identified and protected by the court.
· Harlan Concurrence – law not irrational, but it is unreasonable
· White Concurrence – law has no connection to its stated lawful purpose of preventing illicit relationships (these people are married)
· Goldberg Concurrence – 9th amendment protects the right of privacy as a right retained by the people
· State of Substantive Due Process for Liberties Now
· For Textual Fundamental rights, just apply the Bill of Rights, strict scrutiny
· For Non-Textual Fundamental rights, like personal privacy, we use very strict scrutiny
· For Non-Textual Non-Fundamental rights, like economic regulation, challenging them is basically useless, court uses very deferential rational basis for economic regulation affecting liberty
· Abortion
· Roe v. Wade
· Facts – Texas law criminalizes abortion except in instances where needed to save life of mother, justified by: concern with safety of procedure/protecting women’s health, and, state interest in protecting prenatal life.
· Holding – in determining whether this is just a regular liberty interest (I guess non-textual non-fundamental) or a fundamental right, the court decides it is fundamental.  This is justified because abortion falls within Right of Privacy and Autonomy.  Fundamental right triggers strict scrutiny, so Texas must demonstrate compelling state interest and narrowly tailor it, which it fails to do.  Court declares law unconstitutional, comes up with trimester approach.
· 1st Trimester – fetus not viable, abortion at this time is very safe, state has minimal interest, state cant really regulate
· 2nd Trimester – state may regulate here to the extent that it relates to preservation and protection of health, can regulate the medical procedure
· 3rd Trimester – fetus becomes viable, state interest in protecting prenatal life becomes compelling, state may regulate as far as proscribing all abortion here
· Exception – always an exception for when necessary to preserve life of the mother
· Takeaway – this issue could also have been analyzed under parental rights and rights to sexual intimacy, but overarching decision is that Right to Privacy is broad enough to include abortion.  Case received a lot of backlash, it should have just declared the law unconstitutional, and then remanded, allowing states to find the proper solution, rather than creating its own solution
· Planned Parenthood of Southeastern Penn. v. Casey
· Facts – law regulating abortion in second trimester, along with other requirements (consent for minors, waiting period, etc.)
· Holding – court holds that the trimester approach from Roe is too restrictive, overrules it.  Comes up with unique rule for abortion called the Undue Burden Test.  Court holds that up to the point of viability, the state is free to regulate as long as it does not impose an undue burden on the mother’s choice, post viability state can ban abortions so long as there is an exception for preserving health of mother
· Takeaway – don’t apply strict scrutiny or rational basis for Abortion, we apply Undue Burden Test for abortion:
· A law will be found to impose an undue burden if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.
· Undue Burden is automatically an Unconstitutional Burden and is Invalid
· Factors that Must be Considered when Overruling Prior SCOTUS Decisions
· Has Rule Proved to be Intolerable in Defining Practical Workability/
· Has Rule been Subjected to Reliance that would lend Special Hardship as a Consequence of Overruling?
· Have Related Principles of Law so far developed to have left the old rule no more than a remnant of an abandoned doctrine?
· Have Facts Changed or Come to be Seen so Differently, so as to Rob the Old Rule of Significant Application or Justification?
· Right to Sexual Intimacy
· Bowers v. Hardwick
· Law outlawed sodomy as applied to homosexuals, state’s interest was morality (apparently), court used rational basis and said it was fine, upheld it without looking at it as equal protections issue
· Court held anal sex is not a fundamental right
· Lawrence v. Texas
· Facts – state criminalizes engaging in same-sex sexual conduct, Ps challenge it as a violation of the 14th amendment
· Holding – court strikes down the law, court doesn’t state that the liberty to engage in intimate sexual behavior between consenting adults is a fundamental right, but states that this law does not satisfy rational basis.  The law is arbitrary in light of no real countervailing state interest (balancing).
· Takeaway – case overrules Bowers, does not make Sexual Intimacy a fundamental right, but holds morality is not a legitimate state interest that will satisfy Rational Basis.  There needs to be a reason why the state thinks the act is wrong, must show more than immoral
· Equal Protections Clause
· Definition – it is unlawful to make any law that treats groups differently based on some classification, if the trait on which the classification is based not justified
· Difference between Equal Protections and Substantive Due Process
· Substantive Due Process – can we justify the govt intrusion?
· Equal Protections – can we justify treating groups differently?
· Equal Protections clause does not outlaw all forms of discrimination (essentially all laws discriminate), but it prohibits the govt from engaging in arbitrary or invidious discrimination
· Employing classifications that cannot be justified on the basis of any legitimate govt interest and that are perhaps adopted merely for sake of harming particular group
· Constitution itself did not include an equality clause (cuz slaves), but the equality principle comes form 5th amendment due process
· Three Tiers of Scrutiny for Equal Protections Issues
· Strict Scrutiny – for suspect classifications (must be a compelling reason and must be narrowly tailored, least discriminatory way of achieving goal, no alternative)
· Race, ethnicity, religion, alienage, national origin
· Selectively burdens the exercise of a fundamental right
· Intermediate/Midlevel Scrutiny – for quasi-suspect classifications
· Gender (but after VMI case, its Heightened Midlevel Scrutiny, basically strict)
· Illegitimacy
· Rational Basis – for classifications that are not suspect or quasi-suspect and do not discriminate with respect to a fundamental right (can come up with pretty much anything rational)
· Main Issue in Equal Protections cases – the case dispute is almost always revolving around whether there was discrimination occurring, rather than was there a compelling interest (because to get to that point, you have to admit there is discrimination but it was justified, much harder to satisfy), which would have to be proven under strict scrutiny
· Prima Facie Case:
· Impact – the statute has disparate or disproportionate effect on particular class
· Purpose – intent, discriminatory purpose or design
· Forms of Statutory Discrimination
· On its Face – text in the statute is discriminatory (intentional), proves intent and is enough to end inquiry
· By Design – designed to make it apply in a discriminatory way (intentional), has to be shown
· As Applied – statute itself not discriminatory, but it is executed in a way that is discriminatory (intentional), has to be shown
· In Effect – not intentional, but discrimination results anyway (doesn’t show intent)
· Race and National Origin Discrimination
· Apply Strict Scrutiny, almost always fatal
· Yick Wo v. Hawkins
· Facts – can operate laundry freely in brick buildings, but wood buildings need permit from board of supervisors to operate a laundry.  200 Chinese not able to get permits, 80 non-Chinese get permits
· Holding – court holds the law is unconstitutional because it is discriminatory as applied.  The law is facially neutral, but is applied in such a way that it discriminates against Chinese.  The board’s use of discretion in granting permits was arbitrary.  Court sees impact on Chinese, and purpose/intent indicated by the way it is applied.  Court didn’t reach application of strict scrutiny, because they found discrimination as applied.
· Takeaway – dispute over whether discrimination is occurring, not whether it was justified, court found discrimination and held it unconstitutional, you can find intent if impact/effect is very severe
· Korematsu v. United States
· Facts – WWII, military designates military exclusion zones on west coast, executive order requires all people of Japanese descent to be removed from areas, Korematsu stays
· Holding – court holds it is racially based, so it is immediately suspect, and we apply Strict Scrutiny, court holds this is discriminatory On Its Face.  Court finds the order justified in light of perceived military emergency and fear of espionage and sabotage during wartime.  Court is very deferential to the military.  Finds Military justification to be compelling.
· Takeaway – Court tends to become more deferential during war time, and equal protections may apply more weakly during wartime.  This case would not be decided this way today.  Despite Strict Scrutiny, court upheld it.
· Dissent – should apply strict scrutiny to the facts themselves, not just the govts reason
· Only case in modern times upholding racial discrimination
· Overruled in 1984, proven that govt withheld facts
· Brown v. Board of Education
· Facts – issue of whether to overturn Plessy v. Ferguson, most cases to approach it found the schools were not equal, so they didn’t reach the questions of whether it is legal to have schools that are separate if they are in fact equal
· Holding – law classifies based on race on its face, there is intent there.  Question is whether separate schools, even if equal, deprive minority kids of equal education opportunity?  Court looks at history of the law, but way back, there wasn’t really a public school system, facts have changed substantially since then, so we have to look at present facts.  Court finds immeasurable, intangible differences that cannot be made equal, even if the facilities are equal, such as social interaction, mainstream connection/networking, exclusion from mainstream socioeconomic way of life, feelings of inferiority in the community.  Court holds separate is inherently unequal, strikes down Plessy
· Takeaway – it is impossible to equalize opportunity, case learned from Roe, declared it unconstitutional but did not issue remedy, left it to states
· 14th Amendment was specifically created to prevent racial discrimination against African Americans post slavery
· Loving v. Virginia
· Facts – law makes interracial marriage illegal (it is a race discrimination and fundamental rights case).  State argues that it applies the law to all races equally, so it isn’t discrimination.
· Holding – court holds that the law, even if punishing all races equally, is triggered by the racial composition of the couple, so it is discriminatory based on race, highly suspect, it is subject to strict scrutiny.  Only purpose that can be gathered from the facts is that the law is promoting white supremacy, so there is no compelling state interest.  Unconstitutional.
· Takeaway – law can be discriminatory and subject to strict scrutiny even when it appears to apply equally, if it is triggered by a racial classification.  An additional argument here can be made under substantive due process, as this interferes with the fundamental right of marriage
· Classifications Based on Gender
· Largely the same as Racial classification, except we apply Midlevel Scrutiny instead of strict scrutiny
· Gender and Illegitimacy moving closer to Strict than Rational
· Quasi Suspect
· United States v. Virginia
· Facts – Virginia Military Institute, all male public school, intense military adversative method, extreme loyal alumni base.  Women inquire about applying, no women admitted.  Appellate court gives them options to either admit women, create parallel institution for women, or go private school.  VMI creates parallel VWIL for women.  Program ends up being non military style, so its nothing like VMI
· Holding – Court holds there is gender discrimination on its face here.  Apply midlevel scrutiny, but for gender, it becomes Heightened Midlevel Scrutiny, almost Strict Scrutiny.  State must show important govt objective and must show that the discriminatory means employed are substantially related to achieving that objective.  Here the state objective was to provide educational diversity (by providing different kind of education, single sex) however, under heightened scrutiny we look at the facts and see that the all male attribute is just a hold out from when all schools were all male, it was not done for purpose of ed diversity.  The parallel VWIL is not remotely equivalent, like Brown, it cant replicate the prestige and weight of VMI degree and doesn’t grant access to that alumni network.  Argument that they would have to change VMI method to accommodate women is based on stereotypes, so that doesn’t work.
· Takeaway – Heightened Midlevel Scrutiny for Gender, parties who seek to defend gender based govt action must demonstrate Exceedingly Persuasive Justification.  The govt object must be genuine, not hypothesized, not created post hoc, and not based on gender stereotypes. (educational diversity justification was made post hoc)
· Non-Suspect Classifications
· Court not willing to expand strict scrutiny to new classes, so any classes that aren’t already under Strict or Midlevel fall under Rational Basis
· Rational Basis is applied with a bit more rigor than normal, don’t just take states word for it, look at facts to see if the justification is rationally related to the discrimination.
· City of Cleburne v. Cleburne Living Center, Inc.
· Facts – city requires permits for homes for mentally disabled, insane, and penal facilities, but no other kind of group home.  Group home for mentally disabled is denied permit.
· Holding – Court refrains from adding mental disability to higher level of scrutiny and proceeds with Rational Basis, presuming it valid, unless it violates a fundamental right.  There is a drastic range of mental disability, and state has legitimate interest in regulating and providing for them.  Discrimination must only be rationally related to that interest.  Court holds it is rationally related, but, denies equal protection because there was no rational basis for denying the permit.  The city would allow any other kind of group home (frats) without concern to congestion, neighbors, flood plain, etc., so all concerns raised by city for the mentally disabled home are thwarted when we see that they would let anyone else live there without permit.
· Takeaway – Mental disability is not a suspect class.  We can see that there may be rational basis for discrimination of mentally disabled in order to provide for them, but there may be no rational basis for doing so in a particular case.  See if the facts support the asserted rational basis
· Fear of neighbors cant be a rational reason, because deciding on that issue would be institute

· Equal Protection & Fundamental Rights
· If a law discriminates by infringing on a fundamental right (enumerated and nonenumerated) can only be upheld if they survive Strict Scrutiny, just like discrimination against suspect class.
· Meaning, the person may be in a non-suspect class, but if the discrimination against them affects fundamental right, its Strict Scrutiny
· Obergefell v. Hodges
· Facts – state does not issue marriage license to same sex couples nor does it recognize lawful marriage of same sex couples married elsewhere.
· Holding – sexual orientation is not listed under suspect class, however, the law discriminates against a non-suspect class with respect to a fundamental right (right to marry).  Court holds that by granting gay people the right to marry, it is not finding a new fundamental right to gay marriage, but is finding a new way of thinking about an existing fundamental right.  Court holds a ban on same sex marriage denies all benefits of marriage granted by society to gay couples.  This is unconstitutional, and states must give full faith and credit to marriage licenses of other states 
· Takeaway – perfect example of non-suspect class (maybe should be) being discriminated against with regard to a fundamental right.  Right to marry is a fundamental right in of itself (it is not creating a new right to grant right to gay marriage or right to interracial marriage)
