Congress only has the power to create laws that carry out the powers enumerated to it in the Constitution.
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Congress’s Enumerated Powers in 1868

1. “Lay and Collect Taxes” 9. “Constitute Tribunals”

2. “Borrow Money” 10. “Punish Piracies”

3. “Regulate Commerce” 11. “Declare War”

4. “Uniform Laws on Bankruptcy” 12. “Raise and Support Armies”
5. “Coin Money” 13. “Maintain a Navy”

6. “Punishment of Counterfeiting” 14. “Calling forth the Militia”

7. “Establish Post Offices” 15. “Disciplining the Militia"

8. “Promote Progress of Science” 16. “Exclusive Legislation”

17. “Make all Laws which shall be necessary
and proper for carrying into Execution the foregoing Powers”

13th Amendment, TIETEEaEEES 14th Amendment,
3 :




Marbury v. Madison 
· role of judiciary to say what the law is

· Federal courts have authority to invalidate law violating the constitution 

Justiciability

· Is the issue suitable for judicial resolution?

· Political or legal questions? From Nixon v. United States

· Is the plaintiff entitled to sue?

· Constitutional standing issue – from Lujan v. Defenders of Wildlife 

· Is the timing right?

· Ripeness (too early) – When can they sue?

· Mootness (too late) – When is it too late to sue?

Political Questions 

A controversy is nonjusticiable—i.e., involves a political question - where there is “a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it

Political questions (shorthand for saying action is up to Executive or Legislative discretion): 

· Whether a foreign nation is still a treaty party 

· Which competing government U.S. should recognize 

· Status of a conflict between foreign nations

· When a war has ended 

· National Boundaries 

Moved away from categorical approach to criteria (from Baker):

1. If constitutional text already commits the authority to a political branch, not appropriate for court to decide (Nixon)

2. Lack of judicially discoverable/manageable standards for resolution – very “mushy” seems that court could or could not find standards of resolution if they wanted to

3. Requires an initial non-judicial policy determination – In order to reach the decision, you have to decide what the fundamental policy the government should take is ( then its not appropriate 

a. For instance China v. Taiwan

4. Would express lack of respect for other branches – mushy

a. Anytime you say another branch of government got it wrong could be interpreted as disrespect 

b. On the other hand could quote John Marshall in Marbury v. Madison – it is up to the judiciary to say what the law is

5. Unusual need for adherence to a prior decision

a. For instance, if Congress has voted to declare war, the court as a matter of nationalism may need to go along with it

6. Potential embarrassment from multifarious pronouncements by different branches 

a. For instance, if President announces foreign policy, it would be embarrassing for our courts to come along and disagree/rebuke him

Standing 

99% make it to this stage

The irreducible constitutional minimum of standing for invoking federal jx contains three elements:

1. The plaintiff must have suffered an “injury in fact” – an invasion of a legally protected interest which is:

a. Concrete (tangible) and particularized (an injury that is unique to you or a defined group of people)

b. And actual (already occurred) or imminent (about to occur); not conjectural or hypothetical 

2. Caused by the defendant (Causation)- There must be a causal connection between the injury and the conduct complained of - the injury has to be fairly tracible to the challenged action of the defendant and not the result of the independent action of some third party not before the court 

3. Redressability - It must be likely as opposed to merely speculative that the injury will be redressed by a favorable decision

No general “taxpayer” standing relating to tax spending (Vietnam war)

· Narrow establishment clause exception in regard to the bar against taxpayer standing in the case of government spending money on religion (Flast v. Cohen) – for instance, government aid to private schools - probably closed???

Prudential Standing Rules (aren’t mandated by Constitution but still applied)

Party may generally only assert own rights, thus “third party” standing is limited 

Recognized exceptions: 

· Where the third party is unlikely to be able to sue 

· For instance, on behalf of illegal immigrant or someone that does not have resources 

· Close relationship between plaintiff and third party 

· For instance, a parent on behalf of a child, a spouse, even doctor/patient 

· Overbreadth Doctrine (first amendment) – If a law or restriction on speech seems to be overbroad, court can potentially be generous in terms of people that might be harmed 

Statutory suit limited to “zone of interests” – must fall within the zone of interest of the statute. For instance, if a statute is involved with environmental protection and says that X class of people can sue, the court is going to be pretty strict in limiting the cause of action to X class

Associations can seek injunctions/declaratory judgements on behalf of members if: 

1. Members would have standing in their own right 
a. Do standing analysis here
2. Issue is germane to organization’s purpose 

a. Here, was to sell and promote WA apples thus germane 

3. Claim/relief does not require individual members’ participation (individual damages not available)
a. NC’s justification was to protect consumers from multiple and thus confusing apple standards. This would have been legitimate if there was no conflict with federal law and there was no discriminatory motivation (which there was here)
· Legislatures rarely have standing. Usually is either a political question or have to have voted and won, and the president still went on with what they were doing

Ripeness – When is a case sufficiently mature or developed for a court to hear?

Not ripe - when there is no actual or imminent harm

Mootness – When is it too late to sue? When the court can no longer take any action to redress the injury

However, mootness isn’t dispositive. There are some instance in which a court will continue to hear a case even though it could be said to be moot

· When there is a collateral injury that survives resolution

· Criminal conviction resulting in loss of voting rights

· For instance, after a person has already served their prison sentence the court might say it is moot. But if it was a felony and the person lost their voting rights, can still have a case over that

· Some civil remedy remains viable 

· The court can’t give you your time in jail back, but maybe you can receive compensation

· Capable of repetition yet evading review – Used in an abortion context. As is, pregnancy only takes 9 months and it takes essentially that much time to just be heard in court, thus there would have been no practical way for the court to ever hear it otherwise

· Injury must be of type likely to happen to plaintiff again

· Type of injury must be of limited duration (such that a court could not hear it without it being unripe/moot)

· Voluntary Cessation – If a person is harming another, and fears that they will be sued, they might voluntarily cease the action

· Defendant free to return to harming conduct at any time (no legal barrier)

· Class Actions 

· Certified class actions can continue w/o named plaintiffs (perhaps they are no longer harmed but the larger issue and class is at play)

OLC ERA Memo Takeaways 

· All 3 branches have duty to uphold the Constitution 

· Senior officials all swear oath to support 

· Each branch must interpret 

· Congress in enacting laws 

· Executive in executing laws 

· Judiciary in deciding cases 

· Women not given equality by Constitution 

· Protections largely statutory 

· E.g. Civil Rights Act of 1964 Title VII

S. Ct. and States Takeaways

· S. Ct. has final say on all federal law questions 

· Includes Const/statutes/treaties/regulations

· Can hear direct appeal of “final” state decision

· No authority if “adequate and independent” state law basis for decision – for example, if right against illegal search existed in both State and Federal constitution, and the state supreme court decided the issue on the bases of the state constitution, then arguably there is nothing for the supreme court to review. ( The federal supreme court looks to whether state is constitutional, but if the state wants to give even more protections then they can’t do anything to stop them

· State court must cite state law authority (and be explicit) to qualify though (Michigan v. Long 1983)

· If state court is silent on state or federal law, then Supreme Court can presume it used federal

McCulloch v. Maryland Key Holding (takeaway)***
Necessary and Proper Clause (Article 1, Section 8, Clause 17) – to make all Laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or any department or officer thereof.”

· Legislature has discretion to decide how to attain ends “in the manner most beneficial to the people” – legislature essentially gets to decide what is necessary to carry out the ends authorized by the Constitution 

· Let the end be legitimate, let it be within the scope of the constitution and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with letter and spirit of the constitution, are constitutional”

· Courts should look to see if the power Congress is trying to exercise is contained in the Constitution and unless there is some specific prohibition in the Constitution, Courts should uphold the actions of Congress

· For instance, if blatant violation of 1st Amendment, then that is a different story

Supremacy Clause – Article 6 Clause 2 - “This constitution, and the laws of the United States which shall be made in pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme law of the land; and judges in every state shall be bound thereby, any thing in the Constitution or laws of any state to the contrary notwithstanding”
Commerce Clause – Article 1 Section 8 Clause 3 – Gives Congress the power to regulate commerce with 1. foreign nations, and 2. among the several states, and 3. with the Indian tribes

· Commerce is “intercourse”; includes movement and navigation (Gibbons)

· Power is very broad and limited only by other constitutional provisions (Gibbons)

· For instance, power committed to a state or an individual right

· Can prohibit items from interstate movement (Ames/Darby/Wickard)

· Can exclude based on health, morals, or welfare – tantamount to a police power 

· For instance, minimum age/working hour rules 

· Does not include purely intrastate matters/manufacturing, but effect on interstate commerce can permit regulation (Darby/Wickard)

· Congress can regulate (Lopez):

· Channels of interstate commerce (the ways things move, such as highways, trucks, trains, airlines)

· Instrumentalities of interstate commerce (persons/goods actually moving – people on business or engaged in leisure travel (commerce not limited to “commercial activity”), lottery tickets, illegal drugs, merchandise)

· Intrastate activities having “substantial effect” on interstate commerce (wheat grown on a farm)

· Regulated activity must be economic in nature (Lopez) – no foul-proof test available

· Aggregation Principle - Here they extended the substantial effects test again ( even if Filburn’s small amount of locally consumed wheat did not have a substantial effect on interstate commerce, when all of the locally consumed wheat nationwide is considered together, in the aggregate, it will have a substantial effect on interstate commerce
· Cannot compel engagement in commerce (Sebelius)

· Congress can delegate authority to regulate commerce to states

· Jurisdictional Hook - the theory that Congress could regulate local activity to utilize items that had previously traveled in interstate commerce. Essentially once an item has traveled in interstate commerce, it forever retains that trait (Heart of Atlanta)
Substantial Effects Doctrine – The Commerce Clause gives Congress the power to regulate/prohibit interstate commerce. But when the Commerce Clause and the Necessary and Proper Clause are used in conjunction, Congress also has the ability to regulate intrastate activity that has a substantial effect on interstate commerce.

· Manufacture is not commerce (they only enter into commerce after they are manufactured)

· Power to regulate includes power to prohibit

· Congress can exclude from commerce that they think are contrary to the public health, morals, welfare 

· Congress cannot interfere with traffic or commerce in lottery tickets carried on exclusively within the limits of any State
· The court found that it did not matter if Congress’s true motivation was to restrict local activity ( “whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the Commerce Clause 
HOA Motel

They applied the substantial effects test and found that, “the power of Congress to promote interstate commerce also includes the power to regulate the local incidents thereof, including local activities in both States of origin and destination, which might have a substantial and harmful effect upon that commerce”
Not decided solely on the basis of the commerce clause, but also the necessary and proper clause  “How obstructions in commerce may be removed – what means are to be employed – is within the sound and exclusive discretion of the Congress. It is subject only to one caveat – that the means chosen by it must be reasonably adapted to the end permitted by the Constitution. We cannot say that its choice here was not so adapted”
The Spending Clause - Article 1 Section 8 Clause 1 – (even though there is no explicit authority that allows Congress to spend money) Congress shall have power to law and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States; but all duties, imposts, and excises shall be uniform throughout the United States 

· Underlined is known as the Tax power; italicized is the spending power

Congress can spend money in order to provide for the common defense and general welfare of the United States but Congress lacks the power to direct or commandeer states to take certain actions

Spending Power - 

Identified limits on the spending power:

· Must be in support of the “general welfare” (or defense)

· Any conditions must be unambiguous 

· States have to know what they need to do to qualify, and what they will gain/lose by doing/not doing it

· Must be related to federal interest in particular national projects or programs

· Like Dole, drinking age and highway safety are directly related

· Must not violate other constitutional provisions 

· i.e. things like religion or free speech

· Cannot be so coercive that “pressure turns into compulsion” 

· No bright line

Dole

“The spending power is of course not unlimited, but is instead subject to [four] general restrictions”

1. The exercise of spending must be in pursuit of the general welfare 

a. Satisfied here because varied drinking ages created incentives or teens to drink and drive across state lines – “The means [Congress] chose to address this dangerous situation were reasonably calculated to advance the general welfare” 

2. Congress must condition funds “unambiguously” - so that states know what they are getting into when they accept federal funds (they need to know what they need to do to get the money so they can make an informed choice)

a. Here, the condition was clear and unambiguous 

3. The conditions must relate to the federal interest for which the federal spending program was established 

a. Here, “the condition imposed by Congress is directly related to one of the main purposes for which highway funds are expended-safe interstate travel” – i.e. federal highway safety

b. Did not define how closely related the condition must be to Congress’s purpose

c. O’Connor’s dissent provides a more constraining test for relatedness/germanenesss 

4. Other constitutional provisions may provide an independent bar to conditional grant of federal funds 

a. The court held that the 21st Amendment, which allowed states to regulate alcohol, was not such a bar and neither was the 10th Amendment 

5. Although Chief Justice Rehnquist listed four factors, he then recognized a fifth and very important limitation ( A condition becomes unconstitutional when the financial inducement offered by Congress might be so coercive as to pass the point at which pressure turns into compulsion (i.e. though they might have choice on paper, in reality they do not)

a. When compulsion exists, that would make the condition commandeering 

b. In this case however, South Dakota would only lose 5% of its federal highway funds (which was deemed by the court to be a relatively mild encouragement). Therefore, the condition was constitutional 

Taxation Takeaways

· Taxes can have a regulatory purpose 
· Not limited to scope of other enumerated powers

· Congress can tax things it can’t regulate 

· For instance, Congress doesn’t have the power to ban smoking, but through the tax power can disincentivize it

· Can tax inactivity 

· Validity of tax is not dependent on nomenclature (or what Congress calls it, i.e. Congress calling it a penalty instead of a tax in Sebelius)

· “Tax” invalid if it is an actual penalty. Indications include:

· Based on “wrongfulness” of conduct 

· If “knowingly” conduct taxed while, same conduct but “innocent” not taxed, then it is a penalty

· If it’s a true tax, should apply evenhandedly to anyone that engages in the conduct 

· Degree of burden involved 

· Larger burdens more likely to be penalty 

· Payable to regulatory rather than taxing entity 

· Characteristics of Penalties:

· Generally imposes a pretty heavy burden 

· Generally penalize people for wrongdoing – if you knowingly do something wrong, you are fairly subject to a penalty 

· Look to the agent in the federal government 

· If penalty, would expect it to be enforced by an agency of the federal government that has some sort of actual enforcement powers

· Characteristics of tax

· Imposes only a modest burden

· Neutral Judgement - Taxes might be imposed to incentivize behavior, but even if we do not like the behavior, we do not say it is legally wrong 

· I.e. it is not a crime to smoke cigarettes even if they are taxed to disincentivize their use

· Collected by IRS

Sebelius 

If it’s a tax, can use the broad tax and spend power that allows us to go beyond the scope of other enumerated powers. If it’s a penalty we’re constrained to the specific enumerated powers of Congress, can only penalize you if violate a law that is enacted based on a provision other than the tax and spend power 

Roberts justifies this by

· “duty to save statutes (acts of Congress) from unconstitutionality (rather than strike them down)”

· “Fairly possible” language – we do not have to limit Congress to the best meaning of the language in the statute. In an effort to save a statute constitutionally, we can apply an interpretation of the language which is fairly possible 

· Here it is fairly possible to consider this a tax rather than a penalty even though Congress had used the word penalty

· Characteristics of Penalties:

· Generally imposes a pretty heavy burden 

· Generally penalize people for wrongdoing – if you knowingly do something wrong, you are fairly subject to a penalty 

· Look to the agent in the federal government 

· If penalty, would expect it to be enforced by an agency of the federal government that has some sort of actual enforcement powers

· Characteristics of tax

· Imposes only a modest burden

· Neutral Judgement - Taxes might be imposed to incentivize behavior, but even if we do not like the behavior, we do not say it is legally wrong 

· I.e. it is not a crime to smoke cigarettes even if they are taxed to disincentivize their use

· Collected by IRS

Limits on State Taxation Takeaways

· McCullough v. Maryland – states cannot tax federal government institutions 

· Applies to legal burden of tax – states cannot tax in such a way that the federal government or an entity of the federal government would have the obligation to pay the tax

· Does not prohibit non-discriminatory taxes ultimately paid with federal funds 

· Taxes on government employees/retirees is fine (the individual person has the obligation to pay the tax, not the government) 

· Taxes on government contractors 

1. Power to tax is concurrent power

2. Doesn’t have Constitutional but instead political limits

a. Depends on constituents taxed – people would kick them out

3. The power to tax involves the power to destroy 

4. Federal supremacy could be defeated if states could tax its activities 
Requirements for State Taxing Commerce 

1. Activity has to have a substantial nexus to taxing state 

a. Truck in interstate commerce imposing wear and tear on highways count

2. Tax is fairly apportioned – has to be divided in an equitable way among the users of the service the state is providing, or related equitably to what the state is taxing 

a. For trucks, based on the miles it drives in each state 

3. Tax is non-discriminatory to interstate/foreign commerce 

a. If imposing tax on miles driven in state by trucks, then that tax rate has to be the same for both in-state and out-of-state trucks

4. Tax has to be fairly related to services provided by the state 

a. If putting a tax on commerce passing through the state, then the state has to be providing a benefit to that entity (truck using the highways, tax is based on mileage you drive using that highway, and funds are directly applied to maintaining the highways)

Foreign Affair Powers

Treaty Power - Article 2 Section 2 Clause 2– The President shall have power, by and with the advice and consent of the senate to make treaties, provided two thirds of the senators present concur (effectively created by Missouri v. Holland)

Missouri v. Holland Takeaway 

The holding as commonly understood: 

1. U.S. government has sovereign authority to make treaties equal to that of all other nations 

a. Not limited to specific grants of federal power enumerated in the Constitution 

2. Congress may enact legislation “necessary and proper” to implement treaty terms 

3. Bill of Rights as (only?) constraint 

Treaty Takeaways 

· “Self-executing” treaty effective upon ratification

· “equivalent to an act of the legislature, whenever it operates of itself without the aid of any legislative provision”

· “Non self-executing” treaty requires implementing legislation to be enforceable by courts 

· “but when the terms of the stipulation important a contract, when either of the parties engages to perform a particular act, the legislature must execute the contract before it can become a rule for the Court” 

· If treaty and statute conflict, “last in time” (the last one) prevails (treaty must be “self-executing” to override statute)

· No hierarchical distinction between the ctwo

· Courts should construe so as to give effect to both (If they conflict, court should try to read them in a way that they do not conflict if possible without violating plain language of either)

· Commonly assumed Presidents can withdraw U.S. from treaty (no case has reached merits) 

· Executive agreements legally equivalent to treaties 

· Binding on U.S. internationally 

· Preempt conflicting state law 

Is a treaty provision self-executing? 

1. Is there anything in the Constitution that says for instance whether an international court decision is binding on the United States? No 

2. Do we have a statute or self-executing treaty that tells us that? Yes, UN Charter says international court decisions are binding on the parties and the US is a party to the UN charter 

3. Then the question is, is that provision self-executing or non-self-executing?

Article II Treaty Agreement – made pursuant to Senate-approved treaty provision

Congressional-Executive Agreement – made pursuant to ex-ante authority in statute; or legislatively endorsed ex-post by both houses 

Sole-Executive Agreement – no specific congressional authorization or subsequent approval

· Executive power includes foreign affairs 

· Federal gov. has almost exclusive foreign affair power

· Executive agreement preempts state law
War Power of Congress 

Article 1 Section 8 – the Congress shall have power: 

· To declare war, grant letters of marque and reprisal, and makes rules concerning captures of land and water;

· To raise and armies [appropriations limited to two years]…

· To provide and maintain a navy;

· To make rules for the government and regulation of the land and naval forces; 

· To provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel invasions;

· To provide for organizing, arming, and discipling the militia, and for governing such part of them as may be employed in the service of the United States, reserving to the States respectively, the appointment of the officers, and the authority of training the militia according to the discipline prescribed by Congress 

Separation of Powers 

Youngstown Sheet and Tube (Steel Seizure Case) Takeaways:

What does J. Jackson’s concurrence add? Three classifications:

1. President acting pursuant to Congressional authorization 

a. Has Article I and Article II authority 

b. Strong presumption of legitimacy – almost automatically upheld

2. President acting when Congress is silent 

a. Has only Article II authority – still very likely it will be upheld, unless the President is demonstrably exceeding Article 2 authority 

b. Subset - Zone of twilight – where concurrent authority (where Congress has clear authority)

3. President acts contrary to Congress

a. Has Article II minus Article I authority 

b. President’s power at its lowest ebb/In order to uphold, courts would essentially have to “disable” Congress 

c. Will be overturned unless the court can find something that is truly within the purview of the executive authority and Congress doesn’t have a significant say in the matter

d. Steel case is here because though Congress didn’t say anything definitive, they had considered granting these powers in the past and rejected it

There are but four provisions in the Constitution, explicit and unambiguous, by which one House may act alone with the unreviewable force of law, not subject to the President's veto:

(a) The House of Representatives alone was given the power to initiate impeachments. Art. I, § 2, cl. 6;

(b) The Senate alone was given the power to conduct trials following impeachment on charges initiated by the House and to convict following trial. Art. I, § 3, cl. 5;

(c) The Senate alone was given final unreviewable power to approve or to disapprove presidential appointments. Art. II, § 2, cl. 2;

(d) The Senate alone was given unreviewable power to ratify treaties negotiated by the President. Art. II, § 2, cl. 2.

Executive power is not a law-making power

Commander and chief power relates to the tactical and strategic employment of the armed forced in military conflict but doesn’t create any domestic authority – that belongs to Congress  

Recognition power – Found in the power to receive ambassadors (takes precedence over Congress passport power)

Congress power over passports – foreign commerce clause, naturalization clause, np clause

What is core legislative veto issue?

· Congress has only legislative power

· Legislation requires:

· Bicameralism – both houses must act 

· Presentment Clause – must go to President 

How can Congress deal with personal situations meriting exceptions?

· Grants of discretion to agencies (to for instance allow people to stay in the country on a discretionary basis)

· Private laws – a law that affects one individual or a small group 

· Citizenship grants

· Tax relief 

· Military medals 

· Veterans benefits 

Administrative law Takeaways 

Non-delegation doctrine - Congress cannot delegate “legislative” authority

Agencies thus make “rules/regulations” not legislation 

Valid rulemaking requires

· Congress must provide statutory authority for making the rules and the rules have to express an “intelligible principle” that the rule makers must follow 

· Essentially, Congress must provide guidance as to what rules the agencies are allowed to make and some overall sense of what those rules are supposed to do

· Administrative Procedure Act (APA) compliance 

· Typically requires “notice and comment”

· Have to provide public notice that they are going to be engaging in rulemaking on that subject and they have to give anybody in the country who is interested the opportunity to comment on it 

· Proposed/new rules must be published daily in Federal Register 

· Final rules incorporated in Codes of Federal Regulations 

· Not “arbitrary, capricious, or abuse of discretion” 

Agency determinations get judicial deference:

· If thorough investigation, well-reasoned, persuasive (Skidmore)

· Permissible construction of unclear statute (Chevron) 

· Agency, not judge gets to decide 

Determined “line item veto” unconstitutional 

Key difference between “veto” and “line item veto”

· Veto (return) takes place before law enacted 

· Line item veto rewrites actual law

Held to violate “presentment clause” 

· Decided on narrow basis – tend to decide questions on statutory basis rather than Constitutional basis

Legislative Standing 

No – Project voted down or don’t like design 

Yes – Money not spent 

Appointment Takeaways

· principal officers - President appoints /Senate confirms 

· Inferior officer may follow same procedure or power of appointment may be vested in President/Heads of Department/Court alone by Congress

· Congress cannot appoint executive officials and officials appointed by Congress cannot exercise executive branch functions 

· Officers of the United States wield “significant authority” 

· Employees lack significant authority/implement policy only (can’t make policy)

· Distinguishing principal from inferior officers:

· Nature and extent of duties including policymaking (the more policymaking, the greater the scope of their responsibilities, the more likely to be principal)

· Who they answer to 

· If they answer to the President directly, all but guarantees they are principal 

· The further down they are, the more likely to be inferior 

· Tenure of position 

· More limited tenure = more likely to be inferior 

· Rarely dispositive (think Presidential appointments like SoS, they’re principal but leave with president)

Executive Privilege Takeaways 

· Public (“official”) papers and records of presidential discussion subject to claim of Executive Privilege 

· President does not have “sovereign immunity” of monarchs 

· Cannot be sued for “official” acts, but not immune from other civil suits even while in office 

· May only be criminally prosecuted after term ends

· May be compelled to comply with state & federal subpoenas 

· Can be required to produce official records if “demonstrated, specific need”

· E.g. Watergate criminal investigation 

· Private paper subject to regular rules 

Legal basis for executive privilege – 

Separation of powers + practical need for confidential discussions = presumptive privilege for presidential communications (can look at specifics of scenario and overcome this presumption)

· Integrity of the judicial system requires disclosure and thus takes precedence over presidential privilege

· Needs to be a demonstrated, specific need for evidence 

Court has previously rejected sovereign immunity 

· President is not a king/fully subject to the law
· Does enjoy immunity from suit for official actions
Preemption

Court identifies four forms of “pre-emption” vs the two in Garamendi 

1. Express preemption – Congress enacts legislation barring state action 

2. Field Preemption – domain belongs to federal government. Any state action with more than an incidental effect would be barred 

a. General or Constitutional Commitment 

b. Statute enacted that the courts interpret as taking over a field 

3. Conflict Preemption – federal approach prevails if actual conflict 

a. i.e. cannot comply with both federal and state rules

4. Obstacle Preemption – state action constitutes an obstacle to the achievement of federal aims 

a. Can still comply with both

b. But the court decides that the state action impedes or poses an obstacle to the federal aim

10th Amendment – The Powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the states respectively, or to the people

The 10th Amendment has three premises:

1. Is the power delegated to Congress? 

a. “The powers not delegated to the United States by the Constitution”

b. For example, can Congress require New York to take title of the radioactive waste pursuant to the Commerce Clause, and the Necessary and Proper Clause?

i. If the answer is yes, then Congress can exercise that power 

ii. Here, the court answered the question no – however necessary it may have been, it was not a proper exercise of federal power to require the state legislature to take title of the waste

2. Does the Constitution prohibit the Sates from exercising that authority? 

a. If no, state government can exercise 

b. The Constitution of 1789 listed several prohibitions in Art. 1 Section 10

i. For example, states cannot connect bills of attainder or ex post facto laws 

ii. However, the Constitution says nothing about how NY can or can’t deal with radioactive waste 

3. Then, that power is reserved to the States respectively, or to the people. Congress cannot exercise that power and lacks the power to tell the states how to exercise that power

New York v. United States

· Court holds Congress cannot commandeer state legislatures 

· State would have to enact law to title (as required by the Act)

· Congress cannot force state to legislate (force legislature to act)
Congress had other means to encourage the states to take title of radioactive waste. For example:

· it could provide money to the states with strings attached, like with South Dakota v. Dole 

· Spending Clause – Art. I, Section 8, Clause 1 - “The Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States

OR Congress could preempt waste disposal laws and impose a uniform federal standard nationwide
Printz

Congress can’t commandeer state executive officials (such as sheriffs to implement a federal program)
11th Amendment – 

· Poses bar to direct suits against states

· This extends to offices/departments/bureaus/entities funded from state treasury 

· However, political subdivisions (e.g. cities/counties) not immune unless funded by state

· However, no sovereign immunity when the federal government sues the state

· Cannot sue own state without its consent 

· 11th Amendment sovereign immunity extended to state courts 

· Congress cannot abrogate using Article I powers* 

· *Courts will revisit under 14th Amendment Enforcement 

· Effectively “anti-commandeering” extension to courts

Dormant Commerce Clause - the concept that the Commerce Clause is a simultaneous grant of power to Congress and a limitation on state authority (reserves it to the federal government) 

States may not:

· [R]egulate out-of-state activity/transactions 

· [U]nduly burden interstate commerce 
· Has Congress addressed and authorized the state action? If not preemption analysis
· [D]irectly regulate interstate commerce - Is the State effectively regulating out of state transactions?
· [E]ngage in economic protectionism - i.e. Discrimination against non-residents/commerce not justified by legitimate police power concerns (tests from Hunt)
· Is the state regulation relationally related to legitimate state purpose?

· Has the state chosen the least burdensome means to achieve the goal?

· Does the regulation unduly burden interstate commerce? 
State has burden of showing laws discriminating against interstate commerce:

· Provide legitimate local benefit (a legitimate exercise of the police power, i.e. doing something tangibly to benefit your citizens (not just your apple sellers))

· Benefit must be valid exercise of police power 

· No less discriminatory means available 

States may:

1. Exercise traditional police powers if no undue burden on commerce or non-residents

2. Market Participant Exception – Act as “private market participant 

3. Tax
· Commerce clause bars state regulation of interstate commerce - Only Congress can establish interstate commerce regulation/policy 
· Highway safety regulation permissible if indirect burden on commerce and not unreasonable 
· State safety regulations must be plainly essential (compelling reason)

Can a state place a limit on bus length on highway between two states? Only if:

· There is a compelling safety justification 

· Congress has not enacted a national limit

· It does not discriminate between intrastate and interstate traffic 

Hypo

Congress could:

· Prohibit states from regulating intrastate portions of interstate travel 

· Limit the number of competitors serving cities in adjoining states

· Establish national bus length limits 

Bus between two states, can one state deny license? No

Can one state bar a bus line from carrying passengers on a purely intra-state segment? Technically yes, but depends. Could be problematic because it could have impact on interstate commerce and factors like intent will matter

Can Congress? Yes – at a minimum substantial impact on interstate commerce 

Can state limit bus length on intrastate segment? Technically yes but might have impact on interstate commerce, also depends on why

Market Participant Exception to Dormant Commerce Clause

· State can choose who to sell to/buy from, and how if market participant, rather than regulator 
· Post-sale/downstream use restrictions inconsistent with market participation

· Can only burden commerce in market state is actually participating in 

· Reconfirms state protectionist regulations barred (i.e. cannot try to create employment for Alaskan sawmills)

· Foreign commerce restrictions get more scrutiny than domestic scrutiny 

Hypo 

Texas is concerned about economic impact of energy prices on state growth and employment. Wants to bar out of state shipment of oil produced in Texas 

Market Participant Exception - Could buy the oil and resell it only in-state. Could also buy the actual oil producers. But still can’t act as a downstream regulator so could just buy from Texas directly and then sell in outside states

Could tax or provide subsidies to encourage it to stay in-state

Can’t legislate against it leaving state

Requirements for Taxing Commerce 

5. Activity has to have a substantial nexus to taxing state 

a. Truck in interstate commerce imposing wear and tear on highways count

6. Tax is fairly apportioned – has to be divided in an equitable way among the users of the service the state is providing, or related equitably to what the state is taxing 

a. For trucks, based on the miles it drives in each state 

7. Tax is non-discriminatory to interstate/foreign commerce 

a. If imposing tax on miles driven in state by trucks, then that tax rate has to be the same for both in-state and out-of-state trucks

8. Tax has to be fairly related to services provided by the state 

a. If putting a tax on commerce passing through the state, then the state has to be providing a benefit to that entity (truck using the highways, tax is based on mileage you drive using that highway, and funds are directly applied to maintaining the highways)

Article 4 Privileges and Immunities - Article 4 Section 2 – The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states
Note: There is a separate privileges and immunities clause in the 14th Amendment 

Applies to citizens of other US states: does not apply to aliens present in United States or “legal persons” (e.g., corporations)

Article 4 PI has to be other state residents
Protects very limited set of fundamental rights:

· Right to travel/pass through state 

· Right to reside in state 

· Right to do business in state 

· Right to buy/hold/sell property

· Equal treatment in taxation

· Right to seek medical treatment in state 

Article 4 P/I Clause Analysis 

1. Is a fundamental right/privilege at issue? (look to the above list of rights)

2. Is the discrimination covered by the clause?

3. Does the state have a “substantial reason” justifying the discrimination and those being discriminated against must be “source of evil” government is addressing (related to the harm)?

· P and I allows discrimination if state has substantial reason for disparate treatment 

· For instance, state school out of state tuition rates – state tax payers are heavily subsidizing

· Those being discriminated against must be “source of evil” government is addressing (related to the harm)

· For instance, out of state residents applying theoretical higher cost because they are not subsidizing via tax (source of evil)

· Market participation doctrine lets states avoid Commerce Clause constraints; but not Privileges & Immunities constraints

· Privileges and Immunities only extends to other state residents, i.e. does not extend to state’s own residents 

· Actions by municipalities are state actions – the Constitution effectively only recognizes two levels of government (state and federal)

14th Amendment Privileges and Immunities Clause 

Section 1 – All persons born or naturalized in the United States, and subject to the jx thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jx the equal protection of the laws 

Underlined – Privileges and Immunities Clause

Section 2 – Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each state, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice President of the Untied States, Representatives in Congress the executive and judicial officers of a sate, or the members of he legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the Untied States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty years of age in such state. 

Apportionment Clause 

Section 5 – Power to enforce

All 14th Amendment applies to state action

Privileges and immunities of US citizens include:

· Right to peaceably assemble/petition for redress

· Free access to seaports, sub-treasures, land offices, and courts 

· Demand care of federal government on high seas/abroad 

· Use of US navigable waters 

· Writ of habeas corpus 

Does not extend to butcher’s claims at issue 

Effectively guts logical intent of PI as extension of individual rights to all Americans 
14th Amendment PI clause did not extend Bill of Rights to states
Today – largely written out of the Constitution

· California 1-year welfare residency requirement overturned in Saenz v. Roe (1999)

· Found impermissible because it interfered with fundamental right to travel 

· Distinguished from “portable benefits” like tuition –where you can take the benefit out of the state (i.e. just because you go to school somewhere doesn’t mean you are going to stay there after). But welfare is meant to help you live at the moment, thus you could not really take it out of the state (as soon as you did the benefits would cease)

· J. Thomas concurrence in McDonald v. Chicago
State Action: Categorical Approach 

State Action found when:

· Private performance of a public function (Marsh)

· Judicial enforcement of private agreements violating individual rights (Shelly) 

· Joint state/private action could be (NCAA)

· When the joint action is sufficient to make the private action a state action is when there is a concerted (state and private entity are working together for the same ends) or symbiotic (mutually beneficial) action resulting in deprivation of rights 

· State endorsement of private conduct 

State Action not found when:

· Issuing a liquor license to discriminatory private club 

· Cutting off service by a privately owned utility company (i.e. not like a company owned city)

· Operation of private schools (even if state funding received) 

State Action: Two-Part Approach (helps us when the situation doesn’t fit easily into categories)
Lugar v. Edmondson Oil (1982)

1. Is the deprivation that the individual suffered, caused by some entity exercising a right or privilege that was created by the state or rule of conduct imposed by it?

2. Is the party charged with the deprivation fairly said to be state actor? State actors include:

a. State official 

b. Private party aided by state official 

c. Conduct otherwise chargeable to state (conduct based on any other decision that the court has handed down as chargeable to the state)

Public Function Doctrine – Private entity performing traditional state functions counts as state action for the purpose of the 14th Amendment
Holding/takeaway – State court enforcement of racial discrimination violates 14th Amendment equal protection
14th Amendment Due Process Clause 
Section 1 – All persons born or naturalized in the United States, and subject to the jx thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jx the equal protection of the laws 

Italicized – Due Process Clause 

Three Components: 

1. Incorporation – Which Bill of Rights provisions must the states honor? Essentially all except: 

a. 3rd Amendment (quartering soldiers)

b. 5th Amendment right to grand jury indictment 

c. 7th Amendment right to civil jury trial 

2. Procedural Due Process – Which steps are required to deprive person of (life/liberty) or property?

a. Procedural law - Rules governing how legal bodies function and the actual procedural steps they have to follow

3. Substantive Due Process – What non-textual rights must governments respect (above and beyond the bill of rights)?

a. Substantive – refers to the actual content of the rules: what are the basic rights in the first place (so fundamental that you would denied due process if state denied them – very roundabout way of smuggling it in)

Due Process Clause – Two Tiers of Scrutiny 

Strict Scrutiny – Fundamental rights - will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest (government has the burden)

· Incorporated Bill of Rights 

· 1st and 5th Amendments 

· Voting 

· Privacy/intimate relations

· Family relations 

· Domestic travel/residency 

Rational Basis Scrutiny – Non-fundamental rights – Reasonable relation to proper purpose/permissible objective (but cannot be arbitrary or discriminatory) 
· Particularly economic regulations - States can regulate business affecting “public-interest” – government has much greater authority when the public interest is at stake

Strict Scrutiny – Not likely to be upheld - When legislation on its face falls within a specific prohibition of the Constitution, such as those of the first ten Amendments, that law would not get the presumption of constitutionality. If you passed a law that restricted the political process in a way that would make it harder for the public to seek the repeal of legislation or generally contest what it was doing, that also wouldn’t get the presumption of constitutionality. Similarly if the law invokes prejudice against religious, national, or racial minorities (discrete and insular minority) 

1. Footnote Four – presumption of constitutionality would not apply at all to legislation in three situations: 

a. If it violates an express prohibition of the Constitution, such as those in the Bill of Rights; 

b. If it restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation 

c. If it adversely affects discrete and insular minorities who cannot protect themselves in the democratic process 

i. Woman are not a minority in this sense 

Today the court does NOT apply the specific Foot Note 4 exceptions directly to decide cases ( Instead modern Due Process and Equal Protection Doctrines generally follow the theory behind Footnote 4 

Invidious Discrimination - treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment, then the discrimination is not invidious. It generally refers to treating one group of people less well than another on such grounds as their race (racism), gender (sexism), religion (religious discrimination), caste, ethnic background, nationality, disability, sexual orientation, sexual preference or behavior, results of IQ testing, age (ageism), or political views.
· For instance, okay to limit debt adjustment to just lawyers

Procedural Due Process Takeaways 

Rules situational when property interests involved and thus the scope depends on the interests at stake (deprivation of life and liberty generally governed by criminal procedure)

Core components 

· Notice 

· Opportunity to be heard 

· Neutral decisionmaker 

Matthew Balancing Factors 

· Private interest affected (loss of benefits)

· Risk of erroneous deprivation (what is the harm to the individual if they are erroneously deprived)/probable value of additional safeguards (diminishing returns)

· Government interest/fiscal and administrative burden of additional procedures 

14th Amendment Equal Protection 
14th Amendment Section 1 – All persons born or naturalized in the United States, and subject to the jx thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jx the equal protection of the laws 
Bold – equal protection clause
· applies to all (including non-citizens)

· Discriminatory application of neutral law unconstitutional

Equal Protection Clause – Three Tiers of Scrutiny 

Strict Scrutiny – A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest (government has the burden)

· Race

· Religion 

· National Origin 

· Alienage (states only)

Intermediate scrutiny – A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest (government has the burden)

· Gender 

· Legitimacy 

Rational Basis Scrutiny – A non-suspect classification will be upheld unless the challenger can show that law is not reasonably related to accomplish any legitimate interest (challenger has the burden) 

· All other classifications
Establishing Discrimination 

· Facial – Text of law demonstrates discrimination (normally result in law being struck down)

· “only persons of the white race” or “no person descended from slaves”

· As applied – discriminatory or disparate impact (challenge often result in limits on application) 

· Laws may be allowed to stand when applied in ways that aren’t discriminatory  

Petitioner must demonstrate: 

1. Law disproportionality impacted protected groups and 

2. Impact is intentional 

If both are established, law will get heightened scrutiny that the group is entitled to: 

· Race, religion, or national origin get strict scrutiny (likely to prevail)

· Gender qualifies for an intermediate level of scrutiny 

Roe v. Wade 

Roe held abortion a fundamental right 

· Post-Roe cases gave laws strict scrutiny 

Essential holding of Roe v. Wade reaffirmed by Casey: 

1. Right to pre-viability abortion without “undue” state interference 

2. State’s can restrict post-viability abortion w/health exception 

3. State interest from outset in protecting fetal and maternal health 

14th Amendment substantive due process > Bill of Rights 

· Courts could define via “reasoned judgement” additional fundamental, substantive rights

· Constitutionally protected “personal decisions”:

· Marriage

· Procreation/contraception

· Family relationships

· Child rearing/education 

Judicial continuity “indispensable” but precedent not inexorable command 

Courts reconsidering cases must consider:

1. Has rule intolerably defied “practical workability”? Doesn’t work in everyday society

2. Would reliance create special hardship/inequality if repudiated?

3. Have related developments left rule remnant of abandoned doctrine?
4. Have factual changes robbed rule of application or justification?
Griswold v. Connecticut

unenumerated “right to privacy” – Source: 

· J. Douglas – “penumbra” of 1st, 3rd, 4th, 5th, 9th Amendments 

· J. Goldberg – 9th Amendment 
· J. Harlan – implicit in the concept of ordered liberty
Brown v. Board of Education (1954)

Held separate but equal inherently unequal 

· Recognized white supremacy purpose 

· Harm to black students from segregation 

Loving v. Virginia (1967)

Court held statutes involving “racial classification” get most rigid scrutiny (strict scrutiny) 

Race-based marriage restriction violated 14th Amendment equal protection 

Court also held marriage “fundamental right” under 14th Amendment [substantive] due process

Affirmative Action: Employment

City of Richmond v. J.A. Croson Co. (1989)

Overturned municipal preference for minority businesses 

Court applied strict scrutiny since law used race criteria 

City failed to demonstrate compelling interest – past societal differences insufficient justification 

Adarand Constructors v. Pena (1995)

Overturned federal incentives for minority subcontractors 

Applied 14th Amendment standards to 5th Amendment 

· 5th Amendment Due Process and 14th Amendment due process/equal protection clauses have same meaning/impact for federal and state governments (*except federal government can discriminate on the basis of alienage because federal government controls immigration and foreign affairs) 

Use of race as classification gets “strict scrutiny” regardless of whether intended to help or hurt

Affirmative Action: Education 

Bakke – UC Davis medical school case

Rejected quotas for minorities, but suggested educational diversity to enhance learning by all students could be permissible 

Gratz v. Bollinger (undergraduate admissions)

Automatic points to racial/ethnic minorities EP violation

Grutter v. Bollinger (law school)

· Holistic diversity consideration that includes race as a factor is permissible 

· Court held educational diversity to be legitimate goal

Fisher v. University of Texas I and II 

Court must apply strict scrutiny to use of race 

· School must show means narrowly tailored

· Concrete and precise goals here met strict scrutiny 

Equal Protection: Gender 

Frontiero v. Richardson (1973)

Court agreed sex immutable like race/overturned law

Craig v. Boren (1976)

Court applied heightened scrutiny (“Intermediate scrutiny”) to gender – quasi-suspect class

United States v. Virginia (1967)

Court held 14th Amendment equal protection violation 

· Justified under intermediate scrutiny 

· Rejected generic assumptions about women as basis for denying all women opportunities 

Ex-post-facto law – Retroactively applying new law to past conduct 

Police Powers  

States have very broad implicit authority to regulate on the basis of public health, safety, welfare, or morality 

Federal government does not have similar general police powers except:

· In the district of Columbia

· In non-state territories 

· On public lands (state law application varies)

· With respect to military personnel/facilities 

· Commerce Power restrictions on goods crossing state lines 

Judicial Relief and Standing: 

Damages – Actual Injury 

Injunction/Declaratory Judgement – Ongoing/imminent 

15th Amendment – 

Section 1 - The right of citizens of the United States to vote shall not be denied or abridged by the Untied States or by any State on account of race, color, or previous condition of servitude 

Section 2 – The Congress shall have the power to enforce this article by appropriate legislation 
The 13th amendment (1865) 

Section 1 – Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jx

Section 2 – Congress shall have power to enforce this article by appropriate legislation 

Takeaways: 

Applies to private and government conduct 

· Includes “badges and incidents” of slavery 

· Jones v. Alfred H. Mayer (1968) held Congress could use to bar private racial housing discrimination 

· Justified legislation against sex trafficking 

Federal Equal Protection 

Bolling v. Sharpe (1954 D.C. public school case) held 5th Amendment due process clause includes equal protection 

